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NOTABLE 

Constitutional Law 

S'. Wiiat educational institutions are en- 
titled to claim the protection of Art. 
30 (1) of the Constitution? What are 
the . requisites for claiming the protec- 
tion? See Head Note. 

AIR 1970 SC 259 

Lis Pendens, Doctrine of 
S- Whether a transfer by the vendee 
during the pendency of suit for right 
of prior purchase, to a person possess- 
ing right of pre-emption equal or 
superior to that of plaintiff pre-emptor 
in order to defeat his right is affected 
by doctrine of lis pendens? (Yes) 

AIR 1970 J & K 37, (FB) 


CASE LAW 

Motor Vehicles 

3. Where the conditions in a Stage-carriage 

permit are varied, whether only the 
permit-holder can appeal under Sec- 
tion 64,(b) of the Motor Vehicles Act? 
(Yes) 

AIR 1970 All 182 (C N 24) 
Wealth Tax Act 

4. In giving relief under S. 50-A of Wealth 

Tax Act, 1957, can the assessee be 
deprived of the benefit in respect of 
the ten per cent credit given to him 
under S. 18 (1) of the Gift Tax Act, 
1958, for making a voluntary payment 
of the Gift Tax? (No) 

AIR 1970 Orissa 37 


NOMINAL TABLE 


Ahdul Razak v. State of Maha- 
rashtra SC 283 (C N 60) 

Achamma Thomas v. F, R. Fairman 

Mys 77 (C N 19) 

Adam Ibrahim Sait v. A. Simruthmall 

Mad 107 (C N 29) 
Aiit Singh v. Smt. Subaghan 

Punj 93 (C N 15): (FB) 
Andhra Provincial Potteries, Ltd., 

Tadepalli v. Registrar of Com- 
panies, Andhra Pradesh 

Andh Pra 70 (C N 9) (FB) 
Anthonyswamy v. M. R. China- 
swamy Koundan 

SC 223 (C N 48) 

Appasaheb Annappa Sirguppi v. 

Town Municipal Council, Ram- 
durg Mys 70 (C N 16) 

Apte, G. K. V. ’Union of India 

Assam 43 (C N 9) 
Aribam Tiileswar v. Aribam Pishak 

Manipur 26 (C N 8) 
Assam Co. Ltd; v. State of Assam 

Assam 40 (C N 8) 
Ayesha Bibi v. Commr, of Wakf, 

West Bengal ' 

SC 287 (C N 61) 
Ayyappan v. Moktar Singh 

Mys 67 (C N 15) 
Azsm Jah v. Expenditure , Tax 
OfBcer, Hyderabad 

• Andh Pra, 86 : (C N 11) (FB) 
Aziz Dar v. Sona Dar 

; vj &:.K 37 (C.N 10) (FB) 
Baidyanath Panjira v. . Sjta Ram Mahto 

SC 314 (C N 66) 
Bala Bariha v. Kathu .Bariha 

Orissa 47 (C N 21) 
•Balasore Municipality v. State of 

Orissa Orissa 41 (C N 18) 

Benaias State Bank Ltd. v. Com- 
missioner of Income-tax, U. P. ' . 

SC 281 (C N 59) 
; '(March) 1970 Indexes/1 


Bhagat Ram Patanga v. State of 

Punjab Punj 110 (C N 18) (FB) 

Bhagwat Parshad v. Inspector- 
General of Police, Punjab 

Punj 81 (C N 13) 
Bhajuram Ganapatram v. Com- 
missioner of Income-tax, Bihar 
and Orissa Orissa 38 (C N 17) 

Bhanu Dutta v. State Cal 127, (C N 19) 

Bijoyanand Patnaik v, Mrs. K. A. A. 

Brinnand Cal 110 (C N 15) 

Chandrakant Shantaram v. State 

Goa 47 (C N 8) 

Chandramouleshwar Prasad v. 

Patna High Court 

SC 370 (C N 80) 
Channan Singh v. Jai Kaur 

SC 349 (C N 74) 
Chingangbam Ibomcha Singh v. 

Okram Tombi Singh 

Manipur 23 (C N 7) 
Christine Sniadach v, Family 
Finance Corporation of Bay 
View USSC 25 (C N 5) 

Commissioner of Income-tax, Madras 
v. Muthukaruppan Chettiar 

-Mad 111 (C N 31) 
Commissioner of Income-tax, West 
Benga!l-II v. A. N. Chowdhury 

- Cal -124 (C N 18) 
Commissioner of Income-tax, West 
Bengal-II v; Nalin Behari Lall 
Singh SC 388 (C N 84) 

Commissioner of Sales Tax, U. P. 

V. Messrs. Prayag Chemical 
Works, Ndini All 191 (C N 27) (FB) 
Commissioner of Wealth-tax, West- 
Bengal-II v. Tungabhadra In- 
dustries Ltd., Calcutta . 

SC 352 (C N 75) 

' Controller of Estate Duty, Bihar 

and Orissa v. K. Lingamurti t 

Orissa 37 (C N 16) 
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Go-operative Central Bank Ltd. 

V. Additional Industrial Tribu- 
nal, Andhra Pradesh , 

SC 245_ (C N .51) 

Corporation of Calcutta ^v. Calcutta 
Wholesale Consumers’ Co-opera- 
tive Society Ltd. 

Cal 120 (C N 17) 

Daljit Singh Sadhu Singh v. Union 

of India Delhi 52 (C N 9) 

Dalmia Cements (Bharat) Ltd. v. 

Regional Transport Officer, Bel- 
lary Mys 49 (C N 11) 

Dawn Henderson, Mrs. v. D. 

Henderson Mad 104 (C N 27) (SB) 
Dhani Ram Janki Dass v, Deep 
Chand Basant Lai 

Punj 109 (C N 17) (FB) 
Dhian Singh v. Municipal Board, 

Sharanpur SC 318 (C . N 67) 

Doman Mahton v. Surajdeo Prasad 

Pat 95 (C N.12) 
Dorairaj v. K. Kr. Karuppiah 

Ambalam Mad 119 (C N 34) 

Durga Prasad v. Board of Revenue, 

U. P., Allahabad 

All 159 (C N 20) 
Elkal Padmasettappa Ajappa v. 

Commercial Tax Officer, Chitra- 

durga Mys 52 (C N 12) 

Fedders Lloyd Corporation (Pvt,) 

Ltd. V. Lt, Governor Delhi 

Delhi 60 (C N 12) 
Ganpat Ragho v. Maharashtra 
Revenue Tribunal, Nagpur 

Bom 86 (C N 12) 
Gauri Devi v. Bishwanath Baneriee 

All 185 (G N 25) 
Gaziabad Engineering Co. Private 
Ltd. V. Workmen 

SC 390 (C N 85) 

Gotham Nathu v. Sonabai Savleram 

Bom 73 (G N 10) 
Gupta, R. D. v. Union of India 

Assam 35 (C N 6) 
Hajari Shafi v, Ramasis Thakur 

Pat 89 (C N 10) 
Hakim Singh v. State of Uttar Pra- 
desh All 151 (C N 18) (FB) 

Harbansingh Sardar v. State 

Bom 79 (C N . 11) 
Hari Ram v. Election Tribunal, 

Muzaffarnagar .... 

All 146 ,(C N 17) (FB) 
Hamam Singh v. Lieutenant Gov- 
ernor, Delhi ■ . . Delhi 66 (C N 13) 

Het Ram Lallu Singh v. State 
„ , Punj 85 (C N 14) 

Hind Auto. Indo. Ltd. v. Messrs,. 

Premier Motors (P.) Ltd. 

T,- j , All 165 (C N 21) 

Hindustan Steel Ltd. v. State of 
Orissa SC 253 (CN . 52) 

Income-tax Ofiicer v. Excel Pro- 
ductions, Alleppey 

T , SC 385 (C N 83) 

Income-tax Officer v. M. C, Ponnoose 

SC 385 (C N 83) 


Income-tax Officer, Special Investi- 
gation Circle B, Meerut v, Seth 
Brothers SC 292 (C N 6^'-. 

Indu Bhusan v. Rama Sundari Devi 

SC 228 (C N 49) ' 
Ivonu. A. I. v. State of Kerala 

Ker 54 (C N I2}> 

Jaganmohan Rao, V. v. Commis- 
sioner of Income-tax ■ and Excess 
Profits Tax, Hyderabad 

SC 300 (C N 63) 
lagan Nath Piare Lai v. Mittar Sain 

Punj 104 (C N 16) {FB) 
Tain, A. K. v. Union of India 

SC 267 (C N 55)- 

Ilayaraj Anthony v, Mary Seeni Amina! 

Mad 103 (C N 26) (SB)- 
Jitendra Bahadur Singh v. Krishna 

Behari SC 276 (C N 58)- 

Jothi Timber Mart v. Corpora- 
tion of Calicut SG 264 (C W 54) 

'Totiram Laxman Surange v. State 

of Maharashtra SC 356 (C H 76)- 

Kabul Singh v. Kundan Singh 

•SC 340 (C N 72)' 
Kamath, H. V. v. C. H. Nitraj Singh 

SC 211 (C N 45) 

Kanailal Manna v. Bhabatram Santra 

Cal 99 (C N 13)’- 
Kanbi Nanji Virji v. State of Gujarat 

SC 219 (C N 47} 

Kantilal Chandulal Mehta v. State 
of Maharashtra 

SC 359 (C N 77) 

Kartar Singh Rai v. State of Punjab . 

Punj 112 (C N 19) {FB)' 
Khetra Basi Samal v. State of Orissa. • 

SC 272 (C N 57} 


Krishnagopal Dutta v. Regional 
Transport Authority, Burdwaii 

Cal 104 (C N Id)- 
Kurapati Venkatasatyanarayana and 
Brothers v. State of Andhra Pradesh 

SC 306 (C N €4)- 
Lakhman Kumar v, Basanta Kumari 

Orissa 43 (C N 19) 
Leela Dhundiraj Divekar v. E. C. . 

Shinde, Sub-Registrar Bom 109 (C N 17)' 
Ligory Minezes v. J. C. Lobo-: r' 

-Mys '76 (C N 18)? 
Madhava Mannadiar C: V. v. 

District Collector, Palghat 

' . . Ker 50 (G N 11}' 

Mali B, B. v. Sreedaf- Bao 

^ , Mys 60 (G N 14)' 

Mallappa Guruhngappa v. Neelawwa 

Malappa Mys 59 (C N IS)' 

Maneklal Nathalal -v. Ochhavlal 

Chhaganlal Guj 49 (G N SJ- 

Matanhella Brothers v. Shri Maha- 

bir Industries Pvt- Ltd. ■ 

„ Pat 91 (G N 11)- 

Mathal E. V. v. Subordinate 
Judge, Kottayam 

SC 337 (C W 71) 
Mir Mohammad - v. Nain Singh 

X, ■ . JandK33(CN9) 

Modi K, L. V. Union- of India 

Dhihr 76 (C N 15) 


3 


NOMINAL' TABLE, A. L B. 1970 MARCH 


Motilal Hiracliand v. Sadabai 

Manikcharid Bom 67 (C N 9) 

Nagappa Gulappa Amminabhavi 
V. Fakirappa Bhimappa 
Hanchinal Mys 73 (C .N 17) 

Nanak Singh v. Union of India 

Delhi 71 (C N 14) 
Narendra Bahadur v. Shanker 
Lai , All ISO (C N 23) (FB) 

Naresh Chandra Saha v. Union 
Territory of Tripura 

SC 364 (C N 78) 
National Board of Y. M. C. A. v. 

United States 

USSC 18 (C N 4) 
Niranjan Sahu v. Narasu Satpathy 

Orissa 46 (C N 20) 
Nityanand v. Life Insurance 
Corporation of India 

SC 209 (C N 44) 
Noor Jahan Begum v. Muftkhar 

Dad Khan All 170 (C N 22) 

Novvrozabad Collier}^ Mazdoor 
Sangh V. F. Jeejeebhoy 

Madh Pra 63 (C N 16) 

Pabudan Hiralal v. Mahesh Indus- 
tries Raj 59 (C N 10) 

Parvathi Ammal v. Controller of 
Estate Duty, Madras 

Mad 117 (C N 33) 
Patro S. K. and others v. State 

of Bihar SC 259 (C N 53) 

Peoples Tnsurance Co. Ltd. v. 

Mangal Singh Delhi 58 (C N 11) 

Petlad Bulakhidas Mills Co. Ltd. 

V, Union of India Guj 59 (C N 10) 

Pooran Mai Bansal v. Smt. Chhutto 

Devi All 188 (C N 26) 

Prem Chand Jain v. State 

Assam 38 (C N 7) 
Euranlal Lakhanpal v. P. C. 

Ghosh Cal 118 (C N 16) 

Purxotoma Ramanata v. Union of 
. India Goa 35 (C N 7) 

Raghubar Dayal v. Union of India 

All 143 (G N 16) 
Rajaram Ganpat Patil v. Yeshwant 

Datto Patif Bom 104 (G N 16) 

Ramavtar v, Pop Singh Mahadeb 

Prasad Orissa 36 (C N 15) 

Ramdas Sheoramji v. Panjab 

Govindraoji Bom 96 (C N 14) 

Ram Dayal v. Municipal Corpora- 
tion of Delhi SC 366 (C N 79) 

Ram Khelawan Bhagwati v. 

Sunder Nankau All 154 (C N 19) 

Ram Kumar v. State of Rajasthan 

Raj 60 (C N 11) 
Ram Prasad v. State of Bihar 

SC 326 (C N 69) 
Ram Swamp v. State Transport 
Appellate Tribunal, Uttar Pra- 
desh ■ AI1.182 (C N 24) 

Roderick Jenkins v. John Julien 

McKeithen USSC 32 (C N 6) 

Sadashiv "ViAnu Nagarkar v. 

Mamti Baloba Vyavahare 

Bom 93 (C N 13) 


Sales Tax Officer, Special Circle, 

Emakulam v. Sudarsanam 
Iyengar SC 311 (C N 65) 

Sankaran Nair v, Parameswaran 
Namboodiripad Ker 57 (G N 13) 

Sardool Singh v. Principal, Medical 

College, Srinagar J and K 45 (C N 12) 
Satyanarayan v. Controller of 
Estate Duty Delhi, New Delhi 

SC 322 (C N 68) 
Saurashtra Iron Foundry and 
Steel Works Private Ltd. v. 

Bhavnagar Nagarpahka 

Guj 53 (C N 9) 

Sebastiao Francisco Xavier v. State 

of Goa SC 329 (C N 70) 

Shyamal Ghakravarty v. Commis- 
sioner of Police, Calcutta 
, SC 269 (C N 56) 

Shyamsunder Tikam Shet v. State 

of Maharashtra SC 381 (C N 82) 

Sitabai v. Ramchandra 
^ . SC 343 (C N 73) 

Srinivasa Padayachi v. Parvathi- 

ammal Mad 113 (C N 32) 

Star Company Ltd, v. Commis- 
sioner of Income-tax (Central), 

Calcutta SC 394 (C N 86) 

State of Andhra Pradesh v. M/s. 

Godavarthi Kasiviswanadham 

Andh Pra 80 (C N 10) (FB) 
State of Orissa v. Chandrasekhar 
Singh SC 398 (C N 87) 

State of Punjab v. Khemi Ram 

SC 214 (C N 46) 
Subhan Malik v. Abdul Ali ^ 

„ , „ . J and K 43 (C N 11) 

Subramoma Iyer C. K. v. T. 

Kunhikuttan Nair SC 376 (C N 81) 
Tarachand v, Misrimal 

Raj 53 (C N 9) 

Uma Dat v. R. K, Sardana 

TT . r . 56 (C N 10) 

union of India v. Chingangbam 

Indra Singh Manipur 32 (C N 9) 

Union of India v. Hukumchand 

Madh Pra 55 (C N 15) 
Union of India v. S. V. Krishna 

Rao Madh Pra 49 (C N 14) 

Union of India v. Seyadu Beedi 

Co, Mad 108 (C N 30) 

Upper Ganges Sugar Mills Ltd. 
v. Givil Judge, Bijnor 

xr T, 150 (C N 15) (FB) 

U. P. Electric Supply Co., Ltd. 

V. R. K. Shukla SC 237 (C N 50) 

Varadaraja Chettiar v, Chenni 

Veeri Chettiar Mad 106 (G N 28) 

Vijay Narayan Singh v. 'V'ice- 
Chancellor, Patna University 

Pat 79 (G N 9) 

Vithalbhai T. Patel, Bombay v. 

Shyamlal Durgadas 

„ , , Bom 101 (C N 15) 

Vrandavanla Goverdhanlal Pitti 
V. Kamala Bai Goverdhanlal 

Andh Pra 109 (G N 12) 



SUBJECT INDEX 


Administration .of Orissa State Order 
(1948) • • ‘ ■■ 

^Para 4— Ex-State area of^ Gangpur— - 

Hindu Law of Inheritance (Amendment) 
Act (1929) — Hindu Women’s Rights to 
Property Act (1937) — Not applicable m 
Gangpur State before merger — Hindu 
Law” in force in that area before 
meant uncodified Hindu law and did not 
include amendments made to it froni time 
to time in British India — (Constitution of 
India, Art. 245 — Parliament — Territorial 
extent of legislative power) ■ — (Words & 
Phrases — "Hindu law” — Means uncodi- 
fied Hindu law and not amendments made 
to it)— (Civil P. C. (1908), Pre.— Interpre- 
tation of Statutes — Retrospective opera- 
tion • — Retrospective effect given to — 
Amending Act — Operation anterior to 
date of coming into force of main Act not 
contemplated) Orissa 43 (C N 19) 

All India Services Act (61 of 1951) 

See under Civil Services. 


Andhra Pradesh Co-operative Societies 
Act (7 of 1964) 

See under Co-operative Societies. 


Andhra Pradesh General Sales Tax Act 
(6 of 1957) 

See under Sales Tax. 


Arbitration Act (10 of 1940) 

S. 8 — Applicability — Reference 

under S. 20 — Section 8 cannot be relied 
upon — Purpose of Section 8 and S. 20 
are different — See Arbitration Act (1940), 
S. 20 Madh Pra 49 A (C N 14) 

S. 8 — ■ Application for appointment of 

arbitrator — Party in default does not lose 
its right of being consulted by Court; AIR 
1961 Pat 228, Dissent, from 

Madh Pra 49 B (C N 14) 


— S. 14 (2) — Formal notice under sec- 
tion is not necessary and a verbal notice 
may be enough under certain circum- 
stances — However, knowledge of lawyer 
cannot be deemed to be notice under Sec- 
tion 14 (2) unless such lawyer has been’ 
authorised by party to receive such notice 

— Court by order deciding, to issue notice 

— Order shown to lawyers of both parties 

present there -y Court subsequently .issu- 
ing formal notice — Held,' limitation for 
filing ob.iections begins to run from the 
date of formal notice and not the date on- 
which the order of the ■ Court was shown 
to lawyers Assam 35 C (C N 6) 


S. 14 — Reference of dispute to arbi 

trator — Notifications by Governmer 
authorising Executive Engineers to acffo 
Government in .iudicial proceedings - 
Proceedings in Court under Arbitratio 
Act are proceedings under the Civil P. C 
Held, that the Executive Engineer b6 
came a recognised agent within O. 27,, R. 
and c(mld make appearance under O : 
K. 1— See Civil P. C. (1908), O. 27, R. 2 
Assarn 35 B (C N ( 


Arbitration Act (contd.) 
j S. 20 — High Court in revision can- 

not examine correctness of finding that 
certain claims were outside purview and 
scope of agreement — It is enough for the 
High Court to say that the lower- Court 
had .iurisdiction to decide the matter and 
that the appellate Court upheld the deci- 
sion — See Civil P. C. (1908), S. 115 

Assam 35 D (C N 6) 

Ss. 20, 8 — Applicability — Reference 

under Section 20 — Section 8 cannot be 
relied upon — Purpose of S. 8 and S. 20 


are different 


Madh Pra 49 A (C N 14) 


Assam Foodgrains (Licensing and Con- 
trol) Order, 1961 

Cl. 3 — Violation of — Requirements 

— See Essential Commodities Act (1955), 
S. 3 ' Assam 38 (C N 7) 

Assam General Clauses Act (2 of 1915) 

S. 26 — Issue of notification under 

Section 4 (1) (b) and (c) of Assam Muni- 
cipal Act (1 of 1923) — Act (1 of 1923) re- 
pealed by Assam Municipal Act (15 of 
1957) — Nothing expressly mentioned in 
Act (15 of 1957) that notifications issued 
under Act (1 of 1923) will come to an end 
— ' Such Notifications are saved by S. 26 
and action could validly be taken under 
them Assam 40 A (C N 8) 

Assam Municipal Act (15 of 1957)’ 

See under Municipalities. 

Bengal Municipal Act (15 of 1932) 

See under Municipalities. 

Bengal Wakfs Act (13 of 1934)' 

S. 69 — Suit for declaration of wakf 

as void — Commissioner contesting suit 
as defendant but subsequently not ob- 
jecting to his name being struck off — 
Suit declaring Wakf as void decreed on 
compromise between plaintiff and remain- 
ing defendants — Special notice to Com- 
missioner of compromise of decree is not 
necessary — See Bengal Wakfs Act (13 of 
1934). S. 70 SC 287 (C N 61) 

- — Ss. 70, 69 — Notice under Section 70 
Modes of — Suit for- declaration of 
Wakf as void • — -, Commissioner contesting 
suit as defendant but subsequently not ob- 
jecting to his name being struck off — , 
Suit declaring Wakf. as void decreed on 
compromise between plamtiff and remain- 
ing defendants — .Special notice , to com- 
missioner of compromise of decree is not 
necessary. ' AIR 1966 Cal 68, Reversed 

SC 287 (C N 61) 

Bihar High Schools (Control and Regula- 
tion of Administration) Act (13 of 1960) 
1 — Primary school established 

in 1954 by Christian missionaries and local 
Christian residents. of Bhagalpur with aid 
of funds partly contributed by them and 
partly by Christian Missionary Society of 
— School subsequently converted 
into Christian Missonary Society — ^Higher. 
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SUBJECT INDEX, 

Bihar High Schools (Control and Regu- 
lation of Administration) Act (contd.) 
Secondary School managed by thje 
National Christian Council of India — 
Held that the school was entitled to pro- 
tection of Art. 30 (1) and that the order 
interfering with its management was in- 
valid — See Constitution of India, Arti- 
cle 30 (1) SC 259 D (C N 53) 

— —Rules under, R. 41 — Rules not ap- 
plicable to schools falling within protec- 
tion of Article 30 (1) of Constitution ■ — 
See Constitution of India,' Art. 30 (1) 

SC 259 D (C N 53) 

Bihar Superior Judicial Service Rules 
See under Civil Services. 

Bombay City Civil Court Act (40 of 1948) 
S. 3 (c) — 'Special Law’ — Registra- 
tion Act is a special law — Suit to enforce 
registration of document under Section 77, 
Registration Act — Jurisdiction of Bom- 
bay City Civil Court is excluded under 
Section 3 (c) — (Registration Act (1908), 
S. 77) — (Words and Phrases — Special 
Law) Bom 109 B (C N 17) 

Bombay City Civil Court Rules (1948) 

R. 123 — See Civil P. C. (1908), O. 37. 

R. 3 (4) (Bom) Bom 101 (C N 15) 

Bombay Khoti Abolition Act (6 of 1950) 
See under Tenancy Laws. 

Bombay Land Revenue Code (5 of 1879) 

S. 41 — Payment of compensation for 

loss of share in forest revenue — Khoti 
is not entitled to. unless Government has 
expressly granted proprietary rights over 
the soil — See Tenancy Laws — Bom- 
bay Khoti Abolition Act (6 of 1950), S. 12 

SC 381 (C N 82) 

Bombay Tenancy and' Agricultural Lands 
Act (67 of 1948) 

See under Tenancy Laws. 

Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958) 

See under Tenancy Laws. 

Bombay Village Panchayats Act (3 of 1959) 
See under Panchayats. 

Bomba.y Village Panchayats Election 
Rules (1959) 

See under Panchayats. 

Calcutta Municipal Act (33 of 1951) 

See under Municipalities. 

Calicut City Municipal Act (Kerala Act 
30 of 1961) 

See under Municipalities. 

Central Sales Tax Act (74 of 1956) 

See under Sales Tax. 

Citizenship Act (57 of 1955) 

— : — S. 8 — Dual citizenship not recognis- 
ed in Indian Law — Proviso to Section 9 
(1) is the only exception — See Citizen- 
ship Act (1955), S. 9 (1), Proviso 

Delhi 76 B (C N 15) 

Ss. ■ 9 (1), 9 (2) — Citizenship Rules, 

R. 30 and Sch, III — Indian Citizen ob- 
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Citizenship Act (contd.) 
taining foreign passport — Government 
to enquire under: Section 9 (2) whenever 
the obtaining foreign citizenship involun- 
tary — Question cannot be gone into in 
writ proceedings — (Constitution of India, 
Art. 226) Delhi 76 A (C N 15) 

Ss. 9 (1), Proviso, 8 — Citizenship 

Rules, R. 21 — Dual citizenship not reco- 
gnised in Indian Law — Proviso to Sec- 
tion 9 (1) is the only exception • 

. Delhi 76 B (C N 15) 

S. 9 (2) — Citizenship Rules, R. 3 in 

Sch. Ill,— Provisions under Section 9 (2) 
of the Act and R. 3 of Sch. Ill of Rules are 
valid Delhi 76 C (C N 15) 

Citizenship Rules (1956) 

-R. 3 in Sch. Ill — Provisions under 

Section 9 (2) of the Act and R. 3 of 
Sch. Ill of Rules valid ■ — See Citizenship 
Act (1955), S. 9 (2) Delhi 76 C (C N 15) 
R. 21 — Dual citizenship not reco- 
gnised in Indian Law — Proviso to Sec- 
tion .9 (1) is the only exception ■ — See 
Citizenship Act (1955), S. 9 (1), Proviso 

Delhi 76 B (C N 15) 

R. 30 — Indian Citizen obtaining 

foreign passport — Government to enquire 
under Section 9 (2) whenever the obtain- 
ing is said to be involuntary — Question 
cannot be gone into in writ proceedings — 
See Citizenship Act (1955), S. 9 (1) 

Delhi 76 A (C N 15) 

Sch. Ill — Indian Citizen obtaining 

foreign passport — Government to enquire 
under Section 9 (2) whenever the obtain- 
ing is said to be involuntary — Question 
cannot be gone into in writ proceedings — 
See Citizenship Act (1955), S. 9 (1) 

Delhi 76 A (C N 15) 
Civil Procedure Code (5 of 1908) 

— ; — Pre. — See Municipalities — Calicut 
City Municipal Act (Kerala Act 30 of 
1961), S. 126, Proviso 

. SC 264 A (C N 54) 

Pre. — Interpretation of Statutes — 

Retrospective operation when can be given 
to a statute — See Punjab Pre-emption 
Act (1 of 1913) (as amended by Act 13 of 
1964), S. 15 (2) (b). First Paragraph 

SC 349 A (C N 74) 
— —Pre. — Interpretation of Statutes — 
Legal fiction created by statute — Con- 
struction of — See Income-tax Act (1961), 

S. 2 (44) (ii) (as substituted by S. 4 of 
Finance Act, 1963) SC 385 (C N 83) 

^Pre. — Interpretation of Statutes — 

See Tenancy Laws — U. P. Imposition of 
Ceiling on Landholdings Act (1 of 1961), 

S. 3 (1) All 130 B (C N 15) (FB) 

Pre. — ' Interpretation of Statutes -r- 

Meaning of words — Different words used 
in two different Statutes — No bar to 
their conveying similar meaning if con- 
text so warrants — See Municipalities — 

U. P, Town Areas Act (1914), S. 39 

All 146 B (C N 17) (FB) 

-Pre. — Interpretation of Statutes — 

Power of Magistrate under sub-sec. (9) 
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to summon any witness — Not subject to 
-first proviso to sub-sec. (4) -y Witness can 
be summoned to file affidavit — See Cri- 
minal P. C. (1898), S. 145, sub-sections (4) 
.and (9)' - All 154 (C N 19) 

Pre. — Interpretation of Statutes • — 

Reading or adding words into a statutory, 
provision is permissible only where ' the 
language employed in the statute does 
not represent legislative intent — Con- 
struction of S. 2 (1) (d) of U. P. Act 9 of 
1957 : - All 159 B (C N 20) 

Pre. — Interpretation of Statutes — 

Rule of construction 

, All 165 A (C N 21.) 

Pre. — Interpretation of Statutes — 

Scientific terms used in Sales-Tax Act 
should . be given commercial meaning — 
See Sales Tax — U. P. Sales Tax Act (15 
of 1948), S. 3A(1) 

All 191 (C N 27) (FB) 

^Pre. — Interpretation of Statutes — 

Language of doubtful import — More than 
one interpretation possible — That which 
advances remedy and suppresses mischief 
to be accepted 

Bom 86 B (C N 12) 

^Pre. — Interpretation of Statutes 

— Bye-Laws made under statutory 
powers — Must be clear, definite and free 
from ambiguity 

Bom 93 B (C N 13) 

Pre. — Interpretation of Statutes — 

Implied repeal — See Municipalities — 
Bengal Municipal Act (1932), S. 6(1) (b) 

Cal 127 A (C N 19) 

Pre. — Interpretation of Statutes 

Implied repeal — It can only be of an 
older provision by a later provision 

Delhi 60 D (C N 12) 

Pre. — Interpretation of Statutes — 

Construction of sub-section — See Essen- 
tial Commodities Act (1955), S. 3 

- Goa 35 C (C N 7) 
Preamble — Interpretation of Sta- 
tutes — Clauses contained in section must 
be so interpreted as not render any clause 
otiose and in such a way as well harmo- 
nise with other relevant provisions in 
Act Mys 60 B (C N 14) 

^Preamble — Interpretation of Sta- 
tutes — Strict construction — See Pan- 
chayats — Mysore Village Panchayats 
and Local Boards Act (10 of 1959), S. 13 

Mys 73 (C N 17) 
— — Pre. -- Interpretation of Statutes — 
Retrospective operation — Retrospective 
effect given to Arhending Act — Opera- 
tion cannot extend to date of coming into 
force of main Act — See Administration 
of Orissa States Order (1948), Pr. 4 

• Orissa 43 (C N 19) 

-——Preamble — Interpretation of Sta- 
^tes — See Civil Services Punjab Police 

Chapter XVI, 
K. 16.2(1) Punj 81 C (C N 13) 

-—Preamble — Interpretation of Sta- 
tutes — General rules of construction — 
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Legislative intention in use of superlative 
degree — Grammatical construction ex- 
plained , Punj 81 E (C N: 13) 

-Preamble — Interpretation , of Sta- 
tutes — Relevant canons of construction 

Punj 81 F (C N 13) 

-Pre. — Maxims — Principles, Actio 

personalis moritur cum persona — Appli- 
cability — See Sales Tax — . Andhra Pra- 
desh General Sales Tax Act (6 of 1957), 
S. 39 Andh Pra 80 E (C N 10) (FB) 

- — Ss. 2 (2), 47, 104 and 115, 0. 21, R. 90 
and O. 43, R. 1 (j) — Order on objections 
by judgment-debtor under O. 21, R. 90 — 
No second appeal lies against order -r- 
Appeal can be treated as a revision under 
S. 115 if no injustice results 

Delhi 56,A (C N 10) 

-S. 9 — Bar by Criminal. P. C. — See 

Criminal P. C. (1898), S; 488 

All 185 A (C N 25) 

-S. 9. — Purpose or ground for issue 

of temporary permit — Must be set out 
in order authorising issue of permit — 
Exercise of jurisdiction under S. 62 — 
Conditions precedent must be satisfied — 
See Motor Vehicles Act (1939), S. 62 

Cal 104 B (C N 14) 
Ss. 9 and 16 — Scope — Suit for ac- 
counts of dissolved partnership — Defenr 
dant resident within jurisdiction of Indian 
Court — Partnership having assets in 
form of immovable property in foreign 
country — Court in India has jurisdiction 
to entertain suit and, if necessary, to ap- 
point receiver to realise assets of partner- 
ship situate in foreign country 

Mad 119 A (C N 34) 

S. 11 — Judgment or decree of court 

not competent is not effective ■ — But this 
has no application where court takes ter- 
ritorial jurisdiction — Word may in 
S. 39 — Cannot be construed as. shall or 
must — Court passing decree may itself 
execute it in cases falling within els. (a) 
to (e) of.S. 39(1) — See Civil P. C. (1908), 
S. 38 Raj 53 (CN 9) 

S. 15 — See Suits Valuation Act 

(1887), S. 8 Bom 109 A (C N 17) 

S. 16 — Scope — Suit for accounts 

of dissolved partnership : — Defendant re- 
sident within_ jurisdiction of Indian Court 
— Partnership having assets in form of 
• immovable property in foreign country — 
Court in India has jurisdiction to enter- 
tain suit and if necessary to appoint re- 
ceiver to realise- assets of partnership 
situate in foreign country — See Civil 
P. C. (1908), S. 9 

Mad 119 A (C N 34) 
o. ib — Judgment or decree of court 
not competent is not effective — But this 
has no application where court takes ter- 
ntorial Jurisdiction — Word may in S. 39 
canimt be construed as shall or must 
Court passing decree may itself ex- 
ecute it in cases falling within els. (a) to 
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4el of S. 39(1) — See Civil P, C. (1908), 
S, 38 Raj 53 (C N 9) 

S. 20 — Order for maintenance by 

fCourt of A State — Enforcement of order 
-in B State — Civil - suit to set it aside on 
-Sround of fraud or concealment — Part of 
cause of action held arose in B State — 
Civil Court in B State therefore, had 
jurisdiction to entertain civil suit — (Cri- 
tminal P. C. (1898), S. 488) 

All 185 B (C N 25) 

‘ - ■- ' ■ S . 20 — Suit on contract — Defen- 
'dant at -Gorakhpur — Plaintiff at Forbes- 
-gani — ^ Defendant to send -goods by rail 
-fo Forbssganj — Delivery of goods to 
common carrier is d.elivery to buyer at 
■Gorakhpur — No part of cause of action 
mdses at Forbesganj 

. . Pat 91 A (C N 11) 

S. 20 — Contract — Communication 

■of breadi or cancellation of • — Place 
-OTliere it is received is a place where part 
-cf cause of action arises 

Pat 91 B (C N 11) 

■ — S. 20 — Contract — Suit on — Place of 
-acceptance of the offer — See Contract 
A.ct (1872), S. 2 

Pat 91 D (C N Jl) 

■ — S . 21 — Objection as to jurisdiction 

■taken at "the earliest stage — No pre- 
judice caxised to the defendant — ■ Plea, 
held, cmdd not succeed at second appel- 
late stage Pat 91 C (C N 11) 

• Ss. 38, 39, 11, 16 — Judgment or de- 

<a:ee of court not competent is not effec- 
-tive — But this has no application where 
'Court lacks territorial jurisdiction — Word 
■"may” in S. 39 — Cannot be construed 
-as "shall” o_r "must” — Court passing de- 
cree may itself execute it in cases falling 
•within ds. (a) to (e) of S. 39 (1) — AIR 
.8947 Mad 347 (FB), Dissented from — 

•(Words and Phrases — Word "may”.) 

Raj 53 (C N 9) 

S. 39 — Judgment or decree of court 

not competent is not effective — But this 
■3ias no application where court lacks terri- 
■torfal jurisdiction — Word 'may’ in S. 39 
—Cannot be construed as 'shall’ or 'must’ 
— Court passing decree may itself ex- 
ecute it in cases falling within els. (a) to 
(e) of S. 39 (1) — See Civil P. C. (1908), 
■S. 38 Raj 53 (C N 9) 

■ Ss. 40 and 42 — Transfer of decree 

•for execution in another State — Powers 
■of transferee court — It cannot regulate 
-substantive rights and liabilities of par- 
"ties — Money decree passed by Calcutta 
ffigh Court in Original side — Decree 
‘transferred to court in Orissa for execu- 
-Hon — Judgment-debtor praying for in- 
stalments under S. 13 of Orissa Money 
'Denders Act — Orissa Court held could 
•not grant instalments — For the applica- 
■fion of the Orissa Act money lending 
must have been transacted in State of 
'<Orissa — (Debt Laws — Orissa Money 
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Lenders Act (3 of 1939), S. 13) 

Orissa 36 (C N 15) 
S. 42 — Transfer of decree for exe- 
cution in another State — Powers of 
transferee court are in relation to proce- 
dure to be followed and not in relation to 
substantive law applicable, in execution 
of decree — See Cml P. C. (1908), S. 40 

Orissa 36 (C N 15) 
S. 47 — Order on objections by judg- 
ment-debtor under O. 21, R. 90 — No 
second appeal lies against order — Appeal 
can be treated as a revision under S. 115 
if no injustice results — See Civil P. C. 
(1908), S. 2 (2) 

Delhi 56 A (C N 101 

^Ss. 100-101 — Constitution of India 

Article 133 (1) — Ascertainment of da- 
mages under Fatal Accidents Act ■ — Se- 
cond appeal — Appellate Court should 
be slow in disturbing findings reached by 
lower Courts if they have taken all rele- 
vant facts into consideration - — (Fatal 
Accidents Act (1855), Sections lA, 2) 

SC 376 B (C N 81) 

S. 104 — Order on objections by 

judgment-debtor under O. 21, R. 90 — 
No second appeal lies against order • — 
Appeal can be treated as a re-vision under 
S. 115 if no injustice results — See Civil 
P. C. (1908), S. 2 (2) 

Delhi 56 A (C N 10) 

S. 110(1), (2) — Certificate to file 

appeal — When can be granted under 
Cl. (b) — Distinction between Cls. (a) and 
(b) — See Constitution of India, Art. 133 
(1) (a), (b) All 180 A (C N 23) (FB) 

S. 110(1) (2) — Certificate to file 

appeal under Cl. (a) or (b) — Certain 
property forming subject-matter of liti- 
gation — "Valuation of constructions added 
to it during pendency of htigation cannot 
be taken into consideration — See Con- 
stitution of India, Art. 133 (1) (a), (b) 

All 180 B (C N 23) (FB) 

S. 115 — Words of S. 20 of Kerala 

Act 2 of 1965 are much wider than those 
in S. 115 Civil P. C. — Revision not limit- 
ed to a mere question of jurisdiction • — 
District Judge is empowered to consider 
whether on evidence the finding of sub- 
ordinate judge was proper — See Houses 
and Rents — Kerala Buildings (Lease and 
Rejjt Control) Act (2 of 1965), S. 20 

SC 337 B (C N 71) 
S. 115 — Powers of High Court under 

— Limitations Assam 35 A (C N 6) 

S. 115 — Arbitration Act (1940), S. 20 

— High Court in revision cannot examine 
correctness of finding that certain claims 
were outside pur-view and scope of agree- 
ment — It is enough for the High Court 
to say that the lower Court had jurisdic- 
tion to decide' the matter and that the 
appellate Court upheld the decision 

Assam 35 D (C N 6) 

S. 115 — Case in which no appeal 

lies 'thereto’ — Includes interlocutory 
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Panchayat Act — Procedure appacabl^ 
under Civil P. C., to trial of suit applies 
,to trial of election petitions by virtiM ol 
S. 35(11 of Gram Panchayat Act — Sa^ 
ss (21 to (91 of S. 35 do not exclude appli- 
cabiUty of O. 18. R.-.17 — O. 18, B. 17 a 
procedure applicable to trial of suits-^ea 
Panchayats.. — Orissa' Gram PanchayaS 
Act (I'of 19651, S. 35 ■ ^ 

Orissa 46 B (C H 202 
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order — See Tenancy Laws — Bombay 
Tenancy and AKricultural Lands (Vidar- 
bha Refiion) Act (^9 

!s. 115 — Order on objections by 

•judgment-debtor under O. 21, B. 90 
No second appeal lies against _ order 
Appeal can be treated as a revision under 
S 115 if no injustice results — See Civil 
P, C. (19081, S. 2 (21 

Delhi 56 A (C N 101 

S. 141 — Questions of law — Ques- 
tion whether the provisions of O. 47, R. 7 
C.P.C. can be invoked respecting on order 
made under Art. 226 with the aid of 
S. 141 of the Code and whether the Pro- 
cedural Provisions of the Code such as 
those enacted in Orders 1 and 2 can be 
availed of in connection with writ cases — 
Conflict of judicial opinion between vari- 
ous High Courts on the ppints — Autho- 
ritative pronouncement by Supreme 
Court on the questions necessary — Leave 
to appeal to Supreme Court granted — 

See Constitution of India, Art. 133 (11 (cl 
Manipur 26 D (C N 81 

S. 148 — See Civil P. C. (19081, O. 37, 

R. 3(41 (Boml 

Bom 101 (C N 151 

S. 148 — Extension of time — Suit 

for pre-emption decreed — Direction to 
deposit amount decreed within time fixed 
as condition — Suit to stand dismissed in 
default — Court becomes functus offldo 
and has no jurisdigtion thereafter to ex- 
tend time J and K 33 A (C N 331 

S. 151 — Orders made under article 

— Inherent power of High Court to re- 
view — See Constitution of India, Art. 226 
Manipur 26 B (C N 8) 

S. 152, O. 20, Rr. 3, 6, 7 — Inherent 

power of Court to amend decrees or 
orders — Exercise of — Limitations — 

AIR 1924 Cal. 895 and AIR 1933 Cal. 627, 
Dissented from 

Ker 57 (C N 13) 

O. 1, R. lO (2) — Person claiming to 

be tenure-holder — Absence of his name 
in revenue records — Statement under 
S. 10(11 not issued to him — He can still 
file objection to that statement — See 
Tenpcy Laws — U. P. Imposition of 
Ceiling on Landholdings Act (1 of 1961), 

S. 10 All 130 A (C N 151 (FB) 

;-0. 3, R. 1 — Reference of dispute to 

arbitrator — Notifications by Government 
authorising Executive Engineers to act 
for Government in judicial proceedings 
— Proceedings in court under Arbitra- 
tion Act are proceedings under the Civil 
P. C. — Held, that the Executive Engi- 
neer became a recognised agent within 
O. 27, R. 2 and could make appearance 

o’ ^ ~ (1908). 

u. 27, R. 2 Assam 35 B (C N 6) 

18. B 17 O. 18, R. 17 applies to 
mal of .election cases under Orissa Gram ’ S, 


Order 18, Rule 17 — Recall of plain- 
tiffs’ witness as a witness of defendant 
with, leave of Court — No . prohibition if 
cogent reasons exist - 

Raj 59 (C N aOl 

O. 20, R. 3 — Inherent power of court 

to amend decrees or orders — Exerdse of 
limitation — See Civil P. C. (1908), S. 152 

Ker 57 (C N 0.35 

O. 20, R. 6 — See Civil P. C. (1908J. 

S. 152 Ker 57 (C N 131 

O. 20, R. 7 — See Civil P. C. (1908). 


S. 152 


Ker 57 (C N 03} 


O. 20, R. 14 — Extension of time — > 

Suit for pre-emption — Trial Court direc^ 
ing to deposit amount decreed within 
certain time as condition — In defaul'B 
suit to stand dismissed — Appeal by pl^- 
tiff — Along with appeal, appellant pre- 
senting application for extension of time 
for depositing purchase money determin- 
ed by trial Court — Determination oS 
purchase money made a specific grormd 
appeal — Held, appellate Court’s decision 
in dismissing appeal on sole ground thaf 
deposit was not made within time limi® 
fixed by trial Court was not correct 

J & K 33 B (C N 95 

-O. 21, R. 35 — Limitation — Delivery 


under warrant issued under O. 21, R. "SS 
resisted Fresh warrant obtained 
Same resister objecting to delivery ag^n 
— Application under O. 21, R. 97 made ►-» 
More than 30 days after first xesistanCQ 
but within thirty days after the second 
resistance — Application not barred ■under: 
Art. 129, Limitation Act, 1963 — See CiviD 
P. C. (1908), O. 21, R. 97 

Guj 49 (C N SI 

O. 21,. R. 46 — Prejudgment gaxmsheB 

proceedings — Procedural due, process ►-« 
Attachment of wages due to ' debtor — Ne 
hearing given to debtor — At- 
tachment violates due process ■ requure- 
ments of 14th Amendment of Constitu- 
tion of America — See Constitution of 
India, Art. 226 

USSC 25 (C ^ 5| 

-— — O. 21, R. 46 — Compensation determin- 
ed _ — A debt can be attached in exe- 
cution — See Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954>. 
8 ■ . • Delhi 58 (C .N aaj) 
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O. 21, R. 54 (Punjab Amendment) — 

Failure to take possible objections before 
sale — Fatal to the relief under O. 21, 
R. 90 — See Civil P. C, (1908), O. 21, R. 90 
(Punjab Amendment) 

Delhi 56 C (C N 10) 

O. 21, R. 66 (Punjab Amendment) — 

Failure to take possible objections before 
sale — Fatal to the relief under O. 21, 
R. 90 — See Civil P. C. (1908), O. 21, R. 90 
(Punjab Amendment) 

Delhi 56 C (C N 10) 

O. 21, R. 67 (Punjab Amendment) — 

Failure to take possible objections before 
sale — ^ Fatal to the relief under O. 21, 
R. 90 — See Civil P. C. (1908), O. 21, R. 90 
(Punjab Amendment) 

Delhi 56 C (C N 10) 

O. 21, R. 68 (Punjab Amendment) — 

Failure to take possible objections before 
sale — Fatal to the relief under O. 21, 

R. 90 — See Civil P. C. (1908), O. 21, R. 90 
(Punjab Amendment) 

Delhi 56 C (C N 10) 
O. 21, R. 89 — Sale held during judg- 
ment-debtor’s lifetime — Confirmed after 
death of judgment-debtor ■ — Omission to 
bring legal representatives on record — 
Sale is not vitiated — See Civil P. C. (1908), 
O. 21, R. 92 Bom 67 (C N 9) 

O. 21, R. 90 — See Civil P. C. (1908), 

O. 21, R. 92 Bom 67 (C N 9) 

O. 21, R. 90 — Order on objections 

by judgment-debtor under O. 21, R. 90 
— No second appeal lies against order — 
Appeal can be treated as a revision under- 

S. 115 if no injustice results — See Civil 

P. C. (1908), S. 2 (2) 

Delhi 56 A (C N 10) 

O. 21, R. 90 — Sale is not to be set 

aside unless irregularity or fraud is shown 
to have resulted in substantial injury to 
judgment-debtor — Normally mere in- 
adequacy of price, no ground to set aside 
sale Delhi 56 B ( C N 10) 

O. 21, Rr. 90, 66, 67, 54 and 68 (Pun- 
jab Amendment) — Failure to take pos- 
sible objections before sale — Fatal to 
the relief under O. 21, R. 90 

Delhi 56 C (C N 101 

O. 21, Rr. 92, 89 and 90 — Sale held 

during judgment-debtor’s lifetime — 
Confirmed after death of judgment-deb- 
tor — Omission to bring legal representa- 
tives on record — Sale is not vitiated. 
AIR 1952 Mad. 871, Diss. • 

Bom 67 (C N 9) 
O. 21, Rr. 97, 35 and 103 — Limita- 
tion — Delivery under warrant issued 
under O. 21, R. 35 resisted — Fresh war- 
rant obtained — Same resister objecting 
to delivery again — Application under 
O. 21, R. 97 made, more than 30 days 
after first resistance but within 30_ days, 
after the second resistance Application 
not barred under Art. 129, Limitation Act, 
1963 , _ Guj 49 (C N 8) 
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O. 21, R. 103 — Limitation — Deli- 
very under warrant issued under O. 21, 
R. 35, resisted — Fresh warrant obtain- 
ed — Same resister objecting to delivery 
again , — ; .Application under O. 21, R. 97 
made ’: — More than 30 days after first 
resistance but within thirty days after the 
second resistance — Application not barred- 
under Art. 129 Limitation Act 1963 — 
See Civil P. C. (1908),. O. 21, R. 97 

Guj 49 (C N 8) 
- — O. 22, Rr. 1, 3 and 9 — .Joint decree 

— Appeal against by defendants — Death, 
of one plaintiff before hearing of appeal 

— Appeal dismissed and joint decree 
passed in ignorance of death — Decree- 
abates ^ — High Court neithe.r can affirm- 
decree of trial Court nor can set aside 
abatement — Proper way is to set aside 
decree and to remand case — (1947) 51 
Cal WN 654, Overruled 

Cal 99 (C N 13) 

O. 22, R. 3 — Joint decree — Appeal 

against by defendants — Death of one 
plaintiff before hearing of appeal — Ap- 
peal dismissed and joint decree passed in 
ignorance of death — Decree abates — 
High Court neither can affirm decree of 
trial Court nor can set aside abatement — 
Proper way is to set aside decree and to 
remand case ■ — See Civil P. C. (1908), 
O. 22, R. 1 Cal 99 (C N 13)- 

O. 22, R. 9 — Joint decree — Appeal 

against by defendants — Death of one 
plaintiff before hearing of appeal — Ap- 
peal dismissed and joint decree passed in 
ignorance of death — Decree abates — 
High Court neither can affirm decree of 
trial Court nor can set aside abatement — 
Proper way is to set aside decree and to 
remand case — See Civil P. C. (1908), 
O. 22, R. 1 Cal 99 (C N 13)^ 

O. 27, R. 2 and O. 3, R. 1 — Arbitra- 
tion Act (1940), Section 14 — Reference 
of .dispute to arbitrator — Notifications- 
by Government authorising Executive 
Engineers to act for Government in judi- 
cial proceedings — Proceedings in Court 
under Arbitration Act are proceedings 
under the Civil P. C. — Held, that the 
Executive Engineer became a "recognised 
agent’’ within O. 27, R. 2 and could make 
appearance under O. 3. R- 1 

Assam 35 B (C N 6). 
O. 37, R. 3(4) (Bom), S. 148 — Bom- 
bay City Civil Court Rules (1948), R. 123 

— Summons for judgment taken under 
O. 37 — Leave to defend granted on cer- 
tain conditions — Default — Application- 
for extension of time by defendant — 
Court has jurisdiction to grant it 

Bom 101 (C N 15} 

O. 38, R. 5 — Prejudgment garnishee 

proceedings — Procedural due process — ■ 
Attachment of wages due to debtor — ■ 
No hearing given to debtor ; — 
Attachment violates due process require- 
ments of 14th Amendment of Constitu- 
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'Civil P. C. (contd.) „ j... 'f 

"tion of America — See Constitution oi 
Mia. Art. 226 

0. 43, R. 1 (.i) — Order on objections 

by judgment-debtor under O. 21, R. 90-^ 
No second appeal lies against order- — - 
Appeal can be treated as a revision under 
S. 115 if no injustice results — See Civil 


Civil Services — Bihar Superior Judicial 
Service Rules (contd.) 

R. 16 (b) & (d) — High Court has 

no power to fix gradation of judicial 
cers — Seniority, how fixed — See Civil 
Services — Bihar Superior Judicial Ser- 
vice Rules, R. 5 ..Av 

SC 370 A (C N 80) 

—Indian Forest Service (Cadre) Rules 


P. C. (1908), S. 2 (2) 

Delhi 56 A (C N 10) 

O. 47,' R. 1 — Orders made under 

■article — Inherent power of High Court 
to review — See Constitution of India, 
Art. 226 Manipur 26 B (C N 8) 

O. 47, R. 1 — Questions of law — 

Question whether the provisions of O. 47 
R. 7, C.P.C. can be invoked respecting ah 
•order made under Art. 226 with the aid 
•of S. 141 of the Code and whether the 
Procedural Provisions of the Code, such 
as those enacted in Orders 1 and 2 can 
be availed of in connection with writ 
oases — Conflict of judicial opinion be- 
tween various High Courts on the points 
— Authoritative pronouncement by 
"Supreme Court on the questions neces- 
sary — Leave to appeal to Supreme Court 


R. 3 Establishment of Forest Ser- 
vice Cadre for State of Kerala — Fixation 
of strength at 19 senior^ posts under State 
Government and 2 senior posts under 
Central Government — State Govern- 
ment has no power to create ex-cadre post 
of Conservator , of Forests — See Civil 
Services — All India Services Act (1951), 
S. 3 Ker 54 (C N 12) 

^R. 4 — Establishment of Forest Ser- 
vice Cadre , for State of Kerala — Fixa- 
tion of strength at 19 senior posts under 
State Government and 2 senior posts 
under Central Government — State Gov- 
ernment has no power to create ex-cadre 
post of Conservator of Forests — See Civil 
Services — All India Services Act (1951), 
S. 3 Ker 54 (C N 12) 


granted — See Constitution of India, 
Art. 133 (1) (c) 

Manipur 26 D (C N 8) 

O. 47, R. 8 — Review application — • 

Rehearing of parent proceedings should 
start only after application is allowed 

Manipur 26 A (C N 8) 

CIVIL SERVICES 

— All India Services Act (61 of 1951) 


S. 3 — Indian Forest Service (Cadre) 

Rules (1966),_ Rr. 3 and 4 — Indian Forest 
Service (Fixation of Cadre Strength) 
Regulations (1966), Schedule — Establish- 
ment of Forest Service Cadre for State of 
Kerala — Fixation of strength at 19 senior 
posts under State Government and 2 
senior posts under Central Government — 
State Government has no power to create 
ex-cadre post of Conservator of Forests — 
Intention of Legislature in fixing 19 
cadre posts was to bring about more effi- 
cient service — There was no intention 
"to confer power on State Government to 
create ex-cadre post of Conservator of 
Forests as that would create parallel ser- 
vices of State cadre and All India Cadre 
having same functions — Fact that at the 
time of the constitution of IFS there 
were four Conservators of Forests in 
I^rala of ■wnich, three alone were includ- 
ed in the cadre cannot be a reason for 
holding that the State can create more 
posts of Conservators ex-cadre 


Ker 54 (C N i: 
— Bihar Superior Judicial Service Rule: 
- — Rules 5, 16 (b), 16 (d) — High Cou: 
h^ no power to fix gradation of judici: 
officers — Seniority, how fixed — Const 
•tution of India, Articles 309. 233 and 2[ 
SC 370 A (C N 8 


— ^Indian Forest Service (Fixation of 
Cadre Strength) Regulations (1966) 

Schedule — Establishment of Forest 

Service Cadre for State of Kerala ^ — 
Fixation of strength at 19 senior posts 
under State Government and 2 senior 
posts under Central Government — In- 
tention of Legislature in fixing 19 cadre 
posts was to bring about more efficient 
service — See Civil Services — All India 
Services Act (1951), S. 3 

' Ker 54 (C N 12) 

— ^Punjab Civil Medical Services Class I 
(Recruitment and Conditions of Ser- 
vice) Rules (1940) 

R. 9.2 — Scheduled post — Post of 

Additional Director, Health Services, 
though not mentioned in Schedule is a 
Scheduled post — Since it was super 
time scale post it is not to go on the basis 
of seniority but on the basis of merit — 
Seniority would be considered . only where 
merits are equal — Method of selection 
indicated — Held, that in the instant 
case method adopted was proper — See 
Constitution of India, Art. 309 

, Punj 112 B (C N 19) (FB) 

— Punjab Civil Services (Punishment and 
Appeal) Rules (1952) 

R. 3.26(d) — "Word "communicate” 

— Meaning of — Order of suspension 
passed against Government servant — 
Takes effect from date of communication 
and not from date of actual receipt. (1963) 
65 Pun LR 975, Reversed 

SC 214 A (C N 46) 

^Rule 3.26 (d) — Government servant 

-on _ verge of retirement — Disciplinary 
action against him — Procedure 

SC 214 B (C N 46) 




SUBJECT INDEX, 

Civil Services — Punjab Civil Services 
(Punisbment and Appeal) Rules (contd.) 

R. 4 (vi) — See Civil Services Punjab 

Police Rules (1934), Vol. II, Chap. XVI. 

R. 16.2 (1) Punj 81 B (C N 13) 

— Punjab Police Rules (1934) 

Vol. II, Chap. XVI, R. 16.2(1)— Puni- 
shments under — Lacuna indicated — 
Punjab Civil Services (Punishment and 
Appeal) Rules (1952), R. 4 (vi) not appli- 
cable Punj 81 B (C N 131 

^Vol. II, Chapter XVI, R. 16.2(1) — 

Word 'acts’ — Interpretation of — Does 
not exclude single act — (Civil P. C. 
(1908), Preamble — Interpretation of 
Statutes) — (General Clauses Act (1897), 

S. 13(2) ) Punj 81 C (C N 13) 

Vol. II, Chap. XVI, R. 16.2 (1) — 

Words "gravest acts of misconduct’’ — 
Interpretation of — Intention of Legisla- 
ture — Meaning of 'misconduct’ and 
'grave’ — Use of superlative degree — 
Significance of, explained — (Words and 
Phrases — 'Misconduct’) — (Words and 
Phrases — 'Grave and gravest’) 

Punj 81 D (C N 13) 

^Vol. II, Chap. XVI, r; 16.2(1) — See 

Constitution of India, Art. 226 

Punj 81 G (C N 13) 
— Punjab Services (Appointment by Pro- 
motion) Rules (1962) 

Cl. 2 — Scheduled post — Post of 

Additional Director. Health Services, 
though not mentioned in Schedule is a 
Scheduled post — Since it was super time 
scale post it is not to go on the basis of 
seniority but on the basis of merit — 
Seniority would be considered only where 
merits are equal — Method of selection 
indicated — Held that in the instant 
case method adopted was proper — See 
Constitution of India, Art. 309 

Punj 112 B (C N 19) (FB) 

— Railway Establishment Code 

^Vol. II, R. 2046 — Posts of Senior 

Accountants and Inspectors of Station 
Accounts are not similar — Different age 
-of retirement prescribed for two posts — 
No violation of Article — See Constitu- 
tion of India, Art. 16(1) 

Delhi 71 A (C N 14) 
^Vol. II, R. 2046 (2) (a) and (b) — Ex- 
pression "Ministerial servant” — Meaning 
— Inspector of Station Accounts is not 
one — Declaration by Railway Board — 
Effect — Subsequent cancellation — No 
violation of Art. 311 (2) — (Constitution 
of India, Art. 311 (2) ) 

Delhi 71 B (C N 14) 


Cochin Christian Succession Act (6 of 
1097) 

S. 2 (2) — See Hindu Law — Mita- 

kshara School SC 223 (C N 481 

Companies Act (1 of 1956) 

S. 36 — Articles of association have 

no force of law — See Co-operative So- 
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Companies Act (1956) (contd.) 

cieties — Andhra Pradesh Co-operative 

Societies Act (7 of 1964) 

SC 245 C (C N 51) 

S. 159 — Prosecution for default 

under Ss. 159 to 162, 166 and 210 — Hold- 
ing of meeting is not pre-requisite — 
(1964) Mad WN 103 and AIR T966 Mad 
415 and AIR 1963 Raj 134 and (1962) 32 
Com. Cas. 1143 (Cal) and 39 CWN 1152 
and AIR 1948 Cal 42 and (1967) II Com. 
L.J. 92, Dissented from; AIR 1963 AP 389, 
Overruled — See Companies Act (1956), 
S. 220 Andh Pra 70 (C N 9) (FB) 

S. 160 — Prosecution for default 

under Ss. 159 to 162, 166 and 210 — Hold- 
ing of meeting is not pre-requisite — 
(1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 134 aiid (1962) 32 
Com. Cas. 1143 (Cal) and 39 CWN 1152 
and AIR 1948 Cal 42 and (1967) II Com. 
L.J. 92, Dissented from; AIR 1963 AP 389, 
Overruled — See Companies Act (1956), 
S. 220 Andh Pra 70 (C N 9) (FB) 

S. 161 — Prosecution for default 

under Ss. 159 to 162, 166 and 210 — Hold- 
ing of meeting is not pre-requisite — 
(1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 134 and (1962) 32 
Com. Cas. 1143 (Cal) and 39 CWN 1152 
and AIR 1948 Cal 42 and (1967), II Comp. 
L. J. 92, Dissented from; AIR 1963 AP 389, 
Overruled — See Companies Act (1956), 
S. 220 Andh Pra 70 (C N 9) (FB) 

■ S. 162 — Prosecution for default 

under Ss. 159 to 162, 166 and 210 — Hold- 
ing of meeting is not pre-requisite — * 
(1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 134 and (1962) 32 
Com. Cas. 1143 (Cal) and 39 CWN 1152 
and AIR 1948 Cal 42 and (1967) II Comp. 
L. J. 92, Dissented from; AIR 1963 AP 389, 
Overruled ■ — See Companies Act (1956), 
S. 220 Andh Pra 70 (C N 9) (FB) 

S. 166 — Prosecution for default 

under Ss. 159 to 162, 166 and 210 — Hold- 
ing of meeting is not pre-requisite — 
(1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 134 and (1962) 32 
Com. Cas. 1143 (Cal) and 39 CWN 1152 
and AIR 1948 Cal 42 and 11967) II Comp. 
L. J. 92, Dissented from; AIR 1963. AP 389, 
Overruled — See Companies Act (1956), 
S. 220 Andh Pra 70 (C N 9) (FB) 

S. 210 — Prosecution for- default 

under Ss. 159 to 162, 166 and 210 — Hold- 
ing of meeting is not pre-requisite • — 
(1964) Mad WN 103 and AIR 1966 Mad 
415 and AIR 1963 Raj 134 and (1962) 32 
Com. Cas. 1143 (Cal) and 39 CWN 1152 
and AIR 1948 Cal 42 and (1967) II Comp. 
L. J. 92, Dissented from; AIR 1963 AP 389, 
Overruled — See Companies Act (1956), 
S. 220 Andh Pra 70 (C N 9) (FB) 

Ss. 220, 166, 159 to 162 and 210 — 

Prosecution under — Pre-requisites for — 
Holding of Annual General Meeting and 
laying before it of Balance Sheet and 
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Companies Act' (1956) (contd.) 

Profit and Loss Account is essential for 
prosecution under S. 220 (3) — Holding 
of meeting however, not necessary for 
prosecution for default under Ss. 159 to 
162, 166 and 210 — (1964) Mad WN 103 
and AIR 1966 Mad 415 and AIR 1963 Rai 
134 and 1963 (1) Cri LJ 521 (Cal) and 39 
CWN 1152 and AIR 1948 Cal 42 and (1967) 

2 Comp LJ 92 (All), Dissented from; AIR 
1963 Andh Pra 389, Overruled 

Andh Pra 70 (C N 9) (FB) 

Ss. 391 (1), S94-A (as inserted by Act 

31 of 1965), 396, 643 (1) and (2), 643 (1) ' 
(b) (iii) — Companies (Court) Rules (1959), 
Rr. 9, 11, 11(a) (10). 11(b), 67, 69 — Ap- 
plication under S. 391 (1) — Both Central 
Government and shareholders of Com- 
pany are entitled to notice. (1967) 37 Com 
Cas 195 (Cal) & (1968) 38 Com Cas 197 
(Mad), Dissented from 

All 165 B (C N 21) 

S. 394-A (as inserted by Act. 31 of 

1965) — See Companies Act (1956), 

S. 391 (1) (as inserted by Act 31 of 1965) 
AU 165 B (C N 21) 

S. 396 — See Companies Act (1956), 

S. 391 (1) (as inserted by Act 31 of 1965) 
All 165 B (C N 21) 

S. 643 (1) & (2) — Rules framed 

under — Companies (Court) Rules (1959), 

R. 32 — Mode of service — All that the 
rule requires is service of summons and 
not of other material — This rule is sub- 
ject to any order of Court which may 
suitably modify or adopt mode of service 
to the requirements of a case. 

All 165 C (C N 21) 
-S. 643 (1) (b) (iii) & (2) — See Com- 
panies Act (1956), S. 391 (1) (as inserted by 
Act 31 of 1965) 

All 165 B (C N 21) 
Companies (Court) Rules (1959) 

R. 9 — See Companies Act (1956), 

S. 391 (1) (as inserted by Act 31 of 1965) 

All 165 B (G N 21) 
Companies Act (1956), 
S. 391 (1) (as inserted by Act 31 of 1965) 
All 165 B (C N 21) 
77— R- 11 (a) (10) — See Companies Act 
(1956), S. 391 (1) (as inserted by Act 
31 of 1965) All 165 B (C N 21) 

S. 391 (1) (as inserted by Act 31 of 1965) 
All 165 B (G N 21) 

rui m 

R fi 7 r ^ ^ 21) 

S. 391 (1) (as inserted by Act 31 of 1965) 
All 165 B (C N 21) 

b. 691 (1) (as inserted by Act 81 of 1965) 
All 165 B (C N 21) 
Conduct of Election Rules (1961) 

- — R. 93 — Inspection of ballot boxes — 
Requirements to be satisfied before Tribu- 
nal can permit inspection — - See Repre- 
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Conduct of Election Rules (contd.) 
sentation of the People Act (1951), S. 92 

SC 276 (C N 58) 
Constitution of America > 

Fifth Amendment — Damage to build- 
ing after it was occupied by troops to defend 
the same against rioters — Building already 
under attack by rioters before army occupa- 
tion — Owners are hot entitled to compensa- 
tion — There is no ‘taking’ within meaning 
of 5th Amendment — See Constitution of 
India, Art. 31 USSC 18 (C N 4) 

Fourteenth . Amendment — Prejudgment 

garnishee proceedings — Procedural due 
process — Attachment of wages due to deb- 
tor — No hearing given to debtor — Due 
process requirement of 14th Amendihent of 
American Constitution is violated — ; See 
Constitution of India, Art. 226 

USSC 25 (C N 5) 

^Fourteenth Amendment — Constitution 

of India, Arts. 226 and 21 — Case frorn 
America — Administrative enquiry under 
State Statute — Investigation of criminal 
violations in field of labour management 
relation under statute — Inquiry Commis- 
sion to make public the finding — Obser- 
vance of due process essential — Opportu- 
nity to give evidence — Procedural safe- 
guards — ^See Constitution of India, Art. 226 

USSC 32 (C N 6) 

Constitution of India 

Art. 13 — ‘Law’ — Bye-laws of C07 

operative society framed in pursuance of 
A. P. Co-operative Societies Act have no 
force of law — • See Co-operative Societies 

— A. P. Co-operative Societies Act (7 of 

1964) SC 245 C (C N 51) 

Art. 14 — ■ Classification of dependant 

of assessee into his or her spouse, and or 
minor child and other persons wholly and 
mainly dependent upon him — Classification 
is reasonable and not arbitrary and does not 
violate Art. 14 — See Expenditure Tax Act 
(1957), as amended by Finance Act (1959), 
S. 2 (9) (ii) 

Andh Pra 86 E (C N 11) (FB) 

Art, 14 — Different provision regarding 

expenditure incurred by dependant of as- 
sesses as individual and dependant of Hindu- 
undivided family — Does not offend Art. 14' 

— E.xpenditure Tax Act (1957), as amend- 
ed by Finance Act (1959), S. 4 (ii) 

Andh Pra -86 F (C N 11) (FB); 

'Art, 14 — Scope Essential Com- 

inodities Act (1955), S. 3 — Gur (Regula- 
tion of Use) Order (1968) . does not violate- 
Art. 14 Goa 35 E (C N 7) 

Arts. 14, 15 (4), 29 (2) — Scope — • 

Reservation of seats in Government Medical' 
College for children of army personnel — 
Reservation is valid and reasonable 

^ J and K 45 B (C N 12) 

— — ^Arts. 14, 15 and 29 — Admissions to 
Government Medical College by Government 
of _ Jammu and Kashmir — Government 
? j ?? Reservation for candidates from 
Ladakh district declared as. socially and 
educationally backward and for. scheduled 
caste candidates — It cannot be struck down 
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Constitution of India (contd.) 

as being violative of Arts. 14, 15 or 29 . 

, , . J and K 45 C (G N 12) 
^Art. 14 — ^ Validity — Does not contra- 
vene Art. 14 or Art. 301 of Constitution — 
Not repugnant to provisions of S. 15 (a) 
of Central Sales Tax Act — See Sales Tax — 
Mysore Sales Tax Act (25 of 1957), S. 5 (4) 

Mys 52 (C N 12) 

Art. 15 — : Admissions to Government 

Medical College by Government of Jammu 
and Kashmir — Government making reserva- 
tion for candidates from Ladakh district, 
declared as socially and educationally back- 
ward and for scheduled caste candidates — 
It cannot be struck down as being violative 
of Arts. 14, 15, or 29 — See Constitution of 
India, Art. 14 

J and K 45 C (C N 12) 

Arts. 15, 16 — Scope and applicability 

— Temporary appointment to specim post — r 
Appointment of person already in service — 
Tule of seniority not observed — No rules 
for appointment framed — Post not adver- 
tised — Article 16 held not contravened 

Punj 112 D (C N 19) (FB) 

Art. 15 (4) — Scope — Reservation of 

£eats in ' Government medical coUege for 
children of army personnel — Reservation 
is valid and reasonable — See Constitution 
pf India, Art. 14 

I and K 45 B (C N 12) 

Art, 16 — Scope and applicability — 

Temporary appointment to special post — 
Appointment of person already in service — 
Rule of seniority not observed — No rules 
for appoinment framed — Post not adver- 
tised — Art, 16 held not contravened — See 
Constitution of India, Art. 15 

Punj 112 D (C N 19) (FB) 
Art. 16 — Scope — Right of Govern- 
ment in matter of appointment and promo- 
tion of officers extent of indicated — See 
Constitution of India, Art. 162 

Punj 112 E (C N 19) (FB) 

^Article 16 (1) — Railway Establishment 

Code, Vol. 11, R. 2046 — Posts of Senior 
Accountants and Inspectors of Station Ac- 
countants are not similar — Different age of 
retirement prescribed for two posts ~ No 
violation of this Article 

Delhi 71 A (C N 14) 

^Art. 19 (1) (g) — Essential Commodities 

Act (1955), S. 3 — Gur (Regulation of Use) 
Order (1968) — Reasonableness of the res- 
triction imposed by the order is to be ad- 
judged in :the context of the scheme of the 
Act and not territorially — Act specifies 
authorised purposes for which order can be 
passed under S. 3 — Use of consumption 
■of gur as food is more important than its 
use for preparation of alcoholic liquor — 
Order comes within clause (6) of Art. 19 and 
thus Art. 19 (1) (g) is not violated 

Goa 35 D (C N 7) 

Art. 21 — Case from America — 

Administrative enquiry under State Statute — 
Investigatioii of criminal violations in field 
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Constitution of India (contd.) . , 

of labour management relation under statute 

— Inquiry Commission to make public the 

finding — Observance of due process essen- 
tial — Opportunity to give evidence — Pro- 
cedural safeguards — See Constitution of 
India, Art. 226 , USSC 32 (C N 6) 

^Art. 22 — r Customs Act (1962), S. 104 

(2) — Without unreasonable delay — Per- 
sons detained by Customs authorities for 
interrogation and produced before the Magis- 
trate within 24 hours of their arrest — ^Provi- 
sions of section are not violated — See Cus- 
toms Act (1962), S. 104.(2) 

Bom 79 A (C N 11) 

Art. 29 — Unlike Art. 29, citizenship is 

not a necessary qualification for claiming 
protection under Art, 30 — See Constitu- 
tion of India, Art. 30 

SC 259 C (C N 53) 

Art. 29 — Admissions to Government 

Medical College by Government of Jammu 
and Kashmir — Government making reserva- 
tion for candidates from Ladakh district, 
declared as socially and educationally back- 
ward and for scheduled caste candidates — 
It cannot be stmck down as being violative 
of Arts. 14, 15 or 29 — See Constitution 
of India, A^. 14 

J and K 45 C (C N 12) 

^Art. 29 (2) — Scope — Reservation of 

seats in Government medical college for 
children of army personnel — Reservation 
is valid and reasonable — See Constitution 
of India, Art. 14 

J and K 45 B (C N 12) 

Articles 30 and 29 — Unlike Article 29, 

citizenship is not a necessary qualification 
for claiming protection under Article 30 — 
AIR 1969 Pat 394, Reversed 

SC 259 C (C N 53) 

^Art. 30 (1) — Protection of Article 30 

(1) extends both to pre-constitution as well 
as post-constitution educational institutions 
provided they are continued to be admini- 
stered by minorities either based on religion 
or language SC 259 A (C N 53) 

^Article 30 (1) — Minority — Right to 

set up educational institution of their choice 

— Persons must be' residents in India and 
must form well-defined religious or linguistic 
minority — Right cannot be claimed by non- 
resident foreigners 

SC 259 B (C N 53) 

^Article 30 (1) — Primary school esta- 
blished in 1854 by Christian missionaries and 
local Christian residents of Bhagalpur with 
aid of funds partly contributed by them and 
partly by Christian Missionarj' Society of 
London — School subsequently converted 
into Christian Missionary Society Higher 
Secondary School managed by the National 
Christian Council of India — Held that the 
school was entitled to protection of Art. 30 
(1) and that the order interfering with its 
management was invalid — AIR 1969 Pat 
394, Reversed SC 259 D (C N 53), 
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Constitution of India (contd.) 

^Art. 31 — Search and seizure of docu- 
ments under Sec.' 132, Income-tax Act - 
Search bona fide and not irregular — Rights 
of assessee not infringed — See Income-tax 
Act (1961), S. 132 

^ SC 292 A (C N 62) 


Art. 31 — Case from Amercica — 

Damage caused to buildings by rioters after 
buildings had been occupied by troops to 
defend buildings against the rioters — Build- 
ings already under attack by rioters _ before 
army occupation — Owners of buildings are 
not entitled to compensation — There is no 
‘taking within tlie meaning of the Fifth 
Amendment of the American Constitution — 
(Constitution of America, Fifth Amendment) 

USSC 18 (C N 4) 

Art. 31 — Prejud^ent garnishee pro- 
ceeding — Procedural due process — Attach- 
ment of wages due to debtor — No hearing 
given to debtor — Due process requirement 
of 14th Amendment of American Constitu- 
tion is violated — See Constitution of India, 
Art. 226 USSC 25 (C N 5) 


Art. 31 — Provision under, treating 

spouse as dependant and taxing expenditure 
incurred by her — Is not confiscatory — See 
Expenditure Tax Act (1957), as amended by 
Finance Act (1959), S. 2 (g) (i) 

Andh Pra 86 G (C N 11) (FB) 


■ -Art. 31-A Proviso 2 — Provisions re- 

garding ceiling and disposal of excess land 
in Ch. IV inserted by Amending Act — Are 
not unconstitutional — See Tenancy Laws 
■ — Orissa Land Reforms Act (1960), S. 1 

SC 398 (C N 87) 
■; Art, 31-B — Provisions regarding ceil- 

ing and disposal of excess land in Ch. IV 
inserted by Amending Act — Are not un- 
constitutional — See Tenancy Laws — 
Orissa Land Reforms Act (1960), S. 1 

SC 398 (C N 87) 
Art. 51 — International Law — Recep- 
tion and residence of alien is discretionary 
with State SC 329 C (C N 70) 


^Art. 133 (1) — Ascertainment of 

damages under Fatal Accidents Act — 
Second appeal - Appellate Court should 
be slow in disturbing findings reached by 
lower Courts, if they have taken all rele- 
vant facts into consideration — See Civil 
P. C; (1908), Ss. 100-101 

SC 376 B (C N 81) 
— Art. 133 (1) (a), (b) — Certificate to 
hie appeal — When can be granted under 
W —-Distinction between clauses' (a) 
and (b) — Civil P. C, (1908), S. 110 (1) 
All 180 A (C N 23) (iraj 
——Art. 133 (1) (a), (b) - — Certificate to 

me appeal under clause (a) or (b) Cer- 

luu, ..P’‘°Pnrly forming subject-matter of 
to it ^^H^bon of -constructions added 

takpn i^t ^ pendency of litigation cannot be 
considerafaon — Civil P G 
(1908), S. 110(1), (2) - (Point conceded) : 

All 180 B (C N 23) (FB) 
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Constitution of India (contd.) 

— r-Art. 133 .(1) (c) — Questions of law — 
Question whether the provisions of Order 47,, 
Rule. 1 Civil P. C. can be invoked respecting 
an order made under Article 226 with the 
aid of Section 141 of the Code and whether 
the procedural provisions of the Code, such 
as those enacted in Orders 1 and .2 can be 
availed of in connection with writ cases — 

— Conflict of judicial , opinion between 
various High Courts on the points — Autho- 
ritative pronouncement by Supreme Court on 
the questions necessary — Leave to appeal 
to Supreme Court granted 

Manipur 26 D (C N 8) 

Art. 133 (1) (c) — Certificate of fitness. 

— Substantial question of ■ law — Finding 
that unruly conduct of applicants in. meeting, 
of Municipal Committee amounted to flagrant 
abuse of their position as municipal ■ com- 
missioners — Decision is on a matter of 
fact and no question of law is involved — 
(Punjab Municipal Act (3 of 1911), S. 16) 

Punj 110 A, (C N 18) (FB) 

Art, 133 (1) (c) — Applications under 

— Removal of applicants from membership 
of municipality — Question whether State 
Government has given reason for its order 

High Court looking into executive file of 
the case to find what exactly was the 'order 
and as a fact finding it to be correct that it 
was supported by reasons — ■ It is a con- 
clusion of fact.— No question of law is in- 
volved — Applications dismissed — (Punjab-, 
Municipal Act (3 of 1911), S. 16) - . 

Punj 110 B (C N 18) (FB) 

^Article 136 — Proceedings under Pre- 
vention of Food Adulteration Act — Food 
Inspector’s authority to file complaint on 
behalf of Municipal Board neitlier challeng- 
ed before trial court nor before High Court 
in appeal — Accused cannot be permitted 
to take up contention for first time before- 
the Supreme Court after disposal of appeal 
by the High Court 

SC 318 C (C N 67) 

Article 136 — Finding of Subordinate 

Judge in Rent Control proceedings confirm- 
ed by High Court in revision under Sec. 115, 
Civil P. C. — Held, it was not necessary to- 
examine the question as;to whetlier revision 
was properly heard and disposed of by Dis- 
trict Court SC ,337 Q (C N 71) 

-Art. 136 — , Concurrent finding . of fact 

— Proceedings for, eviction of tenant under 
Rent Control Act, ,- on' ground of sub-letting, 

— District Court - and High Court both ac- 
cepting the evidence as conclusive of sub- 
letting — No interierence : 

. SC 337 D (C N 71) 

— -Article 136 — Plea that jurisdiction of 
Civil Court was barred by provisions of M. B. 
Land Revenue and Tenancy Act, decided 
gainst respondent by firk two courts — ■ 
Decision not challenged before High Court 
in second appeal — Plea cannot be raised 
in appeal to Supreme Court , 

SC. 343 D (C N 73) 
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Constitution of India (contd.) 

Article 136 — Appellate Court allow- 
ing amendment of charge — Supreme Court 
will not interfere with the judicial exercise 
of discretion — See Criminal P. C. (1898), 
S, 423 (1) (d) SC 359 A (C N 77) 

Article 136 — No ground taken in 

special leave petition — Cannot be allowed 
to be raised in argument 

SC 359 B (C N 77) 

^Article 136 — Plea that certain share of 

dividend taxable as income other tlian divi- 
dend — Plea not raised before High Court 
or Tribunal — Not entertained in Supreme 
Court SC 388 B (C N 84) 

^Article 136 — Industrial Disputes Act 

(1947), Sch. Ill, Entries 2 and 5 — Finding 
of Tribunal as to financial position of a Com- 
pany — Jurisdiction of Supreme Court to 
interfere SC 390 A (C N 85) 

^Articles 162, 311, 16 — Scope — Right 

of Government in matter of appointment 
and promotion of officers, extent or, indicat- 
ed Punj 112 E (C N 19) (FB) 

Article 226 — Income-tax Act (1961), 

S. 132 — Petition under Article 226 chal- 
lenging order under Section 132 — Serious 
allegations made — High Court must take 
evidence viva voce and must not base its 
conclusion in affidavits — AIR 1965 All 487, 
Reversed SC 292 B (C N 62) 


Articles 226 and 311 — Order of rever- 
sion of civil servant from officiating post to 
substantive post — Petition challenging 
validity of order filed nearly after seven 
years — Refusal to entertain held justifiable 

SC 364 B (C N 78) 
Arts. 226 and 31 — Case from America 

— Prejudgment garnishee proceedings — ■ 
Procedural due process — Attachment of 
wages due to debtor — Hearing to debtor 
not given — Attachment violates due process 
requirement of 14th Amendment of Ame- 
rican Constitution — (Constitution of Ame- 
rica, Fourteenth Amendment) — Civil P. C. 
(1908), O. 38, R. 5, O. 21, R. 46) 

USSC 25 (C N 5) 
Arts. 226 and 21 — Case from America 

— Administrative enquiry under State Statute 
— Investigation of criminal violations in 
field of labour management relation under 
statute — Inquiry Commission to make 

. public the finding — Observance of due 
process essential — Opportunity to give 
evidence — Procedural safeguards — (Con- 
stitution of America, Fourteenth Amend- 
ment) USSC 32 (C N 6) 

Art. 226 — Natural justice — See Tele- 
graph Act (1885), S. 7 

. All 143 A (C N 16) 

Art. 226 — Telegraph Act (1885), 

' S. 7-B (1) — Dispute relahng to actual read- 
ing of meter involving questions as to whe- 
ther meter had been correctly and honestly 
read and the readings had been correctly 
and honestly noted down — Is clearly out- 
side purview of S. 7-B (I) — Filing of writ 
petition is not barred by S. 7-B (1) — Held, 


Constitution of India (contd.) 
however, that on basis of affidavit and mate- 
rials placed on record, it was not possible- 
to record any finding which could be made- 
basis for grant of relief — Proper forum 

AB. 143 B (C N 16)' 

■ Arts, 226 and 227, — Finding of fact 

— Re-appreciation of evidence — Grounds- 

Bom 104 A (C N 16) 

Art. 226 — Natural justice — Grant of 

temporary permit — Notice to e.xisting. 
operators on the route necessary — Oppor- 
tunity to make representations should be- 
given even when permit is granted a second 
time — See Motor Vehicles- Act (1939), 
S. 62 Cal 104 A (G N 14) 

Art. 226 — Rules framed under Motor 

Vehicles Act are part of statute itself and 
hence an application for temporary permit 
made in accordance with the Rules cannot 
be assailed in petition under Art. 226, Con- 
stitution of India — But that bar does not 
apply where the question whether the ap- 
plication was in accordance with law is not 
in issue in the petition and the validity of 
tire permit is assailed on other grounds — 
(Motor Veliicles Act (1939), S. 62) 

Cal 104 E (C N 14) 

^Art. 226 — Temporary permit — Order 

granting it found invalid by Court in writ 
proceedings — Permit holder also restrain- 
ed from placing the bus on road by the- 
Court by an interim order of injunction — 
Court will not refrain from interfering on- 
the ground that the permit will be ex- 
piring shortly and allow the permit holder 
to make any use of the permit or to take- 
any advantage or benefit thereunder — 
(Motor Vehicles Act (1939), S. 62) 

Cal 104 G (C N 14) 

Art. 226 — Writ of quo warranto — 

Issue of — Not issued if respondent ceases- 
to hold office except on resignation after 
rule nisi Cal 118 A (C N 16) 

Art. 226 — Quo warranto — Writ can- 
not be used to quash acts done by usurper 
or for refund of his salary. 

Cal 118 B (C N 16) 

Art. 226 — Petition for writ under — 

Reliefs other than those prayed for — Vffien 
can be granted Cal 118 C (C N 16) 

^Art. 226 — Error apparent on face of 

record — En-ors in appreciation- of docu- 
mentary evidence or errors in drawing in- 
ferences cannot be said to be errors of law, 
and can be, corrected only by a Court by 
sitting as a Court of appeal and not under 
Art. 226- Delhi 66 C (C N 13) 

^Art. 226 — Indian citizen obtaining 

foreign passport — Government to enquire- 
under S, 9 (2) whenever the obtaining is 
said to be involuntary — Question cannot 
be gone into in writ proceedings — See- 
Citizenship Act (1955), S. 9 (1) 

Delhi 76 A (C N 15) 
^Art. 226 — Subsequent events — Vali- 
dity of order under S. 3 of Essendal Com- 
modities Act — Order amended even prior 
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Constitution of India (contd.) 

•to filing of petition under Art. 226 . — Vali- 
•dity of order 'as amended must be con«- 
-dered . Goa 35 B (G N 7) 

Art. 226 — Territorial jurisdiction to 

issue writs — See Constitution of Jammu 

•and Kashmir,’ S. 103 „ ’ ' , 

J and K 45 A (C N 12) 

-Art. 226 — Industrial Disputes Act 

(1947), Ss. 10-A and 10 — Arbitrator under 
S. 10-A — He is ‘person’ within Art, 226 — 
Writ can be issued against him. 

Madh Pra 63 A (C N 16) 

Art. 226 — See Industrial Disputes 

Act (1947), S. 10-A 

Madh Pra 63 B (C N 16) 
Art. 226 — Orders made under Article 

— Inherent power of High Court to review 

— (Civil P. C. (1908), S. 151, 0. 47, R, 1) 

Manipur 26 B (C N 8) 

Art. 226 — Joint writ petition against 

certain separate orders — Objection to 
maintainability of petition should be taken 
at earliest opportunity 

Manipur 26 C (C N 8) 

Art. 226 — Grounds of certiorari — 

Election petition admitted even when bar- 
red by limitation — Statute^ provisions 
must he strictly applied — Writ petition lies 
— See Panchayats — Mysore Village Pan- 
■chayats and Local Boards Act (10 of 1959), 
■S. 13 Mys 73 (C N 17) 


Art, 226 — Principles of natural justice 

— Violation of, by Chairman of a Munici- 
pality — Order set aside by Government _ in 
appeal without hearing Chairman — High 
Court when will not interfere with appellate 
o^der, stated Orissa 41 (C N 18) 

Art. 226 — Other remedy available — 

Election petition under Orissa Gram Pan- 
chayat Act — Interlocutory Order — — Sec- 
tion 38 of Panchayat Act provides appeal 
■only against final orders passed under sub- 
secs, (1) and (2) — No appeal lies against 
interlocutory order — Hence only remedy 
is by application under Art. 226 — (Orissa 
Gram Panchayat Act, 1964 (1 of 1965), 
S. 38) Orissa 46 A (G N 20) 

Art. 226 Patna University Act (25 

•of 1951), Section 9 (4) — Alternative re- 
medy, under — Petitioner, a Principal of 
Medical College and Professor of Surgery — 
Letter ' received by the petitioner • from Re- 
gistrar of University under direction of 
Vice-Chancellor requiring him to ' hand over 
charge — Even after protest made by peti- 
tioner to Vice-Chancellor the latter insisted 
upon compliance of order — Held, there 
was no alternative remedy left to petitioner 
tlian to file .writ application — ^ Decision by 
tire Vice-Chancellor niight have taken lodg- 
er time and meanwhile prejudice might have 
been caused to him 

. • Pat 79 B (C N 9) 

jArt. 226 — Petitioner, a Principal of 

Medical College and Professor of Surgery — 
■Resolution of University' Syndicate to re- 
_ employ him until age of 62 years on his 
lOerannuation from Health Service of State 


Constitution of India (contd.) 
on attaining age ' of 58 years — University- 
requiring him .to hand over charge — Writ’ 
petition — Prayer for injunction refused — 
Fact that charge from the petitioner had 
been taken ■will not make petition infructu- 
ous — If order of Syndicate re-employing, 
petitioner is held valid, order directing to 
hand over charge to petitioner can be pass- 
ed by High Court 

Pat 79 C (C N 9) 
— ^ — Arts. 226, 311 — Disciplinary enquiry 
into misbehaviour of police constable — 
Copy- of report of Reserve Inspector, not 
supplied — Petitioner having knowledge of 
contents — . Held, no prejudice was caused 
Punj-81, A (C N 13) 

Arts. 226, 311 — Dismissal of police 

constable for misbehaviour — Writ petition 
against — No interference — When depart- 
ment has not used discretion wantonly or 
arbitrarily — (Civil Services — Punjab 
Police Rules (1934), Vol. II, Chap. XVI, 
Rule 16.2 (1)) Punj 81 G (C N 13) 

Arts. 226, 311 — Representation by, 

the petitioner officer against appointment of 
respondent anodier officer to the post in 
preference to petitioner, addressed to Chief 
Minister, Punjab — President’s Rule in 
Punjab when office notes were put up be- 
fore Secretary of the Department — Re- 
presentation ordered to be filed by Secre- 
tary — It cannot be said that Secretary had 
mala fide intention in withholding represen- 
tation from the Chief Minister 


Punj 112 C (C N 19) (FB) 

^Art. 227 — See Constitution of India, 

Art. 226 Bom 104 A (C N 16), 

Art. 233 — Bihar Superior Judicial 

Service Rules, Rr. 5, 16 (b), 16 (d) — High 
Court has no power to fi.v gradation of 
Judicial officers — Seniority, how fixed — 
See Civil Services — Bihar Superior Judicial 
Service Rules, R. 5 SC 370 A (C N 80) 

^Art. 233 — Appointment of District 

Judge by Government without consultation 
of High Court is not valid 

SC 870 B (C N 80) 

^Arts. 233, 235 — Right of High Court 

to transfer District Judges 
. , SC 370 C .(C N 80) 

Art. 234 — Bihar Superior Judicial 

Service Rules, Rr. 5, 16(b), .16(d) — High 
Court has no power to fix gradation of Judi- 
cial officers : — Seniority, how. fixed — See 
Civil Services — Bihar Superior . Judicial 
Service Rules, R, 5 SC , 370 A (C N SO) 

^ Right of High Court to 
b-msfer District Judges — See Constitution 
of India, Art. 233 


SC 370 C (C N 80) 
— y-Art. 245_ — Interpretation of Consti- 
tuhonal entries — Use of words of wide 
and general import in statute — They are 
subject to restrictions imposed by Consti- 
tution — See Municipalities ’ — Calicut 
City Municipal Act (Kerala Act 30 of 1961), 
S. 126, proviso SC 264 A (C N 54) 

— ^Art. 245 — Retrospective legislation by 
delegated authority — Principles — - See 
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Income-ta.'c Act (1961), S. 2 (44) (ii) (as sub- 
stituted by S. 4 of Finance Act, 1963) 

SC 385 (C N 83) 

Art. 243 — See Telegraph Act (1885), 

■S..7 , _ All 143 A (C N 16) 

Art, 245 — Delegation of power by 

•authority — Power to issue temporary per- 
mits — R.T.A. cannot delegate the power — 
See Motor Vehicles Act (1939), S. 62 

Cal 104 D (C N 14) 

^.4rt. 245 — Parliament — Territorial 

•extent of legislative power — See Adminis- 
tration of Orissa State Order (1948), Pr.4 

Orissa 43 (C N 19) 

■ Art. 246 — Parliament has exclusive 

power to make laws with respect to matters 
in List I of Schedule VII, nohwtlistanding 
■concuiTent power of Parliament and State 
Legislature or exclusive power of State 
Legislature in Lists III and II, respectively 
—See Constitution of India, Schedule VII, 
-l^ist I, Entrj' 3 SC 228 A (C N 49) 

— Art. 240 — Interpretation of Consti- 
lutional entries — Use of words of wide 
■and general import in statute — They are 
■subject to restrictions imposed by Constt- 
tution — See Municipalities — Calicut City 
Municipal Act (Kerala Act 30 of 1961), 
■S. 126, proviso SC 2G4 (C N 54) 

— Art. 246, Schedule VII, List I, Entry 

'97 Expenditure Tax Act (1957), is not 

invalid for want of legislative competency 
Andh Pra 86 B (C N 11) (FB) 

^Art. 246 — Colourable legislation — 

Meaning of — Law pretended to be in 
-exercise of undoubted power but which in 
•fact is on a prohibited field is colourable 
legislation Assam 40 D (C N 8) 

Art. 248 — S. 2-A, Industrial Disputes 

Act, is not ultra vires — See Industrial Dis- 
putes Act (1947, as amended by Act 35 of 
1965), S. 2 DeUri 60 C (C N 12) 

— — Art. 254 (2) — S. 6-R (2) incorporated 
in U. P. Industrial Disputes Act by U. P. 
Act 1 of 1957 prevails over S. 25-J (2), 
Industrial Disputes Act, 1947, U.^ P. Act 1 
of 1957 having received President’s assent — 
"See U. P. Industrial Disputes Act (28 of 
1947), S. 6-R (2) SC 237 A (C N 50) 

^Ar-t. 286 (1) (a) — Exemption under — 

■Assessee delivering goods outside State by 
way of direct sale — • He can claim exemp- 
tion — He need not prove that goods were 
•actually consumed there. ILR (1967) Andh 
Pra 265, Reversed 

. SC 306 A (C N 64) 

Art. 801 — Validity — See Sales 'Tax 

■ — ^Mysore Sales Tax Act (1957), S. 5 (4) 

Mys52(CN_12) 

Art. 309 — Bihar Superior Judicial 

'Service Rules, Rr. 5, 16(b), 16 (d)-; — High 
Court has no power to fix madation of 
Judicial officers — Seniority, now fixed •— 
See Civil Services — Bihar Superior' Judicial 
•Service Rules, R. ,5 SC .370 B (C N 80) 

^Arts, 309, 310 — Financial sanction for 

dhe post up to certain date — — Post stands 
abolished on that date — No sanction of 

(March) 1970 Indexes/2 
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Council of Ministers is required for aboli- 
tion Punj 112 A (G N. 19) (FB) 

Art. 309 — Punjab Services (Appoint- 
ment by Promotion) Rules (1962), Cl. 2 — 
Scheduled post — Post of Additional Direc- 
tor, Health Services, though not menHoned 
in Schedule is a scheduled post — Since it 
was super-time scale post, it is not to go 
on the basis of seniority but on the basis of 
merit — Seniority would be considered only 
where merits are equal — Method of selec- 
tion indicated — Held that in the instant 
case metliod adopted was proper — (Punjab 
Civil Medical Service Class I (Recruitment 
and Conditions of Service) Rules (1940), 
Rule 9.2) Punj 112 B (C N 19) (FB) 

Art. 310 — Financial sanction for the 

post up to certain date — Post stands abo- 
lished on that date — No sanction of Coun- 
cil of Ministers is required for abolition — • 
See Constitution of India, Art. 309 

Punj 112 A (C N 19) (FB) 
Art. 311 — Sub-Treasury Ofiicer offi- 
ciating in post of Superintendent of Sur- 
veys — Suspension followed by dismissal of 
officer — Suspension and dismissal set aside 
by Judicial Commissioner — Reinstatement 
to post of Superintendent of Survey — Re- 
version to tire post of Sub-Treasury Officer 
witlr retrospective effect by same order of 
reinstatement — Validity 

SC 364 A (C N 78) 

^Art. 311 — Order of reversion of civil 

servant from officiating post to substantive 
post — Petition challenging validity of Order 
filed nearly after seven years — Refusal to 
entertain held justifiable — See Constitu- 
tion of India, -Art. 226 

SC 364 B (C N 78) 

Art. 311 — Mala fides — Mere delay, 

though of a long period, between suspen- 
sion and dismissal, is not sufficient to im- 
pute mala fides Delhi 52 B (C N 9) 

-Art, 311 — Disciplinary enquiry into 

misbehaviours of police constable — Copy 
of report of Reserve Inspector not supplied 
— Petitioner having knowledge of contents 
— Held, no prejudice was caused — See 
Constitution of India, Art. 226 

Punj 81 A (C N 13) 

^Art. 311 — Dismissal of police con- 
stable for misbehaviour — 'Writ petition 
against — No interference — When depart- 
ment has not used discretion wantonly or 
arbitrarily — ■ See Constitution of India, 
Art. 226 Punj 81 G (C N 13) 

Art. 311 — Representation by the peti- 
tioner officer against appointment of respon- 
dent, another officer, to the post in prefer- 
ence to petitioner, addressed to Chief Minis- 
ter, Punjab — President’s rule in Punjab 
when office notes were put up before Secre- 
tary of the Department — Representation 
ordered to be filed by Secretary — It can- 
not be said that Secretary had mda fide in- 
tention in withholding representation from 
the Chief Minister — See Constitution of 
India, .Art. 226 Punj 112 C (C N 19) (FB) 
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—Art. 311 — Scope, — Eight of Govern- 
ment in matter of appointment and promo-' 
tion’ of officers, extent of, indicated — See 
Constitution of India, Art. 162. 

Punj 112 E (C N 19) (FB) 

-Art. 311 (1) — Temporary or quasi- 
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Constitution of India (cdntd.) 
-Sch. VII, List II, Entry 18 


Govern- 


permanent appointment , earlier to appoint- 
ment to substantive post ' — Latter appoint- 
ment is' to be taken into consideration for 
purpose of Cl. (1) of Art. 311 
^ , Delhi 52 A (C N 9) 

.^ 7 — Art. 311 (2) — Documents material to 
defence of Government servant — - Denial of 
such documents amounts to denial of rea- 
sonable opportunity Delhi 52 C (C N 9) 

Art. 311 (2) (as amended by the Con- 
stitution (15th Amendment) Act, 1963) — 
Amendment is not retrospective — Demand 
for recalling witnesses and tlieir cross-exami- 
nation made long before amendment — 
Cross-examination cannot be denied by re- 
sorting to amendment 

Delhi 52 D (C N 9) 

-Art. 311 (2) — Expression “Ministerial 


meat of India Act (1935), Sch. VII, List iL 
Entw 21 ^ Expression land tenures’ — It 

would not appropriately ' cover tenancy . oir 
b uildin gs or 6f house accommodatioiy 
(Obiter) SC 228 B (C N 49)' 

-Sch. VII, List II, Entry 52 — S. 126; 


servant” — Meaning — Inspector of Station 
Accounts is not one — Declaration by 
Railway Board — Effect — Subsequent 
cancellation — No violation of Art. 311 (2) 
— See Civil Services -— Railway Establish- 
ment Code, Vol. II, R. 2046 (2) (a) and (b) 
Delhi 71 B (G N 14) 

-Art. 372 — Regulation of price of 


sugarcane — Provision expressly contained 
in Bihar Sugar Factories Control Act (1937) 
and also in Sugarcane (Control) Order 
(1955), R. 3 (3) — Provision of Order pre- 
vails over the Act, the Act being a pre- 
Constitution Act — See Essential Commo- 
dities Act (1955), S. 3 SC 267 B (C N 55) 

-Sch; VII, List 1, Entry 3, Art. 246 — 


Scope and effect — Entry 3 is' not restrict- 
ed to /houses acquired, requisitioned or allot- 
ted for military purposes and includes even 
private letting out of houses in cantonment 
ureas — — Expression 'regulation of house 
accommodation’ includes regulation in all 
its aspects and is; not confined to allotment 
only-r-Effect of Entry 3 is that Parliament 
alone can legislate and not State Legis- 
latures notwithstanding the’ fact that simi- 
lar . power may be found in any entry in 
List II. or List III. AIR 1954 Bom 204 and 
AIR 1954 Bom 254 and AIR 1956 Nag 268 
and AIR 1961 Pat 207, Overruled 

SC 228 A (C N 49) 

— ^ — Sch. 7, List I, Entry 97, — Expenditure 
Tax Act- (1957) is not invalid for want of 
legislative competency — See Constitution 
of India,' Art. 246 

■ Andh Pra 86 B (C N 11) (FB) 

Sch. \TI, List I, Entry 97 — S. 2'A, 
Industrial Disputes Act, is not ultra vires — 
See Industrial, Disputes. Act (1947) (as 
■amended by Act 35 of 1965), S. 2-A 

, ; Delhi '60 C (C N 12) 


of Calicut City Municipal Act is not ultras 
vires of the entry — , See MunicipaUties — 
Calicut City Municipal, Act (Kerala Act 30}' 
of 1961), S. 126, proviso 

. SC 264 (C N 54> 

-Sch. VII, List III, Entry 22 — S. 2-A,. 

Industrial Disputes Act, is not ultra vires — 
See Industrial Disputes Act (1947) (as- 
amended by Act 35 of 1965) S. 2-A 

Delhi 60 C (C N 12>- 

Sch. VII, List III, Entry S3' — Law 

relating to control of sugarcane — Parlia- 
ment is competent to enact law by virtue- 
of Entry S3 of List III — Power conferred-> 
on Government under Sec, 3 of Essential 
Commodities Act and Sugarcane (Control)'’ 
Order (1955), cannot be challenged as in- 
valid SC 267 C (C N 55>- 

Constitution of Jammu and Kashmir 

S. 103 — Territorial jurisdiction of 

High Court to issue writs — Selection of. 
candidates by Government for admission to- 
Medical Colleges outside the State — Suclt- 
colleges admitting candidates selected by 
Government — High Court exercising its. 
powers under S. 103 cannot redress griev- 
ances in admission of candidates as it does, 
not possess any territorial jurisdiction over- 
college situated outside State 

I and K 45 A (C N 12)^ 
Contract Act (9 of 1872) 

— S. 2 (a) — Place of acceptance of the- 

offer — . (Civil P. C. (1908), S. 20 — Con- 
tract — Suit on) Pat 91 D (C N Il>- 
— — S. 2 (d) — . Mitakshara School (Madras- 
School) — Joint family property — AHena- 
tion of, by coparcener — Alienation in con- 
sideration of promise to many — Vahdity- 
of — Promise to marry is valuable con- 
sideration — ;• Alienation, not being gift, is- 
vahd to the extent of his share in the pro- 
perty — See Hindu, Law 

Mad 113 (C N 32) ' 
S, 14 — Coercion in S. , 72 not con- 
terminous with the definition in S. 15 — It 
merely.' means payment under compulsion, 
which the defendant has no right to claim — 
See Contract Act: (1872), S. 72 

Guj 59 (G N 10). 
S. 15 — Coercion in S. 72 not con- 
tenninous with the definition in S. 15 — - It 
merely means payment under compulsion^ 
■which the defendant has no right to claim — 
See Contract Act (1872), S. 72 

■ „ • , . ' Guj. 59 (C N 10) 

^Ss. 72, 15, 14 — : . ‘Coercion’ • in S. 72' 
not conterminous wth:.the, definition in S, IS- 
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Contract Act (contd.) 

— It merely means payment under compul- 
sion which the defendant has no right to 
claim Guj 59 (C N 10) 

S. 73 — Performance of contract — 

Unilateral extension of time not possible — 
Other party should be shown to have ex- 
pressly or impliedly agreed to it 

Pat 91 E (C N 11) 
—7 — Ss, 151 and 152 — Goods accepted for 
carriage — Nature of dutj' of the Railways — 
Proof of care taken by it — Mere fact that rain 
water entered the wagon and caused 

damage, held, would not fix liability on 
Railways — See Railways Act (1890), S. 72 
(old) Madh Pra 55 A (C N 15) 

S. 161 — ■ Goods accepted for carriage 

— ■ Nature of duty of the Railways — ^Proof 
of care taken by it — Mere fact that rain 
water entered tlie wagon and caused 

damage, held, would not fix liability on 
Railways — See Railways Act (1890), S. 72 
.(old) Madh Pra 55 A (C N 15) 

CO-OPERATIVE SOCIETIES 

•—Andhra Pradesh Co-operative Societies 
—Act (7 of 1964) 

Bye-laws of co-operative society framed 

in pursuance of provisions of tire Act — 
They cannot be held to have force of law — 
(Companies Act (1956), Section 36) — (In- 
dustrial Employment (Standing Orders) Act 
(1946), Sec. 2 (g)) SC 245 C (C N 51) 

S. 16 — See Co-operative Societies — 

Andhra Pradesh Co-operative Societies Act 
(1964), S. 61 SC 245 B (C N 51) 

S. 16 (5) — Amendments in bye-laws — 

They are not contemplated in interests of 
workmen or for purpose of resolving indus- 
trial disputes, but in the interest of the 
society or the co-operative movement 

SC 245 E (C N 51) 
S. 61 — Dispute capable of being re- 
solved by Registrar under Section 61 — 
Jurisdiction of Industrial Tribunal under In- 
dustrial Disputes Act, 1947 is barred 

SC 245 A (C N 51) 
Ss. 61, 16 — ‘Dispute touching busi- 
ness of society’ — Dispute relating to altera- 
tions of conditions of service — ■ It cannot 
be held to be dispute touching “business” 
of society — Such dispute is not contem- 
plated to he dealt with under Section 62 
and is, therefore, outside scope of Sec. 61; 
it could only be dealt with by Industrial 
Tribunal under Industrial Disputes Act, 
1947 — Provisions of Section 16 (5) are ir- 
relevant when considering scope of jurisdic- 
tion of Registrar under Section 61 

SC 245 B (C N 51) 


Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valua- 
tions. 
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COURT-FEES AND SUITS VALUATIONS 
— Court-fees Act (7 of 1870) 

S. 7 (9) (U. P.) — Suits Valuation Act 

(1887), Ss. 4, 8 (U. P.) — Mortgage' in 

favour of two persons advaincing equal 
amounts — Mortgagor acquiring interest of 
one mortgagee — Suit for redemption of 
remaining half — Amount advanced by 
mortgagee whose interest was not acquired 
would he principal amount as contemplated 
in S. 7 (9) — (Transfer of Propertj' Act 
(1882), S. 60) All 188 (C N 26) 

— ^Madras Court-fees and Suits Valuation 
Act (14 of 1955) ■ 

Ss. 33 (8) and 35 — Scope — Suit for 

redemption of mortgage and for accounts — 
Allegation in plaint that documents in 
question though e.xecuted as sale-deeds, 
operated only as mortgages — Held, there 
was no need of cancellation of sale-deeds 
and, therefore, payment of court-fees on 
that basis was not necessary. C.R.P. 1764 
of 1961 (Mad.), Overruled 

Mad 107 (C N 29) 

S. 35 — Scope — Suit for redemption 

of mortgage and for accounts — Allegation 
in plaint that documents in question, though 
executed as sale-deeds, operated only as 
mortgages — ■ Held, there was no need of 
caneellation of sale-deeds and, therefore, 
payment of court-fees on that basis was not 
necessary — See Court-fees ' and Suits 
Valuations — Madras Court-Fees and Suits 
Valuation Act (14 of 1955), S. 33 (8) 

Mad 107 (C N 29) 
— Suits Valuation Act (7 of 1887) 

S. 4 (U. P.) — See Court-fees and Suits 

Valuations — Court-fees Act (1870), S. 7 (9) 
(U.P.) All 188 (C N 26) 

S.'8 (U. P.) — See Court-fees and Suits 

Valuations— Court-fees Act (1870), S. 7 (9) 
(U. P.) All 188 (C N 26) 

Ss. 8 and 9 — Suit to enforce regis- 
tration of document under S. 7.7, Registra- 
tion Act — Forum — Suit is not capable 
of valuation and is not governed by S. 8, 
Suits Valuation Act, and there being no 
rules framed under S. 9, plaintiff is entitled 
to put his own valuation for jurisdiction — 
Plaintiff valuing suit at value of property 
comprised in deed which was beyond pecu- 
niary jurisdiction of Bombay City Civil 
Court — Suit is properly filed in High 
Court and S, 15, Civil P. C., is not violated 
— (Registration Act (1908), S. 77) — (Civil 
P. C. (1908), S. 15) 

Bom 109 A (C N 17) 

S. 9 — See Suits Valuation Act (1887), 

S. 8 Bom 109 A (C N 17) 


Criminal Law Amendment (Amending) Act 
(22 of 1966) 

S. 5 (1) (a) ' — Accused charged and 

tried with person not amenable to mifitaiy, 
naval or air force law — Charge-sheet sub-: 
mitted and trial commenced long before 
30-6-1966 — Proceedings can be continued 
by Special Judge even if charges had been 
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Criminal Law Amendment (Amending) Act 

(contd.) . 1 

framed after 30-6-1966 — ,Word charged 
in section means only the submission of a. 
charge-sheet before tliaf date and not the 
framing of a charge by the Court 

Assam 43 A (C in a; 

S. 5 (1) (a) — Applicabihty — Accused 

appearing in Court before 30-6-1966 in 
obedience to summons — Section applies 
to tlie case even though some of the (mo- 
ments referred to in S. 173, Criminal PsC., 
were not given to accused even long after 
30-6-1966 — In view of the fact that tiial 
under S. 251-A (1), Criminal P. C., begins as 
soon as the accused appears or is brought 
before Court faial in the case must be taken 
to have commenced long before 30-6-1966 
when the accused appeared in Court — 
Criminal P. C. (1898), S. 251-A (1) 

Assam 43 B (C N 9) 

Criminal Procedure Code (5 of 1898) 

Sec. 4 (1) (f) — Complaint regarding 

offence under Sec. 7 of Essential Commo- 
dities Act — Offence punishable with Aree 
years’ imprisonment — Is comizable offence 
within meaning of Sec, 4 (1) (f) 

SC 267 D (C N 55) 

S. 4(m) — Prosecution for conspiracy 

to commit offence under S. 5 (2), Preven- 
tion of Corruption Act and also for offence 
under that section — Sanction not obtained 
in respect of conspiracy — Prosecution 
must fail in respect of both offences — See 
Criminal P. C. (1898), S. 196-A (2) 

Assam 43 C (C N 9) 

S, 39 — Expression “specially em- 
powered” — Meaning of — State 
Government can specially empower notorily 
particular individual Additional District 
Magistrate, but also entire class of such 
Magistrates, under the section — See Pub- 
lic Safety — Preventive Detention Act 
(1950), S, 3(2)(b) 

^ Ker 50 (C N 11) 

S. 46 — Applicability — Arrest and 

custody — Distinction — Person under sur- 
veillance making statement — Statement is 
not hit by S. 24, Evidence Act 

Bom 79 B (G N 11) 

— S. 60 — Customs Act (1962), S. 104 (2) 

— ^\A(ithout unreasonable, delay detained by 
Customs audiorities for inteiTOgation and 
produced before the Magistrate within 24 
hours of their arrest — Provisions of sec- 
tion are not \4olated — See Customs Act 
(1962), S. 104 (2) Bom 79 A (C N 11) 

S. 61 — Customs Act (1962), S. 104 

(2) — Without unreasonable delay detain- 
ed by Customs authorities for interrogation 
and produced before the Magistrate within 
24 hours of their arrest — Provisions of 
section are not violated — See Customs Act 
(1962), S. 104(2)- Bom 79 A (C N 11) 
S. 103 — Search under S, ; 132, In- 
come-tax Act, 1981 — Provisions of Crimi- 
nal P. C. apply — See Income-tax Act 
(196lh S. 132 SC 292 A (C N 62) 


Criminal P. C. (contd.) 

rS. 145, , sub-sections (4) and (9) — 

Power of Magistrate under sub-section .(9J 
to summon any witness Not subject to 
first ■ proviso to sub^section (4) — Witness 
can be summoned, to file affidavit. AIR 
1959 All 763, Ovemded; AIR 1961 Punj 
187, Diss." , All ; 154- (C N 1,9), 

S; 162 — , Statements rhade in an in- 
vestigation of a case other than that which 
results in a trial 4h which those .statements 
are sought to be used — '< Section does not 
apply ■ Pat 95 B (C N 12), 

S. 164 — See Evidence Act (1872), 

S, 24 SC 283 A (C N 60) 

S. 165 — Search under S. 132, In- 
come-tax Act, 1961 — ■ Provisions of Cri- 
minal P. C. to apply — See Income-tax 
Act (1961), S. 132 SC 292 A (C N 62) 

Ss. 177 to 199-B, Chap. XV, S. 177— 

Scope — Offence under S. 406, I. P. C. — 
Where neither entrustment nor conver- 
sion has taken place within tire territorial 
jurisdiction of the Court where complaint 
is lodged, the Court has no jurisdiction to 
proceed with complaint 

Cal 110 A (C N 15): 

S, 177 — Objection to jurisdiction — < 

Complaint case — Objection can be taken 
after framing of charge 

Cal 110 B (C N 15) 

S. 190 (1) (a) — Complaint was held to 

be neither by the Corporation nor person 
authorised by “local authority’ — Complaint 
to Magistrate about an offence — Complaint 
to be signed by the Commissioner, — Rub- 
ber stamp impression of signature not 
enough ■ — Complaint not properly autho- 
rised — Magistrate cannot take cognizance 
of — See Prevention of Food Adulteration 
Act (1954), S. 20 (1) Cal 120 A (C N 17) 
Ss. 196-A (2), 4 (n) and 221 — Prose- 
cution for conspiracy to commit offence 
under ' Section 5 (2), Prevention of Cor- 
ruption Act and also for offence 
under that section — Sanction not obtained 
in respect of conspiracy ' — Prosecution must 
fail in respect of both offences — Preven- 
tion of Corruption Act (1947), S. 5 (2) - 

Assam 43 C (C N 9) 
S. 200, — Scope' — Tenant 'surrender- 
ing land — : Landlord entering into posses- 
sion — ■ Such possession can be availed of 
for purposes of S. 426 or 447, I.P.C — See 
Tenancy Laws — Manipur Land Revenue 
and Land Reforms Act (33 of 1960), S. 119 
Manipur 23 C (C N 7) 
— — S, 200 (a) — Complaint was held to be 
neither by the Coiporation nor person 
authorised by ‘local authority’ — Complaint 
to Magistrate about an offence Com- 
0^105 signed by the Commissioner— 

Rubber stamp impression of signature not 
enough — Complaint not properly autho- 
r^ed — Magistrate cannot take cognizance 

Adulteration 

Act (1954), S. 20 (1) Cal 120 A (C N 17) 

Prosecution for conspiracy to 
commit offence under S. 5(2), Prevention 
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Criminal P, C. (contd.) 
of Corruption Act and also for offence under 
that section — Sanction not obtained in res- 
pect of conspiracy — Prosecution must fail 
in respect of both offences — See Criminal 
P. C. (1898), S. 196-A(2) 

Assdm 43 C (C N 9) 
S. 231 — Charge amended at appel- 
late stage — Case remanded to give oppor- 
tunity to adduce evidence — See Criminal 
P. C. (1898), S. 423(l)(d) 

SC 359 A (C N 77) 

S. 239 — Accused charged of offences 

committed in course of same transaction — 
Case instituted against some of the accused 
upon complaint — Case clubbed under 
S. 239 along with case instituted against 
other accused upon police report — Acquit- 
tal of all accused — Appeal against acquit- 
tal of accused against whom cognizance is 
taken on police report, maintainable only at 
the instance of the State and not at the in- 
stance of complainant — Remedy of com- 
plainant is under S. 439 — . See Criminal 
P. C. (1898), S. 417 (3) 

SC 272 A (C N 57) 

S. 242 — Offence under S. 48 (3) (vi) 

— Summons case — Substance of accusa- 
tion against accused explained to him — Ac- 
cused denying charge — Failure to exa- 
mine accused under S. 342 — No prejudice 
shown — S. 537 (a) can be relied upon, 
assuming S. 342 is attracted — See Crimi- 
nal P. C. (1898), S. 537(a) 

Goa 47 A (C N 8) 
S. 257 — Prevention of Food Adulte- 
ration Act (1954), Ss. 13 (5), 13 (3) — Cri- 
minal P. C, 0898), S. 510(2) — Report 
of Public Analyst — Accused has right to 
call Public Analyst to be examined and 
cross-examined — The fact that certificate 
of Director of Central Laboratory super- 
sedes report of Public Analyst and is con- 
clusive and final does not limit this right 
of accused — See Prevention of Food 
Adulteration Act (1954), S. 13 

SC 366 (C N 79) 
S. 261-A (1) — Applicability — Ac- 
cused appearing in Court before 30-6-1966 
in obedience to summons — Section applies 
to the case even tliough some of the docu- 
ments referred to in S. 173, Criminal P.C., 
were not given to accused even long after 
30-6-1966 — In view of the fact that 'trial’ 
under S. 251-A (1), Criminal P, C., begins 
as soon as the accused appears or is 
brought before Court, trial in the case must 
be taken to have commenced long before 
30-6-1966 when the accused appeared in 
Court — See Criminal Law Amendment 


Act (1966), S, 5(1) (a) 

Assam 43 B (C N 9) 


S. 342 — Offence under S. 48 (3) (vi) 

— Summons case — Substance of accusa- 
tion against accused explained to _^him — Ac- 
cused denying charge — Failure to_ exa- 
mine accused under S. 342 — No prej'udice 
shown — S. 537 (a) can be relied upon, 
assuming S. 342 is attracted — See Crimi- 


Criminal P. C. (contd.) 
nal P. C. (1898), S. 537(a) 

Goa 47 A (C N 8) 
S. 342 — Whether applies to sum- 
mons case — • (Quaere) — Conflicting Case 
law referred Goa 47 C (C N 8) 

S. 350 — Judgment wTitten by prede- 
cessor — Succeeding Magistrate caniiot 
sign and deliver j'udgment 

Pat 89 B (C N 10) 

S. 367 — Appreciation of evidence — 

Criminal ta'al — Material on record justify- 
ing finding in favour of accused — Court, 
hmd, could act on it though accused had 
not taken it as a specific ground of defence, 
'Matar dal’ — Analyst testing it only for 
'pulse’ — - Court also treating it as ‘food 
grain’ — Absence of additional tests could 
result in acquittal — Fact that accused had 
not pleaded it in defence, held immaterial 

— See Evidence Act (1872), S. 3 

Cal 120 C (C N 17) 
Ss. 417 (3), 417 (1), 239, 439 — Ac- 
cused chai'ged of offences committed in the 
course of same transaction — Case insti- 
tuted against some of the accused upon 
complaint — Case clubbed under Sec, 239 
along with case instituted against other ac- 
cused upon police report — Acquittal of 
all accused — Appeal against acquittal of 
accused against whom cognizance is taken 
on police report, maintainable only at the 
instance of the State and not at the in- 
stance of complainant — Remedy of com- 
plainant is under Section 439. AIR 1968 
Orissa 26, Reversed. 

SC 272 A (C N 57) 

-S. 417 (3) — Prevention of Food 

Adulteration Act (1954), Section 20 — Com- 
plaint for offence under the Act puiported 
to have been filed by Municipal Board but 
signed by its Food Inspector — Acquittal — 
Municipal Board held competent to file ap- 
peal against acquittal — Municipal Board 
was competent to file complaint or to 
authorise its Food Inspector on its behalf 

SC 318 A (C N 67) 

S, 423 — Appreciation of evidence by 

appellate Court — Evidence of prosecution 
witness — Truth and falsehood not sepa- 
rable — Entire evidence has to be rejected 

— Decision of Guj. H. C., Reversed. 

SC 219 A (C N 47) 

Secs. 423(l)(d), 535, 231 — Charge 

can be altered at appellate stage — Charge 
altered and case remanded for fresh argu- 
ment — Accused given opportunity to ad- 
duce evidence — No new trial — No pre- 
judice — Constitution of India, Art, 136 — • 
Supreme Court will not interfere with judi- 
cial exercise of discretion 

SC 359 A (C N 77) 

— Ss. 435, 439 — Revision petition .should 

be filed in the Court of Sessions Judge in 
first instance, rather tlian directly in High 
Court — Revision petition admitted 
and pending in High Court for 20 months 

— Arguments on merits heard — Petition 
should not be thrown out on this technical 
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Criminal P. C. (contd.) 

objection — (Advantages of the practice 

shown) . Manipur 23 A (C N 7) 

S.- 439 — Accused charged of offences 

committed in the course of same transac- 
tion — Case instituted against some of the 
accused upon complaint — Case clubbed 
under S. 239 along with case instituted 
against other accused upon police report — 
Acquittal of all accused — Appeal against 
acquittal of accused against whom cogni- 
zance is taken on police report, maintain- 
able only at the instance of State and not 
at the instance of complainant — Remedy 
of complainant is under S. 439 — See Cri- 
minal P. C. (1898), S. 417 (3) 

SC 272 A (C N 57) 
S. 439 — • Acquittal of accused — Revi- 
sion at the instance of private complainant 

— Revisional jurisdiction of High Court — 
High Court cannot re-appraise the evidence 
and upset the findings of the Magistrate 

SC 272 B (C N 57) 

S. 439 — Revision petition should be 

filed in the Court of Sessions Judge in first 
instance, rather than directly in High Court 

— Revision petition admitted and pending 
in High Court for 20 months — Arguments 
on merits heard — Petition should not be 
thrown out on this technical objection — 
(Advantages of the practice shown) — See 
Criminal P. C. (1898), S. 435 

Manipur 23 A (C N 7) 

S, 488 — Order for maintenance under 

Section 488 • — Civil suit to set aside order 
made after contest — Suit barred — Order 
challenged on ground of fraud or conceal- 
ment — Suit not barred — (Civil P, C. 
(1908), S. 9 — Barred bv Criminal P. C.) 

All 185 A (C N 25) 

S. 488 — See Civil P. C. (1908), S, 20 

All 185 B (G N 25) 
S. 510 (2) — Prevention of Food Adul- 
teration Act (1954), Ss. 13 (5), 13 (3) — 
Report of Public Analyst — Accused ' has 
right to call Public Analyst to be examined 
and cross-examined — The fact that certi- 
ficate of Director of Central Laboratory 
supersedes report of public Analyst and is 
conclusive and final does not limit this 
right of accused — See Prevention of Food 
Adulteration Act (1954), S. 13 

SC 366 (C N 79) 

S. 535 — Charge can be amended at 

the appellate stage — See Criminal P.- C. 
(1898), S. 423 (1) (d) 

SC 359 A (C N 77) 

Ss. 537 (a), 342 and 242 — Motor 

Vehicles Act (1939), S. 48 (3) (vi) — Offence 


under S. 48 (3) (vi) — Summons case 
Substance of accusation against accused 
explained to hirn — Accused denying charge 

— Failure to e.xamine accused under S. 342 

— No prejudice shown — S. 537. (a) can 
be relied upon, assuming S. 342 is attracted 

Goa 47 A (C N 8) 
Customs Act (52 of 1962) 

S. 104 — Applicability — Arrest ■ and 

custody — Distinction — ; Person under' sur- 


Customs Act (contd.) : 

veillance making statement — Statement is _no6 
hit by S. 24, Evidence Act — See Criminal 
P. C. (1898), S. 46 

Bom 79 B (C N 11) 
— — S, 104 (2) — Without unreasonable 
delay — Persons detained by Customs autho- 
rities for interrogation and produced before 
the Magistrate within 24 hours of their 
arrest — Provisions of section are not violat- 
ed Bom 79 A (G N 11) 


DEBT LAWS 

— Orissa Money Lenders Act (3 of 1939) 

S. 13 — Money decree passed by Cal- 
cutta High Court in Original side — De- 
cree transferred to court in Orissa for 
execution — Judgment-debtor praying for 
instalments — Orissa Court held could 
not grant instalments — See Civil P. C. 
(1908), S. 40 Orissa 36 (C N 15) 


Displaced Persons (Compensation and Re- 
habilitation) Act (44 of 1954) 

S. 8 — Compensation determined — • 

A debt can be attached in execution — • 
(Civil P. C. (1908), O. 21, R. 46). AIR 
1958 Puni 436, Dissented from 

Delhi 58 (C N 11) 

Divorce Act (4 of 1869) 

Ss. 10 and 17 — Wife’s petition for 

dissolution of marriage on ground of 
cruelty — Evidence — Adultery coupled 
with cruelty must be proved — Adultery, 
what is — Nature of proof of adultery 
required — Words and Phrases — 'Audl- 
tery’ — (Hindu Marriage Act (1955), Sec- 
tion 13) Mad 104 (C' N 27) (SB) 

— S. 17 — Wife’s petition for dissolu- 
tion of marriage on ground of cruelty — ■ 
Evidence — ^ Cruelty coupled with , adul- 
tery must be proved - — Adultery, what is 
. — Nature of proof of adultery required 
See Divorce Act (1869), S. 10 

' , , Mad .104 (C N 27) (SB) 

Ss. 18 and 19 (1) — Impotency — ■ 

Evidence — Wife deliberately refusing to 
give reason for not consummating marri- 
age Also refusing to submit to medical 
examination — .Subsequent offer by her 
to consummate marriage found not genu- 
ine — Inference of impotency held could 
be. drawn — (Evidence Act (1872), S. 114) 

Mad 103 (C N 26) (SB) 
— ; — S. 19(1) — Petition ■ under S. 18 of 
Divorce Act by husband on ground ■ of 
xvife’s impotency — Wife deliberately re- 
fusing to 'give reason for not consummat- 
ing marriage — Also , refusing to . submit 
to medical examination — Subsequent 
offer by her to consummate marriage 
found not genuine — Inference of impo- 
tency held could be dra'wn — See Divorce 
Act (1869), S. 18 , 

Mad 103 (C N 26) , (SB) 
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^Easements Act (5 of 1882) 

S. 33, Explanations II and III — Ease- 

■mentary right to light and air — Suit for 
'permanent injunction restraining inter- 
ference with — Right -not infringed unless 
■interference amounts to nuisance — Issue 
-as to the existence of such interference 
'.necessary - Mys 76 (C N 18) 

East Pimjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948) 

:See imder Tenancy Laws 
EDUCATION 

— Patna University Act (25 of 1951) 

S. 9(4) — See Constitution of India, 

J^rt. 226 Pat 79 B (C N 9) 

S. 10(12) — Resolution of the syndi- 

■cate of University — Vice-Chancellor has 
.power to write to Government for con- 
currence, if in his opinion resolution is 
'not in accordance with provision of Act 

Pat 79 A (C N 9) 
S. 50 — 'Head of University Depart- 
ment’ and 'University Professor’ meaning 
•of — Distinction — Petitioner appointed as 
Principal of Medical College and Professor 
-of Clinical Surgery and Head of Univer- 
■sity Department — Expression 'Head of 
'department’ does not mean also 'University 
Professor’ — Head of Department need 
.not be a University Professor — Held on 
facts and circumstances that the resolu- 
tion of syndicate of University re-employ- 
ing petitioner as Professor of Surgery and 
Principal of Medical College until age of 
■62 years on his superannuation from 
Health Ser-vice of Government on attain- 
ing age of 58 years -without concurrence 
of State Government was invalid — Since 
it was not established that he was appoint- 
■ed as a University Professor pro-visions of 
■Section 52 were attracted — Government’s 
approval for his re-employment was neces- 
.sary — Language used in Section 52 of 
1962 Act and Section 50 of 1951 Act are 
■•more or less identical — See Education — 
■Patna University Act (1961) Bihar Act 
■(3 of 1962), S. 52 Pat 79 D (C N 9) 

— Patna University Act, 1961 (Bihar Act 
3 of 1962) 

S. 2 (g) (4) — Head of University 

■Department’ and _ 'University Professor’ 
.meaning of — Distinction — Petitioner 
-appointed as Principal of Medical. College 
and Professor of Clinical Surgery and Head 
■of University Department — Expression 
'Head of Department’ does not mean also 
'University Professor’- — Head of Depart- 
■ment need not be a University Professor 
^ — Held on facts and circumstances that 
the resolution of syndicate of University 
re-employing petitioner as Professor of 
Surgery and Principal of- Medical College 
until age of 62 years on his superannua- 
tion from Health service of. Government 
■on attaining’ age of 58 years -without con- 
•rcurrence of State Government was invalid 
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Education — Patna University Act (contd.) 

— Since it was not established that he was 

appointed as a University Professor, pro-vi- 
sions of Section 52 were attracted — Gov- 
ernment’s approval for his re-efnployment 
was necessary — Language , used in Sec- 
tion 52 of 1962 Act and S. 50 of 1951 Act 
are more or less identical — See Patna 
University Act (1961) (Bihar Act 3 of 
1962), S. 52 , Pat 79 D (C N 9) 

— Ss. 52, 2 (g) and (4) Patna Univer- 
sity Act (25 of 1951), Section 50 — Head 
of 'University Department’ and 'Univer- 
sity Professor’ meaning of — Distinction 

— Petitioner appointed as Principal of 
Medical College and Professor of Clinical 
Sugery and Head of University Depart- 
ment — Expression 'Head of Department’ 
does not mean also 'University Professor’ 

— Head of Department need not be a 

University Professor — Held, on facts, and 
circumstances that the resolution of s-smdi- 
cate of University re-employing petitioner 
as Professor of Surgery and Principal of 
Medical College until age of 62 years on 
his superannuation from Health ser-vice of 
Government on attaining age of ■ 58 years 
■without concurrence of State Govern- 
ment was invalid — Since it was not 
established that he was appointed as a 
University Professor, pro-visions of S. 52 
were attracted — • Government’s approval 
for his re-employment was necessary — 
Language used in Section 52 of 1962‘ Act 
and S. 50 of 1951 are more or less identi- 
cal Pat 79 D (C N 9) 


Electricity Act (9 of 1910) 

Ss. 6, 7 — Purchase of imdertaking 

by Board — Liability to pay retrench- 
ment compensation arising on transfer — 
It attaches to purchase money payable to 
company in substitution for the undertak- 
ing and is not enforceable against the 
Board — Sections 57 and 57-A of Electri- 
city (Supply) Act, 1948 would make no 
difference — Under Cl. V, sub-clause (2), 
Proviso, compensation payable to em- 
ployees of company would be charged 
upon Contingencies Reserve of the Com- 
pany and, balance alone would be handed 
over to Board — (Electricity" (Supply) Act 
(1948), Ss. 57, 57-A, Sixth Schedule, 

Cl. V (2), Proviso) SC 237 D (C N 50) 

S. 7 — Purchase of undertaking by 

Board — Liability to pay retrenchment 
compensation arising on transfer _ — It 
attaches to purchase money and is not 
enforceable against the Board- — Sec- 
tions 57 and 57-A of Electricity (Supply) 
Act, 1948 would make no difference — ■ 
See Electricity Act (1910), S. 6 

SC 237 D (C N 50) 

Electricity (Supply) Act (54 of 1.948) 

— — S. 57 — Purchase, of undertaking by 
Board — ■ Liability to pay ’ retrenchment 
Compensation arising out of transfer — It 
is not enforceable against the Board 
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Electricity (Supply) Act (1948) (cohtd.) 
See Electricity Act (1910), S. 6 

SC 237 D (C N 50) 
■- — S. 57-A — Purchase of undertaking 
by Board — Liability , to pay retrench- 
ment compensation arising out of trans- 
fer — It is not enforceable against the 
Board — See Electricity Act (1910)i S., 6 

SC 237 D (C N 50) 

— — Sch. VI, Cl. V (2) Proviso — Retren- 
chment compensation payable to em- 
ployees of undertaking purchased over by 
Board — It would be charged upon Con- 
tingencies Reserye and balance alone 
would be handed over to Board — See 
Electricity Act (1910), S. 6 

SC 237 D (C N 50) 
Sch. VI, Cl. V (2) Proviso — Con- 
tingencies Reserve out of which retrench- 
ment compensation is payable to em- 
ployees of company handed over to Board 
— Charge for payment of compensation 
amount may attach to that amount 

SC 237 E (C N 50) 


Essential Commodities Act (10 of 1955) 

Ss. 2 (b) and (c), 3 — Scheme of 

Cls. (b) and (c) of Section 2 and S. 3 — 

— Scheme intended to bring under con- 
trol cultivation and sale of food crops — 
Sugar cane does come within ambit of Act 
and cultivation and sale of sugar-cane can 
be regulated under Section 3 — Sugar- 
cane (Control) Order (1955), R. 3 (3) is 
valid. AIR 1956 SC 676, Rel. on 

SC 267 A (C N 55) 

S. 3 — Scheme of Cls. (b) and (c) of 

S. 2 and S. 3 — Scheme intended to bring 
under control cultivation and sale of food 
crops — Sugarcane does come within 
amhit of Act — See Essential Commodities 
Act (1955), S. 2 (b) and (c) 

SC 267 A (C N 55) 
S. 3 — Order under Sugarcane (Con- 
trol) Order (1955), R. 3 (3) — Regulation 
of price of sugarcane — Provision ex- 
pressly contained in Bihar Sugar Facto- 
ries Control Act (1937) and also in Sugar- 
cane (Control) Order (1955), R. 3 (3) ■ — 
Provision of Order prevails over the Act, 
the Act being a pre-Constitutiori Act. 

SC 267 B (C N 55) 

S. 3 — Law relating to control . of 

sugarcane — Parliament is competent to 
enact law by virtue of Entry 33 of List 3 

— Power conferred, on Government under 
S. 3 of Essential Commodities, Act cannot 
be challenged as invalid — See Constitu- 
tion of India Sch. 7, List 3, Entry '33 

SC 267 C (C N 55) 

■ S. 3 — Assam Foodgrains (Licensing 

and Control) Order. 1961, Cl. 3 Violation 
of Requirements — Cri. Rev. No. 4 of 
1967 (Assam) held not good law 

Assam 38 (C N 7) 

S. 3 — See Constitution of India, 

Art. 226 Goa 35 B (C, N 7) 

^ V Constitution of India, 
Art. 19 (1) (g) Goa 35 D (C N 7) 


Essential Commodities Act (contd.) 

S. 3 — Construction of sub-section — 

"Regulation” — ’ Meaning of — Gur (Re- 
gulation of -Use)- Order (1968) — Order is 
valid and not beyond powers of Central 
Government under S.. 3 — (Chdl P. C. 
(1908) Pre. — Interpretation of ' Statutes- 

— Construction of sub-section) — (Words- 
and Phrases — "Regulation”) 

Goa 35 C (C N 7) 

S. 3 — See Constitution of India,. 

Art. 14 Goa 35 E (C N 7)- 

S. 3 (1) — Gur (Regulation of Use) 

Order (1968) — Order is not invalid for 
being silent as to formation of , opinion, 
for purpose specified in S. 3 (1) — It is 
not an indispensable requirement of law 
that formation of such opinion should be 
stated in the Order — Circumstances as- 
to satisfaction can be established in any 
other way e.g., in counter affidavit 

Goa 35 A (C N_7)- 

S. 7 — Complaint regarding offence 

under S. 7 of Essential Cornmodities Act 

— Offence punishable with three years 

imprisonment — Is cognizable offence 
within meaning of S. 4 (1) (f), Critninal. 
P. C. — See Criminal P. C. (1898), Sec- 
tion 4 (1) (f) SC 267 D (C N 55>. 

Estate Duty Act (34 of 1953) 

S. 10 — Three Fixed Deposit receipts in. 

name of P — P intimating bank to renew 
two receipts in .ioint names of P and S'- 
payable to either or survivor and alsO' 
executing a gift in favour of S — Renewals 
of receipts by P on several occasions evem 
after gift, — Third receipt which was also- 
renewed in .ioint names of P and S- 
encashed and the amount invested in 
name of S alone — Death of P within two 
years of encashment — Other two receipts, 
encashed , by S — Whole amount under 
three receipts held liable to Estate Duty 

SC 322 (C N 68)‘ 

S. 10 — Scope — Absolute gift of a 

house — Donor under a separate contract 
retaining possession and enjoyment of the 
gifted houses on Rs. 15,000. as annual rent 

— On donor’s death only the interest re- 

tained by him in the gifted house will 
pass and will be chargeable — S.' 10' 
attracted Mad 117 A (C N 33) 

S. 10 — Scope — Does not cover- 

entire range of the subject-matter of gift. 

— The expression 'to the extent’ — Effect 

Mad 117 B (C N 33)- 

Evidence Act (1 of 1872) 

S. 3 — -Appreciation of evidence by- 

appellate Court — Evidence of prosecution, 
witness — 'Truth - and falsehood not separ- 
able — Entire evidence has to be rejected' 

— See Criminal P. C.'(1898), S. 423’ 

SC 219 A (C N 47). 

/t— S s. 3, '5' and 101 — Appreciation of 
evidence — .Criminal trial Material on. 
record justifying finding in favour of ac- 
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Evidence Act (contd.) 
cused — Court, held, could act on it 
though accused had not taken it as a speci- 
fic ground of defence — (Criminal P. C. 
(1898), Section 367) ■ — (Prevention of Food 
Adulteration Act (1954), S. 16 (1) and (7) 

— 'Matar dal’ — Analyst testing, it only 

for 'pulse’ — Court also treating it as 
foodgrain’ — Absence of additional tests 
could result in acquittal — Fact that ac- 
cused had not pleaded it in defence, held, 
immaterial Cal 120 C (C N 17) 

S. 3 — "Proved” — Assessment pro- 
ceeding under Income-tax Act — Asses- 
see’s failure to establish that certain cre- 
dits in name of others did not constitute 
concealed income — Penalty proceeding 
against assessee for concealment of income 

— Failure of assessee to establish his claim 

in assessment proceeding does not mean 
that department on which onus lies in 
penalty proceeding has established the 
concealment — See Income-tax Act 
(1922), S. 28 Orissa 38 (C N 17) 

S. 5 — Appreciation of evidence — 

Criminal trial — Material on record justi- 
fying finding in favour of accused • — 
Court, held, could act on it though ac- 
cused had not taken it as a specific ground 
of defence, 'Matar dal’ — Analyst testing 
it only for 'pulse’ — Court also treating 
it as 'foodgrain’ — Absence of additional 
tests could result in acquittal — Fact that 
accused had not pleaded it in defence, held 
immaterial — See Evidence Act (1872), 
Section 3 Cal 120 C (C N 17) 

S. 5 — Appreciation of evidence ■ — 

Interested witnesses — Testimony not 
final Punj 85 B (C N 14) 

S. 13 — Complaint under Ss. 426, 44'7 

and 506, I. P. C. — Rent-note executed by 
tenant of complainant in respect of land in 
question and copy of judgment of Nyaya 
Panchayat in rent recovery case filed by 
complainant — Documents are not irrele- 
vant, but are admissible to prove the of- 
fences Manipur 23 B (C N 7) 

Ss. 24 and 26 — Accused kept in re- 
mand for fifteen days — Then after being 
kept in jail custody for three days pro- 
duced before executive Magistrate for re- 
cording confession — After preliminary 
questioning and a warning accused sent 
back to jail — Confession recorded on next 
day, held, was voluntary — Accused had 
spent four days in judicial custody and he 
was not under influence of " investigating 
agency for at least four days — (Criminal 
P. C. (1898), S. 164) SC 283 A (C N 60) 

S. 24 — Applicability — Arrest and 

custody — Distinction — Person under sur- 
veillance making statement ■ — Statement 
is riot hit by Section 24, Evidence Act — 
See Criminal P. C. (1898), S. 46 

Bom 79- B (C N 11) 

S. 26 — Accused kept in remand for 

fifteen days — Then, after keeping in jail 
custody for three days, produced before 
Magistrate for recording confession — 


Evidence Act (contd.) 

After preliminary questioning and s- 
warning accused sent back to jail — Con- 
fession recorded on next day, held, was 
voluntary — Accused had spent four days 
in judicial custody and he was not under 
influence of investigating agency for at 
least four days — See Evidence Act (1872), 
Section 24 SC 283 A (C N 60) 

S. 32 — Dying declaration — Reliabi- 
lity — To pass the test of reliability dying, 
declaration has to be subjected to very 
close scrutiny — Once the Court has come 
to conclusion that it was true, there is no 
question of further corroboration 

Raj 60 A (C N 11)- 

S. 35 — Death entry in chowkidar’s 

hath chitha — Who made entry and whe- 
ther it was made in discharge of official 
duty not proved — Hath chitha not ad- 
missible in evidence — See Penal Code 
(1860), S. 302 SC 326 (C N 69)- 

S. 45 — Dog tracking evidence — Ad- 
missibility SC 283 B (C N 60) 

Ss. iOl to 104 — Business with re- 
gular accounts — Determination of net 
value of assets — Whether written down 
value is true value — Onus is on assessee 
to prove — See Wealth Tax Act (1957), 
S. 7 (2) (a) SC 352 A (C N 75)’ 

S. 101 — Appreciation of evidence — 

Criminal Trial — Material on record justi- 
fying finding in favour of accused — Court, 
held, could act on it though accused had 
not taken it as a specific ground of defence, 
'Matar dal’ — Analyst testing it only for 
'pulse’ — Court also treating it as 'food- 
grain’ — Absence of additional tests could 
result in acquittal — Fact that accused had’ 
not pleaded it in defence, .held immaterial 

— See Evidence Act (1872), S. 3 

Cal 120 C (C N 17)- 

Ss. 101-104 — Goods accepted for 

carriage — Nature of duty of the Rail- 
ways — Proof of care taken by it — Mere 
fact that rain water entered the wagon 
and caused damage, held would not fix. 
liability on railways — See Railways Act 
(1890), S. 72 (old) 

Madh Pra 55 A (C N 15) 

Ss. 101-104 — Penalty proceeding 

under Income-tax Act for concealment of" 
income — Onus lies on the department to- 
prove such concealment — See Income- 
tax Act (1922), S. 28 Orissa 38 (C N 17) 
Ss. 101-104 — Intention — Proof of 

— No presumption — Burden to prove 

intention — Extent of — See Penal Code- 
(1860), S. 300 Raj 60 C (C N 11) 

S. 114 — Goods accepted for carriage 

— Nature of duty of the Railways ■ — 
Proof, of care taken by it — Mere fact that 
rain water entered the wagon and caused 
damage, held would not fix liability on 
railways — See Railways Act (1890), Sec- 
tion 72 (old) 

Madh Pra 55 A (C N 15) 

S. 114 — Petition under Divorce Act 

(1869), S. 18 by husband on ground of 
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^Evidence Act (contd.) . 

.wife’s impotency — Wife deliberately re- 
■fusing to give reason for not consummat- 
ing marriage — ^Also refusing to submit to 
anedical examination — Subsequent offer 
‘by her to consummate marriage found not 
'.genuine — Inference of ._ impotency held 
■could be drawn — See Divorce Act (1869), 
■S. 18 Mad 103 (C N '26) (SB) 

■ S. 114 — Service by post — Presump- 

"tion under Section 27, Mysore General 
■Clauses Act (3 of 1899) — Presumption is 
rebuttable — Contrary that has to be 
-proved for rebuttal has no reference to 
actual service — See Mysore General 
■Clauses Act (3 of 1899), S. 27 

Mys 77 B (C N 19) 
S. 114 — Notice of termination of ten- 
ancy — Notice sent under Certificate of 
•posting — Presumption arises that the 
notice has been duly delivered to addressee 

— (Transfer of Property Act (1882), Sec- 
tion 106) — (Mysore General Clauses Act 
iZ of 1899), Section 27) 

Mys 77 C (C N 19) 

S. 114 — Intention — Proof of — No 

■presumption — Burden to prove intention 

— Extent of — See Penal Code . (1860), 

S. 300 Ra.i 60 C (C N 11) 

S. 115 — See Industrial Disputes Act 

<1947), S. 10-A 

Madh Pra 63 B (C N 16) 

Ss. 145, 155 — Statement of a witness 

■made in previous case — Use of it in sub- 
sequent case to contradict him or impeach 
Iiis character — Before so using it, the 
party should be allowed to draw the wit- 
ness’s attention to his previous statements 
Pat 95 A (C N 12) 

S. 155 — Witness’s attention should.be 

■dra'wn to his previous statement before 
using it — See Evidence Act (1872), Sec- 
tion 145 Pat 95 A.(C N 12) 

"Expenditure Tax Act (29 of 1957) 

S. 2 (g) (i) (as amended by Finance 

Act. 1959) — "Word "dependent” in rela- 
tion to assessee as indi-vidual — Means his 
•or her spouse irrespective of fact of their 
•dependency and persons wholly and rhairily 
■dependent on assessee for their support 
-and maintenance — (Words of Phrases — 
■'Dependent’) ' ' - 

Andh Pra 86 C (C N 11) (FB) 

S. 2 (g) (i) (as amended by ■ Finance 

Act 1959) — Classification of dependant of 
■assessee into his of. her spouse and/or 
minor child and other . persons wholly and 
-mainly dependant upon him- — Classificaf 
lion is reasonable and not arbitrary and 
•does not violate Art, 14 — (Constitution 
of India, Aft. 14) : 

Andh Pra 86 E (C N 11). (FB) 

S. 2 (g) (i) (as arhended by Finance 

A.ct. 1959) — Provision under treating 
■spouse as dependant and taxing expen^r 
dure incurred by her — Is not confiscatory 
Andh Pra 86 G (C N 11) (FB) 
' — ^S. 4 (ii) (as amended by Fihahce Act, 
1959) — Distinction between assessee as 


Expenditure Tax Act (contd.) 

"individual” and as "Hindu- undi-vided 
family” stated ‘ 

Andh, Pra 86 D (C N. 11) (FB) 

S. 4 (ii) (as amended by Finance Act, 

1959) — Different provisions regarding ex- 
penditure incurred by dependant of as- 
sessee as individual' and dependant of 
Hindu undivided family — Does not of- 
fend Art.' 14 — (Constitution of India, 
Art. 14) Andh Pra 86 F (C N.ll) (FB) 
S. 16 — Notice for reopening assess- 
ment — When can be issueJd — Failure of 
assessee to disclose in returns his rela- 
tionship with dependant and expenditure 
incurred by her — Notice issued by Ex- 
penditure "rax Officer is valid 

Andh Pra 86 A (C N 11) (FB) 

Fatal Accidents Act (13 of 1855) 

Ss. 1-A and 2 — Damages under, — 

Assessment of — Principles stated — 
(Tort — Accidents — Damages) 

SC 376 A (C N 81) 
S. 1-A — Ascertainment of damages 

— Second appeal — ■ Appellate Court 
should be slow in disturbing . findings 
reached by lower Courts, if they have 
taken all relevant facts into consideration 

— See Civil P. C. (1908), Ss. 100-101 

SC 376 B,(C N. 81) 

S. 2 — Damages under — Assessment 

of — Principles stated — .See Fatal Ac- 
cidents Act (1855), S. 1-A 

SC, 376 A .(C N 81) 

S. 2 — Ascertainment of damages.— 

Second appeal — Appellate ■ Court should 
be slow in disturbing findings reached by 
lower Courts if,, they have taken all re- 
levants facts , into consideration ■ — : See 
Civil P.. C. (1908), Ss. lOO-lOl 

sc:376 B (C ;N 81) 

General Clauses Act (10 of 1897) 

— S. 13 (2) — , See also Civil Services 
Puniab Police' Rules, (1934), Voli ’ II, 
Chapter XVI, R. 16.2. (1) 

‘ ' ■ ' "'Puni 81 C (C ‘N 13) 

— — S. 21 — See Municipalitie.s — Gu.iarat 
Municipalities Act (34 of 1964), S. 99 

Gu.v53 (C N 9) 
— — S. 27 — See Mysore General Clauses 
Act (1899), S. ' 27- Mys 77 B (C N 19) 

Geneva Convehtioiis Act (6 of i960) 

^ ^Preamble — Act does not give special 

remedy but 'gives. .indirect protection, by 
providing for breaches of conventions. 

SC 329 B (C N 70) 

' ^Sch. IV, Arts. 6 and 47 — "Occupa- 

tion” _ — Meaning,:-^, In the case of -an- 
nexation of Goa, ' 'the occupation was true 
annexation-by subjugation and as such had 
ceased in the' sense contemplated by . Arti- 
cle 47 — Terms; "Annexation”; and "sub- 
■jugation” —..Meaning 

„ ' ' SC 329 A (C N 70) 

— S_ch. , IV, - Art. 4'7. — "Occupation” ■ — 
Meaning — In the. case of : annexation of 
Goa, the occupation^ was true annexation 
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<Geneva Conventions Act (contd.) 
by subjugation and as such had ceased in 
the sense contemplated by Art. 47 — 
Terms Annexation, subjugation • — Mean- 
ing — See Geneva Conventions Act (1960), 
Bch. IV, Art. 6 SC 329 A (C N 70) 

Gift Tax Act (18 of 1958) 

; — — S. 4 — Transfer — Unequal partition 
'between father and son — No transfer in- 
volved Mad 111 B (C N 31) 

S. 5 (1) — Exemption under • — Share 

in foreign firm owning immovable pro- 
■perty — Not "inrunoveable property situat- 
ed outside India” Mad 111 A (C N 31) 

■ S. 18 (1) (as it stood before amend- 

ment) — Ten per cent credit given does not 
constitute gift tax — See 'Wealth Tax Act 
(1957), S. 50-A Orissa 37 (C N 16) 

Government of India Act (1935) (26 Geo. 
V-1 Edw, 8 (3) ) 

Sch. VII, List II, Entry 21 — See Con- 
stitution of India, Sch. VII, List II, 
Entry 18 

Gujarat Municipalities Act (34 of 1964) 
See under Municipalities. 

Gur (Regulation of Use) Order (1968) 

See also (1) Constitution of India, 

Art. 19 (1) (g) Goa 35 D (C N 7) 

(2) Essential Commodities Act (1955), 
S. 3 (1) Goa 35 A (C N 7) 

■Hindu Adoptions and Maintenance Act 
(78 of 1956) 

S. 11 (vi) — Adoption — Effect — 

Ties of adopted child of his family of birth 
are severed and replaced by those of ad- 
aptive family — See Hindu Adoptions and 
Maintenance Act (1956), S. 12 

SC 343 B (C N 73) 

^Ss. 12, 11 (vi) and 14 (4) — Adoption 

— Effect — Ties of adopted child with his 
family of birth are severed and replaced 
by those of adoptive family • — Hindu 
undivided family consisting of two 
brothers — On death of one brother 
his widow begetting illegitimate son 
from surviving brother — Adoption of 
male child by her, thereafter — Adopted 
son becomes coparcener, — He is entitled 
to joint property in preference to illegi- 
timate child. S. A. No. 275 of 1962, D/-7-9- 
1965 (MP), Reversed SC 343 B (C N 73) 

S. 14 (4) — Adoption — ; Effect — . Ties 

of adopted child of his family of birth 
are severed and replaced by those of 
adoptive family — See Hindu Adoptions 
and Maintenance Act (1956), S. 12 

SC 343 B (C N 73) 

S. 18 (2) (d) — Desertion — What 

constitutes — Refusal by wife to live with 
husband who has another wife Imrig — 
She is not deserter — See Hindu Marriage 
Act (1955), S. 9 Mys 59 A (C N 13) 

Hindu Law . . ■ . 

Hindu undivided family ' — ^ Ternpor- 

ary reduction of coparcenary unit to single 
individual — Character of joint family 
property does not change. S. A. No. 275 


Hindu Law (contd.) 

of 1962, D/-7-9-1965 (MP), Reversed 

SC 343 A (C N 73) 
Joint Family — Unequal partition. be- 
tween father and son — No transfer of 
property involved — See Gift Tax Act 
(1958), S. 4 Mad 111 B (C N 31) 

— — Mitakshara School — Inheritance and 
succession — Vannia Tamil Christians of 
Chittur Taluk, Kerala — Law as to in- 
heritance and succession — Community is 
governed by Mitakshara School of Hindu 
Law — Son’s liability to discharge father’s 
debt — Doctrine of pious obligation ■ — 
Nature — Doctrine applies to Vannia 
Tamil Christians SC 223 (C N 48) 

— —Mitakshara School (Madras School) — 
Joint family property — Alienation of by 
coparcener — Alienation in consideration 
of promise to marry — Validity of — 
Promise to marry is valuable considera- 
tion — Alienation, not being gift, is valid 
to the extent of his share in the property 

— (Transfer of Property Act (1882), Sec- 
tion 122) — (Contract Act (1872), S. 2 (d) ) 

Mad 113 (C N 32) 

Undivided family — Inheritance — ^ 

Hindu undivided family consisting of two 
brothers — On death of one brother, 
surviving brother becomes sole coparcener 

— Adoption of male child by widow of 

deceased brother — Adopted son becomes 
coparcener — He is entitled to joint 
family property — Surviving brother can- 
not ■will away the property — See Hindu 
Adoptions and Maintenance Act (1956); 
S. 12 SC 343 B (C N 73) 

Hindu Law of Inheritance (Amendment) 

Act (2 of 1929) 

— — Ex-State area of Gangpur (now form- 
ing part of Orissa State) — Not applicable 
before merger — See Administration of 
Orissa States Order (1948), Pr. 4 

Orissa 43 (C N 19) 
Hindu Marriage Act (25 of 1955) 

Ss. 9 and 10 and 13 (2) — Hindu 

Adoptions and Maintenance Act (1956), 
Section 18 (2) (d) — Desertion — What 
constitutes — Refusal by vdfe to live with 
husband who has another wife living — 
She is not deserter Mys 59 (C N 13) 
S. 10 — Desertion — What consti- 
tutes — Refusal by wife to live with hus- 
band who has another wife living — She 
is not diserter — See Hindu Marriage Act 
(1955), S. 9 Mys 59 A (C N 13) 

S. 13 — ^Wife’s petition for dissolution 

of marriage on ground of cruelty — Evi- 
dence — Cruelty coupled with adultery 
must be proved — Adultery, what is — ■ 
Nature of proof of adultery required — > 
See Divorce Act (1869), S. iO . 

Mad 104 (C N 27) (SB) 
^S. 13 (2) — Desertion ■ — What con- 
stitutes — Refusal by wife to live with 
husband who has another wife living — 
She is not deserter — See Hindu Marriage 
Act (1955), S. 9 Mys 59 A (C N 13) 
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Hindu Women’s Rights to Property Act 
(18 of 1937) 

^Ex-State area of Gangpur (now form- 
ing part of Orissa State) — Not applicable 
before merger — See Administration of 
Orissa States Order (1948), Pr. 4 

Orissa 43 (C N 19) 

HOUSES AND RENTS 
.—Kerala Buildings (Lease and Rent Con- 
trol) Act (16 of 1959) 

S. 11 (4) (i) — ^Petition for eviction of 

tenant on ground of subletting filed after 
coming into force of Act 2 of 1965 — Peti- 
tion. held maintainable in view of proviso 
to Section 34 (1) of Act 2 of 1965 — See 
Houses and Rents — Kerala Buildings 
(Lease and Rent Control Act (2 of 1965), 
S. 34 (1) Proviso SC 337 A (C N 71) 

— ^Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965) 

S. 11 (4) (i) — Petition for eviction 

of tenant on ground of subletting filed 
after coming into force of Act 2 of 1965 

— Petition, held maintainable in view of 
proviso to Section 34 (1) of Act 2 of 1965 

— See Houses and Rents — Kerala Build- 
ings (Lease and Rent Control) Act (2 of 
1965), S. 34 (1) Proviso 

SC 337 A (C N 71) 

S. 20 — Words of Section 20 are much 

wider than those in Section 115, Civil 
P. C. — Revision not limited to a mere 
question of iurisdiction — District Judge 
is empowered to consider whether on evi- 
dence the finding of Subordinate Judge 
was proper — (Civil P. C. (1908), S. 115) 

SC 337 B (C N 71) 

Ss. 34 (1) Proviso and 11 (4) (i) — 

Kerala Buildings (Lease and Rent Con- 
trol) Act (16 of 1959), Section 11 (4) (i) — 
Petition for eviction of tenant on ground 
of sub-letting filed after coming into force 
of Act 2 of 1965 — Petition, held main- 
tainable in view of proviso to Section 34 
(1) of Act of 1965 — Section 4 of Kerala 
Act 7 of 1125 held applicable — Words 
''corresponding provision” in proviso to 
Section 34 (1) meaning of — (Kerala In- 
terpretation and General Clauses Act (7 
of 1125), S. 4) — Reasoning in O. P. No. 
2653 of 1967, D/- 4-10-1967 (Ker.) as re- 
ported in 1968 Ker LT (SN) P. 4. Over- 
ruled SC 337 A (C N 71) 


Howrah Municipal Act (17 of 1965) 

See under Municipalities. , 

Income-tax Act (11 of 1922) 

• S. 2 (6-A) Proviso to Explanation 

(as it stood before amendment by Finance 
Act 3 of 1956) and Section 12 — "Dm- 
dend” — Meaning of — Proportionate 
share of capital gains arising to Com- 
pany on or after 1-4-1948 — Its distribu- 
tion to share-holders — Not liable to tax 
as dividend SC 388 A (C N 84) 


Income-tax Act (1922) (contd.) ' 

— ^ — S. 2 (14- A) (incorporated by Adapta- 
tion of Laws Order, 1950) — State of 
Benaras after merger on 1-12-1949 form- 
ing part of "taxable territories” as defin- 
ed under section — See Income-tax Act 
(1922), S. 14 (2) (c) 

SC 281 (C N 59). 

S. 10 (2) (xv) — Capital expenditure 

or Revenue expenditure — Money paid in. 
consideration or acquisition of a source 
of profit of income is capital expenditure 

— Such amount held, could not be ap- 
portioned between capital and income, 
ILR (1964) Aiidh Pra 616, Reversed 

SC 300 B (C N 63). 
S. 12 — ' Proportionate share of capi- 
tal gains arising to Company on or after 
1-4-1948 — Its distribution to share- 
holders — Not liable to tax as dividend 

— See Income-tax Act (1922), S. 2 (6-A) 
and Proviso to Explanation 

SC 388 A (C N 84> 

Ss. 14 (2) (c). 16 (2) and 2 (14A) (in- 
corporated by Adaptation of Laws Order,. 
1950 vidth effect from 1-4-1950) — Divi- 
dend declared on 25-7-1949 — Assessee 
Bank having its registered office in State 
of Benaras encashing dividend warrants 
on 31-12-’49 — Merger of State of Bena- 
ras with Dominion of India on 1-12-1949 

— Effect — Dividend held was received 
by Bank in taxable territories on 31-12- 
1949 and was not exempt from liability 
to payment of tax even if right thereto 
had accrued to Bank in an Indian State 


SC 281 (C N 59). 

S. 16(2) — Expression "paid”, does- 

not contemplate actual receipt of dividend’ 
by member in general — Dividend may 
be said to be paid when Company dis- 
charges its liability and makes amount of 
dividend unconditionally available to- 
member entitled thereto — See Income- 
tax Act (1922), S. 14(2) (c) 

SC 281 (C N 59)< 

S. 16 (3) (b) — Applies to transfers by 

way of trust — it cannot, be contended 
that a trustee receives income on behalf 
of the beneficiary and not on his own 
account. Hence Section 16 (3) (b) does 
apply to cases of transfers by way of 
trust' Cal 124 A (C N 18) 

;S. 16(3)(b) — Income arising to wife- 

or child indirectly by transfer effected 
by husband — Clause (b) does not apply 
— Income-tax Act (1961). Section 64 


Cal 124 B (C N 18) 

S. 28 — Imposition of penalty for 

concealment of income — No evidence re- 
corded in penalty, proceedings — Order 
based on decision in assessment proceed- 
ings — . Penalty is not validly imposed. 
(1^1) '42 ITR 129 (Pat) and (1963) 48^ 
ITR 324 (All) Dissented from — (Evidence 
Act (1872). Ss. ' 3 and 101-104) 

_ Orissa 38 (C N 17) 

~ — Word "information” in Sec- 

tion 34(l)(b) would cover information as 
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Jncome-tax Act (1922) (contd.) 
to relevant judicial decisions — Once 
valid proceedings are started under Sec- 
tion 34(1) (b) the whole assessment pro- 
ceedings start afresh and the Income Tax 
Officer can levy tax on entire income 
escaped assessment during relevant year 

SC 300 A (C N 63) 

S. 66 — Plea that certain share of 

•dividend taxable as income other than 
dividend — Plea not raised before High 
Court or Tribunal — Not entertained in 
:Supreme Court — See Constitution of 
India, Art. 136 

SC 388 B (C N 84) 

S. 66(1) — Appellate Tribunal not ac- 
cepting certain findings of Income-tax 
Officer and Appellate Authority though 
coming to the sarne conclusions in favour 
of the department — Question referred 
to High Court, framed in light of final 
-conclusions of Tribunal, couched in gene- 
ral terms and not limited to or circum- 
scribed by reasons given by Tribunal 
against the assessee — The findings of 
facts of Tribunal in favour of assessee 
can be reversed by High Court even 
though not challenged by department by 
•following proceedings for reference of a 
question challenging those findings 

SC 394 (C N 86) 

3ncome-tax Act (43 of 1961) 

S. 2 (44) (ii) (as substituted by Sec- 
tion 4 of Finance Act, 1963) — Notifica- 
tion under — State Government autho- 
rising Tahsildar with powers of Tax Re- 
covery Officer — Authorisation cannot 
he made retrospectively — Retrospective 
legislation by delegated authority — 
Principle — Legal fiction created by Sec- 
tion 4 of Finance Act (1963) — Construc- 
tion of SC 385 (C N 83) 

S. 64 — Income arising to wife or 

child indirectly by transfer effected by 
husband clause (b) does not apply — See 
Income-tax Act (1922), S. 16 (3) (b) 

Cal 124 B (C N 18) 

S. 132 (as amended in 1965) — R. 112 

framed under Sec._ 295 (1) — Exercise of 
power under Section 132 — Should be 
bona fide: AIR 1965 All 487, Reversed — 
(Criminal P. C. (1898), Ss. 103, 165) — 
Constitution of India, Art. 31) 

SC 292 A (C N 62) 

S. 132 — See Constitution of India. 

Art. 226 SC 292 B (C N 62) 

S. 295(1) — Rules under — Rule 112 

— Search and seizure under S. 132 of 
the Act — Powers of ' I. T. Officer ■ — See 
Income-tax Act (1961), S. 132 

SC 292 A (C N 62) 

Indian Forest Service (Cadre) Rules (1966) 
See under Civil Services 
Indian Forest Service (Fixation of Cadre 
Strength) Regulations (1966) 

See under Civil Services 


Industrial Disputes Act (14 of 1947) 

S. 2-A (as amended by Act 35 of 

1965) — Relevant provisions in the 

Act referring to "workmen” would have 
to be construed as including "workman” 
so that S. 2-A is harmonised with rest of 
provisions of the Act — Section 2-A can- 
not be said to be repealed by any older 
provision in the Act — It is also not ultra 
vires the Parliament — Parliament had 
power to enact it either under Entry 22 
of Concurrent List or under Entry 97 of 
Union List read with Art. 248 of Consti- 
tution Delhi 60 C (C N 12) 

S. 2(k) — Demand by workmen must 

be raised first on Management and reject- 
ed by them before industrial dispute can 
be said to arise and exist — Making oi 
such demand to Conciliation Officer and 
its communication by him to Management 
who reiect the same is not sufficient to 
constitute industrial dispute — See Indus- 
trial Disputes Act (1947), S. 10 

Delhi 60 B (C N 12) 

■ S. 2 (k) — Word "non-employment” 

— It would include retrenchment as well 
as refusal to reinstate 

Delhi 60 E (C N 12) 

S. 7 — Notification appointing person 

as Presiding Officer of Labour Court 
during leave of its Presiding Officer • — 
Held since notification did not constitute 
new Labour Court appointment could not 
be considered as one under S. 7 — See 
Industrial Disputes Act (1947), S. 8 

Delhi 60 A (C N 12) 

Ss. 8, 7 — Vacancy • — Vacancy has 

to be permanent one — Presiding Officer 
going on leave — Office is not demitted 
during leave — Held notification appoint- 
ing another person as Presiding Officer 
of same Labour Court during leave of its 
Presiding Officer could not be regarded 
as one under S. 8 — Further held that 
since notification did not constitute new 
Labour Court it could not be considered 
as one under S. 7 also 

Delhi 60 A (C N 12) 
Ss. 10, 2 (k) — Reference under S_. 10 

— Demand by workmen must be raised 
first on Management and rejected by 
them before industrial dispute can be 
said to arise and exist — Making of such 
demand to Conciliation Officer and its 
communication by him to Management 
who reject the same is not sufficient to 
constitute industrial dispute 

Delhi 60 B (C N 12) 

S. 10 — Arbitrator under S. 10-A — 

See Constitution of India, Art. 226 

Madh Pra 63 A fC N 16) 

S. 10 — Reference under S. 10 • — 

Parties can withdraw reference, and refer 
dispute to arbitration imder S. 10-A — 
See Industrial Disputes Act (1947), 
S. 10-A 

Madh Pra 63 C (C N 16) 
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Industrial Disputes Act (contd.) ' . ^ 

: S. 10-A — Arbitrator under S. 10-A 

>— See Constitution of India, Art. 226 

Madh Pra 63 A (C N 16) 


Ss. 10-A and 10 — Reference under 

S. 10 to Tribunal — Reference with- 
dravm by consent of parties — With- 
drawal of reference held tantamount to 
its having not made at all — Arbitration 
under S. 10-A thereafter is not illegal — 
Party taking part in proceedings without 
obnecting to jurisdiction of Arbitrator — 
Party is estopped from taking plea that 
the Arbitrator had no jurisdiction to 
make an award — (Evidence Act (1872), 
S. 115) — (Constitution of India, Art. 226) 
Madh Pra 63 B (C N 16) 

Ss. 10-A and 10 — Reference under 

S. 10 — Parties can withdraw reference, 
and refer dispute to arbitration under 
S. 10-A Madh Pra 63 C (C N 16) 


-S. 15 


Jurisdiction of Industrial 
Tribunal — Jurisdiction is not limited to 
merely administering existing laws and 
enforcing existing contracts — Industrial 
Tribunal can even vary contracts of ser- 
vice between employer and employees 
SC 245 D (C N 51) 

S. 25FF — Earned leave not availed 

of by workmen before closure or trans- 
fer of undertaking — Compensation is not 
payable in absence of any provision in 
statute governing right to such compen- 
sation — See U. P. Industrial Disputes 
Act (28 of 1947), S. 6-H(2) 

SC 237 F (C N 50) 
S. 25-J (2) — S, 6-R (2) incorporat- 
ed in U. P. Industrial Disputes Act by 
U. P. Act 1 of 1957 prevails over S. 25-J 
(2), by virtue of President’s assent to U. P. 
Act 1 of 1957 — See U. P. Industrial Dis- 
putes Act (28 of 1947), S. 6-R(2) 

SC 237 A (C N 50) 

S. 33-C (1), (2) — Sub-sections (1) 

and (2), relative scopes 

SC 209 B (C N 44) 

■ S. 33-C (1), (2) — Question whether 

there has been retrenchment cannot be 
decided by Labour Court — Labour Court 
can only compute compensation claimed 
to be payable to workmen when retrench- 
ment is conceded — See U. P. Industrial 
Disputes Act (28 of 1947), S. 6-H(l) 

SC 237 B (C N 50) 
- — S. 33-C (2) — Limitation Act (1963), 
Article 137 and Sections 5, 4 — : Applica- 
tion under Section 33-C, (2) — Article 137 
does not apply — (1968) 70 Bom LR 104 
(FB), held overruled in AIR 1969 SC 1335 
— Order D/- 16-4-1968 of Central Gov- 
ernment Labour Court, , Bombay . in . Appln. 
No. LCB-28 of 1965, Reversed' 

SC 209 A (C N 44) 

S. 33-C (2) — Earned - leave not 

availed of by workmen before closure or 
transfer of undertaking — ^ Compensation 
IS not payable in absence of any provision 
in statute governing right to such corn- 


industrial Disputes Act (contd.) 
pensation — See U. P. Industrial Dis- 
putes Act (28 of 1947), S. 6-H (2) , 

SC 237 F (C N 50> 

— Sch. Ill, Entry 2 — Finding , of 
Tribunal as to .financial position of a Com- 
pany — Jurisdiction of Supreme Court 
to interfere — See Constitution of India, 
Art. 136 SC 390 A (C N 85> 

• Sch. Ill, Entry 2 — Industrial Dis- 

pute between Company and its workineni 
relating to dearness allowance and intro- 
duction of scheme of gratuity ■ — Award 
of Tribunal giving dearness allowance at 
the flat rate of Rs. 3 for every 10 points 
rise in cost of consurner Price Index ^ — 
Rise in Index will not operate to give 
workmen besides additional dearness, 
allowance, a percentage increase in dear- 
ness allowance already paid as part of 
the consolidated wages — Rise is not re- 
lated to the quantum of basic wage or 
consolidated wage ■ 

SC 390 B (C N 85> 
— ^ — Sch. Ill, Entry 5 — Finding of Tri- 
bunal as to financial position of a’ Com- 
pany — Jurisdiction of Suprertie Court 
to interfere — See Constitution of India, 
Art. 136 SC 390 B (C N 85> 

Sch. Ill, Entry 5 — Gratuity Scheme- 

— Quantum of gratuity is related to- 
basic wage — Departure from norma! 
rule when permissible 

. SC 390 C(CN;85> 

IndustTial Employment (Standing Orders^ 
Act (20 of 194'6) 

S. 2 (g) — Standing orders , have no- 

force of law ■ — See Co-operative Societie.s. 

— Andhra Pradesh Co-operative Societieir 
Act (7 of 1964) 

SC 245 C (C N 51)> 

International Law 

- — ^Private — See Civil P. .C. (1908), S. S^ 
Mad 119 ' A (C N 34). 

Interpretation of Statutes 
See Civil P. C. (1908), Preamble 
J. & K. Right of Prior Purchase Act (2^ 
of 1993) 

S. 29 — Pre-emption — Suit for . — . 

Vendee , cannot sell suit.- property after 
period of limitation . to , one having equal' 
or superior , right to that of . plaintiff — 
See -Transfer of Property Act (1882), S. 52: 

J & K 37 (C N 10) (FB>. 

Kerala Buildings (Lease and Rent Con- 
trol) Act (16 of: 1959) 

See under, Houses and Rents 
Kerala Buildings (Lease and Bent Con- 
trol) Act (1 of 1965) 

See under Houses and Rents 

Kerala Interpretation Pand Genera! 

Clauses Act (7 of 1125). w 

S. 4 -r- Petition -for eviction of tenant 

filed after coming into force of ,Act 2 of 
1965 . — Petition, held , maintainable im 
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Kerala Interpretation and General Clauses 
Act (contd;) 

view of proviso to S. 34(1) of Act 2 of 
1965 — S. 4 of Kerala Act 7 of 1125 held 
applicable — See Houses and Rents — 
Kerala Buildings (Lease and Rent Con- 
trol) Act (2 of 1965), S. 34(1) Proviso 

SC 337 A (C N 71) 


Land Acquisition Act (1 of 1894) (as 
amended by Act 38 of 1923) 

S. 5- A — Applicability — Act 38 of 

1923 is remedial statute — Notification 
under S. 1714) — Such notification can 
be issued even if ’ notification under 
S. 17(1) has not already been issued — 
See Land Acquisition Act (1894) (as 
amended by Act 38 of 1923), S. 17(4), (1) 

All 151 (C N 18) (FB) 
— ^ — S. 6 (as amended by Act 38 of 1923) 

— Applicability — Act 38 of 1923 is re- 
medial statute — Notification under 
S. 17(4) — Such notification can be issued 
even if notification under S. 17(1) has not 
already been issued — See Land Acquisi- 
tion Act (1894) (as amended by Act 38 of 
1923), S. 17 (4), (1) 

All 151 (C N 18) (FB) 
S. 9(1) (as amended by Act 38 of 1923) 

— Applicability — Act 38 of 1923 is re- 
medial statute — Notification under Sec- 
tion 17(4) — Such notification can be 
issued even if notification under S. 17(1) 
has not already been issued — See Land 
Acquisition Act (18941 (as amended by 
Act 38 of 1923), S. 17(4), (1) 

All 151 (C N 18) (FB) 


Ss. 17(4), (1). 9(1), 5-A, 4 and 6 — 

Applicability — Act 38 of 1923 is reme- 
dial statute — Notification under S. 17(4) 
— Such notification can be issued even 
if notification under S. 17 (1) has not 
already been issued. AIR 1964 All 353, 
Overruled — (Land Acquisition (Amend- 
ment) Act (38 of 1923), Ss. 3 and 4) 

All 151 (C N 18) (FB) 


Land Acquisition (Amendment) Act (38 
of 1923) 

S. 3 — Applicability — Act 38 of 

1923 is remedial statute — Notification 
under S. 17(4) — Such notification can 
be issued even if notification under Sec- 
tion 17(1) has not already been issued — 
See Land Acquisition Act (1894) (as 
amended by Act 38 of 1923), S. 17(4), (1) 
All 151 (C N 18) (FB) 

S. 4 — Applicability — Act_ 38 of 

1923 is remedial statute — Notification 
under S. .17(4) — Such notification can 
be issued even if notification under Sec- 
tion 17(1) has not .already been issued — 
See Land Acquisition Act (1894) (as 
amended by Act 38 of 1923), S. 17(4), (l) 
All 151 (C N 18) (FB) 


Limitation Act (9 of 1908) 

S. 19 and Article 30 — Suit against 

Railway for compensation for losing or 
iniuring goods — Starting point of limita- 
tion' — Statement by Railway authorities 


Limitation Act (1908) (contd.) 
that plaintiff’s claim was under investi- 
gation and calling upon him to abstain- 
from rushing to court — Not acknow- 
ledgment of liability 

Mys 108 (C N 30):- 
S. 91 — Limitation , Act (1963), S. 59> 

— Voidable sale, setting aside — Person^ 
other than a reversioner at whose in- 
stance sale is voidable must sue to set. 
aside the sale 

Bom 73 A (C N 10)- 
Art. 10 — Starting point of limita- 
tion under — A’s suit based on right off 
prior purchase against vendee B andJ 
vendor C — Sale deed written on 23-11- 
1962 but registered on 7-1-1963 — B got 
physical and constructive possession o? 
land in April 1963 — A’s suit dated 1-2- 
1964 held to be within time 

J and K 43 (C N 11)-. 

^Art. 30 — Suit against Railway for 

compensation for losing or iniuring goods- 

— Starting point of limitation — State- 

ment by Railway authorities that plain- 
tiff’s claim was under investigation andi 
calhng upon him to abstain from rushing, 
to Court — Not acknowledgment off 
liability — See Limitation Act (1908),. 
S. 19 Mad 108 (C N 30>. 

Limitation Act (36 of 1963) 

S. 3 — Election petition under S. 13. 

— Mysore Village Panchayat and Local. 
Boards Act — Time-barred under S. 13,. 
must be dismissed under S. 3, Limitation. 
Act even if plea of limitation is not raised, 
in defence — See Pancha.yats — Mysore- 
Village Panchayats and Local Boards- 
Act (10 of 1959), S. 13 Mys 73 (C N 17) 
S. 4. — Application under S. 33-C 

of Industrial Disputes Act (1947) — See- 
Industrial Disputes Act (1947), S. 33-C(2). 

SC 209 A (C N 44). 

S. 5 — Application under S. 33-C (2). 

of Industrial Disputes Act (1947) — See 
Industrial Disputes Act (1947), S. 33-C (2)' 
SC 209 A (C N 44)> 

S. 5 — Government as an applicant 

under S. 5 — Special consideration, if 
can be claimed 

Manipur 32 (C N 9). 

S. 12(2) — Declaration of result of 

election under Mysore Village Pancha- 
yats and Local Boards Act is not order 
or judgment for purpose of S. 12(2) Limi- 
tation. Act — Time taken in obtaining; 
copy of order will not be deducted in. 
computing limitation in filing election 
petition under S. 13 of the Act — See 
Panchayats — Mysore Village Panchayats 
and Local Boards Act (10 of 1959), S. 13- 

Mys 73 (C N 17). 
S. 59 — Voidable sale — Setting aside- 

— Person other than a reversioner at. 
whose instance sale is voidable must sue 
to set aside the sale — See Limitation Act. 
(1908),. S. .91 , . .. Bom 73 A (C N 10)- 

^Art. 129 — Scope — Limitation — 

Delivery under, warrant issued under- 
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Limitation Act (1963) (contd.) 

-O. 21, K.' 35 resisted — Fresh warrant 
■obtained — Same resister objecting to 
•delivery again — Application under O. 21, 
K. 97 made — More than 30 days after 
first resistance, but within thirty days 
.^after the second resistance — Application 
.not barred under Art. 129 Limitation Act 
1963 — See Civil P. C. (1908), O. 21, R. 97 

Guj. 49 (C N 8) 

Art. 131 — Re-vision against order of 

Magistrate — Party filing rewsion appli- 
cation before Sessions Judge in spite of 
established rule of filing revision direct 
to High Court — Party alleging that they 
followed that procedure under wrong 
legal advice — Condonation of delay 
— Held, that since substantial question of 
law was involved in the case the delay 
would be condoned 

Pat 89 A (C N 10) 
Art. 137 — Application under Sec- 
tion 33-C(2) of Industrial Disputes Act 
■(1947) — See Industrial Disputes Act 
'(1947), S. 33-C(2) 

SC 209 A (C N 44) 

^Art. 137 — Whether applications to 

'Court under other provisions apart from 
■Civil P. C. are included within Art. 137 
or not (Quaere) 

SC 209 C (C N 44) 

Madhya Bharat Land Revenue and 
Tenancy Act (66 of 1950) 

See under Tenancy Laws. 

Madras Court-fees and Suits Valuation 
Act (14 of 1955) 

See under Court-fees and Suits Valua- 
tions. 

^Madras General Clauses Act (1 of 1891) 
S. 15 — Expression "specially em- 
powered” under — Meaning of — State 
‘Government can specially empower not 
only particular individual Additional 
District Magistrate but also entire class 
•of such Magistrates, under the section 
— See Public Safety — Preventive De- 
tention Act (1950), Section 3 (2) (b). 

Ker 50 (G N 11) 

Madras General Sales Tax Act (9 of 1939) 
See under Sales Tax. 

Mahomedan Law 

Gift — Validity — Statement in 

■gift deed by donor that possession .has 
been delivered to donee is not conclu- 
:sive but only gives rise to a rebuttable 
■presumption. All 170 A (C N 22) 

Gift — Validity — Relinquishment 

by donor of all ownership and domain 
■over property is essential. ' 

All 170 B (C N 22) 
— — Gift — Essentials — ^ Delivery of 
possession essential ■^ Registration of 
:gift deed not enough. ■ • 

All 170 C (C N 22) 
Manipur Land Revenue and Land Re- 
forms Act (33 of 1960) ■ 

See under Tenancy Laws. ■ 
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Motor Vehicles Act, (4 of , 1939) , , 

— ; — S. 2 (18) — "Motor Vehicles” . — ■ 
Exemption when attracted — Incapabili- 
ty of being used outside factory or ' en-r 
closed premises is the criterion — See 
Motor Vehicles Act (1939), S. 22 

Mys 49 B (C N 11) 
— ^S. ' 22 -■ — "Any other place” — Ex- 
pression covers even a private place 

.. Mys 49 A (C N 11) 

Ss. 22, 2 (18) — "Motor Vehicles” -— 

Exemption when attracted — . Incapabili- 
ty of being used outside, factory or en- 
closed premises is the criterion. 

, 'Mys 49 B (C N li) 

S. ■ 47 — Grant, of temporary permit 

— Notice to existing operators on, ,the 
route necessary — Opportunity to make 
representations should be given , even 
when permit is granted a second ■ time — 
See Motor Vehicles Act (1939), S. 62 

Cal 104 A (C N 14) 

S. 48 (3) — Order varying condition 

as regards route and that as regards 
timings — Appeal by operator, not, filing 
objections as required by Section 57 (3) 
— Competency — See Motor Vehicles 
Act (1939), Section 64 (b) and (f). 

Mys 60 A. (C N 14) 

S. 48 (3) (vi) — Offence under Sec- 
tion 48 (3) (vi) — Summons Case — 
Substance of accusation against accused 
explained to him — Accused denying 
charge — Failure to examine accused 
under Section 342 No prejudice shown 
— Section 537 (a) can be relied upon, 
assuming Section 342 is attracted — See 
Criminal P, C. (1898), Section 537 (a) 

Goa 47 A (C N 8) 

Ss. 48 (3) , (vi) and . 112 — Offence 

under Section 48 (3) . (vi) — . Accused not 
a previous con-vdet — Maximum punish- 
ment of fine being Rs. ■ 100/- sentence im- 
posing a fine of Rs. 150/- cannot be sus- 
tained . — Sentence of fine altered from 
Rs. 150/- to 100/- Goa 47 B (C N 8) 

S. 57 (3) and (8) — Order varying 

condition as regards route and , that as 
regards timings — Appeal by operator 
not filing objections as required by Sec- 
tion 57 (2) — Competency — See Motor 
Vehicles Act (1939), Section 64 (b) and (f) 
Mys 60 A (C N. 14) 

Ss. 57 (8), 64 (f) — Application for 

varying conditions of permit — Fiction 
of law created by Section 57 (8) extends 
merely , to procedure prescribed by Sec- 
tion 48 and not to right of appeal under 
Section 64 (f) . All 182 B (C N 24) 

. Ss. 62 and 47 — Grant of temporary 

permit — Notice to , existing operators on 
the route necessary ^ — Opportunity to 
make representations should be given 
even when permit is granted a ' second 
time — (Constitution of India, Art. 226 
— Natural justice) - 

Cal. 104 A (C N 14) 
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Motor Vehicles Act (contd.) 

— S. 62 — Purpose or ground for issue 
of temporary permit — Must be set out 
<&i order authorising issue of permit — 
Exercise of jurisdiction under Sec. 62 — 
'Conditions precedent must be satisfied — 
'{Civil P. C. (1908), Section 9) 

Cal 104 B (C N 14) 
' — r-S. 62 — Renewal of temporary per- 
mit — Conditions precedent to exercise 
-of power must be satisfied 

Cal 104 C (CN 14) 

S. 62 — Power to issue temporary 

.permits — R. T. A. cannot delegate the 
:power , Cal 104 D (C N 14) 

S. 62 — Rules framed under Motor 

Vehicles Act are part of statute itself 
and hence an application for temporary 
;permit made in accordance with the 
Rules cannot be assailed in petition under 
Article 226, Constitution of India — But 
Shat bar does not apply where the dues- 
lion whether the application was in 
accordance with law is not in issue in 
the petition and the validity of the per- 
mit is assailed on other grounds — See 
'Constitution of India, Article 226 

Cal 104 E (C N 14) 

■ S. 62 — Use of the word 're-issue’ 

:in a case where a temporary permit was 
.granted for a second or a third time to 
the same applicant, would not make, the 
order itself void as that would be a 
mere irregularity Cal 104 F (C N 14) 

-S. 62 — Temporary_ permit — Order 


granting it found invalid by Court in 
■writ proceedings — Permit-holder also 
restrained from placing the bus on road 
■hy the Court by an interim order of in- 
Sunction — Court will not refrain from 
interfering on the ground that the permit 
be expiring shortly and allow the 
ipermit-holder to make any use of the 
■permit or to take any advantage or bene- 
fit thereunder — See Constitution of 
India, Article 226 

■ Cal 104 G (C N 14) 

• Ss. 64 (b) and (f), 57 (3) . and 

(8) and 48 (3) — • Order varying condition 
as regards route and that as regards 
timings — Appeal by operator not filing 
objections as required by Section 57 (3) 
— Competency — AIR 1961 Ker 53 and 
AIR 1959 Raj 41, Dissented from 

Mys 60 A (C N 14) 

■ S. ,64 (f) — Variation of conditions 

of permit' — Only permit-holder can 
appeal and not third party — ■ AIR 1957 
Raj 312 (FB), Dissent. 

All 182 A (C N 24) 

• S. 64 (f) — Application for varying 

•conditions of permit — Fiction of, law 
created by Section 57 (8) extends merely 
to procedure prescribed by Section 48 
and not to right of appeal under Sec- 
tion 641f)— See Motor Vehicles Act (1939), 
Section 57 (8) 

All 182 C (C N 24) 
(March) 1970 Indexes/3 


Motor Vehicles Act. (contd.) 

Ss. 110, 110-F — Claim for damages, 

by parents of deceased clrild — Claims- 
Tribunal has exclusive jurisdiction to 
decide such claim Mys 67 A (C N 15) 
Ss. 110-A, 110-F — Term "Legal re- 
presentative” in Section 110-A — Includes 
persons referred to as "representative. 
of deceased’’ in Section 1 of Fatal Acci- 
dents Act — Claim for damages by 
parents of deceased child — Civil Court’s 
jurisdiction is barred 

Mys 67 B (C N 15) 
S. 110-A — Right to claim compensa- 
tion under Section 110-A taken away — 
Rule is invalid as being beyond rule mak- 
ing power of State — See Motor Vehi- 
cles Act (1939), Section 111-A 

Mys 67 C (C N 15) 

S. 110-F — Claim for damages by 

parents of deceased child — Claims Tri- 
bunal has exclusive jurisdiction to 
decide such claim — See Motor Vehicles 
Act (1939), Section 110 

Mys 67 A (C N 15) 
— S. 110-F - — Term "Legal representa- 
tive” in Section 110-A — Includes per- 
sons referred to as "representative of 
deceased” in Section 1 of Fatal Accidents 
Act — Claim for damages by parents of 
deceased child — Civil Court's jurisdic- 
tion is barred — See Motor Vehicles AcC 
(1939), Section 110-A 

Mys 67 B (C N 15) 

Ss. 111-A and 110-A — Mysore Motor 

Vehicles Rules (1963), Rule 342 (2) — ' 

Right to claim compensation under Sec- 
tion 110-A taken away — Rule is invalid 
as being beyond rule-making power of 
State Mys 67 C (C N 15) 

S. 112 — Offence under Section 48 

(3) (vi) — Accused not a previous con- 
vict — Maximum punishment of fine 
being Rs. 100/- sentence imposing a fine 
of Rs. 150/- cannot be sustained — 
Sentence of fine altered from Rs. 150/- 
to 100/- See Motor Vehicles Act (1939), 
Section 48 (3) (vi) 

Goa 47 B (C N 8) 

MUNICIPALITIES 

— Assam Municipal Act (15 of 1957) 

S. 2 — ^ See Assam General Clauses 

Act (2 of 1915), Section 26 

Assam 40 A (C N 8) 

S. 4 (1) — See Municipalities — • 

Assam Municipal Act (15 of 1957), S. 334 
Assam 40 C (C N 8) 
S. 4 (1) (a) and (b) — See Munici- 
palities — Assam Municipal Act (15 of 
1957), Section 336 (1) (d) 

Assam 40 B (C N 8) 

S. 4 (1) (b) and (c) — See Assam 

General Clauses Act (2 of 1915), S. 26 

Assam 40 A (C N 8) 

Ss. 334 and 4 (1) — Developed area 

— Inclusion of, in town committee juris- 
diction — Notification is invalid 

Assam 40 C (C N 8) 
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Municipalities — Assam Municipalities Act 
(contd.) 

Ss. 336 (1) (d), 4 (1) (a) and (b) — 

Provisions of Section 4 (1) (b) can be 
validly applied under Section 336 (1) (d) 
to a town committee — No necessity to 
take action under Section 4 (1) (a) before 
applying Section 4 (1) (b) 

Assam 40 B (C N 8) 

! — Bengal Municipal Act (15 of 1932) 

f S. 6 — Howrah Municipal Act (17 

of 1965) — Withdrawing certain Munici- 
pality from operation of Bengal Muni- 
cipal Act — In absence of clear statu- 
tory provision in Howrah Municipal Act 
dispensing compliance with requirements 
of Bengal Municipal Act, it could not be 
contended that State Government is at 
liberty to dispense with compliance with 
provisions of Section 6 of Bengal Act 

Cal 127 D (C N 19) 

S. 6 (1) — 'By such other means’ — 

They are in addition to publication of 
notification prescribed under section 

Cal 127 C (C N 19) 

Ss. 6 (1) (b), 7 — Howrah Munici- 
pal Act (17 of 1965), Section 8 — Provi- 
sions of Sections 6 and 7 are mandatory 
— They cannot be ignored simply be- 
cause by Howrah Municipal Act, 1965, 
Legislature has chosen to incorporate two 
different areas into one Municipal Cor- 
poration — There being no repugnancy 
between provisions of two statutes 
doctrine of implied repeal cannot be in- 
voked — (Civil P. C. (1908), Pre. — 
Interpretation of Statutes — Implied re- 
peal) Cal 127 A (C N 19) 

S. 6 (1) (b) — Word 'may’ — It is 

mandatory in nature 

Cal 127 B (C N 19) 

S. 7 — Provisions of Sections 6 and 

7 of Bengal Municipal Act, 1932, cannot 
be ignored simply because Howrah 
Municipal Act has chosen to incorporate 
two different areas into one Municipal 
Corporation — Provisions of two Acts 
are not repugnant to each other — 
Doctrine of implied repeal cannot be in- 
voked — See Municipalities — Bengal 
Municipal Act (15 of 1932), Section 6 (1) 
(b) Cal 127 A (C N 19) 

— Calcutta Municipal Act (33 of 1951) 

S. 30 — Complaint was held to be 

neither by the Corporation nor person 
authorised by 'local authority’ — Com- 
plaint to Magistrate about an offence — 
Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature not enough — Complaint not 
properly authorised — Magistrate can- 
not take cognizance of — See Preven- 
tion of Food Adulteration Act (1954), Sec- 
tion 20 (1) Cal 120 A (C N 17) 

— ^S. 585 — Complaint was held to be 
neither by the Corporation nor person 
authorised by 'local authority’ — Com- 
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Municipalities' — Calcutta Municipal Act 
(contd.) 

plaint to Magistrate about an offence — 
Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature not enough — Complaint not. 
properly authorised — Magistrate cannot, 
take cognizance of — See Prevention of 
Food Adulteration Act (1954), S. 20 (1) 

Cal 120 A (C N 17) 
—'Calicut City Municipal Act (Kerala. 
Act 30 of 1961) 

S. 126 — Section is not ultra vires. 

Entry 52, List II of Sch. 7 of Consti- 
tution — Proviso to Section 126' — 
Interpretation of ■ — Constitution of India, 
Sch. VII, List II, Entry 52, Articles 246- 
and 245 — Civil P. C. (1908), Preamble 

SC 264 A (C N 54) 

S. 126, Proviso — Interpretation — . 

Does not exempt from taxation timber 
brought into city in course of transit even 
when it is not directly removed out of 
city — ILR (1965) 2 Ker 639, Reversed 

SC 264 B (C N 54> 

— Gujarat Municipalities Act (34 of 1964)’ 
Ss. 99, 101, 102, 103 and 275 — Scope 

— Octroi rules and bye-laws, after due- 

publication, and consideration of objec- 
tions, accorded sanction by Government 
— • Rates on some items increased by 
Government while granting sanction — - 
Date of imposition of levy published — 
Government after such publication but 
prior to proposed date of imposition issu- 
ing corrigendum modifying these rules 
and bye-laws — Corrigendum however- 
not published by municipality — Part of 
corrigendum relating to rules is not ultra 
■vires the powers of Government — That 
part, to be made effective, needs publica- 
tion — Other part concerning bye-laws is- 
invalid — Corrigendum, is not order under 
Section 99 — Non-publication, of corrigen- 
dum by municipality does not . render- 
whole sanction, rules and, bye-laws in- 
valid — That part of sanction increasing 
octroi rates on some of items alone is- 
invalid — (General Clauses Act (1897), 
Section 21) -.Guj 53 (C N 9) 

Ss. 101 to 103 — See Municipalities- 

— Guirat Municipalities Act (34 of 1964), 

Section 99 Guj 53 (C N 9) 

S. 275 — See Municipalities — 

Gujrat Municipalities Act (34 of 1964), 
Section 99 Guj 53 (C N 9) 

— ^Howrah Municipal Act (17 of 1965) 

^Withdrawing certain municipality 

from operation of Bengal Municipal Act- 

— In absence of clear statutory provi- 
sion in Howrah Municipal Act dispensing ■ 
compliance with requirements of Bengal 
Municipal Act, it could not be contended' 
that State Government is at liberty to . 
dispense with compliance -with provisions • 
of Section 6 of Bengal Act — See Munici- 
palities — Bengal Municipal Act (15 of 
1932), Section 6 Cal 127 D (C N 19) 
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Municipalities — Howrah Municipal Act 
(contd.) 

S. 8 — Provisions of Sections 6 and 

7 of Bengal Municipal Act, 1932, cannot 
be ignored simply because Howrah 
Municipal Act has chosen to incorporate 
two different areas into one Municipal 
Corporation — Provisions of two Acts 
are not repugnant to each other — 
Doctrine of implied repeal cannot be in- 
voked — See Municipalities — Bengal 
Municipal Act (15 of 1932), S. 6 (1) (b) 
Cal 127 A (C N 19) 

— Mysore Municipalities Act (22 of 1964) 
-Ss. 306 (1) and 306 (2) — Scope — 


Dy. Commissioner’s order under Sec. 306 

(1) suspending execution of impugned 
resolution — Order must be given effect 
to immediately — Possibility of its being 
set aside by Government under Sec. 306 

(2) cannot render order of Dy. Commis- 
sioner ineffective or inchoate 

Mys 70 (C N 16) 

— Puniah Municipal Act (3 of 1911) 

S. 16 — Certificate of fitness — Sub- 
stantial questions of law — Finding that 
unruly conduct of applicants in meeting 
of Municipal Committee amounted to 
flagrant abuse of their position as Munici- 
pal Commissioners — Decision is on a 
matter of fact and no question of law is 
involved — See Constitution of India, 
Article 133 (1) (c) 

Puni no A (C N 18) (FB) 

• S. 16 — Applications under — _ Re- 

moval of applicants from membership of 
Municipality — Question whether State 
Government has given reason for its 
order — High Court looking into execu- 
tive file of the case to find what exactly 
was the order and as a fact finding it 
to be correct that it was supported by 
reasons — It is a conclusion of fact 
No question of law is involved — Appli- 
cations dismissed — See Constitution of 
India, Article 133 (1) (c) 

Punj no B (C N 18) (FB) 

— U. P. Municipalities Act (2 of 1916) 

S. 28 — See Municipalities — U. P- 

Town Areas Act (1914), Section 39 

All 146 B (C N 17) (FB) 

— U. P. Town Areas Act (2 of 1914) 

Ss. 8-A (2), 39 — Rules framed 

under Section 39 by State Government, 
Rules 48, 49 (iv) — Scope — Canvassing 

What is — Phrase "induces or 

attempts to induce’’ in Rule 49 (iv) refers 
to unfair and illegal canvassing -- C 
Misc. W. No. 1137 of 1966, dated 5-9-1966 
(All) Overruled — (Words and Phrases 
— "Canvassing” and "induces or attests 
to induce”) All 146 A (C N 17) (FB) 

S. 39 — Rules framed under Sec. 39 

by State Government, Rr. 48, 49 (iv) 
Scope — Canvassing — What is — 
Phrase "induces or attempts to induce m 


Municipalities — U. P. Town Areas Act 
(contd.) 

Rule 49 (iv) refers tf5 unfair and illegal 
canvassing — See U. P. Town Areas Act 
(2 of 1914), Section 8-A (2) 

All 146 A (C N 17) (FB) 

S. 39 — Rules under Rule 49 (iv) — 

Word "induces” refers to canvassing ■ — 
(Municipalities — U. P. Municipalities 
Act (2 of 1916), S. 28) ■ — (Representation 
of the People Act (1951), S. 123) — (Civil 
P. C. (1908), Pre. — Interpretation of 
Statutes — Meaning of words — Different 
words used in two different statutes — 
No bar to their conveying similar mean- 
ing if context so warrants) 

All 146 B (C N 17) (FB) 

S. 39 — Rules under R. 49 (iv) — 

Scope — Word "sect” has both wider and 
narrower meaning — ILR 1960 (2) All 
822, Partly Overruled — (Words and 
Phrases ■ — 'Sect’) 

All 146 C (C N 17) (FB) 
U. P. Town Areas Election Rules (1948) 

R. 48 — Rules framed under S. 39 

by State Govt. — See U. P. Town Areas 
Act (2 of 1914), S. 8-A (2) 

All 146 A (C N 17) (FB) 

R. 49 (iv) — Rules framed under 

S. 39 by State Government — See U. P. 
Town Areas Act (2 of 1914). S. 8-A(2) 
All 146 A (C N 17) (FB) 

R. 49 (iv) — See Municipalities — 

U. P. Town Areas Act (1914), S. 39 

All 146 B (C N 17) (FB) 

R. 49 (iv) — See Municipalities — 

U. P. Towm Areas Act (1914), S. 39 

All 146 C (C N 17) (FB) 


Mysore Civil Courts Act (21 of 1964) 

S. 19 (2) — Order by Civil Judge on 

an application under Sections 9 and 10 of 
Hindu Marriage Act — Appeal against, 
can be preferred only to High Court and 
not to the District Judge — District Judge 
in appeal not disturbing order of Civil 
Judge — Entertaining of appeal though 
without iurisdiction is of no consequence 
Mys 59 B (C N 13) 

Mysore General Clauses Act (3 of 1899) 
S. 27 — Service by post Presump- 
tion under section, when arises — Pre- 
sumption rebuttable — Contrary that has 
to be proved for rebuttal of presumption 
has no reference to actual service 

Mys 77 B (C N 19) 

S. 27 — Notice of termination of 

tenancy sent under certificate of posting, 
is deemed to have been duly delivered to 
addressee — See Evidence Act (1872), 
S. 114 Mys 77 C (C N 19) 

Mysore Motor Vehicles Rules (19G3) 

R. 342(2) — Right to claim compen- 
sation under S. 110-A taken away — 
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Mysore Motor Vehicles Rules (cqntd.) 
Rule is invalid as being beyond rule-mak- 
ing power of State — See Motor Vehicles 


Act (1939), S. 111-A 

, Mys 67 C (C N 15) 

Mysore Municipalities Act (22 of 1964) 
See under Municipalities. 


Mysore Sales Tax Act (25 of 1957) 

See under Sales Tax. 

Mysore Village Panchayats and Local 
Boards Act (10 of 1959) 

See under Panchayats. 


Orissa Gram Panchayat Act (1 of 1965) 
See under Panchayats, 


Panchayats — Bombay Village Panchayats 
Election Rules (contd.) 

^R. 7(1) — See Panchayats — Bombay 

Village Panchayats Election Rules,. 1959, 
R. 3(5) Bom 104 B (C N 16) 

R., 7 (1) — Fixation of date for filing 

of nomination paper by candidates and 
date of scrutiny , — Date for scrutiny 
must be the date immediately following 
the date for nomination of candidates — 
Next date of filing nominations a public 
holiday • — Mamlatdar is hot .iustified in 
postponing the scrutiny by one day ■ — 
No pre.iudice caused by such postpone- 
ment — Election held was not vitiated 


Orissa Land Reforms Act (16 of 1960) 
See under Tenancy Laws. 

Orissa Money Lenders Act (3 of 1939) 
See under Debt Laws. 

Orissa Sales Tax Act (14 of 1947) 

See under Sales Tax. 

PANCHAYATS 


Bom 104 C (C N 16) 

R. 13 — Rule 13 is ambiguous and 

unworkable — Fixation of specific date 
by Tahsildar for withdrawal of nomi- 
nation — Names of candidates withdraw- 
ing by specified date not shown by Return- 
ing Officer as candidates' to election — 
Election held not invalid 

Bom 93 A (C N 13) 


■ — Bombay Village Panchayats Act (3 of 
1959) 

Ss. 13 and 13-A — There is no prohi- 
bition for a person whose name has been 
recorded in the voters’ list of, more than 
one ward from voting in more than one 
ward — Where such a person votes in 
both the wards, the votes cannot be ex- 
cluded unless such person is disqualified 
under S. 13(1) — Provisions of Repre- 
sentation of the People Act cannot be 
read into the Bombay Village Panchayats 
Act Bom 96 (C N 14) 


^R. 29 — There is no prohibition for a 

person whose name has been recorded in 
the voters’ list of more than one ward 
from voting in more than one ward ■ — 
Where such a person vptes in both the 
wards, the votes cannot be excluded un- 
less such person is disqualified under 
S. 13(1) — Provisions of Representation 
of the People Act cannot be read into the 
Bombay Village Panchayats Act ■ — See 
Panchayats — Bombay . Village Pancha- 
yats Act (3 of 1959), S. 13 

Bom 96 (C N 14) 


S. 13-A — There is no prohibition for 

a person whose name has been recorded 
in the voters’ list of more than one ward 
from voting in more than one ward — 
Where such a person votes in both the 
w^ards, the votes caimot be excluded un- 
less such person is disqualified under 
S. 13(1) — Provisions of Representation 
of the People Act cannot be read into 
the Bombay Village Panchayats Act - — 
See Panchayats — Bombay Village Pan- 
chayats Act (3 of 1959), S. 13 

Bom 96 (C N 14) 

— Bombay Village Panchayats Election 
Rules (1959) 

^Practice of modifying election rules 

from time to time deprecated , — Observed 
further that it was desirable that a pro- 
vision similar to the one in the Repre- 
sentation of the People Act, 1950 . and in 
the Zilla Parishad Act which prevents 
election being set aside on technical 
grounds should be added even to : the 
Village Panchayats Act and the Municipal 
Act where it does not exist 

Bom 93 C (C N 13) 

Rr. 3(5) and 7(1) — Non-observance 

of R. 3(5) — Election is not vitiated 

Bom 104 B (C N 16) 


— ^Mysore Village Panchayats and Local 
Boards Act (10 of 1959) 

S. 13 — ^ Application under Sec. 13 is 

not appeal against or petition to revise 
declared result of election — Such de- 
claration , is not order or judgnient for 
purpose of Sec. 12(2) Limitation Act ^ — 
Time-barred election petition under S. 13 
must be dismissed under S. 3 Limitation 
Act even if plea of limitation is not rais- 
ed in defence — Such time-barred peti- 
tion allowed ' ex parte . on narrow differ- 
ence showed after recount — ^ Writ peti- 
tion against that decision filed more than 
two months later — In dealing with elec- 
tions, statutory provisions must be strictly 
interpreted; and applied. — High Court 
must necessarily interfere in such a case 
— (Limitation Act (1963),. Ss. 3 and 12(2)) 
— (Civil P. C. (1908h Preamble — Inter- 
pretation of Statutes — Strict construc- 
tion) — (Constitution of India, Art. 226 — 
Grounds of Certiorari) 

Mys 73 (C N 17) 

' — Orissa Gram' Panchayats Act, 1964 (1 
of 1965) 

Bs. 35, 37 — Civil P. C. (1908), O. 18, 

■R- 17 — O. 18, R. 17 applies to trial of 
election ' cases' ' — Procedure applicable. 
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Panchayats — Orissa Gram Panchayats 
Act (contd.) 

under Civil P. C., to trial of suit applies 
to trial of election petitions by virtue of 
S. 35 (1) of Panchayat Act — Sub-ss. (2) 
to (9) of Section 35 do not exclude appli- 
cability of O. 18, R. 17 — 18, R. 17 is 

a procedure applicable to trial of suits — 
Examining witnesses on oath comes under 
O. 18, R. 17 and also within purview of 
S. 37 (d) Orissa 46 B (C N 20) 

S. 37 — Procedure applicable, under 

Civil P. C., to trial of suit applies to trial 
of election petitions by virtue of S. 35(1) 
of Panchayat Act — Examining witnesses 
on oath comes under O. 18, R. 17 and also 
•within pur'view of S. 37(d) — See Pan- 
chayats — Orissa Gram Panchayat Act 
(1 of 1965), S. 35 Orissa 46 B (C N 20) 
S. 38 — Election petition — Inter- 
locutory Order — S. 38 provides appeal 
only against final orders passed under 
sub-sections (1) and (2) — No appeal lies 
against interlocutory order — See Consti- 
tution of India, Art. 226 

Orissa 46 A (C N 20) 


Partition Act (4 of 1893) 

Ss. 2, 3 — Application under Sec- 
tion 3(1) filed on basis of request made 
under Section 2 — Subsequent withdra- 
wal of request would be inconsequential 
to continued maintainability of applica- 
tion under Section 3 (1) 

Mad 106 (C N 28) 

S. 3 — Application under S. 3 (1) 

filed on basis of request made under Sec- 
tion 2 — Subsequent -withdrawal of 
request would be inconsequential to con- 
tinued maintainability of application 
under S. 3(1) — See Partition Act (1893), 
S. 2 Mad 106 (C N 28) 

Patna University Act (25 of 1951) 

See under Education. 

Patna University Act 1961 (3 of 1962) 
See under Education. 

Penal Code (45 of 1860) 

S. 34 — Free fight between two 

groups of persons — Injuries sustained by 
persons of both groups in course of such 
fight — Death of two — Only persons 
found to have inflicted injuries can be 
con-victed for the injuries caused by them 

— See Penal Code (1860), S. 149 

SC 219 B (C N 47) 
Ss. 34 and 304, Part I — Bona flde as- 
sertion of right of way through unculti- 
vated portion of private land by -villagers 

— Does not amount to common intention 
to commit a criminal act — Con-viction 
under S. 304, Part 1/34, held, illegal — 
Decision of Guj. High Court Reversed 

SC 219 C (C N 47) 

Ss. 97, 99 — Right of private defence 

t— Persons constructing permanent water 


Penal Code (contd.) 

course on land of another -without his 
consent — They commit criminal trespass 
and mischief — Occupier of land has right 
of private defence of propert-y — He need 
not resort to public authorities 

Punj 85 A (C N 14) 

S. 99 — Right of private defence — 

Persons constructing permanent water 
course on land of another without his 
consent — They commit criminal trespass 
and mischief — Occupier of land has 
right of priyate defence of property — 
He need not resort to public authorities 

— See Penal Code (I860), S. 97 

Punj 85 A ( C N 14) 

S. 103 — Complainant’s party armed 

•with deadly weapons entering upon land 
occupied by accused and constructing 
permanent water course on it without 
any right — Party of accused resisting 
them — Fight between the parties result- 
ing in death of two persons on com- 
plainant’s side and injuries to persons on 
both sides — Held that accused had right 
of private defence of property and had 
not exceeded it — Being protected by the 
right there was no offence committed by 
them 

Punj 85 C (C N 141 

S. 109 — Conspiracy and abetment — 

Offences are distinct — See Penal Code 
(1860), S. 120-B 

Cal 110 C (C N 15) 

Ss. 120-B and 109 — Conspiracy and 

abetment — Offences are distinct 

Cal no C (C N 15) 

Ss. 149 and 34 and 323 and 304 ■ — 

Free flght between two groups of persons 

— Injuries sustained by persons of both 
groups in course of such flght — Death 
of two persons — Only persons found to 
have inflicted injuries can be convicted 
for the injuries caused by them 

SC 219 B (C N 47) 

S. 161 — Secretary of Gram Pancha- 
yat who was also Talati charged for offence 
of taking bribe — Plea of accused that 
he took money for purchasing small 
sa-ving certificate for complainant and not 
for substitution of Ms name in revenue 
records — Con-viction under S. 5(1) (d) 
of Prevention of Corruption Act and 
S. 161 Penal Code held proper in view of 
circumstances found against Mm — See 
Prevention of Corruption Act (1947), 
S. 5(1) (d) SC 356 (C N 76) 

Ss. 299, 300 and 304 Part 2 — Inten- 
tion — Absence of — Defence of accident 
under intoxication of liquor — Plea not 
raised specifically — Court can still take 
into consideration circumstances of case 

Raj 60 D (C N 11) 

S. 300 — Intention and knowledge — 

Difference between — Knowledge is 
awareness of consequences — Intention 
requires sometMng more than mere 
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Penal Code (contd.) 
awareness of consequences 

Rai 60 B (C N 11) 

S. 300 — Intention — Proof of — No 

presumption — Burden to prove intention 
— Extent of, stated — (Evidence Act 
(1872), Ss. 101-104 and 114) 

Rai 60 C (C N 11) 

S. 300 — Intention — Absence of ' — 

Defence of accident under intoxication of 
liquor — Plea not raised specifically — 
Court can take into consideration ..circum- 
stances of case — See Penal Code (1860), 

S. 299 Rai 60 D (C N 11) 

Ss. 302, 304 — Accused charged under 

Section 302 for having shot down deceas- 
ed with gun — Sessions Judge reiecting 
prosecution story on basis of entries in 
chawkidar’s hath chitha which showed 
that deceased was dead prior to date of 
occurrence — Who made entry and whe- 
ther it was made in discharge of official 
duty not proved — Hath Cliitha is not 
admissible — Conviction by High Court 
on basis of other evidence and F, I. R., 
held, iustified ■ — Evidence Act (1872), 
Section 35 SC 32G (C N 69) 

S. 304 — Free fight between two 

groups of persons — Iniuries sustained 
by persons of both group in course of 
such fight — Death of two persons — 
Only persons found to have inflicted in- 
juries can be convicted for the offences 
individually committed by them — See 
Penal Code (1860L S. 149 

SC 219 B (C N 47) 

S. 304 — Accused changed under 

S. 302 for having shot down deceased 
with gun — Sessions Judge rejecting pro- 
secution story on basis of entries in 
Chawkidar’s hath chitha which showed 
that deceased was dead prior to date of 
occurrence — Who made entry and whe- 
ther it was made in discharge of official 
djuty not proved — Hath Chitha is ' not 
admissible — Conviction by High Court 
on basis of other evidence and F. I. R., 
held, justified — See Penal Code (I860), 
S. 302 SC 326 (C N 69) 

S. - 304 Part I — Bona fide assertion 

of right of way through uncultivated por- 
tion of private land — Common intention 
to commit criminal act within S. 34 if 
can be inferred — Conviction under S. 304 
Part 1/34, held, illegal — See Penal Code 
(1860), S. 34 SC 219 C (C N 47) 

S. 304 Part 2 ■ — Intention — Absence 

of — Defence of accident under intoxica- 
tion of liquor — ; Plea not raised speci- 
fically — Court can take into considera- 
tion circumstances of case — See Penal 
Code (1860), S. 299 

Raj 60 D (C N 11) 

-S. 323 — Free fight between two 

groups of persons — Injuries sustained 
by persons of both group in course of 
such fight — Death of two — Only per- 
sons found to have inflicted injuries can 
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be convicted for the injuries caused by 
them — See Penal Code (1860), S. 149 • 

SC 219 B (C N 47) 

S. 406 — Scope — ^ Offence under 

S. 406 I.P.C. — Where .neither entrust- 
ment nor conversion has taken place with- 
in the territorial jurisdiction of the court 
where complaint is lodged, the court has 
no jurisdiction to proceed with complaint 
— See Criminal P. C. (1898), Ch., XV 

Cal 110 (C N 15) 
S. 426 — Scope — Tenant surrender- 
ing land — Landlord entering into pos- 
session — Such possession can be availed 
of for purposes of Ss. 426 or 447 I.P.C. • — 
See Tenancy Laws — Manipur Land Re- 
venue and Land Reforms Act (33 of 1960), 
S. 119 Manipur 23 C (C N 7) 

Ss. 441, 447 — Intent to annoy etc., 

must be the aim of entry — Natural con- 
sequence of entry and knowledge of such 
consequence not sufficient ■ — Dominant 
intention to assert possession — Assertion 
resulting in annoyance to complainant — 
Entry could not be said to be criminal 
trespass Orissa 47 (C N 21) 

S. 447 — Scope — Tenant surrender- 
ing land — Landlord entering into pos- 
session — Such possession can be availed 
of for purposes of Ss. 426 or 447 I.P.C. — 
See Tenancy Laws — Manipur Land Re- 
venue and Land Reforms Act (33 of 1960), 
S. 119 Manipur 23 C (C N 7) 

S. 447 ' — Intent to annoy etc., must 

be the aim of entry — Natural conse- 
quence of entry and knowledge of- such 
consequence not sufficient ■ — Dominant 
intention to assert possession — Assertion 
resulting in annoyance to complainant — 
Entry could not be said to be criminal 
trespass — See Penal Code (1860), S. 441 

Orissa 47 (C N 21) 

S. 506 — Charge under — Intention 

which weighs with accused in entering 
upon land in possession of another has no 
relevancy to charge under S. 506 — Com- 
plaint under S. 506 cannot be thrown out 
on ground that dominant intention of 
accused in entering upon land was in his 
capacity as , its owner 

■ Manipur 23 D . (C N 7) 
Prevention of Corruption Act (2 of 1947) 

S. 5 (1) (d) — Penal Code (1860), 

S. 161 — : Secretary of Gram Panchayat 
who was also Talati charged for offence of 
taking bribe — Plea of accused that 
he took money for purchasing small 
saving certificates for complainant and 
not for substituting his name, in revenue 
.records — Conviction under Section 5 (1) 
(d) and Section. 161 held proper in view 
of circumstances found against him . 

. SC 356 (C N 76) 

S. 5 (2) — Prosecution for conspiracy 

to commit offence under S. 5 (2) Preven- 
tion of Corruption Act and also for of- 
fence under - that section — Sanction not 
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-Trevention of Corruption Act (contd.) 
•obtained in respect of conspiracy — Pro- 
-secution must fail in respect of both of- 
fences — See Criminal P. C. (1898), 
S. 196-A (2) Assam 43 C (C N 9) 

Prevention of Food Adulteration Act (37 
of 1954) 

Ss. 2, 13 and 23 — 'Matar DaT — 

•Analyst treating it as a pulse and report- 
ing the sample to be adulterated — Court 
taking it also to be 'food grain’ — Accused 
-acquitted for non-performance of addi- 
tional tests under A. 18.06(i) and (ii) — 
Decision, held, could not be assailed — 
Absence of evidence about it being 'food 
-grain’, held, immaterial 

Cal 120 B (C N 17) 

S. 13 — Report of public analyst — 

Need not contain mode or particulars of 
-analysis nor the test applied — But should 
■contain result of analysis namely, data 
from which it can be inferred whether 
the article of food was or was not adulte- 
rated — Relevant data given in report — 
-Accused can be convicted on basis of such 
report SC 318 B (C N 67) 

S. 13 — Criminal P. C. (1898), Sec- 
tions 510 (2), 257 — Report of public ana- 
lyst — Accused has right to call Public 
Analyst to be examined and cross-examin- 
ed — The fact that certificate of Director 
-of Central Laboratory supersedes report 
■of Public Analyst and is conclusive and 
final does not limit this right of accused 

SC 366 (C N 79) 

S. 13 — 'Matar dal’ — Analyst treat- 
ing, it as a pulse and reporting the sample 
to be adulterated — Court taking it also 
to be 'food grain’ — Accused acquitted for 
mon-performance of additional tests under 
A. 18.06 (i) and (ii) — Decision, held, 
could not be assailed — Absence of evi- 
‘dence about it being 'food grain’, held im- 
material — See Prevention of Food Adul- 
teration Act (1954), S. 2 

Cal 120 B (C N 17) 

— ^ — S. 16 (1) and (7) — Appreciation of 
•evidence — Criminal Trial — Material on 
record justifying finding in favour of 
•accused — Court, held, could act on it 
though accused had not taken it as a 
specific ground of defence — 'Matar dal’ — 

• Analyst testing it only for ’pulse’ — Court 
also treating it as 'food grain’ — Absence 
•of additional tests could result in ac- 
quittal — Fact that accused had not 
ipleaded it in defence, held immaterial. — 
:See Evidence Act (1872), S. 3 

Cal 120 C (C N 17) 

S. 20 — Complaint for offence under 

‘the Act purported to have been filed by 
iMunicipal Board but signed by its Food 
Inspector — Acquittal — Municipal Board 
held competent to file appeal against ac- 
•quittal — Municipal Board was competent 
fp file complaint or to authorise its Food 
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Prevention of Food Adulteration Act 
(contd.) 

Inspector on its behalf — See Criminal 
P. C. (1898), S. 417 (3) 

SC 318 A (C N 67) 
r S. 20 — Perrnission under — No ques- 

tion of applying one’s mind to the facts of 
case before institution of complaint arises 
— Authority under section can be con- 
ferred long before a particular offence 
takes place SC 318 D (C N 67) 

S. 20 (1) — Complaint was held to 

be neither by the Corporation nor per- 
son authorised by 'local authority’ — 
(Municipalities — Calcutta Municipal Act 
(33 of 1951), Sections 585 and 30 — Com- 
plaint to Magistrate about an offence — 
Complaint to be signed by the Commis- 
sioner — Rubber stamp impression of 
signature not enough — (Criminal P. C. 
(1898), Ss. 190 (1) (a) and 200 (a) — Com- 
plaint not properly authorised — Magis- 
trate cannot take cognizance of). 

Cal 120 A (C N 17) 

S. 23 — 'Matar dal’ — Analyst treat- 
ing it as a pulse and reporting the sample 
to be adulterated — Court taking it also 
to be 'food grain’ — Accused acquitted for 
non-performance of additional tests under 
A. 18.06 (i) and (ii) — Decision, held, could 
not be assailed — Absence of evidence 
about it being 'food grain’, held im- 
material — See Prevention of Food Adul- 
teration Act (1954), S. 2 

Cal 120 B (C N 17) 

Preventive Detention Act (4 of 1950) 

See under Public Safety. 

PUBLIC SAFETY 

— Preventive Detention Act (4 of 1950) 

S. 3 — Grounds for detention must 

have relevance to maintenance of public 
order — Grounds held had such relevance 
— Fact that alleged acts v/ere also an of- 
fence under Penal Code is irrelevant — 
See Public Safety — Preventive Detention 
Act (1950), S. 7 SC 269 B (C N 56) 

S. 3 (2) (b) — Expression "specially 

empowered” under — Meaning of — State 
Government can specially empower not 
only particular individual Additional Dis- 
trict Magistrate but also entire class of 
such Magistrates, under the section — Cri- 
minal P. C. (1898), S. 39 — ^Madras General 
Clauses Act (1 of 1891), S. 15. AIR 1951 
Mad 1159 & AIR 1956 Sau 73, Dissented 
from ^ Ker 50 (C N 11) 

Ss. 7, 10, 11 — Advisory Board al- 
ready dealing with matter — Governor 
confirming detention — Representation 
subsequently by detenu and prayer to pro- 
duce him before Board — Prayers held 
could not be acceded to — Government 
however, asked to deal with representa- 
tions SC 269 A (C N 56) 

Ss. 7 and 3 — Grounds for detention 

must have relevance to maintenance of 
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Publlic Safety— Preventive Detention Act 
(contd.) 

public order — Grounds held had such re- 
levance — . Fact that acts alleged were also 
an offence under Penal Code is irrelevant ■ 

SC 269 B (C N 56) 
S. 10 — Advisory Board already deal- 
ing with matter — Governor confirming 
detention — Representation subsequently 
by detenu and prayer to produce him 
before Board — Prayers held could not 
be acceded to — Government however, asked 
to deal with representations — See Public 
Safety — Preventive Detention Act (1950), 
Section 7 SC 269 A (C N 56) 

S. 11 — Advisory Board already deal- 
ing with matter — Governor confirming 
detention — Representation subsequently 
by detenu and prayer to produce him 
before Board — Prayers held could not be 
acceded to — Government however, asked to 
deal with representations — See Public 
Safety — Preventive Detention Act (1950), 
Section 7 SC 269 A (C N 56) 


Punjab Civil Medical Services Class I 
(Recruitment and Conditions of Service) 
Rules (1940) 

See under Civil Services. 

Punjab Civil Services (Punishment and 
Appeal) Rules (1952) 

See under Civil Services. 

Punjab General Sales Tax Act (46 of 1948) 
See xmder Sales Tax. 

Punjab Land Revenue Act (17 of 1887) 

^S. 117 — Even if a party suffers a 

decision by the Consolidation Officers 
about the non-existence of any question 
of title to the property sought to be parti- 
tioned during consohdation proceedings 
and a partition is completed on that basis, 
the party can still go before a Civil Court 
and obtain a decision on the question of 
title as claimed by him. He would be 
doing so under Section 117 of Pimjab Land 
Revenue Act,_ which is an exception kept 
alive by. Section 16-A, of East Punjab Act 
50 of 1948, and the operation of sub-sec- 
tion (2) of S. 16-A of East Punjab Act 50 
of 1948 will be subject to the decision of 
the Civil Court — See Tenancy Laws — 
East Punjab Holdings (Consolidation and 
Prevention of Frangmentation) Act (50 of 
1948), S. 16-A (1) 

Punj 93 B (C N 15) (FB) 

• S. 117 — Question of title to property 

sought to be partitioned in consolidation 
proceedings — Controversy over existence 
of, not allowed to be raised in writ pro- 
ceedings — It is a matter to be agitated 
according to Section 117 of Land Revenue 
Act — See Tenancy Laws — East Punjab 
Holdings (Consolidation and Prevention, of 
Fragmentation) Act (50 of 1948), S.16-A 
, Punj 93 C (C N.15) (FB) 

' — -S. 117 (1) — Consolidation proceedings 
•— Question of title arising in — "Question 
cannot be decided by ofiBcer under the Act 
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Punjab Land Revenue Act (contd.) 

— Parties to be referred to a Civil C&urS: 
under S. 117 (1) of Land Revenue Act *-» 
See Tenancy' Laws — East Punjab Hold- 
ings (Consolidation and Prevention ol 
Fragmentation Act (50 of 1948), S. 16-A 
Punj 93 A (C N 15) (FB) 

Punjab Municipal Act (3 of 1911) 

See imder Municipalities. 

Punjab Police Rules (1934) 

See under Civil Services. 

Punjab Pre-emption Act (1 of 1913) 

S. 15 (2) (b), (as amended by Act 13 o& 

1964) — First Paragraph — Sale of pro- 
perty, received by widow from her hus- 
band — Her step-daughter can exerdsa 
right of pre-emption — Amendment Adi 
13 of 1964 should be given retrospective 
effect SC 349 A (C W 75)' 

S. 31 (as inserted by Amending AcS 

10 of 1960) — Scope — Appellate Court •— 
Power of — Can give retrospective effect 
to substantive provisions of Amending Act 
10 of 1960 only SC 349 B (C W 75) 

Punjab Services (Appointment by Promo- 
tion) Rules (1962) 

See under Civil Services. 

Railway Establishment Code 
See under Civil Services. 

Railways Act (9 of 1890) 

Ss. 55 and 56 — Railway’s right 

sell goods consigned — Prior demand for 
payment of a fixed sum necessary 

Madh Pra 55 F (C N 155 

S. 56 — Damages — Railway cannot 

insist on party’s accepting its assessment 
of damages — Non-delivery for non-ac- 
ceptance of Railway’s terms, held amount- 
ed to misconduct- — Goods not unclmmed 
property — See Railways Act (1890), Sec- 
tion 72 Madh Pra 55 E (C N 155 

S. 56, — Railways right to sell goods 

consigned — Prior demand for payment 
of a fixed sum necessary — See Railways 
Act (1890), S. 55 

■ Madh Pra 55 F. (CN. 155 

S. 72 (old) — Goods accepted for. 

carriage — Nature of duty of the Railways 
— Proof of -care taken by it — Mere fact 
that rain water entered the wagon and 
caused damage, held, would not fix liabi- 
lity on Railways . — (Contract Act (1872), 
Ss. 151, 152 and 161) — (Ewdence A^ 
(1872), Ss. 114, 101-104) 

Madh Pra 55 A (C N 15) 

S. 72 (old) — Negligence — Wagon 

certified as 'watertight’ by visual test •— 
Wagon found leaking after a long joumeyi 
— 'Shower room’ test not performed — 
Absence of 'shower room’ test, held, did 
not prove' negligence — 'Visual test’ wao 
also a proper one — Word ’water-tighf, 
a mere descrip'tive term — It did not mean 
that wagon was actually water tight 
(Words and Phrases — ’Water tight*) 

Madh Pra 55 B (C N I15& 
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Hallways Act (contd.) 

S. 72 — Care to be taken by Railways 

— Goods sent by sealed wagon — Railway 
not bound to inspect during transit 

Madh Pra 55 C (C N 15) 

S. 72 (old) and Rr. 31 (2) and 47 of 

the General Rules for Acceptance, Carriage 
and Delivery of Goods Rules — Damages 

— Railway not bound to give open deli- 
very — Remedy of consignee stated 

Madh Pra 55 D (C N 15) 
Ss. 72 and 56 — Damages — Rail- 
way caimot insist on party’s accepting its 
assessment of damage — Non-delivery for 
non-acceptance of Railway’s terms, held, 
amounted to misconduct — Goods, not un- 
claimed property 

Madh Pra 55 E (C N 15) 

^Rules under R. 47 — The general rules 

for acceptance. Carriage and Delivery of 
Goods Rules — Damages — Railway not 
bound to give open delivery — Remedy of 
consignee stated — See Railways Act U890), 
S. 72 (old) Madh Pra 55 D (C N 15) 

Rules under R. 31 (2) — The general 

rules for acceptance. Carriage and Deli- 
very of Goods Rules — Damages — Rail- 
way not bound to give open delivery — 
Remedy of consignee stated — See Rail- 
ways Act (1890), S. 72 (old) 

Madh Pra 55 D (C N 15) 

Registration Act (16 of 1908) 

Pre. and S. 2 — Stamp Act and Re- 
gistration Act though not strictly in pari 
materia may be read together Defini- 
tions in Stamp Act apply to Registration 
Act — There being no definition of 'Release’ 
under Registration Act, definition in Arti- 
cle 55 of Stamp Act is useful 

Bom 109 E (C N 17) 
Ss. 1 and 17 — Scope and applica- 
bility — Act does not apply to immoveable 
property situate outside India 

Mad 119 C (C N 34) 

S. 2 — See Registration Act (1908), 

Pre. Bom 109 E (C N 17) 

S. 17 — Scope and applicability — 

Act does not apply to immovable property 
situate outside India — See Registration 
Act (1908), S. 1 Mad 119 C (C N 34) 

S. 17 (1) (b) — Scope — Document not 

creating or declaring any interest in im- 
movable property but merely reciting the 
pre-existing rights of parties in immova- 
ble properties — Document does not re- 
quire registration Mad 119 B (C N 34) 

S. 77 — See Court-fees and Suits 

Valuations — Suits Valuation Act (1887), 
S. 8 . Bom 109 A (C N 17) 

S. 77 — See Bombay City Civil Court 

Act (40 of 1948), S. 3 (c) 

Bom 109 B (C N 17) 

S. 78 — Registration fees — Art. 1 (3) 

of Table of Fees of Maharashtra Govern- 
ment — Deed of release — Absence of 
definition in Act — • Words used must be 
given meaning they bear in law of con- 


Registration Act (contd.) 
veyancing — Deed — Construction — On. 
construction document held to be a deed 
of release and not a receipt — Registra- 
tion fee payable as such under Art. 1 (3) 

— (T. P. Act (1882), S. 8 — Interpretation, 

of deeds) Bom 109 C (C N 17) 

Representation of the People Act (43 of 

1950) 

S. 23 (1), (2) and (3) (as amended by 

Act 47 of 1966) — Scope — Power to 
correct entries in electoral roll or to in- 
clude new names — Cannot be exercised 
after last date for maldng nonmation and 
before completion of election 

SC 314 A (C N 66) 

Ss. 23 (2) and (3) (as amended by 

Act 47 of 1966) and 27 (2) — 'There is no 
conflict between Sections 23 (2) and 27 (2) 

— Inclusion of names of electors after last 
date for making nomination ■ — Objection 
to — ^Entertainability: SC 314 B (C N^ 66) 

S. 23 (3) (as amended by Act 47 of 

1966) — Electoral Roll referred to in Sec- 
tion 62 (1) is that which is in force on last 
day for making nomination — See Re- 
presentation of the People Act (1951), Sec- 
tion 62 (1) SC 314 C (C N 66) 

S. 23 (3) — Inclusion of names of 

electors in electoral roll in contravention 
of Section 23 (3) — Is sufficient ground for 
invalidating election under S. 100 (1) (d) 
of Act of 1951 — See Representation of 
the People Act (1951), S. 100 (1) (d) 

SC 314 D (C N 66) 

— -S. 23 (3) — Inclusion of any name in 
electoral roll after prescribed date is pro- 
hffiited whether application for inclusion 
was made before or after that date 

SC 340 A (C N 72) 

S. 23 (3) — Person’s name included in 

electoral roll as on last date of making 
nomination paper — He is entitled to vote 
unless prohibited by ^ny provision — See 
Representation of the People Act (1951), 
S. 62 SC 340 B (C N 72) 

S. 27 (2) — There is no conflict be- 
tween Sections 23 (2) and 27 (2) — Inclu- 
sion of names of electors after last date 
for making nomination — Objection to — 
Entertainability — See Representation of 
the People Act (1950), S. 23 (2) & (3) 

SC 314 B (C N 66) 
S. 30 — Finality of electoral roll can- 
not be challenged in a proceeding chal- 
lenging validity of election — Right to 
vote being purely a statutory right, vali- 
dity of any vote is to be examined on basis 
of provisions of the Act — Entries in 
electoral roll are final and are not open 
to challenge either before Civil Court or 
before a tribunal considering validity of 
any election SC 340 C (C N 72) 

Representation of the People Act (43 of 

1951) 

-S. 62 — Representation of the People 

Act (1950), S. 23 (3) — Person’s name in- 
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^Representation of the People Act (contd.) 
eluded in electoral roll as on last date, of 
making nomination paper — He is entitled 
to vote unless prohibited by any provision 

SC 340 B (C N 72) 

S. 62 (1) — Representation of the Peo- 

.ple Act (1950). S. 23 (3) (as amended by 
Act 47 of 1966) — Electoral roll referred 
to in Section 62 (1) is that which is in 
force on last day for making nomination 

SC 314 C (C N 66) 

S. 62 (3) — There is no prohibition for 

-a person whose name has been recorded 
in the voters’ list of more than one ward 
from voting in more than one ward — 
Where such a person votes in both the 
wards, the votes cannot be excluded un- 
less such person is disqualified under Sec- 
tion 13 (1) — Provisions of Representation 
of the People Act cannot be read into the 
Bombay Village Panchayats Act — See 
Panchayats — Bombay Village Panchayats 
Act (3 of 1959), S. 13 Bom 96 (C N 14) 

S. 92 — Inspection of ballot boxes — 

Requirements to be satisfied before Tri- 
bunal can permit inspection — Scrutiny 
■ of ballot papers sought on basis of as- 
sertions neither accompanied by statement 
of _ material facts nor supported by any 
evidence — Scrutiny should not be order- 
ed — Conduct of Election Rules (1961), 
R. 93 — Civil Misc. Appln. Nos. 41 (E) 
and 42 (E) of 1968 in Election Petition 
No. 7 of 1967, D/- 21-5-1968 (All — 
Lucknow Bench), Reversed 

SC 276 (C N 58) 

S. 100 (1) (d) ■ — Grounds for declar- 
ing election void — Inclusion of names of 
-electors in electoral roll in contravention 
of Sec. 23 (3) of Representation of the 
People Act (1950) (as amended by Act 47 
of 1966) — Reception of such votes 
materially affecting election of returned 
candidate — Held, it was sufficient ground 
for invalidating election under S. 100 (1) 
— (Representation of the People Act (1950), 
■Section 23 (3) (as amended by Act 47 of 
1966) SC 314 D (C N 66) 

S. 123 — See Municipalities — U. P. 

Town Areas Act (1914), S. 39 

All 146 B (C N 17) (FB) 

S. 123 (1) (A) — Long standing 

agitation by agriculturists and class 3 and 
class 4 employees for better conditions ■ — 
Strike by employees threatened — Chief 
-Minister belonging to Congress Party an- 
nouncing at election meeting of party 
nominee steps taken in the very recent 
past by Governnient to ameliorate the 
conditions of agriculturists and Class 3 
. -and 4 employees by granting certain 
■exemptions in the former case and by 
increasing dearness allowance in the latter 
case — Held that Chief Minister or the 
^ate Government was not an agent of 
the returned Congress candidate and that 
the candidate did not commit corrupt 
-practice SC 211 A (C N 45) 


Representation of the People Act (contd.) 

S. 123 (4) — Candidate or his agent 

•distributing dummy ballot papers with 
candidate’s name and his election symbol 
and also the name, of other contesting 
candidate without his election symbol — - 
Such dummy ballot papers, held, were in 
contravention of instructions issued by 
Election Commission of India — But it 
could not be said that the dummy ballot 
papers conveyed to voters the impression 
that the other candidate had withdrawn - 
his candidature SC 211 B (C N 45) 

Requisitioning and Acquisition of Im- 
moveable Property Act (30 of 1952) 

S. 3 (1) and Cl. (a) of first proviso to 

sub-section (2) — Property used by owner 
for commercial purpose is not excepted 
under the proviso — Premises used by 
owner for commercial purpose — Order, 
requisitioning premises for accommodat- 
ing Government servant cannot be quash- 
ed Delhi 66 A (C N 13) 

S. 3 — Notice of requisition — Claim 

by owners that they were bona fide us- 
ing premises as residence for themselves 
and theiii families on date on which notice 
was served — Burden is on owners to 
prove requirements of Cl. (a) of 1st pro- 
viso to sub-section (2) of S. 3 — Mere 
fact that rations were drawn on the card 
issued in favour of the owner does not 
necessarily establish by itself that the 
owners were, actually residing in the pre- 
mises at the material time. 

Delhi 66 B (C N 13) 

SALES TAX 


— Andhra Pradesh General Sales Tax Act 
(6 of 1957) 

S. 5 — Rules framed under S. 39 — 

S. 23 (1) — ■ Scope of — Is not limited to 
tax or penalty, leviable under sections re- 
ferred to in the rule — Rule equally applies 
to penaltj' leviable under S. 14 — See Sales 
Tax — Andhra Pradesh General Sales Tax 
Act (6 of 1957), S. 14 

Andhra Pra 80 D (C N 10) (FB) 


S. 5 A — Rules framed under S. 39 — • 

S. 23 (1) — Scope of — Is not limited to 
tax or penalty leviable under sections . re- 
ferred to in the rule ^ — Rule equally applies 
to penalty leviable under S. 14 — See Sales 
Tax — - Andhra Pradesh General Sales Tax 
Act (6 of 1957), S. 14 

Andli Pra 80 D (G N 10) (FB) 

S. 9 (1)' — Rules framed under S. 39 

— S. 23 (1) — - Scope of — Is not limited to 
tax or . penalt)' leviable under sections re- 
ferred to in the nile — Rule equally applies 
to penalty leviable under S. 14 — See Sales 
-Ta-x — Andhra Pradesh General Sales Tax 
Act (6 of 1957), S. 14 

Andhra Pra 80 D (G N 10) (FB) 

7 ^ ^ j 

(u) and 30 (1), (a) — Word ‘tax’ as used in 
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Sales Tax — A. P. General Sales Tax Act 
(confd.) 

Act does not include penalty 

Andh Pra 80 A (C N 10) (FB) 

S, 11 — Rules framed under S. 39 

— S. 23 (1) — Scope of — Is not limited to 
;tax or penalty leviable under sections re- 
ferred to in the rule — Rule equally applies 
to penalty leviable under S. 14 — See Sale 
"Tax — Andhra Pradesh General Sales Tax 
Act (6 of 1957), S. 14 

Andh Pra SO D (G N 10) (FB) 

S. 14 — Word 'tax’ as used in Act does 

not_ include penalty — See Sales Tax — 
Andhra Pradesh General Sales Tax Act (6 of 
1957), S. 11 

Andh Pra 80 A (C N 10) (FB) 

Ss. 14, 39, 5, 5-A, 9 (1) and 11 — Rules 

■framed under S. 39, Rule 23 (1) — Scope 
■of — Is not limited to tax or penalty levi- 
able under sections referred to in the rule 

— Rule equally applies to penalty leviable 
under S. 14 

Andh Pra 80 D (C N 10) (FB) 

S. 15 — Word ‘tax’ as used in Act does 

not include penalty — See Sales Tax — 
Andhra Pradesh General Sales Tax Act (8 
of 1957), S. 11 

Andh Pra 80 A (C N 10) (FB) 

S, 17 — Word ‘tax’ as used in Act does 

not include penalty — See Sales Tax — 
Andlrra Pradesh General Sales Tax Act (6 
of 1957), S. 11 

Andh Pra SO A (C N 10) (FB) 

S. 18 — Word ‘tax’ as used in Act does 

not include penalty — See Sales Tax — 
Andhra Pradesh General Sales Tax Act (6 
•of 1957), S. 11 

Andh Pra SO A (C N 10) (FB) 

S. 21 (4) (a) (i) and (ii) — Word ‘tax’ as 

used in Act does not include penalty — See 
Sales Tax — Andhra Pradesh General Sales 
Tax Act (6 of 1957), S. 11 

Andh Pra 80 A (C N 10 (FB) 

S. 30 (1) (a) — ^W^ord ‘tax’ as used in Act 

■does not include penalty — See Sales Tax 

— Andhra Pradesh General Sales Tax Act 
(6 of 1957), S. 11 

Andh Pra 80 A (C N 10) (FB) 

S. 39 — Rules under Rule 23 (1) — 

Return relating to business done by deceased 
dealer submitted by his legal representative 

— Defects in return — Return based on 
accounts maintained by deceased dealer — 
Legal representative cannot be held per- 
sonally responsible for defects in tlie return 
in absence of any manipulation — Tax and 
penalty are recoverable from estate of deceas- 
ed dealer under R. 23 (1) — Legal repre- 
sentative cannot be held personally liable for 
penalty or tax 

Andh Pra SO B (C N 10) (FB) 

-S. 39 — Rules framed under S. 39 — 

S, 23 (1) — Scope of — Is not limited to 
•tax or penalty leviable under sections re- 
ferred to in the rule — Rule equally applies 
4o penalty leviable under S. 14 — See Sales 
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Sales Tax — A. P. General Sales Tax Act 
(contd.) 

Tax Andhra Pradesh General Sales Tax Act 
(6 of 1957), S. 14 

Andh Pra 80 D (C N 10) (FB) 

S. 39 — Rules under Rule 23 (1) — 

Provision under, for survival of liability of 
deceased dealer to pa}^ tax and penalty — 
Liability does not disappear wth his death 
Andh Pra 80 E (C N 10) (FB) 

■ S. 39 (1) and (2) (o) — Rules framed 

under Rule 23 (1) — Validity of — Rule is 
within rule-making power under S. 39 (1) 
Andh Pra 80 C (C N 10) (FB) 

— Central Sales Tax Act (74 of 1956) 

S. 15 — Validity — Does not contra- 
vene Art. 14 or Art, 301 of Constitution — 
Not repugnat to Provisions of S. 15 (a) of 
Central Sales Tax Act — See Sales Tax — 
Mysore Sales Tax Act (25 of 1957), S. 5 (4) 

Mys 52 (C N 12) 

— Madras General Sales Tax Act (9 of 
1939) 

S. 2 (h) — Assessee selling goods out- 
side state and inside state — Single assess- 
ment order for period prior to Constitution 
and subsequent — Assessment on sale out- 
side state illegal after constitution by virtue 
of Article 286 (1) (a) — Held, that the order 
of assessment as a whole was not illegal as 
the assessment could be split up and dis- 
sected and the items of sale separated and 
taxed for different periods — Case law dis- 
cussed SC 806 B (C N 64) 

~Mysore Sales Tax Act (25 of 1957) 

S. 5 (4) — Validity — Does not con- 
travene Article 14 or Article 301 of Con- 
stitution — Not repugnant to provisions of 
Section 15 (a) of Central Sales Tax Act 

Mys 52 (C N 12) 

— -Orissa Sales Tax Act (14 of 1947) 

S. 2 (c) (as stood prior to amendment 

of 1959) — ‘Dealer’ — Person to be a 
dealer must carrj' on business of selling or 
supplying goods in Orissa — “Business”, 
meaning of — (IVords and Piirases — “Busi- 
ness”) — (1964) 6 OJD 345, Reversed 

SC 253 C (C N 52) 

S. 2 (g) (as it stood prior to amendment 

of 1959) — *Sale’ — Supply of building 
materials by company at agreed rates to con- 
tractors working for the Company — Held, 
amounted to ‘sale’ 

SC 253 A (C N 52) 

Ss. 9 (1), 12 (5) and 25 (1) (a) — 

Failure to register as a dealer — Imposition 
of penalty — Considerations — Persons in 
charge of affairs of a Company failing to 
register it as a dealer in honest and genuine 
belief that it was not a dealer — Imposition 
of penalties, held, not jusHfied — (1964) 8 
OJD 345, Reversed 

SC 253 B (C N 52) 

S. 12 (5) — Failure to register as a 

dealer — Imposition of penalty — Considera- 
tions — Persons in charge of affairs of a 
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Sales Tax — Orissa Sales Tax Aet (contd.) 
Company failing to register it as a dealer 
in honest and genuine belief that it was not 
a dealer — Imposition of penalties, held, 
not justified — See Sales Tax — Orissa Sales 
Tax Act (14 of 1947), S. 9 (1) 

SC 253 B (C N 52) 

S. 25 (1) (a) — Failure to register as a 

dealer — Imposition of penalty — - Considera- 
tions — - Persons in charge of affairs of a 
Company failing to register it as a dealer 
in honest and genuine belief that it was not 
a dealer — Imposition of penalties, held, 
not justified — See Sales Tax — Orissa Sales 
Tax Act (14 of 1947), S. 9 (1) 

SC 253 B (C N 52) 
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Sugar-cane Control Order (contd.) 
modities Act and Sugar Cane Control Order 
cannot be challenged — See Constitution of 
India, Sch. VII, List III 

SC 267 C (C N 55) 
R. 3 (8) — ' Rule is valid — See Essen- 
tial Commodities Act (1955), S. 2 (b) and (c)- 

SC 267 A (C N 55) 

^R. 3 (3) — Provision of Order prevails 

over Bihar Sugar Factories Control Act 
(1937), the Act being a pre-Constitution Act 
— See Essential Commodities Act (1955), 
S. 3 SC 267 B (C N 55), 

Suits Valuation Act (7 of 1S87) 

See under Court-fees and Suits Valua- 
tions 


— ^Punjab General Sales Tax Act (46 of 1948) 

S. 11 (4) — Expression “Proceed^^ to 

assess” in S. 11 (4) and word “determine” in 
Rule 33 (1) of Trav-Co. General Sales Tax 
Rules, 1950 do not lead to different results — 
See Sales Tax — Travancore-Cochin Gene- 
ral Sales Tax Rules (1950), R. 33 

SC 311 (C N 65) 

— ^Travancore-Cochin General Sales Tax Rules 
(1950) 


Telegraph Act (13 of 1885) 

S. 7 — Rules made thereunder, R. 4-sS 

— Rule is not ultra vires rule making powers 

— No notice to show cause before discon- 
necting telephone is required — • (Constitu- 
tion or India, Art. 245) 

All 143 A (C N 16) 

S. 7-B (1) — See Constitution of 

India, Art. 226 

All 143 B (C N 16), 


Rule 33 — ‘Determine”, meaning of 

— Notice for reopening of original assess- 
ment on ground of certain turnover escaping 
assessment, issued within time limit of three 
years — Owing to writ petition and stay 
orders, assessment could not be completed 
before expiry of time limit — Assessment 
proceedings held were within time — W. P. 
No. 46 of 1967, D/- 18-6-1968 (Ker), Revers- 
ed SC 311 (C N 65) 

— U. P. Sales Tax Act (15 of 1948) 

S. 3-A (1) — Notification under dated 

31-3-1956, Entry 7 — Expression ‘chemicals 
of all kinds’ ■ — Interpretation of — Sodium 
silicate is a chemical within the meaning of 
the entry 

All 191 (C N 27) (FB) 


TENANCY LAWS 

— ^Bombay Khoti Abolition Act (6 of 1950) 

S. 10 (as amended by Maharashtra Act 

43 of 1963) — Payment of compensation for 
loss of share in forest revenue — Khoti is 
not entitled to, unless Government has ex- 
pressly granted proprietary rights over the 
soil — See Tenancy Laws — Bombay Klioti 
Abolition Act (6 of 1950), S. 12 

SC 381 (C N 82) 
S. 12 (as amended by Maha- 
rashtra Act 43 of 1963) — Payment of com- 
pensation for loss of share in forest revenue 
— Khoti is not entitled to,; unless Govern- 
ment has expressly granted proprietary rights 
over the soil — Bombay Land Revenue Code 
(5 of 1879), Section 41 SC 381 (C N 82) 


Succession Act (39 of 1925) 

Ss. 222 and 255 — Application for pro- 
bate of will — • Must be of entire estate — 
Probate in respect of portion of property 
may be granted in special circumstances 

Andh Pra 109 (C N 12) 
S. 255 — • Only in exceptional cases pro- 
bate will be granted in respect of part of 
estate — See Succession Act (1925), S. 222 
Andh Pra 109 (C N 12) 
S. 307. — Voidable sale, setting aside 

— Person other tlran a reversioner at whose 

instance sale is voidable must sue to set 
aside the sale — See Limitation Act (1908), 
S. 91 Bom 73 A (C N 10) 

— 7 “^! 307 (2) — Word restriction includes 
and covers a total prohibition 

Bom 73 B (C N 10) 
Sugar Cane Control Order (1955) 

— ^R. 3 — Validity of power conferred on 

government imder . S, 3 of Essential Com- 


— ^Bombay Tenancy and Agricultural Lands 
Act (67 of 1948) 

S. 76 (A) — As inserted by Bombay 

Act 38 of 1957 — See Tenancy Laws — 
Bombay Tenancy and Agricultural Lands 
(Vidarbha Region) Act (99 of 1958), S. 110 

Bom 86 A (C N 12) 

— ^Bombay Tenancy and Agricultural Lands 
(Vidarbha Re^on) Act (99 of 1958) 

S. 110 — Scope of revisional jmisdic- 

tion of Collector — Limitations — Order is 
revisable irrespective of' whether it is appel- 
able or not under S. 107 or interlocutory — 
Revisional jurisdiction is excluded only in 
cases where an appeal filed within limitation 
is pending before him — “Where no appeal 
has been filed wthin the period provided” 
— Interpretation of — . Spl, Civil Applns. 
Nos. 1189 of 1965 and 394 of 1966, D/- 

20-12-1986 (Bom), Overruled 

. . Bom 86 A (C N 12) 
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Tenancy Laws (contd.) 

— ^East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (50 of 
1948} 


S. 2 (a) (h) — Consolidation proceed- 
ings — Question of title arising in — Ques- 
tion cannot be decided by officer under the 
Act — Parties to be referred to a civil coiul: 
under S. 117 (1) of Land Revenue Act — 
■See Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Fragmenta- 
■tion) Act (50 of 1948), S. 16-A 

Punj 93 A (C N 15) (FB) 

• S. 14 (1) — Consolidation proceedings 

— Question of title arising in — Question 
•cannot be decided by officer under the Act 

— Parties to be referred to a civil court 
under S. 117. (1) of Land Revenue Act — 
See Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Fragmenta- 
tion) Act (50 of 1948), S. 16-A 

Punj 93 A (C N 15) (FB) 
Ss, 16-A, 2 (a), (h), 36, 42 and 14 (1) 

— Consolidation proceedings — Question of 
’title arising in — Question cannot be decid- 
ed by officer under the Act — Parties to be 
■referred to a civil court imder S. 117, (1) of 
Land Revenue Act 


Punj 93 A (C N 15) (FB) 

S. 16-A — Punjatj Land Revenue Act 

(17 of 1887), Section 17, — Question of title 
■to property sought to be partitioned in con- 
sohdation proceedings — Controversy over 
existence ot, not allowed to be raised in 
writ proceedings — It is a matter to be 
agitated according to Section 117, of L^d 
■Revenue Act — (Punjab Land Revenue Act 
<17 of 1887), S. 117) 

Punj 93 C (C N 15) (FB) 
Ss. 16-A, 36 and 42 — Order of Settle- 
ment Officer under S. 86 — Interference by 
■Director of Consolidation imder Section 42 
— Interference possible only on the two 
grounds mentioned in Section 42 • — AIR 
1942 Mad 622 (FB), Diss. — (Limitation Act 
(1963), Arts. 63, 64 — Co-sharers — Adverse 
possession — Claim by transferee of a co- 
sharer — > Principles) — (T. P. Act (1882), 
S. 47). Punj 93 D (C N 15) (BB) 


S. 16-A (1) and (2) — Dispute as to 

title — (Punjab Land Revenue Act (17 of 
1887), S. 117) Punj 93 B (C N 15) (FB) 

S. 36 — Consolidation proceedings — 

Question of title arising in — Question can- 
not be decided by officer under the Act — 
Parties to be referred to a civil court under 
S. 117 (1) of Land Revenue^ Act — See 
Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Fragmenta- 
tion Act (50 of 1948), S. 16-A 

Punj 93 A (C N 15) (FB) 

S. 36 — Order of Settlement Officer 

■under S, 36 — Interference , by Director of 
Consolidation under S. 42 — Interference 
possible only on the two grounds mentioned 
in S. 42 — See Tenancy Laws — East 
Punjab Holdings (Consohdation and Preven- 
tion of Fragmentation) Act (50 of 1948), 
S. 16-A Punjab 93 D (C N 15). (FB) 


Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Frag- 
mentation) Act (contd.) 

S. 42 — Consohdation proceedings — ■ 

Question of title arising in, — Question pannot 
be decided by officer under the Act — • 
Parties to be referred to a civil court under 
S. 117 (1) of Land Revenue Act — See 
Tenancy Laws — East Punjab Holdings 
(Consolidation and Prevention of Fragmenta- 
tion) Act (50 of 1948). S. 16-A 

Punj 93 A (C N 15) (FB) 

S. 42 — ■ Order of Settlement Officer 

under S. 36 — Interference by Director of 
Consolidation under S. 42 — Interference 
possible only on the two grounds mentioned 
in S. 42 — See Tenancy Laiws — East 
Punjab Holdings (Consolidation and Proven-' 
tion of Fragmentation) Act (50 of 1948), 
S. 16-A Punj 93 D (G N 15) (FB) 

— Madhya Bharat Land Revenue and Tenancy 
Act (66 of 1950) 

Ss. 86, 87, 89 — Rights of ordinary 

tenant are heritable SC 343 C (C N 73) 

S. 87 — Rights of ordinary tenant are 

heritable — See Tenancy Laws — Madhya 
Bharat Land Revenue and Tenancy Act 
(66 of 1950), S. 86 SC 343 C (C N 73) 

S. 89 — Rights of ordinary tenant are 

heritable — See Tenancy Laws — Madhya 
Bharat Land Revenue and Tenancy Act 
(66 of 1950), S. 86 SC 343 C (C N 73) 
— ^Manipur Land Revenue and Land Reforms 
Act (33 of 1960) 

Ss, 119, 126 — Scope — Tenant sur- 
rendering land — Landlord entering into 
possession — Such possession can be 
availed of, for purposes of S. 426 or 447, 
I.P.C. — (Penal Code (1860), Ss. 426, 447) 
— (Criminal P. C. (1898). S. 200) 

Manipur 23 C (C N 7) 

S. 126 — Scope — Tenant surrender-^ 

ing land — ■ Landlord entering into posses- 
sion Such possession can be availed of 

for purposes ot S. 426 or 447, I.P.C. — See 
Tenancy Laws — Manipur Land Revenue 
and Land Reforms Act (33 of 1960), S. 119 
Manipur 23 C (C N 7) 
— Orissa Land Reforms Act (16 of I960) 

Secs. 1 (3), 45, 47 (as amended by Act 

15 of 1965) — Provisions regarding ceiling 
and disposal of excess land in Chap. IV in- 
serted by Amending Act — Are not uncon- 
stitutionm, ILR (1967) Cut 333, Reversed 

SC 398 (C N 87) 

S. 45 (as amended by Act 15 

of 1965) — ’ Provisions regarding ceiling 
and disposal of excess land in Chap, IV 
inserted by Amending Act — Are not un- 
constitutional — See Tenancy Laws — 
Orissa Land Reforms Act (16 of 1960) (as 
amended by Act 15 of 1965), S. 1 (3) 

SC 398 (C N 87) 

S. 47 (as amended by Act 15 

of 1965) — Provisions regarding ceiling 
and disposal of excess land in Chap. IV in- 
serted by Amending Act — Are not un- 
constitutional — See Tenancy Laws — ■ 
Orissa Land Reforms Act (16 of 1960) (as 
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Tenancy Laws— Orissa Land Reforms Act 
(contd.) 

amended by Act 15 of 1965), S. 1 (3) 

, SC 398 (C N 87) 

— U. F. Imposition of Ceiling on Land- 
holdings Act (1 of 1961) 

S. 3 (1) — Tenure-holder — Definition 

of — Entry in Revenue records — Not re- 
levant for deciding as to who is tenure- 
holder All 130 B (C N 15) (FB) 

Ss. 10, 11 and 37 — Person claiming 

to be tenure-holder — Absence of his name 
in revenue records — Statement under 
S. 10 (1) not issued to him — He can still 
file objection to that statement. 1965 All LJ 
756 and 1967 All LJ 551, Overruled — Civil 
P. C. (1908), O. 1, R. 10 (2) 

All 130 A (C N 15) (FB) 

S. 11 — Person claiming to be tenure- 

holder — Absence of his_ name in revenue 
records — Statement under S. 10 (1) not 
issued — He can still file objection to that 
statement — See Tenancy Laws — U. P. 
Imposition of Ceiling on Landholdings Act 
(1 of 1961), S. 10 

All 130 A (C N 15) (FB) 

S. 37 — Person claiming to be tenure- 

holder — Absence of his name in revenue 
records — Statement under S. 10 (1) not 
issued — He can still file objection to that 
statement — See Tenancy Laws — U. P. 
Imposition of Ceiling on Landholdings Act 
(1 of 1961), S. 10 

All 130 A (C N 15) (FB) 

— U. P. Urban Areas Zamindari Abolition 
and Land Reforms Act (9 of 1957) 

Preamble — Object of the Statute 

All 159 C (C N 20) 

S. 2 (1) (d) — Construction — Area held 

on lease duly executed before 1-7-1955 for 
purpose of erecting building thereon can be 
included within the meaning of “agricul- 
tural area” in S, 2 (1), if being used for 
cultivation All 159 A (C N 20) 

S. 2(l)(d) — See Civil P. C. (1908), 

Preamble All 159 B (C N 20) 


Tort 

Accidents — Damages — Assessments 

of — Principles — See Fatal Accidents Act 
(1855), S. 1-A SC 376 A (C N 81) 

Transfer of Property Act (4 of 1882) 

S. 5 — Transfer of property — Un- 
equal partition between father and son — 
No transfer involved — See Gift Tax Act 
(1958), S. 4 Mad 111 B (C N 31) 

S. 8 — Interpretation of deeds See 

Registration Act (1908), S. 78 

Bom 109 C (C N 17) 
— ^S, 47 — Order of Settlement Officer 
under S. 36 — Interference by Director of 
Consolidation under S. 42 — Interference 
possible only on the two grounds mentioned 
in S. 42 — See Tenancy Laws — East Pun- 
jab Holdings (Consolidation and Prevention 
of Fragmentation) Act (50 of 1948), S. 16-A 
Punj 93 D (C N 15) (FB), 


T. P. Act (contd.) 

^S. 52 — Lis pendens — Applicability 

— Jammu and Kashmir Right of Prior Pur- 
chase Act (2 of 1993), S. 29 — Pre-emptiou. 

— Suit for — Suit property cannot be sold, 
by vendee after period of limitation to one- 
having equal right as plaintiff — Persons, 
having no right of prior purchase joined 
in sale by subsequent vendee — , Plaintiff’s, 
right of pre-emption not affected 

J and K 37. (C N 10) (FB) 

S. 60 — See Coml-fees and Suits. 

Valuation Act (1870), S. .7,(9) (U. P.) 

' All 188 (C N 26) 

Ss. 60 and 111 — Mortgage of shop — 

Suit for redemption of — Tenant of mort- 
gagee cannot resist — Tenant ceases to be 
tenant o.f property on redemption — Rule- 
that mortgagee’s tenant continues to be 
tenant of mortgagor on redemption re- 
lates to agricultural leases only 

Punj 109 (C N 17) (FB) 
S, 76 (a) and (c) — Tenant of mort- 
gagor, unless his tenancy is determined at 
the time of mortgage, necessarily attorns to* 
mortgagee — Alter redemption he is again 
relegated as tenant of the mortgagor 

Punj 104 (C N 16) (FB) 
S. 106 — Service of notice by affix- 
ing it to a conspicuous part of premises — 
Discrepancies in the evidence of witnesses 
in regard to nomenclature of place where- 
the notice has been fixed — Effect — In 
the absence of any material to show that 
the witnesses are interested in the landlord, 
it does not mean that notice has not been 
affixed to a conspicuous part of the pre- 
mises Mys 77 A (C N 19) 

-S. 106 — Notice of termination of 

tenancy — Notice sent under certificate of 
posting — Notice is deemed to have been 
duly delivered to addressee — See also- 
Evidence Act (1872), S. 114 

Mys 77 G (C N 19) 
-S. 108 — Affixture of notice to conspi- 
cuous part of premises — Procedure of — 
If the tender or delivery to the party is 
shown as impracticable, it is open to the- 
landlord to adopt the procedure — It is 
not necessary that attempt must be made to 
serve personally on all classes of persons re- 
ferred to in the section, i.e., the party or to* 
one of his family members or his servants: 
of his residence, before landlord can take 
advantage of the procedure of affixture 

Mys 77 D (C N 19)- 

-S. Ill — Mortgage of shop — Suit for- 

redemption of — Tenant of mortgagee can- 
not resist — Tenant ceases to be tenant of 
property on redemption — Rule that mort- 
gagee’s tenant continues to be tenant of 
mortgagor on redemption relates to agri- 
cultural leases only — See Transfer of Pro-- 
perty Act (1882), S. 60 

Punj 109 (G N 17) (FB) 

S. 122 — Mitakshara School (Madras 

School) — Joint family property — Aliena- 
tion of, by coparcener — Alienation in con- 
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T. P. Act (contd.) 

sideration of promise to marrj' — Validity 
of — Promise to marry is valuable con-- 
sideration — Alienation, not being gift, is 
valid to tlie extent of bis share in the pro- 
per — See Hindu Law — Mitakshara 
School (Madras School) 

Mad 113 (G N ,32) 

Travancore-Coclun General Sales Tax Rules 
(1950) 

See under Sales Tax, 

U. P. Imposition of Ceiling on Landhold- 
ings Act (1 of 1961) 

See mider Tenancy Laws. 

U. P. Industrial Disputes Act (28 of 1947) 

S. 6-H (1) and (2) — Powers of Labour 

Court — Question whether there has been 
retrenchment cannot be decided bj^ Labour 
Court — Labour Court can only compute 
compensation claimed to be payable to 
workmen when retrenchment is conceded — 
(Industrial Disputes Act (1947), Ss. 33-C (1) 
and 33-C (2)) SC 237 B (C N 50) 

Ss. 6-H (2) and 6-0 — Earned leave 

not availed of, b>; workmen before closure 
or transfer of undertaking — Compensation 
is not payable in absence of any provision 
in statute governing right to such compen- 
sation — (Industrial Disputes Act (1947), 
Ss. 25-FF and 33-C (2)) 

SC 237 F (C N 50) 

S, 6-0 — Scope — Order awarding 

retrenchment compensation cannot be made 
■without recording finding that there was 
retrenchment and compensation was payable 
— Labour Court cannot award compensa- 
tion without determining whether condi- 
tions of proviso to S. 6-0 have been ful- 
filled SC 237 C (C N 50) 

S. 6-0 — Earned leave not availed of 

by workmen before closure or transfer of 
undertaking — Compensation is not payable 
in absence of any provision in statute gov- 
erning right to such compensation — See 
U. P. Industrial Disputes Act (28 of 1947), 
S. 6-H (2) SC 237 F (C N 50) 

S. 6-R (2) (incorporated by U. P. Act 1 

of 1957) — U. P, Act 1 of 1957 having re- 
ceived assent of President, Sec. 6-R (2) 
would prevail over Sec. 25-J (2) of Indus- 
trial Disputes Act, 1947, by virtue of Art. 
254 (2) of Constitution 

SC 237 A (C N 50) 

U. F. Municipalities Act (2 of 1916) 

See under Municipalities. 

U. P. Sales Tax Act (15 of 1948) 

See under Sales Tax 

U. P. To\vn Areas Act (2 of 1914) 

See under Municipalities. 

U. F. Town Areas Election Rules (1948) 

See under Municipalities. 

U. P. Urban Areas Abolition and Land 
Reforms Act (9 of 1957) 

See under Tenancy Laws. 
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Wealth Tax Act (27 of 1957) 

S. 7 (2) (a) — Business with regular ac- 
counts — Determination of net value of 
fixed assets — Whether written-down value 
is true value — Onus is on assesee to prove 
— Failure to show that written-down value 
is true value — Adoption of value shown 
in , balance sheet is proper. (1965) 1 ITJ 
769 (Cal), Reversed. 

SC 352 A (C, N 75) 

S. 27 (6) — • Reference by Appellate 

Tribunal on question of law — Nature of 
duty of Piibunal to dispose of case after 
judgment given in reference, pointed out 

SC 352 B (C N 75) 

S, 50-A — Relief in respect of gift tax 

paid — Assesses is entitled to relief in res- 
pect of the amount paid as tax under S. 18 

(1) , Gift Tax Act, 1958 (as it stood before 
amendment) and the ten per cent credit 
given to him under that section cannot be 
deducted therefrom — Assessee cannot be 
penalised in respect of the ten per cent cre- 
dit given to him for making a voluntary 
payment of tax and which can in no cir- 
cumstance constitute gift tax — Gift Ta.x 
Act (1958) (before amendment), S. 18 (1) 

Orissa 37 (C N 16)- 

Words and Phrases 

‘Adultery’ — What is — See Divorce- 

Act (1869), S. 10 

Mad 104 (C N 27) (SB) 

“Annexation”, meaning — See Geneva. 

Conventions Act (1960), Sch. IV, Art. 6 
SC 329 A (C N 70) 

“Business” — See Sales Tax — Orissa 

Sales Tax Act (14 of 1947), S. 2(c) (as. 
stood prior to amendment of 1959) 

SC 253 C (C N 52)- 

“Canvassing” — See Municipalities — 

U. P. Town Areas Act (2 of 1914), S. 8-A 

(2) All 146 A (C N 17) (FJB) 

Expression “chemicals of all kinds” — 

Meaning of — See Sales Tax — U. P. Sales. 
Tax Act (15 of 1948), S. 3-A (1) ' 

All 191 (C N 27) (FB) 

Word "communicate” — Meaning — 

See Civil Services — Punjab Civil Sendees 
(Punishment and Appeal) Rules (1952), 
R. 3.26 (d) SC 214 A (C N 46) 

“Dependant” — See E.xpenditure Tax 

Act (1957) (as amended by Finance Act 
(1959) ), S, 2 (g) (i) 

Andh Pra 86 C (C N 11) (FB)' 

‘Determine” — See Sales Tax — Tra- 

vancore-Cochin General Sales Tax Rules 
(1950), R. 33 SC 311 (C N 65) 

^"Discharge” and “Release” — Distinc- 
tion between, pointed out 

Bom 109 D (C N 17) 

^"Grave” and "gravest” — See Civil 

Services Punjab Police Rules (1934), Vol. II, 
Chap. XVr, R. 16.2 (1) 

Punj 81 D (C N 13) 

“Hindu law” — r Means uncodified 

Hindu law and not amendments made to it 


50 SUB3ECTWISE LIST OF GASES' OVERRULEDj- 'ETC., IN AIR 1970 M RC 

B r- Acquisitioo ' Act (1 of 1894) 

P. G. (contd. . , ^ggg , .._s."4' (as amended by Act 38’ of 1923)— 

.;^Ss. 417 (S) ^^^^^970 sc 272; A AIR' 1964 All 353 -U Over. MR 197.0 AH' 

Onssa 26 — Revers. xa/w o.V \ 

^ ^ ' -.nno A»‘- Wr ‘ ' TSAvf^T? — S.' 5'A (as amended 'by Act 38. of .1923) — 

-_S. 439 — MR 196^0nssa 26, —..Revers. - 353— Over. MR, 1970. All 151 

AIR 1970 SC 272 A (CN 57). . „ ^Vl8) , ■ 


Criminal P. G. (contd.) ' _ 

.-Ss. 417 (3) a»d Wii^oTofc 372 A 
Orissa 26 — Revers. AIR 1970 SC 27.4, a 

(G N 57). 

_S 439 — MR 1968: Orissa 26, — , Revers. 
AIR 1970 SC 272 A (C N 57). . '. ' , 

Displaced. Persons (Compensation and 
Reliabilitation) Act (44 o£ 1954) .. .. 

_s 8 — AIR 1958 Funi 436 — ,Diss. MR 
1970 Delhi 58 (C N 11) 

Essential Commodities Act (10 of 1955) 

_S. 3 — Crl, Rev. No. 4 of 1967 (Assam) 

^Held not good law as interpreted MR 

1970 Assam 38 (C N 7). 

Hindu Adoptions and Maintenance Act (78 
of 1956) 

— S. 11 (vi) — S. A. No. 275 of 1962, D/- 
7-9-1965 (MP) — Revers. AIR 1970 SC 
343 B (C N 73). 

— S. 12 — S. A. No, 275. of 1962, D/-7- 
9-1965 (MP) — Revers. AIR 1970 SC 
343 B (C N 73). 

— S. 14 (4) — S. A. No. 275 of 1962, D/- 
7-9-1965 (MP) — Revers. AIR 1970 SC 
343 B (C N 73). 

Hindu Law 

— ^Hindu undivided family — S. A. No, 27^ 
of 1962, D/- 7-9-1965 (MP) — Revers. MR 
1970 SC 343 A (C N 73). 


—S. . 6 ., (as amended by Act 38 of 1923)— 
MR’ 1964 All 353— Over. MR 1970 .AH’ lol 
(C N 18) (FB). ■ ' . ■ , 

— S. 9 (1) (as amended by Act 38 of 1923)-7- 
MR 1964 All 353— Over. MR 1970, All .151 
■(C N 18) (FB). . ' 

— S. 17 (4) and (1) (as amended by Act ,38, 
of 1923) — MR 1964 All 353 — Over; AIR 
197.0 M 151 (C N 18) (FB). 

Motor Vehicles Act (4 of 1939) 

^S. 48 (3) — MR 1961 Ker 53 — -Diss. 

AIR a970 Mys 60 A- (C N 14), 

— S. 48 (3) — MR 1959 Raj 41 — Diss.. 
AIR 1970 Mys 60 A (C N 14). 

— S. 57 (3) and (8) — MR 1961 Ker 53 — - 
Diss. AIR 1970 Mys 60 A (C N 14). 

— S. 57 (3) and (8) — MR .1959 Raj 41 — 
Diss. MR 1970 Mys 60 A (C N 14). 

— S, 64 (b) and (f) — AIR 1961 Ker 53 — 
Diss. AIR 1970 Mys 60 A (C N 14). 

— S. 64 (b) and (f) . — AIR 1959 Raj 41 — 
Diss. MR 1970 Mys 60 A (C N 14). 

--S. 64 (f) — MR 1957 Raj 312 , (FB) — 
Diss. MR 1970 AU 182 A, (C N 24). ' ' - 


HOUSES AND RENTS 

— ! Kerala Buildings (Lease and Rent , Con- 
trol) Act (2 of 1965) 

— S. 11 (4) (i)— 1968 Ker LT (SN) P. 4— 
Over. AIR 1970 SC 337 A (C N 71).; , 

— S. 34 (1), Proviso — 1968 Ker LT. (SN) 
p. 4 __ Over. AIR 1970 SC 337A (C N 71). 


Income-tax Act (11 of 1922) 

— S. 10 (2) (xv) — ILR (1964)-Andh Pra 
616 — Revers. AIR 1970 SC 300 B 
(C N 63)., , . ' ; ; 

— S. 28 — (1963)48 ITR 324 (All) --- Diss. 
MR 1970 Orissa 88 (G .N 17), 

— S. 28 — (1961) 42 ITR' 129 (Pat) — Diss. 
,MR 1970 Orissa 38 (C N T7). 

Income-tax Act (43 of 1961), 

— S. 132 — MR 1965 All 487 — Revers. 
AIR 1970 SC 292 A (C N 62). ... 

Industrial Disputes Act (14 of 1947) 

S3-C(2) — (1968) 7.0 Bom LR : 104 
(FB), — Held Overruled in view. of MR 1969 
SC 1335 as interpreted AIR 1970 SC 209 A 
(G N 44). 

—5. 33-C (2) Appln, No. LGB 28 of 
1985, D/- 16-4-1968 (Bom) Revers. MR 
1970 SC 209 A (G N 44). 


MUNICIPALITIES 

— Calicut City Municipal Act (Kerala,, -Act 

30 of 1961) , ;i 

— S.-. 126, Proviso — ILR (1965) .2 Ker 639< 

— Revers. AIR 1970 SC. 264, B (C N 54). 

— U. P. .Town Areas Act (2 of 1914) 

— S. 8M (2) Gmi' Misc. :W; 'No. .1137 oP 

•1966, D/- 5-9-1966 - (All) — Over. . MR 
1970 All 146 A (C. N ,17) (FB). 

— S. 39 -i. ILR 1960 (2) All 822 — Partly 
OverMed. MR 1970 AU 146 C (C N 17)> 
.(FB).-,-. ■■ , - •’ ■ ... . •: 

.-r- S.‘^39 —• C. Misc. W. No. . 1137 of 1966, 
DA 5-9-1986 (All) — Over. MR 1970 AU! 
146 A (G N 17) (FB). 

PUBLIC SAFETY 

— Preventive Detention Act (4 of 1950) 

—S: 3 j(2) ' (b)— MR 1956 Sau 73 — Diss. 
AIR 1970 Ker 50 (C N 11) 

— S..3 -(2) (b) —MR 1915 Mad 1159 — 
Diss. MR 1970 Ker 50 (G N 11). 

Representation of the, People Act (43 o6 
1951) , , 

— S.92— Ele. Petn.. No. 7 of 1967, DA21'- 
5-1968 (All-LB) — Revers. AIR 1970- SC 
276 (G N 58). ■ 
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SALES TAX 


—Orissa Sales Tax Act (14 of 1947) 

— S. 2 (c) — (1964) 6 OJD 345 — Revers. 
AIR 1970 SC 253 C (C N, 52). 

— S. 9 (1) — (1964) 6 OJD 345 — Revers. 
Am 1970 SC 253 B (C N 52). 

— S. 12 (5) — (1964) 6 OJD 345 — Revers. 
Am 1970 SC 253 B (C N 52). 

— S. 25 (1) (a) — (1964) 6 OJD 345 — 
Revers. Am 1970 SC 253 B (C N 52). 

— Travancore-Cochin General Sales Tax 
Rules (1950) 

— R. 33 — W. P. No. 46 of 1967, D/- 18- 
«-196S (Ker) — Revers. Am 1970 SC 311 
(C N 65). 


TENANCY LAWS 

— ■ Bombay Tenancy and Agricultural Lands 
■(Vidharbha Re^on) Act (99 of 1958) 

— ^S. 110 — Spl. CiviVAppIns. Nos,' 1189 
of 1965 and 394 of 1966, D/- 20-12-1966 
■(Bom) — Over. AIR 1970 Bom 86A (C N 12). 
— East Punjab Holdings (Consolidation and 
, Prevention of Fragmentation) Act (50 of 
1948) 

— S. 16A — AIR 1942 Mad 622 (FB) — 
Diss. AIR 1970 Piinj 93 D (C N 15) (FB). 
— S. 36 — AIR 1942 Mad 622 (FB) — Diss. 
AIR 197,0 Punj 93 D (C N 15) (FB).. 

— S. 42 — AIR 1942 Mad 622 (FB) — Diss. 
AIR 19Z0 Punj 93 D (C N 15) (FB). 


Tenancy Laws (contd.) 

— Orissa Land Reforms Act (16 of 1960) 

— S. 1 (3) (as amended by Act 15 of 1965) — 
ILR (1967) Cut 333. — Revers. Am 1970 
SC 398 (C N 87). 

— S. 45 (as amended by Act 15 of 1965) — 
ILR (1967) Cut 333 — Revers. Am 1970 
SC 398 (C N 87). 

— S. 47 (as amended by Act 15 of 1965) — 
ILR (1967) Cut 333 — Revers. Am 1970 
SC 398 (C N 87). 

— U. P. Imposition of Ceiling on Landhold- 
ings Act (1 of 1961) 

— S. 10 — 1965 AU LJ 756 — Over. AIR 
1970 All 130 A (C N 15) (FB). 

— S. 10 — 1967’ All LJ 551 — Over. AIR 
1970 All 130 A (C N 15) (FB). 

— S. 11 — 1965 All LJ 756 -- Over. AIR 
1970 All 130 A (C N 15) (FB). 

— S. 11 — 1967 All LJ 551 — Over. AIR 
1970 All 130 A (C N 15) (FB). 

— S. 37 — 1965 All LJ 756 — Over. AIR 
1970 AR 130 A (C N 15) (FB). 

— S. 37—1967 AU LJ 551— Over. AIR 1970 
AU 130 A (C N 15) (FB). 


Wealth-Tax Act (27 of 1957) 

— S. 7 (2) (a) — (1965) 1 ITJ 769 (Cal) — 
Revers. Am 1970 SC 352 A (C N 75). ' 


COURTWISE LIST OP CASES OVERRULED, REVERSED AND 
DISSENTED FROM ETC. IN A. I. R. 1970 MARCH 

DISS. = Dissented from in: NOT'F.=Not followed inj OVER, = Overruled in; 


REVERS.= 

ALLAHABAD 

<1896) ILR 18 AU 233 = 1896 AU IVN 84, 
Narain Das v. Hazarilal — Held obiter 
as interpreted AIR 1970 Guj 49 
(C N 8). 

AIR 1959 AU 763 = 1959 Cri LJ- 1384, 
Bhag^vat Singh v. State — Over. AlR 

1970 AU 154 (C N 19). 

(1960) ILR 1960 (2) AU 822 — Partly Over- 
ruled. AIR 1970 All 146 C (C N 17) 
(FB). 

(1963) 48 ITR 324 (All), Lai Ohand Copal 
Das V. Commissioner of • Income-tax, 
U. P. and V. P. — Diss. AIR 1970 
Orissa 38 (C N 17). 

AIR 1964 AU 353 = 1964 AU LJ 928, 
Sheikh Ghulam Maula v.; State of U.P. 
—Over. AIR 1970 AU 151 (C N 18) 
(FB).,. . 

AIR 1965 AU 487, Seth Brothers v. Com- 
missioner of Income-tax, U, P., Luck- 

. now ; — Revers. Am 1970 SC, 292 A, 
B (C N 62). , - 


Reversed in 

AUahabad (contd.) 

1965 AllLJ , 756, Bageshwari Devi v. 
S. B. Pandey — Over. AIR 1970 AU 
130 A (C N 15) (FB). 

(1966) C. Misc. W. No. 1137 of 1966 dated 
5-9-1966 (AU) — Over. AIR 1970 All 
146 A (C N 17) (FB). 

1967 All LJ 551 = 1967 AU WR (HC) 186, 
Kesar Sugar Works Ltd,, Baheri v. 
State of U. P. — Over. AIR 1970 AU 
130 (C N 15) (FB). 

(1967) 2 Com LJ 92 = (1966) 36 Com Cas 
585 (All), Ramachandra and Sons (P.). 
Ltd. V. State — Diss. AIR 1970 Andh 
Pra' 70 (C N 9) (FB). 

(1968) Election Petition No. 7 of 1967, D/- 
21-5-1968 =Civ. Misc. Applns. Nos. 41' 
(E) and 42(E) of 1968 (AU LB) — 
Revers. Am 1970 SC 276 (C N 58). 

ANDHRA PRADESH 

AIR, 1963 Andh Pra 389 = 1963 (2) Cri LJ 
368, Public Prosecutor v. H, R. Basava 
Raj — Over. AIR 1970 Andh Pra 70 
■'(G N 9) (FB). 
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Andhra Pradesh (contd.) , 

(1964) ILR (1964) Andh Pra 616, V. Bapaiah 
Chowdary v. Commissioner of Income- 
tax, Excess Profit Tax, Andhra Pradesh 
— Revers. AIR 1970 SC 300 B 
(C N 63). 

(1967) ILR (1967) Andh Pra 265, Messrs, 
Kurapati Venkata Satyanarayana y. 
State of Andhra Pradesh — Revers. 
AIR 1970 SC 306 A (G N 64). 

ASSAM 

(1967) Cri. Revn. No. 4 of 1967 (Assam) — 
Held not good law as inteipreted 
AIR 1970 Assam 38 (C N 7). 

BOMBAY 

Observations in AIR 1933 Bom 457 = 35 
Bom LR 1033 (FB), Mukund Bapu v. 
Tanu Sakhu — Diss. AIR 1970 Guj 49 
(C N 8). 

AIR 1954 Bom 204 = ILR 1954 Bom 434, 
A. C. Patel V. Vishwanath Chada — 
Over.' AIR 1970 SC 228 A (C N 49). 

AIR 1954 Bom 254 = ILR 1954 Bom 
544, F. E. Darukhanawala v. Khem- 
chand Lakhan — Over. AIR 1970 SC 
228 A (C N 49). 

AIR 1956 Nag 268 = ILR (1956) Nag 618, 
Kewalchand v. Dashrathlal — Over. 
AIR 1970 SC 228 A (C N 49). 

(1966) Spl. Civ. Applns. Nos. 1189 of 1965 
and 394 of 1966 D/-20-12-1966 (Bom.) 
—Over. AIR 1970 Bom 86A (C N 12). 

(1968) 70 Bom LR 104 = 1968 Mah LJ 1 
(FB), P. K. Porwal v. Labour Court — 
Held Overruled in view of AIR 1969 
SC 1335 as interpreted AIR 1970 SC 
209 A (C N 44). 

(1968) Appln. No. LCB-28 of 1965 D/- 
16-4-1968 (Bom.) — Revers. AIR 1970 
SC 209 A (C N 44), 

CALCUTTA 

AIR 1924 Cal 895 = 28 Cal WN 873, 
Chandra Kumar Mukhopadhya v. Smt. 
S. B. Debi — Diss. AIR 1970 Ker 57 
(C N 13). 

AIR 1933 Cal 627. = ILR 60 Cal 753, 
Midnapore Zamindary Co. Ltd. V. Abdul 
Zalil — Diss. , AIR 1970 Ker 57 
(C N 13). 

(1935) 39 Cal WN 1152, Ballav , Dass v. 
Mohanlal Sadhu — Diss. AIR 1970 
Andh Pra 70 (C ,N 9) (FB). 

(1947) 51 Cal WN , 654, Nabakumar Roy 
Chaudhary v. Prafulla Chandra Chau- 
dhary — Over. AIR 1970 Cal 99 
(C N 13): • . . 

AIR 1948 Cal 42 = 48 Cri LJ 236, Bhagi- 
rath V. Emperor — Diss. AIR 1970 
Andh Pra 70 (G N 9) (FB). 

1963 (1) Cri LT 521 = 1962 Com Cas 1143 
(Cal.), Dulal Chandra Bhar v. State of 
West Bengal — Diss, AIR 1970 Andh 
Pra. 70 (C N 9) (FB). . . . 

(1965) 1 ITJ 769 (Cal), , Commissioner of 
Wealth Tax, Calcutta v. Tungabhadra 
Industries Ltd. — Revers. AIR 1970 
SC 352 A (C N 75). 


Calcutta (contd.). 

AIR 1966 Cal 68, Commissioner of Wakfsi, 
West Bengal v. Smt, Ayesa Bibi — 
Revers. AIR 1970 SC 287 (C N 61)., 
(1967) 37; Com Cas 195 = 70 Cal.WN 486, 
Bangeswari Cotton Mills Ltd., In the 
matter of^ — ^Diss. AIR 1970 All. 165 B 
■ (C N 21). 

, GUJARAT 

AIR 1956 Sau 73 = . 1956 Cri LJ 1231, 
Polubha v. Tapu Ruda — Diss. AIR 
1970 Ker 50 (C N 11)., . 

KERALA 

AIR 1961 Ker 53 =. 1960 Ker LJ 1029, 
Devraja Iyer v. Regional Transport 
Authority — Diss. AIR 1970 Mys 60 A 
(C N 14). 

(1965) ILR (1965) 2 Ker 639, Corporation 
of Gahcut v. Jothi Timber Mart — 
Revers. AIR 1970 SC 264 B (CN54), 
(1968) 1968 Ker LT (SN) P. 4=O.P. No. 2653 
of 1967, D/-4-10-1967, Abdul Rahiman 
V. Rajan — Over. AIR 1970 SC 337 A 
- (C N 71). > ■ , ' r 

(1968) W. P. No. 46 of 1967 , D/-18-6-196S 
(Ker.) — Revers. AIR 1970 SC 311 
(C N 65). 

MADHYA PRADESH 

(1965) S.A. No. 275 of 1962 D/-7-1-1965 
(M,P.) — Revers. . AIR 1970 SC 343 
A, B (C N 73). 

MADRAS 

AIR 1915 Mad 1159 = 16 Cri LJ 268, Md. 
Kasim v. Emperor — Diss. AIR 1976 
Ker 50 (C N 11). 

AIR 1942' Mad 622 = ILR (1943) Mad 15 
(FB), T. P. R. Palania Pillai v. Amjatli 
Ibrahim Rowther — Diss. AIR 1976 
•' Punj 93 D (C N 15) (FB). ' 

AIR 1947 Mad 347 = ILR (1948) Mad 13 
(FB), Vasireddi Srimanthu v. Venka- 
tappayya — Diss. AIR 1970 Rai 53 
■ (C N 9). . - 

AIR 1952 Mad 871 = ILR (1952) Mad 
715, Arunachala Chettiar v. Vadla- 
Koundan — Diss. AIR 1976 Bom 67 
(C N- 9). 

(1961) C.R.P. No. 1764 ' of 1961 . (Mad.)— 
Over. AIR 1970 Mad 107 :(C N 29). 
(1964)1964 MadWN- 103 = (1964) 34 Com. 
Cas . 1, Neptune Studios Ltd. v. State— 
Diss. AIR 1970 Andh Pra 70 (CN9> 
(FB). , ' 

AIR 1966:Mad 415. = 1966 Cri LJ.1279, . 
Afnbalavana Chettiar, ,P.r S. N- S. and 

Co. (P.) Ltd. V. Registrar of Companies 
—Diss. AIR ■ 1970 'Andh Pra 76 
' (G N 9) (FB). - , • ' ■ ' 

(1968) 38 Cbm Cas 197 = '(1968)1 ComLJ 
102- (Mad), In re, W. A. Beardsell ana 
Co, (P.) Ltd. — Diss. AIR .1970 All 
.165 B (C N 21),. • ■ 

. , ORISSA 

(1964) 6 OJD 345 — Rfevers,'/ AIR 1970 SC 
253 B, C (C N 52), • 
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Orissa (contd.) 

,(1967) ILR 0967) Cut 333,. Chandra Sekhar 
Singh Bhoi v. State of Orissa — ^Revers. 
AIR 1970 SC 398 (C N 87). 
air 1968 Orissa 26, Jagabandhu Behera v. 
Khetrabasi Samal — Revers. AIR 1970 
SC 272 A (C N 57). 

PATNA 

AIR 1961 Pat 207 = ILR 40 Pat 625, 
Babu Jagtanand v. Sri Satyanarayanji 
and Lakshmiji — Over. AIR 1970 SC 
228 A (G N 49). 

(1961) 42 ITR 129 = ILR 40 Pat 571, 
Murbdbar Tejpal v. Commissioner of 
Income-tax ^ Diss. AIR 1970 Orissa 
38 (C N 17). 

air 1969 Pat 394, Bishop S. K. Patro v. 
State of Bihar — Revers. AIR 1970 
SC 259 C, D (C N 53). 

PUNJAB 

AIR 1958 Pun] 436 = ILR (1958) Punj 
1099, Tirath Ram Lai Chand v. Mehar 


Punjab (contd.) 

Chand Jagannath — Diss. AIR 1970 
Delhi 58 (C N 11). ; ^ 

AIR 1961 Punj 187 ,= 1961(1) Cri LJ: 708, 
S. Jddh Singh v. Mahant Bhagambar 
Das — Diss. AIR 1970 All 154 
(C N 19). 

(1963) 65 Pun LR 975, State of Punjab v. 
Kheni Ram — Revers. >AIR 1970 SC 
214 A (C N 46). 

RAJASTHAN , 

AIR 1957 Raj 312 = 1957 , Raj ,LW 477 
(FB), Jairamdas v. Regional Transport 
Authority — Diss. AIR 1970 All 182 
A (C N 24), 

AIR 1959 Raj 41 = ILR (1958) 8 Raj 
1112, Meeralal v. State of Rajasthan — 
Diss. AIR 1970 Mys 60 A (C N 14). 

AIR 1963 Raj 134 = 1963 (2) Cri LJ 48, 
State v. T. C. Printers (P.) Ltd. — ^Diss. 
AIR 1970 Andh Pra 70 (C N 9) (FB). 



COMPARATIVE TABLE 

( 10-2-1970 ) 

A. 1. R. 1970 March = Other Journals 


AIR 1970 Supreme Court 
AIR Other Journals 
209 (1969) 1 SOWB 1092 

(1969) 2 S C C 199 
(1969) 2 S 0 J 749 
36 P J B 324 
(1989) 2 Lab LJ 711 
211 (1969) 1 S 0 0 601 

(1969) 2 B 0 J 668 
1969 M P W B 884 
214 1969 Setv L B 833 

(1969) 2 BOWB 718 
219 ^ 

223 (1969) 2 SOWB 706 

228 (1969) 1 8 0 A 671 

(1969) 2 S C C 289 
1969 Ben 0 B 889 
237 (1969) 2 S 0 0 400 

19 Pao L B 268 
36 P J a 310 
(1969) 2 Lab L J 728 
245 (1969) 2 8 0 0 43 

19 Pao L B 66 
(1969)2 LabLJ6g8 

263 (1969) 2 8 G 0 627 
85 Oat L T 1281 
1969 SOD 1080 

269 (1969) 1 SOWB 934 

(1969) 1 S 0 0 863 
1969 Ker L I 312 
1969 Pat L J B 

(SO) 61A 

264 (1969) 2 SOWB 206 
(1969) 2 B 0 C 348 


AIR 1970 Supreme Court 

AIR 

Other Journals 

267 

(1969) 2 S 0 0 34 

269 

(1969) 2 S 0 0 426 
1969 BOD 1162 

272 

(1969) 2 8 0 0 671 
36 Ont L T 81 

278 

(1969) 2 a G 0 433 

281 

(1969) 2 8 C 0 316 

283 

(1989) 2 8 C 0 234 
(1969) 2 8 0 J 870 
1969 Mad L J 

(Ori) 862 

287 

(1969) 2 8 0 0 305 

2S2 

(1969) 2 8 0 0 324 
74 I T B 886 

300 

(1969) 2 8 0 0 389 
(1970) 1 I T J 66 

306 

(1969) 2 8 0 0 439 

311 

(1969)2 8 00 396 
1969 Ker L T 783 

314 

(1969) 2 8 0 C 447 

318 

(1969) 2 8 0 0 371 

822 

(1969) 2 8 0 0 380 

326 

(1969) 2 8 G 0 359 

339 

• •• 

337 

(1969) 1 S 0 W B 

1193 

1969 Ker L T 348 
(1969) 2 S 0 G 194 
1969 Ben 0 E 637 

340 

(1969)2 8 0 0 452 i 


AIR 1970 Supreme Court 
AIB Other Journals 
i343 (1969) 2 8 0 0 644 

1969 blab L J 926 
1969 M P L J 868 

1969 Jab L J 1028 

1970 M P W E 60 

349 (1969) 2 S 0 0 429 

362 (1969) 2 S 0 0 628 

366 1969 SOD 1098 

369 (1969)52 SOWB- 690 
1969 SOD 1020 

364 1969 Serv L B 839 

866 (1969) 2 SOWB 727 

370 (1969) 2 SOWB 667 

378 (1969) 2 SOWB 779 

381 ... 

385 (1969) 2 S 0 0 351 

1969 Ker L T 641 
388 (1969 ) 2 8 0 0 310 

74 I T R 849 
(1969) 2 SOWB 964 
(1970) 1 I T J 46 
[390 (1969) 2 BOWB 265 

! (1989) 2 8 0 0 319 

19 Pao L B 79 
(1969) 2 Lab L J 777 
394 (1969) 2 S 0 0 618 

(1970) 1 1 T J 72 
(1969) 2 SOWB 287 
398 (19f 9) 2 B 0 0 334 

11 Orissa J D 104 
36 Out L T 1 


AIR 1970 U S S C 


AIR 

Other Journals ' 

18 

24 Law Ed-2d H7 

26 

23 Law Ed-2d 349- 

32 

23 Law Ed>2d 404 

AIR 1970 Allahabad 

AIR 

Other Journals ' 

ISO 

1969 All W R 

(HO) 285 
1969 All L J.556 

143 

• •• 

146 

1969 All W B 

(FB) 

(HO) 309 
1969 All LJ 550 

151 

1969 All LJ 674, 

(FB) 

1969 All W B 

(HO) 526 

154 

1968 All Ori R 537 
1968 All W B 

(HO) 828 
ILR (1968) 2 All 345 

159 

1989 All W B 

(HO) 137 
1969 All L J 482 

165 

39 Oom Cas 137 
(1969) 1 Com L J 

259 

1969 All L J 625 

170 

••• 

180 

1969 All W E 

(FB) 

(HC) 180 
1969 All L J 421 

182 

1969 All L J 103 
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AIR 1970 Allahabad 
AIR Other Journals , 

185 IS 69 All WR 

(HO) 148 

1969 All Cri R 107 
188 \ 

191FB1969 All L J 643 ' 

AIR 1970 Andhra 
Pradesh 

AIR Other Journals 

70 39 Com Cas 1000 

(FB) ILR(1969) 

AndhPrallSl 
80 (1969) 2‘Andh WR 

(FB) 334 

2BBTC1 
ILR (1968) Andh 

Pra 279 


A. I. R. 1970 March = Other Journals 


86 

(FB) 

109 


AIR 

35 

33 

40 

43 


AIR 1970 Assam 
Other Journals 
Assam L R (1969) 
Assam 161 
Assam L R (1969) 
Assam 155 
Assam LR (1969) 
Assam 137 


AIR 1970 Bombay 


AIR 

Other Journals 

67 

71 Bom L E 172 
1969 Maha L J 398 
ILR (1970) Bom 37 

73 

71 Bom L B 157 

ILR (1969) Bom 402 

79 

71 Bom L K 699 

86 

1969 Maha L J 447 
71 Bom L B 816 

93 

71 Bom L R Bl9 
1969 Maha L J 740 

96 

1969 Maha L J 425 

101 

71 Bom L R 372 
, 1969 Maha L J 732 

104 

71 Bom L E 468 
1969 Maha L J 669 
ILR (1969) Bom 963 

109 

71 Bom L E 305 
1969 Maha L J 487 


AIR 1970 Calcutta 
AIR . Other Journals 
99, 

104 73 Cal W N 714 

110 


AIR 

118 

120 

124 

127 


AIR 

52 

58 

68 

60 

B6 

71 

76 


AIR 

35 

47 


AIR 1970 Calcutta 
Other Journals 


71 1 T E 326 

AIR 1970 Delhi 
Other Journals 


AIR 1970 Goa • 
Other Journals 


AIR 1970 Gujarat 

AIR Other Journals 

49 10 Guj L R 654 

53 
69 

AIR 1970 J. & K. 

AIR Other Journals 

33 1969 Hash L J 278 

37FB1969 Hash L J 454 
43 1969 Hash L J 356 

45 

AIR 1970 Kerala 

AIR Other Journals 

50 ILR (1969) 1 Kor 

371 

54 1970 Ser L R 120 

67 ILR (1969) 2 Ker 87i 
1969 Ker L J 399 
1969 Ker L T 462 
1969 Ker L R 1044 

AIR 1970 Madhya 
Pradesh 

!AIR Other Journals 

49 1969 Jab L J 651 

1969 M P W R 613 
1969 M P;L j 834 
65. . 1969 MP LJ 737 

68 1969 MPLJ611 
1969 M P W R 661 
1969 Jab L J 1095 


AIR 1970 Madras 


AIR 


Other Journals 


103 

82 Mad L W 454 

(SB) 

(1969) 2 Mad L J 

194 

104 

82 Mad L W 468 

(SB) 

(1969) 2 Mad L J 

196 

106 

82 Mad L W 98 
(1969) 1 Mad L J 


422 

107 

(1969) 1 Mad L J 

151 

82 Mad L W 120 

108 

(1969) l.Mad L J 

514 

111 

72 I T R 1 

113 

82 Mad L W 411 
(1969) 2 Mad L J 

597 

117 

741 TE 200” 

(1969) 2 I T J 762 

119 

(1969) 1 Mad LJ 

348 

82 Mad L W 323 

AIR 1970 Manipur 

AIR 

Other Journals 

23 


26 

••• 

32 


AIR 1970 Mysore 

AIR 

other Journals 

49 

19 Law Rep 82 
(1969) 2 Mys L J 

587 

52 

19 Law Rep 59 

59 

(1969) 2 MysL J 

332 

60 

19 Law Rep 229 
(1959) 2 Mys L J 

135 

67 

(1969) 2 Mys L J 

264 


1969 A 0 J 439 

70 

(1969) 1 Mys L J 

290 


17 Law Rep 843 

73 

18 Law Rep 189 
(1969) 1 Mys L J 

663 


AIR 1970 Mysore 
AIR Other Journals 

76 . (l9B9)2MyBLJ 92 

77 (19B9)2MyBLJ 

179 

1969 Ben 0 E 872 
: , 19 Law Rep 435 

AIR 1970 Orissa 
AIR Other Journals 

36 85 CutL.Tg81 


37 

. 36 Out' LT. 1060 

76 I T R 96 

38 


,41 

• •• 

43 

, 86 Out L-.T 72 

46 

35 Cut L T 977 

47 

35 Out L T 957 

AIR 1970 Patna 

1 AIR 

Other Journals 

79 


89 

1969 B L J R 624 

91 

• •• 

95 

... 

AIR 1970 Punjab 

AIR 

Other Journals 

81 

ILR (1968) 1 Punj 
368 

85 

93 

1969 Cur L J 471 

(FB) 

ILR (1869) 2 Punj 
221 

104 

71 Pun L R 606 

(FB) 

ILR (1969) 2 Punj 
110 

1969 Ben OR 374 

109(FB) . ... ; 


110{FB) ... 

112 ILR (1969) 1 Punj 
(FB) 304 

•1969 Sarv L R 79 


AIR 1970 Rajasthan 
AIR 
63 


59 

60 . 


, Other Journals 
ILR (1969) 19 Raj 
412 

1970 Raj L W 9 
1969 Raj L W 253 
ILR (1969) 19 Raj 
626 
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i Monthly Journal started from January 1968. : 

A Journal devoted to Labour and Industrial decisions. 
Besides Judgments of the Supreme Court and ail the High 
Courts, the journal will contain illuminating articles ; 
by legal luminaries and Labour Law experts, Labour 
Acts of our Parliament and State Legislatures and 
Statutory information like rules, regulations, orders, 
authorisations, and delegations, made, issued, or 
promulgated by the Central as well as State 
Governments, in Digest 

Yearly subscription of the Journal is Rs. 36/- (Inland 
subscription) plus postage and packing ^charges. 

Annual subscription is payable either by money order or by. 
cheque. When payment of subscription is made by cheque 
please add 50 paise to the subscription amount towards Bank 
collection charges. It can also be recovered per Y. P. P.'with 
January part. 

For the convenience of subscribers, subscription can also 
be accepted in half-yearly instalments in January and 
July, of Rs. 18/ ’(Inland subscription) plus postage 
and packing charges^ Monthly subscription will 
be realised per VI P. P. for Rs. S/-, (Inland 
subscription) plus postage & packing charges. 

For further information and details contact our 
travelling or local representatives^ or 

Write to : — The Sales Manager^ 

ALL INDIA REPORTER LTD. 

Pi 0. Box No. 66| CongcBBB Nsgar. 

N A G P U R - 1 (Maharashtra). 
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By 
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BOOKS Under Print 

(1) FIFTEEN YEARS’ DIGEST (1951 to 1965) (Includes also cases 

-oi 1950) (Civil, Criminal & Kevenue) (in 14 Volumes.) 
Vdls. I to XIII already despatched. Vol. XIV under despatch 

(2) INDIAN PENAL CODE (XLV of I860)— (1st Edn. in 4 Vols.) 

Vol. I already despatched. Vol. II under despatch 

(3) A. 1. R. MANUAL 3rd Edn. 22 Volumes, 

Vols. 1 to 4 already despatched. Vol. 5 under despatch. 

Beady for Despatch 

1. LIMITATION ACT — (4tli 1965 Edn.) (2 Vols.) 

2. CRIMINAL PROCEDURE CODE — (6th 1966 Edn.) 

(3 Vols.) 

3. TRANSFER OF PROPERTY ACT — (4th 1968 Edn.) 

' ^ (in 3 Vols.) 

JOURNALS ; .. . 

ALL INDIA REPORTER 
CRIMINAL LAW JOURNAL , r 

, LABOUR & INDUSTRIAL CASES: 

’ A. I. R. Back sets (only available sets) 

Cri L. J. Back sets (only available sets) . 

L. I. C. Back year set. ' 

Quotations on request. Supply will ie made suly'ect to previous engagements. 

Money payable at Nagpur. 

Sales Manager, ■ 

All India Reporter Ltd., „ 

( Post Box No. 56 ) NAGPUR 1. 

NOT AVAILABLE FROM AOT BOOKSELLER 
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THE FIRST BOOK PUBLISHED ON THE SUBJECT JUST OUT 

LAW OF 

Municipal Corporations in India 

By R. D. AGARWAL, Advocate 

1969 Ed. Rs. 25. 

An important book for the Bench, the Bar, Municipal Corporations, Municipal Boards, , 
its officers and ■workers . and all those -who have to deal "with the Local Self. Government 
Institutions in any manner. 

It is a book of its o-wn kind and is the only book available on the subject and thus- 
fchis book fills the long.felt gap. 

The utility and usefulness of this publication are greatly increased on account of the 
fact, that this book deals and discusses case.la-w of Supreme Court and all High Courts arising; 
out of Municipal Acts of different States and thus the Bench and tbie Bar get the principles- 
of la-w laid do^wn on this subject at one place for ■which one is required to refer to Various- 
States Municipal Acts. Thus this book has its o^wn charm and importance and is' sure to. 
prove indispensable. , , _ 

The author has divided the book into chapters and each chapter deals ■with one branchi. 
of cases arising opt , of -the Municipal^ Acts of different States. 

The Chapter headings are as under : 

1. Introductory and Deffiiitions. 

2. Interpretation . of Municipal Statutes. 

3. Constitution of,, and control over, Municipal Corporations. 

4. Municipal ' Elections. 

5. Municipal Property and Fund. 

-5 6. .Municipal Tfl‘'^s,tiqn. "■ 

' ' ’ 7. Conduct of Business. 

8. Municipal Members, Officers and Servants. 

9. Po^wers of Corporations in respect of Buildings, Public Drains, Streets, Scaveng- 

ing and Water-supply. 

10. Po^wers of Corporation in respect of . Markets, Slaughter-houses and Trade and-. 

Profession. " ' ' ' ’ ' ■' ■ ' ' 

11. Improvement Schemes. 

12. Licences and Pees. ' ' ’ - . . . 

18. Contracts and Liabilities. 

14. Suits, Prosecutions and Penalties Suits. . . 

15. Bye-laws, Rules and Regulations. > . 

Thousands of intricate points are dealt with in the book. A few, for instance, are- 
given below: 

Abuse of Position, Abolition of post. Acquisition of property, Acquittal, Compensation,, 
Adulteration, Stray animals. Cost, • Yaluation, Appeals, Assessment, Ballot paper. Bribery, 
Breach, Budget, Burden of proof. Cancellation of licences. Cinemas, Damages, Conviction,. 
Di^issal, Elections, Educational Establisment, Exemption, Forfeit, Bealth, Highways, Tenant,. 
Injunctions, J urisdictiori. Limitation, Meetings, Taxation, Nazul Land, Negligence, No confidence- 
resolution, Nuisance, Numbering of buildings. Eights, Duties, Power, Octroi, Prosecution,. 
Municipal servants. Terminal Tax, Public analyst. Punishment, Gardens. 

The book contains 700 Royal pages with full cloth binding and gold embossed and'^ 
a plastic cover thereon and thus has an excellent get-up. ' 

We are sure that you ■will agree that this Encyclopaedic- Book is- indispensable and-, 
should appear in every library and accordingly we -await your orders. 

Place your orders with the Publishers : 

LA W BOOK COMPANY 

Sardar Patel Marg Post Box No. $, ALLAHABAD- 1,. 
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RECENT LEGAL PUBLICATIONS 

PUBLIC SERVICE LAW THROUGH THE CASES By Mtdan Bhttia 
This book is not meant to be a commentary on Service LaWi and no commentary on the subject could 
be very helpful. Beal guidance can be derived from the study of application of settled principles of Law of 
Courts to dififerent set of oiroumstances. The book will serve as a useful guide in this regard to members of 
the legal profession as well- as public servants. . , ■ • , • , 

1969 Boyal 8vo 524 pp. Bs. 30.00 

CHEQUES IN LAW AND PRACTICE By M. S. Parthasarathy 
The book presents the legal principles and established banking practices governing cheque transactions 
fn India. Numerous Indian and foreign decisions are cited. The book will be highly useful to bankersi 
lawyers and businessmeni and as an informative text book to students, 

1969 Demy 8vo 435 pp. Rs. 25,00 

FOUNDATION OF WAGE POLICY 
With Special Eeference to Supreme Court's Contribution : By K. S. V. Menon 
This is the first systematio_ attempt to study_ the contribution made by the Supreme 'Court to the 
evolution and working of Wage Policy from an operational angle. Part I traces the evolution of wage policy 
lince Independence. Part II discusses important Case Law on wages decided by the Supreme Court since 
1957. _ Fart III seeks to present recommendations made by the Indian Labour Conference, Standing Labour 
Committee, etc. on' wages, etc. ' ; • 

1969 Demy 8vo 324 pp. R». ‘22.00 

ADMINISTRATIVE , LAW By S, Rajagopalan ' ' ' 

Administrative Law has iiow come to occupy a vital place in jurisprudence — an emergent realityin'-tho 
legal systems of the countries Wedded to the observance of the Buie of Law;_ Crammed with references, and 
. irhormation, each subject is dealt with in the light of its history and e'volution in India and various foreign 
countries. ' 

1969 Demy 8vo 462 pp. ' Bs. 25.00 • - 

THE FRAMING ' 6f INDIA’S CONSTITUTION : edited by B. Shiva''Rao-'(in 5 Vols.) 

' In' these 6 volumes is unfolded Ithe fascinating story, of- the framing of India’s Constitution by the 
Constituent Assembly through all .the rapid changes that the country experienced at the end of WorW War II, 
1968 Set : Bs, 300.00 Deluxe'Edn. Bs. 350.00 ' 


MUSLIM LAW By F; B, Tyabji, : 4lh ‘Edn. By Muhsin Ttyyibji 
Since the last edition, about 30 years ago, great changes have taken place—Politloal, Legal and Sooial. 
British India became independent and the sub'Continent was partitioned into two oountries-rlndia and 
Pakistan.. This new edition which contains changes since 80 years ago should supply a long-felt need not 
only by courts and legal practitioners bht also by researchers in Muslim Law. ■ 

1968 4tfa Edn. Boyal 8vo 1122' pp. Bs. 50.00 

MAXWELL ON 

‘‘THE INTERPRETATION OP STATUTES" 


Twelfth Edition By P. St. J, LANGAN 

This is the ne'w edition of a book which explains the form and language of Acts of Parliament. 
Much of the content has changed since the last edition and numerous old cases have been excised and 
replaced by modern decisions. But the general scheme of the work remains the same. 

1969 Demy 8vo 484 pp. Bs, 70,80- ■ ; ■ Indian Price Bs. 40.00 


■«< JUST RELEASED ’’ ' ‘ 

1. PRINCIPLES OP HINDU LAW, by D. F. Mulla, 13th edn. 1966, reprinted 

2. SOLUTIONS TO PROBLEMS IN LAW EXAMINATIONS, by Inamdar & 

Frabhu (in 2 vols.) • _ _ ' _ 

Book I ; The Contract Act, Laws of Indemnity, Bailments, Torts, Crimes, 
Indian Constitution, Mahomedan Law, Indian Succession Act 
Book II : Hindu Law, Transfer of Property Act, Public International Law 
(Students’ Law Guides) 

3. SHINGNE’S SUMMARY OP SALMOND’S JURISPRUDENCE, 2nd edn. 

by A. K. Sarkar (Students’ Law Guides) 

•'TO BE RELEASED SHORTLY” 

1. COMMON LAW OP INDIA, by M. C. Setalvad (Hamlyn Lectures) 

2nd edn. (Indian) 

2. NEGOTIABLE INSTRUMENTS ACT, by J. S. Khergamvala, 17th edn. 

reprinted 

3. ADMINISTRATIVE LAW OP INDIA, by S. P. Sathe 


1970 

' ‘ ■ 

26.00 

1969 


12.00 

1969 


7.00 

1970 


9.50 

1970 

approx. 

12.50 

1970 

1970 

approx. 

10.50 

25.00 


N. M. TR.IPATHI PRIVATE LIMITED 
Law Publishers : 164, Samaldas Gandhi Marg, Bombay-2. : Booksellers 
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YOU CAN MISS ANY BOOK BUT NOT THIS 

, SPEND ONLY Rs. 15-00 EVERY YEAR AND 
GET THE WHOLE OF "THE LAW. OF LAND SERIES^’ 

On your table for the whole year Bound in one Volume in book form. 

Subscribe to : “iTHE LAW OF THE LAND SERIES” i, e. 

Yearly Supreme Court Digest Series 

One volume is published every' year styled as Yearly Supreme Court Digest digesting 
the judgments of the Supreme Court of India. 

Supreme Court has by now covered almost every . important point of law. "When a 
Supreme Court judgment is available on a particular point of law, the Bench and the Bar, 
both prefer citation of that single jugment instead of numerous cases on that point by different 
High Courts, because Supreme Court judgments are the law of the land, and binding on all 
Courts of the country including High Courts. 

Yearly Supreme Court Digest for the years 1966, 1967 and 1968, price Es. 15.00 each 
are ready. Yearly Supreme Court Digest 1969 will be ready in early 1970 and Yearly 
Supreme Court Digest 1970 will be ready in early 1971 and so on. , , 

Please let us have your order for the volumes which are ready, if you are already not 
having the same. 

Please instruct us to enrol you as subsoriber for the forthcoming volumes. 

The main set, i. e. Singh ; Supreme Court Digest 1950-65 in 3 volumes price Rs. 75.00 
is also available. Please order for it if it is not already in your library. 

S&IilENT FEATURES 

(1) A self-explanatory catchword in shortest form has been given before every headnote 

by which the subject-matter of the point dealt with, beconaes clear in a second ;■ 

(2) After every catchword a self-contained,, analytical, precise and to the point headnote ' 

of each judgment is given. The headnotes as far as possible are given in the 
wording of judgment; therefore, it is as ' authoritative as the judgment itself. It 
can be conveniently referred in the' Court: . 

(3) Many points not directly covered ordinarily or obscured if included compendiously 

are given separately — A unique feature that will commend itself, to the busy 
' lawyer and save his valuable time ; . 

(4) Maximum cross-references to various' law reports are given. 

(5) Parties’ names as in judgments are given; 

(6) The Digest covers all the branches of law, i. e. Civil, Criminal, Revenue, Constitu- 

tional. Labour, Election, Commercial, etc. ' 

(7) Earlier cases which are overruled, reversed, distiriguished, followed, . referred or 

explained are' mentioned ; 

(8) Table of cases giving names of parties ■ alphabetically arranged is given at the 

beginning of every volume ; ' ' 

(9) Cases under all Central and States Acts digested ; 

(10) All cases of Supreme Court, reported by all the Journals published in India are 

digested in this series and thus these voliunes are complete and no case is missed : 

(11) After every five years and ten years Quinquennial and Decennial Supreme Court 

Digests shall be published which will be offered at special rates to the subscribers. 

We are sure you agree with us that the above series are of paramount importance for 
your Library. 

PiocB your orders roith the Piihlishcrs : 

LAW BOOK COMPANY 

Sardar Patel Marg, P. B. No. 4, ALL AH A B AD-1. 
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Recent Agency Publications 


ARCHBOLD, J. F. : Pleading, Evidence & Practice in Criminal Cases, 37th Edn. 
AL BAHARNA HUSAIN, M. : The Legal Status of the Arabian Gulf States — 
A Study of their Treaty Relations & International Problems 
BEAN & LOCKWOOD : Rating Valuation Practice, 6th Edn. 

BOWSTEAD On Agency, ISth Edn. 

BOWETT, D. W. : The Law of the Sea 
BOWETT’s Self Defence in International Law 
British International Law Cases, Vol. VII 

Vols. I to VI also available. Price on request 
CHITTY : On Contract, 2 Vols., 23ru Edn. 

Current Legal Problems 
CLERK & LINDSELL : On Torts, 13th Edn. 

CUKWURAH, A. O. : The Settlement of Boundary Disputes in Internations 
DRAKE, C. D. : An Outline of Labour Law 

ELLIOTT & WOOD : A Casebook on Criminal Law 

FRANCK, T. M. : Casebook on Comparative Constitutional Process 
FAWCETT, J. E. S. : International Law & the Use of Outer Space 
GRAVESON, R. H. : Conflict of Laws, 6th Edn. 

GOWER, L. C. B. : Principles of Modern Company Law, 3rd Edn. 

HEAP, D. : An Outline of Planning Law, 5th Edn. 

HANBURY, H. Q. : Modern Equity, 9th Edn. 

HARDY, M. : Modern Diplomatic Law 
International Encyclopedia of Veterinary Medicine, 5 Vols. 

JENNINGS, R. Y. : The Acquisition of Territory in International Law 
JOHNSON, D. : Rights in Air Space 

KEEBLE ; Principles & Practice of Town & Country Planning, 4th Edn- 
LASKI, H. J. : Reflections on the Constitution 
MACDOWELL, D. M. : Athenian Homicide Law 
MACKINTOSH, J. P. : The British Cabinet, 2nd Edn. 

MAXWELL, P. B. : Interpretation of Statutes, 12th Edn. Special Indian Price 

English (Hardbound) 

MEGARRY, R. E. ; A Manual of Real Property, 4th Edn. 

MCLEAN & WOOD : Criminal Justice & the Treatment of Offenders 
MOORE, R. J. : Sir Charles Wood’s Iiidian Policy,^ 1853-^8 


1969 157.50 


1968 

1969 
1968 
1967 
1958 


1968 

1989 


(Paper) 


NORMANTON, E 
NWOGUGU, E. I. 
Countries 

PALMER, SIR F. ; 


L. : The Accountability & Audit of Governments 
: The Legal Problems of Foreign Investment in Developing 


Company Law, 21st Edn. 

Supplement 

PARRY, C. : The Sources -& Evidences of International Law 
ROBERT, R. : Imprisoned Tongues 

ROBERTSON, A. H. : The Law of International Institutions in Europe 
ROBERTSON, A. H. : Human Rights in Europe 

ROBERTRON. A. H. : Human Wghts in National & International Law 
S ALMOND’S Law of Torts, 15th Edn. 

(Paper) 

SCHLESINGER, R. B. ; Formation of Contracts, 2 Vols. 

SMITH & THOMAS : A Casebook on Contract, 4th Edn. 

(Paper) 

Mistake & Misrepresentation 

Corporation Tax & Income Tax upon Company Distributors 
International Law & the Practitioner 
D. : Building & Civil Engineering Standard Forms 
Learning the Law, 8th Edn. 

(Paper) 

WILLIAMS : On Bankruptcy, ISth Edn. 

WORTLEY, B. A. : Jurisprudence 

WRIGHT, Q. : The Role of International Law in the Elimination of War 
Year Book of World Affairs 


STOLJAR, S. J. : 
TALBOT, J. E. : 
VALLAT, SIR F. 
WALLACE, I. N- 
WILLIAMS, G. : 


1969 

1969 

1969 

1966 

1960 

1965 

1968 

1969 

1965 
1968 

1961 
1963 

1968 

1969 
1969 

1968 
1989 

1969 
1968 

1968 

1966 

1969 
1969 
1969 
1968 

1967 
1961 
1989 


54.00 

90.00 
126.00 

22.50 

33.75 

226.80 

283.50 

81.00 



1969 

207.90 

il Law 

1967 

37.80 


1969 

40.50 

(Paper) 

1969 

16.20 

1969 

81.00 

(Paper) 

1969 

37.80 

1969 

69.75 


1988 

22.50 


1969 

81.00 

(Paper) 

1969 

43.20 

1969 

90.00 

(Paper) 

1969 

40.50 

1969 

45.00 

(Paper) 

1969 

27.00 

1969 

108.00 

(Paper) 

1969 

63.00 

1968 

27.00 


1966 . 

270.00 


1963 

18.90 


1965 

18.90 


1969 

99.00 


1951 

22.50 


1963 

22.50 


1968 

49.50 

(Paper) 

1968 

22.50 

(Paper) 

1969 

40.00 


81.00 

45.00 

56.70 

40.50 

45.00 

40.50 

189.00 

18.00 

22.50 
33.75 

22.50 

31.50 

63.00 

88.20 

40.00 

270.00 

81.00 
43.20 

45.00 

99.00 

22.50 

85.50 

27.00 

13.50 

189.00 
56.70 
18.90 
75.80 


N. M. TRIPATHI PRIVATE LIMITED 

LAW PUBLISHERS & BOOKSELLERS 
165i Samaldas Gandhi Marg, BOMBAY. 2, 
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Standard 1970 & 1969 
Editions in Law 


1. Singhal : Law of Damages & Compensation 

2 '. Hardless ; Handwriting & Thumb-prints Identifica- 
tion & Forensic science (with Blocks, 


1970 

85.00 

Sketches & Diagrams & Ulus.) 


1970 

25.00 

8. Chaturvedi : Natural & Social Justice 


1970 

25.00 

4. Bindra : Interpretation of Statutes 

5. Aiyer : Law of Contempt of Court, Parliament & 

5th Ed. 

1970 

35.00 

Public Servants 

46h Ed. 

1970 

80.00 

6. Beotra : Law of Forest (Central & States) 

2nd Ed. 

1970 

25.00 

7. Bagga : Hundred Years Calendar (1901 — 2000) 


1970 

20.00 

8. Anand : Law of Compromise (1965 Ed. with Supp.) 

9. Woodroffe dnd Ameer Ali : Criminal Evidence 

2nd Ed. 

1969 

18.50 

(1965 Ed. with Supp.) 
10. Aiyer : Law & Practice of Sessions Trial (1960 Ed. 


1969 

35.00 

with Supp.) 

11, Bhatnagar : Essential Commodities Act (with Central 

2nd Ed. 

1969 

80.00 

Orders) 

2nd Ed. 

1969 

25.00 

12. Consul : Law of Foreigners, Passports & Citizenship 


1969 

20.00 

13. Agrawal ; Law of Municipal Corporations in India 


1969 

25.00 

14. Mitter : Defamation & Malicious Prosecution 

5th Ed. 

1969 

12.50 

15. Chandak ; Law of Notices (with Model Forms) 


1969 

15.00 

16. Yearly Supreme Court Digest, 1968 


1969 

15.00 

17. Woodroffe & Ameer Ali : Evi. 4 Vols. 12th Ed. 1968- 

-1969 

100.00 

18. Banerjee : Law of Specific Reliefs (T. L. L.) 

4th Ed. 

1969 

40.00 

19. Umrigar : Journalists and the Law 


1969 

12.50 

20. Krishnaswami ; Law of Adverse Possession 

6th Ed. 

1969 

25.00 

21. Aiyar : Manual of Law Terms and Phrases 

22. Bindra : Pleadings and Practice (with over 800 

6th Ed. 

1969 

80.00 

Model Forms) 

23. Venkiah : Law of Prints and Impressions (Finger, 

8rd Ed. 

1969 

50.00 

Thumb, Palm, Foot, etc.) 


1969 

12.50 

24- Sastri & Bagga : Criminal Manual, Major Acts 




(I. P. C., Cr, P. C. & Evidence Act) 


1969 

15.00 

25. Sastri & Bagga : Hindi Criminal Manual, Major 




Acts (I. P, C., Cr. P. C. & 




Evidence Act) 

26. Sethi : Prevention of Food Adulteration Act and 


1969 

15.00 

Rules (Central and States) 

' 6th Ed. : 

1969 

25.00 

27, Bagga: Constitution of India 

8rd Ed. 

' 1969 

"8.00 

28. Manchanda : Law and Practice of Divorce- 

. 8rd Ed. 

1969 

50.00 

29. Bagga : Statutory Changes in Hindu Law containing 
all Acts pertaining to Hindus from 1850 




to 1969 and Hindu' Law Digest (1951 — 



' 

-1961) 


1969 

15.00 

,30. Gopalakrishna : Hindu Adoptions & Maintenance Act 


1969 

12.50 

31, Bagga : Labour. Manual (containing La,bour Acts & 




Rules) ; ' ■ . ' 


1969 

80.00 

82. Sethi and Dwivedi : Law of Employees’; State 




Insurance 


1969 

25.00 

33. Suranjan Chakraverti : "Workmen’s Compensation 




Act (Central and States) 


1969 

80.00 

34. Chakraverti : Law of Wrongful Dismissals in 2 Vols. 

5th Ed. 

1969 

60.00 

35. Chakraverti : Law of Railway Servants 


1969 

12.50 


Place your orders with the Publishers : 

LAW BOOK 

Sardar Patel Marg — P. B. No. 4 
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Our Recent Publications 


A. C. Dutt ; Indian Contract Act 

4th Ed. 

1969 

Rs. 

55.00 

B. D. Mitra : Co.oiynership & Partition 

Srd Ed. 

1969 

Es. 

20.00 

B. B. Mitra : Guardians & Wards Act 

11th Ed. 

1969 

Rs. 

26.00 

S, K. Ghosh ; Crime on The Increase 

2nd Ed. 

1969 

Rs- 

14 00 

S, K. Ghosh : Law Breakers & Keepers of Peace 

2nd Ed. 

1969 

Rs. 

18.00 

•S. K. Ghosh : Student Challenge Bound The World 

Ed. 

1969 

Rs. 

25.00 

D. N. Guha : Fundamental Rights 

Ed. 

1969 

Rs. 

8.00 

B. N. Banerjee : Law of Negligence 

8rd Ed. 

1969 

Rs. 

15.00 

A. K. Bhattacharjee ; The Marine Insurance Act, 1963 

Ed. 

1969 

Rs. 

14.00 

A. K. Bhattacharjee : General Principles of Insurance Law 

Ed. 

1969 

Rs. 

10.00 

P. Chakraborty : Strikes & Morale in Industry in India 

Ed. 

1969 

Rs. 

20.00 

•A. B. Majumder : Bailments and Pledge 

Ed. 

1969 

Rs. 

6.00 

-S. C. Sen ; Mergers, Amalgamations & Take-Overs 

Ed. 

1969 

Rs. 

25.00 

B. C. Sen : Company Actions in the Modern Set-Up 

Ed. 

1969 

Rs. 

10.00 

A. V. Kasbekar : Taxation of Companies 

2nd Ed. 

1969 

Rs. 

15.00 

'1. L. I. : Law of Elections in India by K. 0. Boy 

Ed. 

1969 

Rs. 

14.00 

IN. D. Basu ; Arbitration Act 

6th Ed, 

1969 

Es. 

28.00 

IR. C. Verma : Criminal Law Practice 

K. Palit : Interpretation of Deeds & Statutes and 

Ed. 

1969 

Es. 

15.00 

The General Clauses Act, 1897 

2nd Ed. 

1969 

Es. 

5.00 

T. L. I. : Law Relating to Shipping in India by B. C, Mitra 

Ed. 

1968 

Rs. 

15.00 

B. B. Mitra : Indian Succession Act 

9th Ed. 

1968 

Rs. 

25.00 

K. Chaturvedi : Central Sales Tax Laws in 2 Vols. 

Chaturvedi : Principles of Sales Tax Laws, 4th Ed, 

2nd Ed. 

1968 

Rs. 

40.00 

with Supplement 


1968 

Rs. 

45.00 

jP, C. Mogha : Indian Conveyancer 

-S. C. Chakravarti : Laws of Industrial Adjudications in 

7th Ed. 

1968 

Rs. 

24.00 

India 

Srd Ed. 

1968 

Rs. 

20.00 
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Lord Russell of Killowen (Lord Chief Justice of England ): — “It seems to me to be carefully- 
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(b) Moreover, when we send a duplicate part 
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Hence we are obliged to fix the price of duplicate 
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who attempts to supply or book orders for A. I. R. 
Authority card' has been issued by this office to 
every representative of this institution. The names 
of Representatives appear in A. I. R. Parts occa- 
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THE PRACTICE AND POWER OF THE EXECUTING COURT GRANTING 
TIME FOR PAYMENT OF THE AMOUNT DECREED. 

(By Sni M. VENKA.TARATNAM, Advocate, Tadepalligudem, Andhra Pradesh.) ' 


At the time of passing the decree for 
•the payment of money, the Court may for 
■any sufficient reason order that the pay- 
ment of the amount decreed shall be post- 
poned or shall be made by instalments, 
notwithstanding anything contained in 
the contract under which money is pay- 
able as provided in Rule 11(1) of Order 20, 
Civil P, C. After i)assing of the decree 
also the judgment-debtor may apply 
within 30 days from the date of the decree 
to permit him to pay the amount decreed 
by instalments. By shortening the period 
•of limitation for such applications to 30 
’days under Art. 126 of the Limitation Act, 
1963 from 6 months provided in Art. 175 
of the 1908 Act, the intention of the 
Legislature is clear. No doubt, for an 
application by the judgment-debtor for 
postponement of payment, as no specific 
period of limitation is provided under 
•the Limitation Act or the Code, residuary 
Art. 137 prescribing a period of 3 years is 
applicable. But such an application under 
Order 20 Rule 11 (2) can be allowed only 
on such terms as to payment of interest, 
•the attachment of the property of the 
judgment-debtor, or the taking of the 
security from him or otherwise as the 
Court thinks fit in exercise of its judicial 
discretion, after enquiry. It is only the 
Court which passed the decree that can 
act under this rule.(l) 

There is no provision in the Civil Pro- 
cedure Code and in the rules framed under 
it' generally enabling the Court executing 
the decree to grant time for payment. 
Before making , an order for the detention 
cf the judgment-debtor, to give him an 
■opportunity of satisfying the decree the 
Court may leave him in the custody of an 
oficer of the Court for a specified period 
not exceeding 15 days or release him on 
his furnishing security to the satisfaction 
•of the Court for his appearance at the 
•expiration of the specified period. The 
■security should not be personal secu- 
xity.(2) Similarly the Court may postpone 
-sale of the property on such terms and 
for such period as, it thinks proper, for the 
purpose of enabling the judgment-debtor 

1 . AIR 1961 All 1 (10) (FB); AIR 1943 Nag 340 

'344) (FB); 1959 Andli L T 866. 

2 -. AIR 1928 Cal 62. 

1970 Journal 3, 


to raise the amount by mortgage, lease 
or private sale of the property under 
Order 21 Rule 83. 

But the Division Bench of the Madras 
High Court in Madhavan Nambiar v. 
Chaldean Syrian Bank Ltd.,(3) held that 
there is no impediment in adopting the 
recognised practice of England not to 
a make an order of committal to prison on 
the first application but to order payment 
by instalments in appropriate cases, al- 
though S. 51, Order 21, Rules 39 and 40 do 
not specifically direct an order for instal- 
ments first. The effect of Order 20 Rule 11 
is not considered in that case. It is no 
doubt true that the fixation of instal- 
ments after an enquiry into the means 
and the ability of the judgment-debtor to 
pay, in many cases is much fairer to-the 
judgment-debtor who, whilst not being 
in a position to discharge the decree in 
full can certainly pay something towards 
its discharge. 

An opportunity for such an enquiry is 
provided not only at the time of passing 
the decree but after passing the decree 
also, under Order 20 Rule 11 (2). From the 
fact that provision is made only for condi- 
tional release of the judgment-debtor be- 
fore committing him to civil prison under 
Order 21 Rule 40 (3) proviso, it is clear 
that no such enquiry is admissible at that 
stage. The enquiry that is contemplated 
when a judgment-debtor appears before 
the Court in obedience to the notice 
issued under Order 21 Rule 37 or is 
brought before the Court after being 
arrested in e.xecution, under Order 21 Rule’ 
40 (1), is regarding his liability for deten- 
tion as per the proviso to S. 51 and other 
provisions of the Code, The above deci- 
sion therefore requires reconsideration on 
this point; 

Inherent pov/ers of the Court cannot be 
exercised when there is express provision 
of law applicable to the case. Further 
when a procedure to be adopted in a i^arti- 
cular case or a class of cases is prov'ided 
by the Code or falls within the intend- 
ment of such provision, there is no in- 
herent power to act except under the 
conditions specified in .such provision, as 


3. AIR 1955 Mad 409. 
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that provision must be deemed , to be ex- 
haustive of the matters dealt with by it. 
The Court has no power to extend the 
period fixed for applications under Order 
20 RuleTl(2); Section;148, Civil P. C. does 
not apply where time is, allowed for doing 
an act by a decree. 

Except in the States of Andhra Pradesh, 
Madras, Orissa and Madhya Pradesh, 
Rule 11 (2) of Order 20 provides for pass, 
ing of the order “with the : consent of 
the decree-holder”. It. was held by the 
Supreme Court in Moti Lai v. Md. Hasan 
Khan(4) that Order 20 Rule 11(2) does not 
affect the power of the executing Court to. 
record and enforce a compromise, entered 
in an execution proceeding, by which the 
execution is postponed on the undertak- 
ing given by the judgment-debtor to pay 
interest at a higher rate than the decretal 
rate of interest. The object of execution 
of a money decree is to give all lawful 
and reasonable assistance to the decree- 
holder to realise the decree debt. In cases 
where the decree-holder himself consents 
for the granting of time for payment, the 
bona fide circumstances of the judgment- 
debtor warranting the indulgence of the 
Court cannot be doubted. In the absence 
of an agreement between the parties, the 
procedure to be followed must be accord, 
ing to law. 

The relief which the judgment-debtor 
V. AIB 1968 s c 1087 . 


cannot obtain by means of an applica-- 
tion under Order 20 Rule 11 (2), cannot be- 
granted by the Executing Court. But the- 
practice of the executing Court adjourn- 
ing the execution . applications a number of 
times without ordering next step for pay- 
ment of the balance, on mere oral request 
on behalf of the judgment-debtor on pay- 
ment of some portion of it, virtually con- 
verts the decree into an instalment decree.. 
Such practice, as observed by the learned; 
Judge in the above cited Madras case, 
may help to bridge the wide gulf between- 
the dismissal of an execution petition for. 
arrest of a decree-holder failing strictly 
to discharge the onus resting on him- 
under the proviso to Section 51, and the 
commitment to prison of the judgment- 
debtor who while in a position to pay 
something simply, cannot discharge the-, 
decree in full as ne has no means to do it. 
But it is not consistent with the express- 
provisions of law. If it is considered that 
the executing Court as a Court competent 
to decide all questions relating to exe- 
cution, discharge or satisfaction of the- 
decree, should also have the power to- 
grant time for payment in appropriate- 
cases, suitable provision should be made, 
by the deleting Order 20 Rule 11 (2) thus- 
giving statutory recognition to the prac- 
tice prevalent. No such provision should 
have the effect of virtually nullifying the- 
decree under execution. Otherwise thfr 
present practice should be deprecated- . . 


. MAHATMA GANDHI AS A LAWYER • 

(By Om Psakash MoirwAL, Besearch Officer (Lem), Government of. Uttar Pradeslu) 


Mahatma Gandhi has been recognised 
throughout the world as a glorious symbol 
of truth and non-violence. He laid great 
emphasis on the purity of means for 
achievement of noble ends. Truth is as old 
as hills. Every one knows its value and 
strength but Gandhiji applied it in every 
aspect of his .life and proved that one, 
could achieve success even in the most 
difficult areas of his activities by sticking 
to truth. There is a general belief that to 
be a successful lawyer one has to twist 
facts and sometimes present certain facts 
which are not wholly true. But this was 
not so with Gandhi. He had been in 
search of truth from his early life. There 
are a number of incidents of his life 
which go to show that he followed the 
path of truth even in the face of numer- 
ous difficulties. He disproved the concep- 
tion that without using untruth no . one 
could be a successful lawyer. He held 


that Tt was not impossible to practice- 
law without compromising truth’. ' 

He had expressed that, in England and 
South ' Africa Lawyers , were consciously, 
dr unconsciously led into untruth for the 
sake of their clients. He . vehemently 
opposed an English lawyer when he ad-, 
vocated that the duty. of a lawyer was. to 
defend a client even if . he knew that he 
was guilty. Gandhi on the other hand 
was emphatic that the duty of a lawyer 
was to place correct- facts before the 
judge and to help him to arrive at the 
truth, and not to prove the. , guilty as. 
innocent. 

BARRISTER IN THE MAKING 

Gandhiji passed his matriculation exa- 
mination in 1887. Some well-wishers ob 
the family' suggested that he should go- 
in for Medical profession, while :others. 
desired him to join the service of For— 
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bandar State, but on the suggestion of 
Jqshiji, a will-wisher and adviser of the 
family, it was decided to send Gandhiji 
to England to study law. His father was 
dead. Initially his mother was opposed to 
the idea of sending him toV, England for 
such a long period, but ultimately she 
permitted him to go, on his taking a vow. 
not to touch wine, women and meat. 
Gandhiji himself was hesitant to go in 
for law in England because of his ‘poor 
knowledge of English and secondly he 
was afraid of studying Latin, which was 
essential to understand law books. In 
spite of all these considerations he decided 
to study law in England. After passing 
his law examination he was called to the 
Bar on June 10, 1891 and was enrolled 
as Barrister the next day in the High 
Court. [His first reaction after his enrole- 
ment was “It was easy to be called, but 
it was difficult to practice at the Bar. I 
had read the laws but not learnt how to 
practice law.” 

On his return from England he settled 
at Bombay and started practice. In the 
profession he had to face another diffi- 
culty. In England he was taught Roman 
Law and Common Law, but this was of 
no use in India. If he was to practice in 
India, he had to study Indian Law: Civil 
Procedure Code and Evidence Act ap- 
peared to him very difficult. Finding 
Gandhi somewhat perturbed, a leading 
Barrister of Bombay at the time, Mr. 
Frederick Pincutt, advised Gandhi : ‘I 
understand your trouble. Your general 
reading is meagre. You have no know- 
ledge of the world, a 'sine qua non’ for a 
Vakil. You have not even read the history 
of India. A vakil should know human 
nature. He should be able to read a man’s 
character from his face. Mr. Pincutt said 
all this in good faith, but he himself 
could not read in the face of Gandhi that 
one day he was going to be the greatest 
leader of India, who will be respected all 
the world over. 

FIRST CASE— A FAILURE : 

When he got his first case in a Small 
Causes Court, he was asked to part with 
a portion of his income for the tout, who 
had brought the case. He refused to pay 
the tout, because he felt it was a sort of 
bribery. Even after accepting this case 
he had no courage to conduct it. In his 
own words he describes the experience 
of his first case as follows: “I stood up, 
but my heart sank into my boots. My 
head was reeling and I felt as though the 
whole Court was doing likewise. I could 


&ink of no question to ask. The judge 
must have laughed, and the vakils no 
dOiibt enjoyed the spectacle; But I was 
past seeing anythihg. I sat down and 
told the agent that I cbiild not:conduct 
the case, that he had better engage Patel 
and haye the fee back from him.” Dur- 
ing his short stay of six months at Bom- 
bay, in spite of his hard labour, his in- 
come was so meagre that • he could not 
afford to go to Court in . a conveyance. 
He used to walk the distance from his 
residence to Court and back. But he 
regularly attended the High Court in 
order to watch the senior lawyers con- 
ducting difficult cases. Because of his 
failure in his first case he lost confidence 
in himself and decided not to appear in 
any case an a law court inffuture. i^He 
felt that a Barrister’s profession was a 
bad job. He thought of joining a school 
as a teacher. Something unexpected hap- 
pened at this time. He was asked by a 
senior counsel to draft a memorial per- 
taining to confiscation of land. His draft 
was not fonly approved, but was appre- 
ciated by other lawyers. This helped 
him to regain the lost confidence. 

FIRST SHOCK : 

From Bombay, Gandhiji shifted to Raj- 
kot, where he could manage to earn about 
Rs. 300/- a month. Here he came to know 
that a certain percentage of the fee was to 
be given to the Vakil who sent work to 
him, but he did not remember to have 
given money to any Vakil on this ac- 
count. Here too circumstances did not 
permit him to practice for a long time. 
His elder brother persuaded him to re- 
commend to the Political Agent certain 
official matter concerning his brother 
which was pending before him. The 
Political Agent did not like this interfer- 
ence and he got Gandhi out of his office 
through a peon. Gandhi threatened the 
Political Agent to take legal action against 
him for his misbehaviour, but had to 
abandon this idea on the advice of Sir 
Feroz Shah Mehta, a leading lawyer prac- 
tising there. He described this incident 
as the first shock of his life. 

COOLIE BARRISTER : 

Because of the above incident, it be- 
came difficult for Gandhiji to appear be- 
fore the Political Agent in any case. He, 
therefore, wanted to leave the place and 
God helped him. He was offered a job by 
Messrs. Dade Abdulla & Co., to go to 
South Africa to help the Company in its 
litigation there. Gandhiji accepted the 
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offer. When, he reached Natal, he found 
Indians were not given proper treatment 
by the English. ! Most, of , the Indians, 
worked , there as coolies. The Indian mer-. 
chants: were also known as coolie mer- 
chants. So: Gandhi] i was, nicknamed as 
‘Coolie Barrister.’ From Natal -he went 
to Pretoria, where he acquired- the true 
knowledge of legal practice. Mr. Leo. 
nard, a leading ' Barrister, told Gandhiji 
that in the preparation of each case ‘if he 
took care of the facts of a case, the law 
will take care, of itself.’ Gandhiji acted on 
this advice and later observed: “Facts 
mean truth, and once we adhere to truth, 
the law comes to our aid naturally : 

Gandhiji always liked cases '.to be settl- 
ed amicably out of court, and this is how 
he thought about it : ‘I had learnt the 
true practice of law. I had learnt to find 
out the better side of human nature and 
to enter men’s hearts. I realised that the 
true function of a lawyer was to unite par- 
ties driven asunder.’ He followed this 
practice throughout his legal carrier for 
about 20 years and was instrumental in 
settling hundreds of cases out of court. 
An Advocate of ordinary morals could 
never have such lofty ideas. 

After finishing his legal work in South 
Africa, he decided to return to India, but 
his friends persuaded him to stay on, 
as in him they found a person who could 
give leadership to fight against the high- 
handedness of the people of the country 
and insults thrust upon Indians living 
there by them. Gandhiji himself had 
been a subject of such insults on a num- 
ber of occasions. On the persuasion of 
his friends he applied for enrolment as an 
Advocate of the Supreme Court at Natal. 
A number of objections were raised by 
the local Law Society against his appli- 
cation only to discriminate him on the 
basis of colour. In , spite of all this, he 
was enrolled as an Advocate. Gandhiji 
gained wide publicity in South Africa 
because of this episode. . - . , 

In 1901 Gandhiji returned to Ind^ and 
started his practice in mofussil courts, 
where he won a number of cases, which 
gave him encouragement and confidence. 
He was persuaded by his welLwishers to 
settle in Bombay arid practice at the 
tiigh Court where he got some cases, most 
of which he won. He could now give 
belter performance, and observed: T pros- 
pered in my profession better than I had 
•expected.’ He, however, could not stick to 
the profession for long as he was called to 
South Africa again, and this time to lead 
an agitation there. 


‘TRUTH’ IN THE PROFESSION , ■ - 

'While practising law,' Gandhiji never 
resorted to untruth. He used to say “In riiy 
heart of hearts I always wished that I 
should win only if my client’s case was 
right’. He accepted minimum possible 
fees, which would help him to make 
both ends meet. He was not happy over 
heavy fees charged by Indian lawyers. 
In his opinion an Iridian lawyers was 
comparatively the most extravagant and 
bears no relation to general economic 
condition of the people. He once said : 
“The best South African lawyer — arid they 
are lawyers of great ability— dare not 
charge the fees the lawyers of India do. 
Fifteen guineas is almost a top fee for 
legal opinion. Several thousand rupees 
have been known to have been charged in 
India. There is something sinful in a 
system under which it is possible for a 
lawyer to earn from fifty thousand to one 
lakh rupees per month”. He was of the 
view that the best legal talent must be 
available to the poorest at reasonable 
rates. While discussing the qualities of a 
true lawyer Mahatma Gandhi expressed 
the opinion that he is one who gives, truth 
and service the first place and emoluments 
the next. Regarding the cheap and speedy 
administration of justice Gandhi was of 
the view that to get justice in Indian 
court was an expensive luxury and it was 
often the longest purse that won. 

Gandhiji’s principle to follow truth in 
the profession was 'put to test a number 
of times. When any riew case was brought 
to him, he frankly told his client that he 
would not take , up a false case or tutor 
hired witnesses. This practice made-him 
known in the legal profession as the most 
honest lawyer. The courts also gave him 
much respect and honour. ' His words 
carried weight in courts. It was generally 
known that the parties' having true facts 
would engage him and win the case. To 
have such a reputation for a junior lawyer 
in a foreign country wris really creditable. 
It would be, of interest to relate a • case 
here. He was conducting a case which 
involved complicated account umrk. The 
award of, arbitrator was in favour, of 
Gandhiji’s client, but there was a serious 
mistake iri the accounts which could have 
affected the award itself.. The senior law- 
yer engaged in tire case was of the opinion 
that the mistake need not be poined out 
to the court, but Gandhi vehemently 
opposed the idea and offered to argue the 
case himself even in the absence of the 
senior lawyer. He convinced the judges 
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that the mistake had crept into the ac- 
counts inadvertently. The mistake was 
cortected and the award was modified 
without any loss to his client. Gandhiji’s 
reaction on his success was: ‘T was de- 
lighted, so were my client and senior 
counsel; and I was confirmed in my con- 
viction that it was not impossible to 
practise law without compromising truth.” 

It will not be out of place to mention 
here one more instance to show how he 
stuck to truth in the profession of law. 
While conducting a case in Johanesburg, 
he discovered that his client had given 
him false facts. He requested the court to 
dismiss his case. The counsel appearing 
on behalf of the other side was astonished, 
but the presiding officer of the court ap- 
preciated his morale and character. The 
client was scolded by Gandhiji. In fact 
he had brought this false case to Gandhiji 
in the hope to win it on the basis of his 
reputation, which had spread far and 
wide, that he accepted only those cases 
which were based on true facts. 

Gandhji was not only honest and true 
in accepting genuine cases, he was honest 
to his clients also. He never tried to con- 
ceal his ignorance of any particular as- 
pect of law to his clients and colleagues. 
Whenever he saw that he required the 
guidance of a senior counsel, he never 
hesitated in asking his client to pay e.xtra 
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fee to the senior for his advice. He. often 
discussed his difficulties in law with his 
colleagues only to gain more knowledge. 
He was never ashamed of admitting his 
narrow knowledge on particular laws. The 
path of truth adopted by Gandhi helped 
him to increase his clientage and after 
some time it became difficult for him to 
cope with his legal work single-handed. 
He, therefore, invited Mr. Polak to join 
him in his profession. He engaged Miss 
Schlesin also as his Secretary. 

Path of 'Truth' followed by Mahatmaji 
saved his intimate and trusted friend 
Rustamji of South Africa from imprison- 
ment. Rustamji was so near to him that 
he used to consult Gandhiji even in his 
domestic and private affairs. He had, 
however, not informed Gandhiji that he 
was carrying on smuggling business. 
When this was detected by Government 
authorities, it was evident that he will be 
sent to jail. It was at this stage that he 
broke the news to Gandhiji and requested 
him to save him. Gandhiji persuaded him 
to accept his guilt and he would exercise 
his utmost influence to save him. .He met 
the Attorney General and Customs autho- 
rities and made them to agree to impose 
fine on his friend and not to take up the 
case in law court. This incident saved his 
friend from going to jail, but for Gandhiji 
it was a victory of truth and honesty. His 
faith in truth became all the more rigid. 


REYISIONAL JURISDICTION UNDER S. 115, CIYIL P. C. 

(By Kewar Ohand Samderia, Advocate, Jodhpztr ) 


The perusal of series of judicial prece- 
dents on the subject delivered by Privy 
Council, Supreme Court of India and 
various Indian High Courts inspired me 
to express a few . words on the subject. 
I feel that the ratios laid down in the 
decisions are not consistent and it re- 
quires a full reconsideration. It is true 
that the scope of S. 115 of the Code of 
Civil Procedure extends to such numerous 
circumstances that it is not possible to 
demarcate with each set of circumstances 
yet the range of its scope can be demarcat- 
ed by laying down certain fundamentals. 

For example in Rajah Amir Hasan 
Khan v. Sheobaksh Singh, (1883) 11 Ind 
App 237, the Privy Council held that 
the Judicial Commissioner had no juris- 
diction in the case to interfere under 
S. 622 of Act X of 1877 (similar to S. 115, 
Civil P. C.) with the decree of the Dis- 
trict Judge, against which no appeal lay, 
on the ground that the Courts below have 


exercised their jurisdiction illegally and 
to the material prejudice of the appellant. 
It was further observed, "It appears 
that they had perfect jurisdiction to de- 
cide the question which was before them 
and they had jurisdiction to decide the 
case; and even if they decided wrongly, 
they did not exercise their jurisdiction 
illegally or with material irregularity.” 

Thereafter in Balakrishna Udayar v. 
Vasudeva Ayyar, A. I. R. 1917 P. C. 
71, the Privy Council observed that 
S. 115, Civil P. C. applies to jurisdiction 
alone, the irregular exercise, or non-exer- 
cise of it, or the illegal assumption of it. 
The section does not apply to conclusions 
of law or fact in which question of juris- 
diction is not involved. But the inter- 
ference by the High Court on the ground 
that there was a breach of principle of 
natural justice viz. the other party was 
riot given opportunity of hearing, was 
held valid. 
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In a later decision reported in A. I. R. 
1949 P. C. 156 tlie Privy Council placed 
reliance on (1883) 11 Ind. App. 237 (P. G.) 
and A.I.R. 1917 P. ,C. 71 and further held 
that the section empowers the High Court 
to satisfy as to (1) whether the order, of the 
subordinate Court is within its juris- 
diction, (2) that, the case is one in which 
the Court ought to have exercised juris- 
diction, and (3) that in exercising juris- 
diction the Court has not acted illegally,' 
that is, in breach of some provision of 
law or with material irregularity, that is, 
by committing some error of procedure 
in the course of triSl, which is material 
in that it may have • affected the ultimate 
decision. If the High Court is satisfied 
upon those three matters, it has no power 
to interfere. In this case the High Court 
interfered on the ground that the cons- 
truction -of the “will” by the District 
Court was entirely out of accord. The 
Privy Council held that the interference in 
the case by High Court was unwarranted 
and out of the purview of S. 115, Civil 
P. C., and hence set aside the same. 

But in a decision reported in A. I. R* 
1949 P. G. 239 the Privy Council seems 
to have taken a somewhat different view. 
In this case the question was whether 
the loan in question was a “commercial 
loan” or not within the meaning of the 
Bengal Money-lenders’ Act. The subor- 
dinate judge held that the. loan' in ques- 
tion was a commercial loan and therefore 
the Act was not applicable to that. In 
revision against that order under S. 115, 
Civil P. C., the High Court held that 
the loan in question was not a commercial 
loan and therefore the- subordinate judge 
ought to have proceeded with the matter 
under Ss. 30 and 36 of the Bengal Money- 
lenders’ Act. While . deciding appeal 
against this decision of the • High . Court 
the Privy Council held . that The High 
Court, upon the -view which . it took that 
the loan was not^ a commercial loan, had 
power to interfere in revision. 

In the case reported in A;I.R, 1949 P. C. 
239 the subordinate , judge had . jurisdic- 
tion to decide whether the application 
made before him related to a loan to which 
the “Act” is applicable ; or not and for 
that purpose :he had jurisdiction to decide 
that what type of loan it was.,, Now ap- 
plying the ratio laid down in the earlier 
Privy Council cases (viz., (1883) 11 Ind. 
App. 237 (PC), A.I.R. 1917 P.G. 71and A.I.R. 
1949'P. G. 156) we come to- this that the 
subordinate judge had. jurisdiction to de- 
cide whether the loan was a commercial 
, loan or otherwise and come to a cqnclu- 
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Sion whether rightly or wrongly that it 
was a commercial loan. Will in such cir-. 
cumstances High Court have any jurisdic- 
tion sitting under S. 115, Civil P. C., to 
interfere, according to these earlier deci- 
sions ? I think certainly not. 

Now in Keshardeo v. Radhakishen 
AIR 1953 S C 23 the Supreme Court has 
placed reliance on above mentioned Privy 
Council decisioris and on the “order of 
reference” made by Hon'ble Vivian Bose J. 
of the Nagpur High Court (as he then 
was) reported in AIR 1948 Nag 258 (FB). 
Thereafter in a case reported at AIR 1966 
S C 439 their Lordships of the Supreme 
Court have held, “No doubt by an errone- 
ous con:,truction of the relevant provi- 
sions the principal judge of the City 
Civil Court granted relief of possession 
to the respondent to which he would not 
have been entitled had the provision been 
rightly construed. Even so, as observed 
by this Court in Abbasbhaiv. Gulamnabi, 
AIR 1964 SC 1341 at p. 1346, an erroneous 
construction placed upon the relevant 
provision would not furnish a ground for 
interference under S. 115 of the Code.” 

In a recent case reported in A I R 1968 
SC 1355, Premraj v. D. -L. F. H. & Co. 
Ltd., their Lordships of the Supreme 
Court held the High Court entitled to in- 
terfere under S. 115, Civil'. P. C., on a 
point decided by the trial Court whether 
in suit for declaration of a particular 
contract void having been obtained by 
undue influence can as alternative plea 
; of specific performance pf the same be 
taken. Their Lordships held, “It is mani- 
fest that in holding that the appellant 
was entitled in the alternative ; to ask for 
the relief of specific performance, the trial 
Court had committed an error of law and 
so had acted with material irregularity or 
illegality in the exercise of its jurisdic- 
tion withini: the meaning of S. 115 (c) 
of -the Civil P. C. It was therefore com- 
petent to the High Court to interfere ; in 
revision with the order of the trial Court 
on this point. To put it differently the 
decision of the trial Court on the question 
was not a decision on a mere question : of 
law but it was a decision on a question of 
law upon which the jurisdiction of the 
trial Court- to grant the particular relief 
depended. The question was therefore one 
which involved the. jurisdiction - of the 
trial Court; the trial Court could not, by 
an erroneous finding upon that question, 
confer upon itself a jurisdiction which it 
did not possess and its order was there- 
fore liable to be set aside by the High 
Court in revision.” 
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Now very, recently a Full Bench of the 
High Court of Rajasthan in Harakchand 
V. State of Rajasthan has held that where 
a trial Court held a document to be inad- 
missible in evidence because of its being 
unregistered the High Court has no juris- 
diction under S. 115^, Civil P. C., to inter- 
fere with the trial Court’s order however 
erroneous it might be. While delivering 
the judgment, Hon’ble Chief Justice Shri 
H. M. Bhandari observed, "Thus clause ‘G’ 
ds applicable only if the Subordinate 
Court appears to have acted in the exer- 
cise of its jurisdiction illegally or with 
material irregularity. This clause is to be 
construed as meaning “if the Subordinate 
Court appears to have acted in the matter 
of exercise of its ‘jurisdiction illegally 
or with material irregularity' not as 
-meaning ‘if the subordinate Court ap- 
pears to have acted while exercising its 
jurisdiction illegally or with material 
irregularity.’ Illegality or material irregu- 
larity must have occurred in the manner 
in which the jurisdiction of the subordi- 
nate Court is exercised i. e. in the manner 
•in which that case is heard or decided.” 

Now thorough perusal of the above 
-cases clearly shows the inconsistency in 
■the view of Privy Council cases. The 
case reported in AIR 1968 S C 1355 has 
extended the scope of Section 115, Civil 
P. C. very widely whereas the full Bench 
decision in Harakchand’s case has narrow- 
ed it undesirably and left the matter 
entirely to the discretion of a Judge 
instead of laying down certain principles 
for exercising jurisdiction under S. 115, 
Civil P.C. 

In my humble opinion certainty and 
clarity in law' is an essential element of 
an effective legal system. Therefore, it is 
expedient to demarcate with certainty the 
Jurisdiction under S. .115 of the Code of 
Civil Procedure. 

The 'Code of Civil Procedure provides 
for a well planned machinery for adminis- 
tration of justice. It further provides 
certain checks against perpetration of in- 
justice and for that end it provides for 
appeals, second appeals, revision, and 
■review, etc. In respect of certain decrees 
and judgments of lesser value it provides 
■•for one appeal only. In other more impor- 
tant decrees and judgments it provides for 
second appeals also. There are some types 
•of orders also against which appeals have 
been provided for. But it was not possible 
-to provide the right of appeal against each 
•and every, order relating to procedure, yet, 
dt was essential to have a check on per- 


verse judgments and orders regarding 
important matters of jurisdiction and pro- 
cedure also and with that end S. 115, 
Code of Civil Procedure has invested the 
High Courts(with supervisory jurisdiction 
over the subordinate Courts. 

.Clauses (a) and (b) of S. 115, Code of 
Civil Procedure ' provide that where the 
subordinate court has exercised a jurisdic- 
tion not vested in it or has failed to exer- 
cise jurisdiction vested in it, the High 
Court has power to revise the same, and 
cl. (c) of S. 115, Code of Civil ■ Proce- 
dure provides very specifically that the 
High Court has jurisdiction to revise if 
the subordinate court appears to have 
acted in the exercise of its jurisdiction 
illegally or with material irregularity. 

There is not much controversy as re- 
gards the interpretation of Cls. (a) & (b) 
of S. 115 yet Cl. (c) has always' been a 
great controversial point in judicial pre- 
cedents as referred above. 

In some judgments this clause (c) has 
been restricted to matters of jurisdiction 
only, in some of the judgments it has been 
restricted to matters of res judicata and 
limitation only, in some of the judgments 
the illegality or material irregularity has 
been restricted to in the matter of exer- 
cise of its jurisdiction only and was not 
extended to any illegality or material 
irregularity while exercising jurisdiction. 
In my'humble submission all these views 
are one-sided and do not appear to be 
sound. 

For defining the scope of clause (c) we 
should see, that it refers to those illega- 
lities or material irregularities which a 
Court commits in the exercise of its juris- 
diction. A plain and simple grammatical 
meaning of this phrase ‘to have acted in 
the exercise of its jurisdiction illegally or 
with material irregularity’ leads us to 
following conclusions: 

(a) That it refers to the action of the 
Court (to have acted). 

(b) That the above referred action of 
the Court was done by the Court in the 
exercise of its jurisdiction. More elabora- 
tely we may say(that a Court having juris- 
diction has acted exercising ,the same. 

(c) That the above referred action of 
the Court was made either illegally or 
with material irregularity. 

From the above analysis it is quite 
clear that this clause refers to ‘an action 
of a Court in exercise of jurisdiction’ and 
is not restricted only to ‘the manner in 
exercise of jurisdiction’. If the view 
of the Full Bench decision of Rajasthan 
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High Court in Harakchand’s Case deli- 
vered by the Hon’ble Chief Justice Shri 
D. M. Bhandari is . taken to be in con- 
formity with S. 115, Civil P. C. then we 
come to the conclusion that no action of 
a Court while exercising jurisdiction will 
be subject to S. 115, Civil P. C. Even 
if a Court having jurisdiction to deal with 
a suit, wrongly decides while exercising 
jurisdiction that the suit is barred by the 
principle of res judicata, that will not be 
subject to the revision under S. 115, 
Civil P. C. because it has been held while 
exercising jurisdiction. 

Further, the words ‘illegality’ and ‘ma- 
terial irregularity’ have also been sub- 
jected to numerous interpretations. In a 
case reported at A I R 1949 P C 156 the 
Privy Council has given the meaning to 
the word ‘illegally’ as ‘in breach of some 
provision of law’ and the words ‘material 
irregularity’ as ‘committing some error of 
procedure’. With all respects I disagree 
with them. Here, in this clause ‘C’ both 
the words ‘illegally’ or 'with material 
irregularity’ refer to the action of the 
Court in the exercise of its jurisdiction. 


Therefore in my opinion both the wbfd& 
‘illegally’ and ‘material irregularity’ refer 
to procedure only. Therefore ‘illegally?", 
refers to an action of the Court which' is- 
contrary to the law (i.e. in breach of 
mandatory provision of law) and ‘mate- 
rial irregularity’ refers to an action of the- 
Court which though not contrary to 
mandatory provision of law yet not in 
exact conformity with the law (i.e, in 
breach of directory provision of law) 
which is material in the sense; that it. 
leads to injustice. 

Now, on the basis of above discussion,, 
in my humble opinion the jurisdiction 
under S. 115, Civil P. C. extends to all 
procedural illegalities and material irre- 
gularities, which result in irijustice- 
(except mere wrong decisions either of fact 
or of law which has no relation to pro- 
cedure) and against which no appeal lies- 
This is a supervisory jurisdiction of the- 
High Court over the subordinate Courts 
and to guard the litigants against in- 
justice being caused to them by follow- 
ing a procedure contrary to law. 


PRECEDENT : SCOPE OF RECONSIDERATION 


(By Pbithwis Bagohi, 

In the case reported in AIR 1969 SC 
864 ; (1969) 2 S G A 351, the Supreme 
Court overruled the Full Bench decision 
of the Patna High Court reported in AIR 
1961 Pat 321. The ratio of the decision is: 
“In law finality is of the utmost import- 
ance. Unless so required in the public 
interest, questions of law finally settled 
by a long course of decisions should not 
ordinarily be disturbed and it is all the 
more so in the case of an interpretation 
of law effecting property rights.” Follow- 
ing long series of decisions the Supreme 
Court set aside the judgment of the Patna 
High Court. 

Though the Full Bench decision of the 
Patna High Court was overruled by the 
Supreme Court, the merit of it appears 
to have been, tacitly approved, for the 
Supreme Court held, “we agree with the 
Full Bench that the ratio of these deci- 
sions is open to question.” The decisions 
which ultimately prevailed hold that if 
the head lease was held for agricultural 
purpose, the parcels of land thereunder 
in occupation of the sub-lessees under the 
said head lessee would also be agricul- 
tural tenancies, notwithstanding the mode 
or purpose 'of user. This proposition of 
law relating to real property- has been 
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extended further to enunciate that the- 
original purpose of tenancy will govern 
the incidents. To express it in local legal 
vocabulary, a raiyat will be an agricul- 
tural tenant no matter whether he usesdiis 
land for non-agricultural purpose or has 
raised his homestead thereon and a tenant, 
holding land under him would be an 
under-raiyat. Apart from the cases re- 
ferred to in the judgment, ranging from> 
(1904) 8 Cal WN 454 to A I R 1941 Cal 
606, there are recent decisions of Calcutta- 
High Court endorsing the same view, for 
example, (1959) 63 Cal W N 939; 70 Cal 
W N 462; AIR 1967 Cal 191 and (1968)/ 
72 Cal WN 796. •, ' 

There is, however, decision of a single- 
judge of the Calcutta High Court uphold- 
ing a contrary view. It was reported in 
57 Cal W N 703: AIR 1954 Cal 28 (Achala. 
Sundari’s case); The Supreme Courfin the- 
instaht decision follows the reasoning-of- 
Justice 'Bejon Kumar Mukherjee, (as he- 
then was), reported in A IR 1941 Cal 606,. 
referred to supra. . . . - 

In upholding the'-principle of stare de-- 
cisis, the Supreme Court" relied on dictum 
of the House of Lords pronounced'. in 
Harding v. Howell, (,1889) 14 A C 307 and; 
Murphy v. Deichle'r.' 1909 ; A C 446 and 
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quoted with approval :in Craies'on Statute 
Law. : ' 

1 . f , 

Our Supreme Court, is not bound .by the 
decisions of the House of Lords or of the 
Judicial Committe of the Privy, /Council 
although those are of immense persuasive 
value. It is also not bound by its own 
precedents, far to speak . of the. decisions 
of the Subordinate Courts, .viz. High 
Courts. The question, therefore, was ab- 
solutely open before the Supreme Court 
and the principle of finality of the law 
ought not to have stood in the way of 
correcting a recognised error. I would 
humbly submit, had the decision of the 
Full Bench been upheld, it would only 
have prospective application and so in- 
effective with regard to any vested right 
to property. 

The decision under review apparently 
stands on a princix)le. Anglo-Saxon juris- 
prudence of recent times giving substan- 
tial importance to the value of precedents, 
particularly their binding effect on the 
lower courts in the hierarchy, appears to 
be of the view that the House of Lords 
should be given power to correct its own 
mistakes. In R. v. Bulton (1965) 3 W L R 
1131, the House of Lords overruled a pre- 
cedent of its own which had been a state- 
ment of law for over a century and'had 
found place in text books. Reasons- for 
which the doctrine of precedent is justified 
are — that it makes the law certain, it is 
adequate proof of custom, it shows respect 
for the opinion of one’s ancestors, and that 
convenience demands that a question once 
decided should not be subject to re-argu- 
ment. All these reasonings contain some 
element of truth. But it is eternal diffi- 
culty of law to reconcile rule and discre- 
tion. 

: In Australia, wider theories have been 
enunciated by the High Court, and since 
that Court can overrule its decisions, 
there is no great danger of premature 
rigidity. For two reasons strict adherence 
to precedents at the cost of reason and 
legal sequence cannot be supported. First, 
it fetters the progess of law which ought 
to have concomitance with the progress 
of society, and secondly it tends to make 
the law a ‘wilderness of single instance.’ 
No doubt, a Division. Bench of a Court 
differing from another Division Bench on 
a point of law is obliged to refer it to 
a larger Bench. But the Full Bench of a 
High Court should have the power to 
review its earlier decision so as to rectify 
a glaring error or to remedy some social 
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injustice which in the current social con- 
text the earlier decisions might'have failed’ 
to eradicate. Interpretation of precedents, 
is father an art than a science. Being, 
thus subjective, it becomes contradictory 
to social conscience unless the right of the- 
ultimate Court to strike a synthesis is 
to be accepted as a principle of jurispru- 
dence. 

The decision under review, it is humbly 
submitted, in accepting the principles of 
stare decisis, ignored broad social facts, 
which abundantly necessitated rectifi- 
cation of the case law. 

Points involved in the case centre round 
the incidents of holdings which because- 
of conversion lost agricultural character. 
It is to be noted that due to the growth of 
population, industrialisation, extension, 
of urban areas and conglomeration of 
wage earners in suburban areas, vast, 
tract of agricultural land has been con- 
verted into non-agricultural holdings. In. 
West Bengal law provides for the machi- 
nery to grant such conversion (vide S. 72, 
of the West-Bengal Non-Agricultural Ten- 
ancy Act). But the rate of actual conver- 
sion stands in great contrast with the- 
number of formal applications which 
appear to be too insignificant. And 
instances also are numerous where from- 
long before the enactment of the West 
Bengal Non- Agricultural Tenancy Act of 
1949, homesteads unconnected with agri- 
culture were constructed on agricultural 
land after raising the level or otherwise 
developing the land and the superior land- 
lords too accepted the change as natural. 
The purpose of the tenancies in suburban, 
areas also underwent natural alteration, 
since residential blocks, factories, barracks, 
and hospitals were erected on those lands. 
To apply the law regarding agricultural 
land to them in contradistinction from, 
similar land held under non-agricultural 
tenancies is certainly for making distinc- 
tion without differentia. In applied law,, 
however, the divergence is substantial. 
For e.vample, the right of pre-emption is 
dissimilar in respect of the two types of 
tenancies concerning lands similarly 
situated and similarly enjoyed. So also 
the’, ceiling upon landholdings in respect: 
of these two types of tenancies is also 
dissimilar, for in West Bengal there- 
is. as yet, no ceiling regarding land 
held under non-agricultural tenancy,, 
distinct from non-agricultural land of 
a raiyat. Therefore, to apply Bengal 
Tenancy Act or Bihar Tenancy Act to- 
such lands as are held for specific non- 
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agricultural purposes by grants .from 
raiyat or.enjoyed as such for a consider, 
able time past, even without any express 
grant but of course without, any objection, 
is to go against the stream of historical 
development. To ignore, these broad facts 
only to uphold the principle of , stare 
decisis is paradoxical, although the fiction 
could have been dispelled simply by 
rectifying a recurring error. 

The remarks of Lord Gardiner in (1965) 


3.W L R'1131 is apposite for. Tecapitulai 
tion here : 

“The ’.only result of the error has been 
that during that period, the citizen who 
has been the victim of affray in a private 
place has in practice been deprived, of the 
protection of the law; That is not itself 
any rekson to continue the deprivation”. 

If certainty of law perpetuates judicial 
error, in all f airness, it should be corrected 
before long. 


RE¥IEWS 


INDIAN COMPANY LAW. By Avtar 
Singh. Published hy Eastern Book Co., 
34 Lalbagh, Lucknow. Second Edition 
1969, Price Rs. 12.50. 

"In the realm of Company Law India is 
traversing new ground well away from the 
beaten track of Conventional Legislation,” 
observed Mr. Yera A Da Dilva. Innovations 
have been made to deal with problems peculiar 
■to Indian scene. The recent decisions of the 
Supreme Court and the High Courts have 
•given further guide lines in the matter of 
winding up under ‘‘just and equitable” clause, 
as well as in the matter of limiting the scope 
of doctrine of fraudulent preference. 

The book under review keeps in tune with 
the changes. The subject has been well pre- 
sented. There is a useful Subject index as well 
as the table of cases. > ' G.G.M.'- 


HANDBOOK ON MERCANTILE LAW 
(INCLUDING INDUSTRIAL LAW) 
6th Edition, By, E. Venkatesam, B.A;, 
M.L., Judge, High„Court of Andhra 
Pradesh, Assisted. by E. V. Bhagiratha 
Rao, .B.Sc., LL .B., Advocate., Madras 
Law Journal Office, : 1969. pp; xix and 
655. Price: Rs. 18 (Postage Extra). , , 
Mercantile law, as it exists tody, is not to 
be found in our ancient texts which; enunciat- 
ed principles of Contract . Law sufficient to 
meet the requirements of those times. Indian, 
Mercantile Law is founded on the Mercantile 
Law of England, as modified by the various 
Acts of the - Central and ; Provincial Legis- 
latures in India. Prior to the. passing of the 
Indian Contract Act IX of T872, the English 
Common Law ' as modified to suit . Indian 
conditions was applied for sometime by the 
British Indian Courts. The Indian Contract 
Act, 1872 substantially embodies the principles 


of the English Law, and has to be applied in 
all Courts in India and to persons of all 
denominations; the various sections referred to 
in the volume under review relate to this 
Act. It repealed several enactments, but did 
not supersede the native usages and customs 
that are not inconsistent with it. 

The book is divided into two parts. Part I 
deals with the general view and definition of 
contract offers, acceptance and form and con- 
sideration as well as all its other aspects. It 
includes , different sections on indemnity and 
guarantee, bailments, agency, sale of goods, 
partnerships, and.,, negotiable instruments. 
Part II covers Companies, securities, carriers 
and shipping, insurance, arbitration, ■ insolv- 
ency, .Societies Registration Act,. Trade Unions 
Act,; .{Pa,ctories .^Act, ;.industrial Disputes'; Act 
and. Workmen's Cpmpensatipn.Act, There is a 
separate chapter .for industrial , ; legislation 
like industries (Development-and Regulation) 
Act,' .Employees jState Insurance . Act, Em- 
ployees I Provident-, Funds ..Act, Payment, of 
Wages Act, Minimum Wages Act, Employer’s 
Liability Act and the Fatal Accidents Act. 

, ..In- the; present edition of the book all ;the 
statutory amendniehtsi in particular the Com- 
panies (Amendmeht)i Act' 81 of 1965, 84 ol 
1966, -87 of 1966 . and , 17 of 1967 and .the 
Marine iilnsurance '..Act' of cl968-j'have been, 
incorporated. Also . included . in it are the 
pro-visions of the -Banking Companies (Amend-' 
ment)Act of .1958, extending; social control 
over\the; Banksi and- the Banking Companies 
(Acquisition; -and .Transfer ,. of Union Under- 
takings) Act'22t6f 1969, nationalising fourteen 
banks in the country; All important decisions' 
of the. Supreme. Court upto The - end of ^MarcH 
I969,;hav6 heen' noticed' and efforts made to 
revise the text whenever necessary. 

• ‘ The book- should meet with .the require-, 
ments .of students appearing , for the , LL.B., 
B.Oom. degree examinations of Indian Univer.; 
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oitieg and students appearing for Chartered 
Accountants’ Examination and also those 
appearing for the All India Competitive 
'Examinations. The statutory provisions of the 
law have been stated in simple language, 
omitting the procedural and technical details, 
in order to meet the needs of the student. 
The names of the parties and the citation of 
■cases have been relegated to the footnotes as 
a matter of convenience. A complete table of 
cases and an alphabetical index, both with 
their relevant page numbers, add greatly to 
the usefulness of the volume. E.S.S. 


PAYMENT OF BONUS (LAW AND 
PRACTICE IN It-aDIA). By F. L. 
Berarwalla, M.A., LL.M., Advocate, 
Bombay High Court and Supreme 
Court of India. With a Foreword by 
Justice V. A. Naik, President, Indus- 
trial Tribunal, Maharashtra. Vora & 
Oo., Publishers (Pvt.) Ltd., 3 Round 
Buildings, Kalbadevi Road, Bombay 2 
Pp. xii and 590, Price Rs. 50/-. 

The volume under review is believed to be 
the first comprehensive treatment of the sub- 
■ject of bonus payment in industries. The 
working of the Labour Appellate Tribunal for 
India formerly for the payment of bonus, 
which had held the field for 14 years is known 
to have created many problems and resulted 
in discontent among both workers and em. 
ployers. The Bonus Commission was there- 
fore appointed by the Government of India at 
the instance of the Supreme Court to recom- 
mend a simple bonus formula keeping in view 
the difSculties encountered by various indus- 
trial tribunals in deciding bonus disputes. 
The idea was to minimise industrial disputes 
■regarding payment of bonus and to evolve 
-a uniform formula for determining the 
quantum of profit bonus instead of leaving 
the same to be determined by industrial tri- 
'bunals. 

Mr. Berarwalla, who is also the author of 
"The Theory and Practice of Provident Funds 
•in India”, has written the book in the form of 
•a commentary on the Payment of Wages Act, 
1965. 

It is well to remember ^that the National 
■Commission of Labour, while conceding that 
the quantum of bonus can be settled by 
•collective bargaining, was of the opinion that 
the formula which may serve as a guideline 
for such settlement hag to be statutory and 
therefore, wanted that the Payment of Wages 
Act, 1965 should be given' a longer period of 
trial. 

The commentary on the various sections of 
the Act is exhaustive and well documented, 
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preceded by a useful synopsis, < To make it 
more useful as a reference work, chapters on 
commutations of bonus, jurisdiction of tri- 
bunals, writ petitions, bonus linked with divi. 
dends, bonus settlement agreements and the 
relevant provisions of the Draft Labour Code 
have been included. The case law cited hag 
been brought upto 1st October, 1969. and all 
the decisions of the Supreme Court, High 
Courts, National Industrial Tribunals and the 
Bombay Industrial Tribunals have been in- 
cluded. 

The Introduction to the book deals sue. 
cinctly with the evolution of the bonus con- 
cept, the Labour Appellate Tribunal formula, 
the origin of the Bonus Commission, its re. 
commendations and Minute of dissent, the 
Government’s decision and the Statement of 
Objects and Reasons of the Payment of Bonus 
(Amendment) Act, 1969. Intended for legal 
practitioners, chartered accountants, trade 
union leaders, company executives and Gov. 
ernment officials dealing with the payment of 
bonus eases, the book should really prove use- 
ful to those for whom it is intended. As ob. 
served by Mr. Naik in the foreword, the 
author has taken pains to make his book a 
complete guide for all those concerned with 
the law on the subject. The subject index at 
the end of volume enhances its usefulness. 

E.S.S. 


THE DETROIT RIOT OF 1967. By 
Hubert G. Locke. Wayne State Univer- 
sity Press, Detroit, Michigan 48202, 
U. S. A., pp. 160 with Map and 8 Pho- 
tographs, Price S. 6.50. 

It was in 1942 that Gunnar Myrdal, the 
Swedish social economist, expressed his opti- 
mism that “the future looks fairly peaceful in 
the North” of the United States. About Det. 
roit, however, he had sounded a note of 
caution: in the spring of that year it had ex- 
perienced a clash between Negroes and Whites 
and Myrdal described that City as being 
"almost unique among Northern cities for its 
large Southern-born population and’' for its 
"Ku Klux Klan.” In less than a year later, 
Detroit erupted in the longest and most vio- 
lent riot since the days of World War I. But 
the experience of mass violence which broke 
out in Detroit in 1967 was said to be more 
massive in its destruction than the 1943 riot, 
but more difficult to explain what happened 
and why it happened. 

During the last week of July 1967 Detroit 
went through a week of terror, the worst 
civil disorder in 20th century Urban America, 
Forty-three persons were killed and §. 50 
million in property was destroyed and the 
city itself was left in a state of panic and 
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confusion from ■whicli it is believed to have 
not yet recovered. The book under review 
seeks to tell the story of this civil explosion in 
every detail. This is perhaps the first authentic 
account to give details of the looting and 
arson, and of the problems faced by the police 
and the incredible problems faced by the 
Oourtsinthosedays.lt deals also with the 
aftermath of the upheaval in the emergence 
of new problems and explores many of the 
critical questions that confront contemporary 
America. It offers observations on the pro- 
blems of the police system and on redefining 
urban law enforcement in American society. 

The author of the volume under review 
is specially well-fitted for the work he has 
undertaken. Himself a native of Detroit, his 
career has been intimately related to Detroit 
in administrative posts in a University, in a 
civil rights organisation, in the city police 
department and as a Minister of one of the 
city’s churches. At the time of the 1967 
Detroit riot he was administrative assistant 
to the Detroit Police Oommissioner and was, 
therefore, well qualified to assess the ex- 
perience of July 1967 and to find their signi- 
ficance for America’s fifth largest city — 
Detroit. R.S.S. 

THE ARBITRATION ACT, 1940. By 
N. Basu, B.L., 6th Edition. Edited by 
Sudhir Kumar Bose, M. A., LL.B., Advo- 
cate, Supreme Court of India. Eastern 
Law House Private Ltd., 54, Ganesh 
Chunder Avenue, Calcutta-13, 1969. 
Pages 842 and CXL Price : Rs. 28/-. 

Until 1940 the law as regards arbitration 
was contained in the second Schedule to the 
Civil Procedure Code and the Indian Arbitra. 
tion Act of 1899. The Special Committee on 
the Civil Procedure Code, 1908, had placed 
the arbitration clauses in a special Scheduls 
of the Civil Procedure Code, although they 
would have preferred to eliminate them alto- 
gether from it. But they hoped that in due 
course these clauses could be transferred into 
a comprehensive Arbitration Act. And that is 
the Arbitration Act, 1940. 

The Arbitration Act, 1940 which made 
various improvements in the old laws and 
incorporated certain new sections for the 
smooth working of arbitration proceedings, 
standardised the law relating to arbitration 
throughout British India. As the old rulings 
are not helpful in the interpretation of this 
Act, some of them having become obsolete, 
the volume under review has tried to indicate 
these changes and gives an exhaustive com- 
mentary under each section. Where a case 
has been reported in more than one report, 
all the cross-reference as well as the name of 
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the case have been given, in view of the fact 
that all law reports are not available in every 
library. The principle underlying each section 
has been thoroughly discussed because it is- 
absolutely necessary for understanding any 
particular section. All the older Acts, both 
Indian and English, have been given in the 
Appendices. For a fuller appreciation of the 
reasons for the changes made by the Act, art 
extract from the report of the Civil Justice 
Committee (1924-25) has been appended. The 
Appendices include the rules framed by the- 
High Courts under S. 44 of the Act, the rules 
framed by the different Chambers of Com- 
merce, extracts from the Civil Procedure Code 
of 1859, 1882, 1908, and the Indian Arbitra- 
tion Act, 1899 and the English Arbitration 
Act, 1899. The contents themselves are divided 
into seven different chapters, the first one- 
being introductory, arbitration without the- 
intervention of a Court, arbitration with the 
intervention of a Court where there is no suit? 
pending and arbitration in suits, are covered 
in the next three chapters, while the following 
two deal with appeals and general topics. 

The first edition of this volume, useful 
alike to the Bench and the Bar, appeared in 
1942. All cases and amendments upto 81sb 
July 1960 as well as the Arbitration (Protocol 
and Convention) Act of 1937 with annotations 
found a place in the fourth edition, which also 
included for the first time a Case Index. In 
the fifth edition, which appeared in 1965, 
upto-date case law was for the first time duly 
paragraphed and serially numbered. In the 
latest edition the editor has revised the com- 
mentary and added some new matters. The 
cases and amendments upto 31st of July 1969 
have been incorporated in it. Quite valuable 
from the practical point of view are the 
alphabetical table of cases and subject index. 

E.S.S. 


THE MARINE INSURANCE ACT, 1963 r 
By A. K. Bhattacharjee, Barrister.at- 
law, Calcutta. 1st Edition 1969. Eastern 
Law House, Private Ltd , 54 Ganesh 
Chunder Avenue, Calcutta. Pp. xxvii & 
242 Price Rs. 14-00 or £ 2 or §7. 

The Indian Navy and Indian Shipping, 
have since Independence undergone con- 
siderable expansion. But there was no- 
Indian legislation governing marine in- 
surance, Indian Marine insurance con- 
tinuing to be governed by the British 
Marine Insurance Act of 1906. At the 
same time insurance contracts in India, 
also became subject to the provisions of 
the Indian Contract Act, 1872. But the 
Insurance Policy form used in India is 
the English Form. It was possible for the 
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•^vordings of an Indian Marine insurance 
policy to be at times in conflict with the 
provisions of the Indian Contract Act, 
leading to unsatisfactory situations in 
•which the Court’s interpretations are the 
last word on the subject. In order, there- 
fore, that Indian marine insurance may 
•develop on sound lines, the Indian Parlia- 
ment fell it necessary in 1963 to introduce 
legislation consistent with Indian condi- 
tions. Thus it was that the law relating 
-to marine insurance was codified in the 
Marine Insurance Act, 1963, by copying 
verbatim the language of the corresponding 
British Act of 1906. That may perhaps be 
taken to show that the customs, conven- 
tions, and usages of trade prevailing in 
this country in 1963 were more or less 
identical with those obtaining in England 
in 1906. That more than half a century 
•should have been allowed to lapse only 
indicated the stagnant state of the Indian 
Navy and Indian Shipping during the 
period. Since India attained Independ- 
•ence, however, there has been considerable 
expansion of both and the lacuna felt by 
the want of Indian legislation on marine 
insurance was filled by the Act which is 
the subject-matter of this volume. 

The wordings of a Marine Insurance 
Policy are based principally on mercantile 
customs & iDusiness conventions. These 
customs & conventions are governed in 
India by the Indian Contract Act, 1872, 
which embraces all types of contract, in- 
•cluding marine insurance, which is a 
special type of contract. Indian decisions 
on the sections of the Marine Insurance 
Act have been few in recent years, so 
much so that one has to fall back upon 
English decisions on each and every sec- 
tion of the Marine Insurance Act, 1963. 
As a matter of fact, it is stated that each 
•section of the Act — both English & Indian 
— is based on a chain of English judicial 
decisions. The most important case decid- 
ed in 1967-68 in England was that in 
which the House of Lords settled the rule 
relating to the measure of damages in the 
•case of late delivery of cargo at the port 
■of discharge (Annual Survey of Commonwealth 
Law, p. 802). 

According to the Marine Insurance 
Act, a Contract of Marine Insurance is an 
agreement whereby the insuer undertakes 
■•to indemnify the assured against marine 
losses, i.e., the losses incidental to marine 
adventure. And it is deemed to be included 
when the proposal of the assured is ac- 
cepted by the insurer, whether the actual 
policy has been issued or not. The volume 
■under reference gives us the text of the 


Marine Insurance Act, 1963 with , the 
author’s commentary on each- section; 
preceded by a useful synopsis. The diffe- 
rent sections of the Act have been grouped 
together under Marine Insurance, Insurable 
Interest, Insurable value. Disclosure and 
Representations, the Policy, Double In- 
surance, Warranties, etc., the Voyages 
Assignment of Policy, Premium and Loss 
& Abandonment. Other heads include 
partial losses including salvage and gene- 
ral averages and particular averages, 
measure of indemnity, rights of insurer 
on payments and return of premium. The 
text and notes are followed by Schedule 
which gives the form of Policy, and 
annexed to it are definitions of the terms 
and expressions in the policy. In the 
appendices are given the York Antwep 
Rules, the Insurance Cargo Clauses and 
the Institute Time Clauses. There is an 
Index at the end of the volume. 

R.S.S. 


CONVEYANCING (A THEORETICAL 
AND PRACTICAL STUDY OF DRAFTS- 
MANSHIP IN INDIA) : By C. C. Anaj- 
wala, B.A. (Hons.) LL.B., Project Officer 
(Legal), Agricultural Finance Corpora- 
tion Ltd., Bombay. C. Jamnadas & Co. 
Educational and Law Publishers, 146, C, 
Princess Street, Bombay.2, 1297/167 
Relief Road, Ahmedabad 1. First Edition 
1969 pp. xxi & 378 . . . .Price Rs. 15/.. 

“Conveyancing” connotes an instru- 
ment by which the right to any property 
passes from the vendor to the vendee and 
is not strictly restricted to the drafting 
of a conveyance ; it covers the drafting of 
any document, whether unilateral or not, 
recording any conceivable transaction 
between the parties. It seems to be true 
that several legal instruments or parts 
thereof have turned out to be illegal and 
ineffectual when ’drafted by untrained 
persons. Before a legal document can be 
drafted it is necessary to grasp the law on 
the subject in view of the risk involved 
in drafting by unqualified laymen. It is 
not surprising in these circumstances that 
some State Governments should have 
framed rules under the Indian Registra- 
tion Act, 1908 for licensing document 
writers after holding qualifying tests, 
,e.g. Bihar Document Writers’ Licensing 
Rules, 1968. 

In the book under review: the author 
has tried to explain the general principles 
of conveyancing in the introduction under 
several heads, such as Deeds poll and 
Indentures, Figures and Words, Intention, 
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Statutory requirements. Commencement, 
Place a&H Date, Parties and their descrip- 
tion, Abbreviations, Recitals. Narrative 
and Introductory, Testation consideration 
Receipt, operative words. Schedule of 
Property, Exceptions and Reservations 
Covenants and Obligations, Delivery of 
Title Deeds, Attestation and Construction 
of deeds. Each topic of conveyancing as 
generally practised in India is covered 
and arranged alphabetically. Theoretical 
Notes have been prepared having regard 
to the law in force and the latest case- 
law. Model forms of Conveyancing are 
provided care being taken to avoid repeti- 
tion of forms, only the minimum number 
of forms necessary for a comprehensive 
study of the subject is given. The theore- 
tical notes also indicate the latest rates 
of stamp duty applicable to different 
types of instruments as obtaining in the 
different States ; these being susceptible 
to amendments to suit the needs of the 
State Governments, it is advisable to 
check the local Stamp Acts for ascertain- 
ing the rate applicable in a given case. 
These notes also show whether the instru- 
ment requires compulsory registration. 

The subject is treated under more than 
thirty heads or sections, each section 
being introduced by the theoretical notes 
followed by their model forms to which 
we have already referred. These section 
titles cover adoption, agreements, ap- 
prenticeship, arbitration, assignment of 
actionable claims, powers of attorney, 
bond, composition, compromise &c family 
settlements, easements, exchange, gift, 
guarantee, hire and hirepurchase, indem- 
nity, lease, licence, mortgage and negoti- 
able instruments. Other section titles 
cover partition, partnership, patents, 
rectification and modification of deeds ; 
release, rescission of contract, sale, sepa- 
ration and divorce. Service contracts. 
Trusts, settlements, endowments andwaqfs 
and wills. 

Speaking of wills, it is stated that a 
millionaire on his deathbed cannot in a 
huff will away his millions to religious 
. and charitable institutions in order to 
cut off his near relatives with a shilling 
unless the will is prepared a year or 
more before his death. As regards parti- 
tion, it is said to be a process by which 
co-parceners of any property agree to 
. divide it among themselves, and on parti- 
• tion each sharer is said to have a right to 
his slice of the property, not merely its 
money value (pp. 2D3-4). Model form 
No. 126 (P. 211) gives the deed of parti- 
tion and release between two branches 


of , Hindu co-parcehers. These model 
forms are of great importance in draft- 
nianship, that being one part of convey- 
ancing, the other being investigation of 
title. 

The table of cases and the general index 
are useful to the busy lawyer and student 
of law. The Appendices include model' 
forms in a comprehensive way for the 
mortgage of a lease-hold ; deed of convey- 
ance of land to a co-operative housing 
society ; deed of conveyance of land and' 
dwelling house, and contract of service 
as managing director of Corporation. On 
the whole the book should be of practical 
guidance to the practising advocate ancf 
student of law. 

Mr. Anajwala, the author, was for long 
in the Secretariat service of the Govern- 
ment of Bombay, where he was concerned 
with the interpretation of statutes and 
other legal matters. With this background 
he joined the legal profession in Bombay. 
He is at present working with a company 
established by the:Indian Banks’ Associa- 
tion for facilitating the flow of increased’ 
fi'nancial resources for modernising Indian 
agriculture. R.S.S. 


CO-OPERATIYE RAW IN INDIA; By 
M. D. Yidwans, M.A.LL.M. Advocate. 
2nd Edition, July 1969 with a foreword, 
by P. B. Gajendragadkar, Ex.Chief 
Justice of India. Published by the Com- 
mittee for Co-operative Training (Na- 
tional Co-operative Union of India), 39> 
South Patel Nagar, New Delhi 8, Pp. xx. 
and 276, Price Rs. 10. 

This is the second edition of Mr. Vid- 
wans’s authoritative Commentary on the 
provisions of the Model Co-operative 
Societies Bill circulated by the Govern- 
ment of India for the guidance of State 
legislatures in framing enactnients in 
their respective States with suitable local 
modifications. At the end of 1965 there 
were said to be 3,56,000 co-opera, 
tive credit institutions of all types with a. 
membership of 450 lakhs in India. Mr. 
Vidwans discusses the various problems^ 
raised by the Bill and gives a compara- 
tive view of the relevant provisions of 
the Co-operative laws obtaining in the 
different States. Since many new State- 
Co-operative Acts have been passed sub- 
sequent to the publication of the first 
edition, new material has had to be added' 
from the new or amended Acts. Refer- 
ences to important cases decided by the 
High Courts and the Supreme Court have- 
been brought upto-date and some of the 
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decisions of State Co-operative tribunals, 
where they have started, functioning; 
have beeri . included in the Commentary; 
references to other enactments, whenever, 
relevant, have also been included. 

The book itself has been divided into 
three separate parts. Part I deals with ’ 
important matters relevant to the study 
in a connected way. It contains seven 
sections, of which the first deals vvith the 
place of Indian Co-operatiye laws in the 
schemes of co-operative laws of the 
world, and the second gives the historical 
retrospect of the development of the law 
in India. The third section is devoted to 
an explanation of co-operative principles 
and the fourth to a description of the 
economic characteristics of co-operative 
bodies. Section V elaborates the legal 
frame-work of co-operative association, 
explains the terminology and the differ- 
ence in the connotations of the same 
terms as used both in Co-operative law 
and the law of commercial corporations. 

. The general discussion is wound up with 
an explanation of the features of Co-ope- 
rative law in the next section, while the 
seventh and last section deals with the 
bye-laws meant for the internal manage- 
, ment of co-operative societies. The 
synopsis given for each section and chap- 
ter under the heading of “Detailed con- 
tents” are a useful feature as well as the 
table of cases given at the beginning, but 
there is no index. 

The author of the work under review' 
is specially well qualified for the work 
he has undertaken. He was Professor in 
the Law College, Poona, and also in the 
erstwhile Co-operative Training College, 
Poona. He was a Member of the Com- 
mittee on Co-operative ’ Law set up by 
the Government of India in 1956 to re- 
view the Co-operative -legislation in the 
• different States and to. recommend a uni- 
form Co-operative law. As pointed out 
by Mr. Gajendragadkar in order to achieve 
success in the field of co-operative acti- 
vities, co-operative institutes should 
.function efficiently and serve as centres 
of training for co-operative workers. 
The commentary under reference should 
achieve the purpose the Committee on 
Co-operative Law had in view by being 
placed in. the hands of the teachers of co- 
operative training institutes and their 
students. The references to the sections 
of State laws will enable the teachers 


readily to refer to the local laws and 
supplement their instructions.' It is need- 
less to add how useful the volume can be 
also to students of coioperation in the 
colleges and universities, the field' 
workers of the' co-operative department 
■and other active workers in the move- 
ment. 

But the Model Co-operative Societies-- 
Bill, of which so much has been written, 
has a long history behind it. Convinced' 
that in a predominantly agricultural 
country like India the best means of 
developing its agricultural wealth is by 
pursuing the path of co-operation. The 
Government of India passed in 1904 the 
Co-operative Credit Societies Act, which 
was an all-India Act. It provided for the 
formation of credit societies only, and 
societies for production, distribution, 
purchase and sale could not be formed 
under it. After the Act was passed the 
activities of co-operative societies ex- 
panded and there was demand for orga- 
nising other types of co-operative insti- 
tutions. The Co-operative Societies Act II 
of 1912 was therefore passed; more com- 
prehensive than its predecessor, it was the 
parent of all further co-operative legisla- 
tion in India. This Act made it possible 
to organise co-operative federal bodies, 
which could not be done under the 
old Act. Subsequently, the constitutional 
reforms of 1919 empowered provincial. 
Governments to pass Co-operative Acts 
within their own territories. This led to 
the passing of as many as 20 . co-opera- 
tive laws in the Provinces. In 1935 the 
Constitution Act empowered Provincial 
Governments to make laws regarding co- 
operative societies. Under the Present 
Constitution co-operation is an exclusi- 
vely State subject and the matter of mak- 
ing adequate statutory provision to guide 
the co-operative movement in India now 
rests with the State Legislatures. That, 
in spite of all this,- the co-operative move- 
ment in India had not made much pro- 
gress was, however, the discovery made 
by the Rural Credit Survey Report of 
1954. Its report led to the formation of 
the Committee, on Co-operative Law, 
which examined the problem of co-opera- 
tion in India in all aspects and framed a 
model bill for guiding the State legis- 
latures in the matter. And that, in brief, 
is the story of the Model Bill which is- 
the subject-matter of this book under* 
review. R.S.S. 



-48 : PRESS ItEI'EASE ’ ; 

, . ' ; ..i (Froni;f^Secretary;',Ba/r GouitcihofcMO'^Mrashtra.),: • ■]' . , . ; 

/ BAR GOtfNCIL OF INDIA ELECTS 'VIGE-CHAIRM AN; ,■ 

At iKe rebent- meeting of the Bar ,Gpun-.‘ Advocate of Bair. Cpuncii..phMaharashtra. 
‘Cil of India held on 10th and 11th January has been .elected yice-Chairman; of the’ 
1970, Shri R. B. Jethmalani, LL. M.,; Bar Council of India. 


CORRESPONDENCE 


■ Laio Eeporiing in Sindi 

-Sir, 

The Union of India in the Ministry of 
Law publishes “Uchattam Nyayalaya 
Nirnaya Patrika” and “Ucha Nyayalaya 
Nirnaya Patrika” a monthly Hindi Journal 
•containing the Hindi translation of re- 
portable judgments of Supreme Court and 
High Courts with the sole purpose of use 
of Hindi in the Courts of Law. 

The publication of these journals has 
been recently commented upon by the 
Hon’ble Sri S. P. Kotwal, Chief Justice of 
the High Court of Bombay, in his address 
while paying a visit to A. I. R. office. He 
has remarkably said, "Of course, as you 
all know, translation in Hindi of the I. L. 
R. series has already taken place in Delhi 
and I receive a complimentary copy. I 
-do not claim to understand Hindi well 
but I fail to understand how a decision 
given by a particular Judge in English, 
will convey exactly the same idea in 
Hindi, because every translation may not 
have the exact words for the English ver- 
sion. Then again the translations will 
have different words for same meaning.' 
Thus the result will be that without a 
Statutory Dictionary, that is, a Dictionary, 
■the meaning given in which are made 
statutorily binding on all High Courts, 
there will be a chaos. Then unless the 
Statutes are translated first, no ; purpose 
will be served by translating judgments 
-alone in Hindi.” .:i 

The effectiveness and use of the afore-’ 
said journal has been rightly exposed 
before - the exponents ' of Hindi. Firstly 
■■these judgments are not-dn- Hindi. Unless 
•the judgments^are pronounced in /Hindi, 
the use of translation into i the Court of 
law cannot be said to be legal and constu 
tutional also. Secondly the publication 
cannot be said to be authorised by law. 
The Indian Law Reports Act, 1S75 is the 
special statutory provision on the subject; 
Sections of the said Act provides, “no 
Court shall be bound to hear, cited, or 
shall receive or treat as an authority 
binding on it, the report of any case 
'decided by any High Court for a State 


other thaiiVa' report published .under the, 
authority of any State Govt,” The publi- 
catidn of the' Union Law' Ministry is 
against law and ft is riot published under 
the authority ' of ' any' State Govt.. as also, 
the translated version . of the reportable, 
decisions' iri, English can have no 'autho- 
rity of ainy State Govt. It has other quali^’ 
hed d’eirierits also. This is ' an official' 
publication and Sri P. P. Deo, Chairman 
in the same a'ddfess has. rightly- said, “Wei 
are all aware that official reports are pub- 
lished Very late and irregularly, long after' 
they have appearecl in one or' tlfe other 
non-official journal. The authority of a 
decision is its merit ' and not its publi.^' 
cation in a ipa'rticular series”. Thus these 
difficulties' and handicaps are also' 
there. It cannot be used' and cited.' in 
subordinate Courts'at present. Articles 233 
to 237 of the Indian Constitutiori pres- 
cribe the constitution ' and the establish- 
ment of subordinate Courts. These 'arti- 
cles do not provide for the use of Hindi 
in subordinate 'Courts. No doubt, these 
subordinate Courts are under the, direct 
control and supervision of their fespec- 
tive High Courts. Article 348, (2) provides 
that the. Governor of a. State may: with the 
previous consent of the President autho- 
rise the use of the Hindi language for any 
official purposes of the State, in proceedings 
in the High Court. But there is no such 
consent anywhere. . Hence there appears 
to be;impediments in the use of, the afore-' 
said journal;-. in the .Courts to help the 
Bench and the litigants. The publication 
of. this , journal may be considered as a 
duty of the Union to promote the spread 
of the Hindi.language, to develop it so 
that it may .serve as a medium of expres. 
sion for all the elements of, the composite, 
culture , of India and to secure its enrich-, 
mentrinder Art. 351;of the Indian Consti- 
tution. ; ; , , , 

It-is hoped the Union - Law Ministry 
will look into the 'matter very seriously. 

, . , Yours faithfully, 

. . , : Girija Shankar "Vernia, , , 

Advocate. Motihari. 
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Shri D. V. CHITALEY, Manager, Law. & Editorial -Division, explaining a 
point to the Chief Justice,' when he was being shown round the Press. 







VISIT OF' tHE CHffiF JUSTICE OF INDIA^^ TO A.I.R. OFnCE ^ 
[iSth Februaiy, 1970] ;; , . ; 

,, The 'A.'.L, .'R.^had tlie ) pleasure and iprivilege’:of:welcoming to- its premises and 
receiving the Hon’ble Slni Muhammad Hidayatullah, Chief Justice, of. India, on the 
evening of- Sunday, * the .15th February last. Shri * V.' V. . Chitaley, . the founder of 
the concern, read a welcome address on the occasion. Several Judges of the Nagpur 
Bench of -the Bombay - High Court.. . and- other erninent persons - graced the 
occasion with' their presence. The Chief Justice responded suitably, to the, welcome 
address. important theme of both the \velcome address and the Reply by 
the Chief Justice was judicial candour seen in -Judges adrriifting, when necessarj^ 
that their previous judgments were .hot correct and overruling ' themselves. ' The 
function ended with light refreshments and coffee. 


■ • - WELCOME' SPEECH 

! ■•-!■ I By ■ • . 

‘ - - ' - - ’ Sliri'V. -V; Chitaley. - 

1. ' “May it. please your Lordship,-;^!!; gives me, very great pleasure,' indeed, 

to welcome you to the All India Reporter, this evening. We have been looking 
forward to this -visit for a long time. Sir, we are proud. that a Nagpurian is adorn- 
ing the.' lughest seat of justice in the country and we consider if a privilege’ and 
honour 'to haye .you in' our 'midst this evening, for^howeyer short a time. We are 
indeed grateful 'to ' 'you; that ' ’,ih';spite_ of yoiir many enjgagements, you, have been 
kind enough to make if convenient fo spare' a' short time for u's also and to honour 
and encourage us by your acceding to our request to grace this occasion with your 
presence..- ■ ■ ' > ■ - ■ --.lu e;',' • ‘ 

2. " 'My Lord, I may be' excused' for pointing 'biil 'oh this ‘occasion that’ the 
Na^ur High Court has confribufed ; hot less than four Judges to the , Supreme 
Court and in your Lordship's person :Naipitf' is justly 'proud, of having contributed 
a second Chief Justice of the Supreme Court,- (the first’ being Mr, B. P, Sinha). 

3. The* fact that when the . office ,of .the. President of India falls vacant,, the 

mantle of the highest office in the county falls on the' Chief Justice of India shows 
the e.-<alfed nature of the office of .Chief Justice, And, -permit us to express our 
humble, congratulations- to your Lordship, on the fact that this unique honour also 
was yours.,'' •' ’ '' ’ 

4.,', It is not necessaiy and .perhaps it, .would ,be impertinent on my part to 
praise the very high quality, both, legal and literary, of your pronouncements 
from "the Bench.-. But, 'permit me t'6 say that your judgment 'in Ranjit Udesis c^e 
waL'nbt only an illuminating exposition of -what constitutes obscenity in literature 
but was a -piece of hte'rature in itself.’ •* Your separate judgment in Golak Nath’s 
case;- concurring with .Chief Justice Subba • Rao’s' conclusion but on different 
groimds, was, -again,, a, remarkable pronouncement which' will be a permanent land- 
mark in -our law' reports, representing- a'n'altogether . original point of view. 

5. -Before concluding, it is my, wish to draw atferition with special pride to 
one quality which I have noticed in your judgments — your exemplary frankness 
in freely stating fhat in some previous judgment' of yours you expressed a certain 
view which, owing to' certain factors which were responsible for the oversight, was 
not correct. In this connection, I beg leave to mention your Lordship’s judgment 
in State of Gujarat v. Shantilal, AIR 1969 SG 634 at p. 637. 

6. ' In . this connection, I am reminded of certain eminent Judges in our 
country who were so noble that they would consider- it below their dignity to try 
to avoid stating plainly that • on a* former occasion thej^ had expressed a view of 
the law which on further consideration they found was not correct. One of these 
noble persons was Justice Holloway of.. the _, Madras High Gourt who, if I remem- 
ber right, once wrote, “At that time, the jargon of English law was in my head.’’ 

7. The other honoured name which I remember in this connection is that 
of Ismay, J. G. of our own Judicial Commissioner’s Court of Nagpur, 
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8. Your Lordship, I 'have^recently,. read somewhere that- ‘ Gla^tone, used to 

say that infallibility; is not expected of any human being, but it is useful to be sure 
of one mans integrity. i’-'-' ■ . ij 

9. I mean no disrespect -to tlie Bench when ,I say ;that the same inoble words 

of Gladstone may also be applied to the' Judiciary, -from, the - highest ' echelons 
downwards. That will make the rule of law an accompKshed fact in our beloved 
motherland. ^ ■ ■ , : ■ i ■ 

10. Let me say. that in my humble' opinion,' your’ Lordship stands for the 

highest judicial ideals ' from every point of view. , , , 

11. Let nie again thank your Lordship for having made it .convenient to be 

in our midst this evening and honouring ,us 'by your presence.” , 


Reply by the Hon’ble Mr. Justice M. . Hidayatullah, Chief Justice of India. 

"Mr. Chairman, my former colleagues and friends, — It was one year back 
that I promised Mr. Chitaley, that I ^would Ijke .to pay ,a visit to the All India 
Reporter Press, Chief Justice Mr. Sinha once came to the A. I. R. Press and I had 
then a chance to visit this Press along with him but for some reason dr other, I 
was not able to do so. ■ ;..r , J h.' ■ i. , 

I am glad to be here today for two reaisons. Firstly,' because this is a- premier 
law-publishing house. Secondly, I am' veiy ^familiar with the Chitaley family and 
the Chitaleys have'beeii knowing me for the last, so, many years. ^ My. father knew 
Mr. V. V. Chitaley' very well. I was also , very fortunate to know, Him. from .rny 
student days, ' ' . ' . ’ ‘ .' ’ ' , . " . 

As I went round the Press and saw the mechanisation and automation. process,; 
etc., I was, reminded of a .rotary club where they have a method,, of ...classifying 
members as representing different professions.. In : classifying members ;; of -the 
judiciary for purposes of admission, appellate, Judge vs^as,, classified,. as “judicial 
wholesale” and . other Judges , as ‘‘judicial retail”. , Just so, I .think among law. re- 
ports, the All , India Reporter may , be classified as Law Reports , .“wholesale" and 
other reports may be classified as Law Reports ‘‘retail’^' ' ' , . ' 

In the section relating to the Supreme Court alone, ..the;, All India Reporter 
covers about 2000, pages per year. And, theii;. there are the reports, of , the cases of 
the various State High Courts. It is indeed a colossal work that the All India. 
Reporter is doing and it is doing, a very good job of it. The price also is, very 
moderate when we consider the vastness’ of the. publication and its usefulness.” , 

Then His Lordslup proceeded .to .dwell on the place of law reports in the work 
of Courts. He observed that one, should-first study the problem' in each case with 
reference to its. own circumstances before turning to the, law, reports. . 

His Lordship also dealt with the question of judges frankly, admitting their 
mistakes and retracting their own previously expressed views on law when ' they 
find that they' were not- correct. ' His Lordship cdled this “judicial honesty.” His 
Lordship \yent on, to observe that he was always ready to rectify his own .views on 
law when he found, them not to be sound. He also . instanced the case of Mr. 
Justice Bose who, on an error, being pointed out, immediately ;and r^dily correct- 
ed it. iiis Lordship , also gave the .instance, of Lord Hewart.who, while sitting as 
an appellate Court in a criminal case, reversed his own decision which he had 
given in the court of first instance, , ■ . 

His Lordship observed that Judges .must always keep, their, minds , open to new 
ideas. In , this connection he remarked that Judges take the law from the lawyers 
and are sometimes misled. ■ This is one of the' reasons why decisions of the same 
Court are overruled, sometimes. ' 



iJottvoail 5$i 



NATIONAL tXJNFERENCE t)N LEGAL AID 

' \v,; ' PUBLIC NbricE' ,■ ' 

■ The Centre for the’Stu'dy of Law and Society; of -the Institute of Constitutional 
and Parliamentaty ' Studies, ‘is ‘ organising Natibiial Conference bn Legal Aid bn 
Saturday, 'the 28th and Stiniday; the 29th March, 1970. The Conference would be 
inaugurated at the Vigyan= Bhavan, Nbw Delhi on Saturday, the 28th March, 1970 
at 10.30 A; M; by Shri V. V. Giri, President, of India. The President would also 
be inaugurating 'the National- Legal Aid Association of India at the same time. 

(Centre for the ■ Study 'of Law and Sbde^, Insti^te of Constitutional and 
Parliamentary Studies, 18, Vithalbhai Patel House, Rafi Mafg, New Delhi-1.) 


TKE LAWYEB, DEVELOPING NATIONS AND LEGAL AID: 

A PROPOSAL » 

(By ARTHUR L. BERNEYj Cohsultaht oh Legal Education Centre for the 

« ■ . ' i-. i -‘mj . . » • • 

, , . study of Law and Society.) 

[This paper was submitted to the Bangkok World Conference bn World Peace 
through, La\v, September 10," 1969.. Excerpts from it, particularly portions of 
Part . II including the proposal section, were read at Session IV: Man, Rights and 
Law.] I . , , ■ . ■ : . 

'NOTE: (The views , expressed in . this paper are. the author’s and not' those 
of the Centre for the Study of Law and Society nor of The Ford Foundation which 
has made his" services available to the : Cbntre.) 

PART I 

ONE VIEW OF THE LAWVER: A CHANGE BROKER ' 

: To say tliat we are living in a period of revolutionary change is common- 
place. Let’s, leave the' accuracy , of this description to others to quibble over, along 
with the endless inquiry about its causes. It is enough for us lawyers — Profes- 
sional contingency : discounters — that the possibility of revolutionary change 
exists. For that possibility, alone thrusts upon- us the , basic question: Will the 
revolution, should it come, be . bloody or, bloodless? And never mind that too, for 
the final question for the lawyer — professional pragmatist — is: How to make 
sure it is bipodless? 

Failing this — the ascertainment of the bloodless way — we fail our very 
selves, for in cataclj'sm , wp lawyers cease to exist. We function only within the 
bounds of order. . Only, there can we servp our calling as ‘brokers of change. If 
this characterisation is doubted, then may I challenge you to think of any engage- 
ment, great or , trivial, in which, the lawj'er .serves, that does not involve , him in 
negotiating, facilitating, channelizing or resisting., change. 

Ofteni, too often, the profession is identified with the status quo — “hand- 
maidens of vested interests” and that sort of declamation. Well, there is no use 
denying that our, services are generally sought by those who would resist and 
retard , change for, the 'simplest reason: those clients consider their present state 
satisfactory. And it may be that resistance is sometimes the best counsel, but it is 
more often the worst. For, by nature, man and his world are not static. A good 
broker is,. an accommodator. . , , ' ■ 

This means that the law>br must constantly exercise a judgement about the 
validity,' force and imminence of the impinging changes if - he is to se^e well. It 
is' this judgement that distinguishes his activity, by the way, from that of a legal 
technician. And the converse holds that when he shirks the exercise of this judge- 
ment he ‘ surrenders his professional ' role. ' So it is when he counsels resistance or 
is immobilized because he perceives that the change he foresees is fraught with 
danger. It is best to . remember in such circumstances Alfred North Whitehead’s 
observation that major advances in civilization are processes which all too nearly 
wreck the societies in which they occur. < . . 
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Enough of ahstgicKonsJC'Eh^i ch'ahf^rta^i^jiiQi.lhfeUhutKo'n invites your exa- 
mining judgement is the uprising.. p£..thQ ppor,,r 7 T, the outward signs . of. which run 
from the rage of the riot-tom streetfe'-'of- afflu'^f iirban centers to the zeal of the 
ireyolutipnary., guemlla- .-fighter. y-, Like-,.it; pr-;f,pot;; Aesp ...areythe ; manifestations; f of a 
phange stiiuggling fq ;becpme, j .Somehow itfcames- inpre,dmpact.,\yhen:,it’S!.read-..in 
,fhe?Iwor.ds?, 9 f,.an,,assessmenfffrom sp.qkesnien .;p£;.a p.eppIe:-:who;^e[;quaIities .-ofi-passi- 
yity/'fprbearance";and/patience:..we., profess do.. adiriii;e:;|.'iT.o,. quote,:;! l 

..... “It.'is the ipatienoel bf theilridianJ.people;; sonietmies’.hiisfaken for inertness br 
passiyity,.,,!which.'has.creat€d!.an-.iimpressibn'.thatf a'Tbvblt>6fi-theTihasses is unthink- 
able. 1 ..If,, poverty is.^ not., treated .^adequately, inj.theipe-xt .ten., (years,, .the. Indian 
irbral, 'proletariat may produce,' the, .classic, .spearhead ; for ' mounting . .a reyolutiona^j 
instead of an 'evolutionary, 'procesh of change.' Indian democracy, ' which has 
hitherto not had to absorb the active-discontent of the masses, can be shaken to 
the core if it cannot deyise new. ._._.pplicies.. to. change, the. militant psychology of 
the disillusioned- poor.”- I- ''''' I’-''.'--' !<' d .rij.il i-.; • 

This is no e.xcerpt from soifiel.’i'fevolutibnary tract either. It is a note of 
urgency, struck . by men who^ haye -studied poverty in India ,.andt d.espite-,dieir, . seem- 
ing despair, reflect, in their call for Government action, continued commitment to 
orderly change;2 in their prescription' ^br'^acti6ni'''m6desty and proportion;3 and 
.in a -poignant, paean,. hqpev4 y,;. '.-ai ■:>< L < . 

• ..The document ' from twhich.' these passages. ‘areldrawn;- replete ^with-its-'graphs 
and charts, is the. kind of muffled anguish .thait' convinces 'this: 'observer. ’ .'Others 
may prefer to draw their conclusions from the explosive episodes of the daily: front 
pages..,,.. , , ...... i V: iOi-r 

LAWYERS -OF- INDIA ^PROFESSIONAL FORFEITURE?. . - .- S 

Of particular interest to this wfiter;is. 'the'; judgement 'exhibited : by the Indian 
legal profession. This, not merely because, he lives and works there, but because 
India, with its enormous numbers of destiture people and its depth of commitment 
to social uplift through orderly change,5..-,. epitomizes-. the challenge -of discovering 
the bloodless bvay. ' ' 

If the observations and. findings of commentators, are to be' relied on; a -bleak 
prospect emerges, For "it is; difflcult not tbb conclude that, ;'if the 'Indian • legal 
profession indeed perceives '-tlie need to produce drastic social reform^ it must have 
long since forfeited its professionaTrolerof contributing to" that reform. ■ ‘' ■' 

In 'T963 Dr. Richard 'Schwartz,6 :a"c'areful;studeht; of the Indian scene ’.vvrote ': 

“Limitatiori ‘of legal activity'^largely to ' litigation' leaves, tlVe Indian, layyyer far 
from the center of power in contemporary ' India.”? ■ ' ' ' 

One consequence of this, he continued in an article that outliried the decline 
of the profession since preindependenceV is 'the' profession’s 'failure to help .counter- 
balance the. power ‘of 'Government through' “negotiation 'aiid enfofcefherit of' con- 
tracts ; -legislative' '-lobbying .’'.and challenging the .'power • of- administrative 
agencies in-the C6urts'.”8" ; ’ ' 1 V'-'"- ' ' ■> ' ''' 

' In a more- recent remark '^that same, author feCo^ized what is, for this .observer, 
the more significant failure' of the profession^ the failiire'to" produce “rfeal changes 
in the life conditions of ‘the’ undeiprivileged 'se^ents: of > Indian , Society .”9 -y The 
reference made; to Myrdals' multiple examples of laws intended for ' the poor, para- 
doxically, (being .turned- agairist -;them -through 1 - the 'legal probessfes, ' (e.'g;,- the land 
reform Taw, which 'produces .Court' backlogs and- lawyers’" bills 'but no land for the 
landless, and , co-operatives , intended to reduce debt' slavery "actually strengthening 
the creditor, with Government funds) is : most lelhng.lC). ' ' ' u 

This tantalizing divergent failing on the part of - the' profession, "bn 'the one 
hand ,tO; assume, a part in (controlling -national .destiny, through • existing -.-power’ vor- 
tices, and, , on tire .other, . to play - 'a , role- in, articulating and formUlating;, the modes 
of social , reformation, are . captured in Dean -Mukeqee's dilemma in.: attempting to 
state The,: .obj.ects .oL Indian legal educationi-- ■- ,/ ■* 

- The-truth iscprobably .that This 'Object;.of -flaw Teaching,' being-; so -intimately 
pound up with other social and .economic -'-problems -crying- "for urgent ’' solutions, 
defies definition., in .'clear and unambiguou's. ternis j-.- .'-.We'Tn-iTndia.'may-'-outwardly 
still .be,. wedded To The .doctrinal law but are ‘Unable toishut our 'eybs' completely to 
the sociological factor. .. .”11 .'-j -‘iT-r.-- >> *. - 
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The picture one gets is of a profession sin' a-'^hang-up;- ’TJhe mighT-^hrtise from 
.■b}5-,closing-rfimarks-;on; the,;“objecfa.oJ^;J[avy,ite that:- Ae-Dean; believe? the 

Jack-'stems irom the. Tact; that ‘[Qn ^^e:sqmoTpgicaLcontexCjI.r, 'Our:.leg^;edu^^ 
-"knowledge -’kas. .always heen-singu|arig-irrele«ant.^.j TferefqrejVhe" ooncludes, 
•T>Y,e .are ..a. long- way away frpmv,^..,;..educatipn thatj'wiil,‘’|train' a man mot merely in 
the work of solving problenis of .individuar~clients",l3ut of,the;;society-.in' which he 
Jives.,.; .T2 , ... . .. .■ :v ■ ■ ; 

\''QR'P,BP,FEss^^^ • .' 

•V - ’ It may - be. the -.personal .need. '.toi.ghake . pessimism’,. but; this .’ obsery.e'r, Jor : one, 
senses a shift. Not so much a new wave yet as a ripple. It may have been . just 
.-.■this . sort, of__ uashful intuiUou , that led. Professor ..Schwartz- to, end his ^ .“prefatory” 
^introduction .to .the papersTprepared .^br .the Conference: oh, t^ Comparative - Study 
of the 'Legal Trofessioh Yvith'SpeciarileferehGe.^to, India, IS’^.on this. ’nd.t'e':: 

.“Indian law)'ers gained great ^esteem, during the struggle for ' independence. 
‘Are tliey -now ready to recapture tiiis .position^ by joining' and Jeadmg Jhe struggle 
for social ■jusficei’”' 14 ' ' '--••• i-r-c:-;-'! 

There is much in. the Conference papers themselves to sustain hope. ' And 
'tliis' in the' context of full appreciation of the shortcomings. 1^- Fbf example, a 
prominence of lawj'ers as organizers' and spokesmen of oivic and refonh - groups 
denotes that laivj'ers are playing the role of agents of change.16 Likewise, law- 
yers were seen as “instrumental Jd dfevisirig inodOrfi organizational forms articulated 
to action in the national world-, of Government policies and. pIans.’T7 ■ Perhaps most 
prbrhising’ was the reference to the lawyer's work in'-the .districf toivns ivhich relat- 
ed to cases., involving enforcemept of ' Government regiilatiohs '.or the accountability 
of ' Gbvemnierit officials under the law. This'.. was the aspect of the la-wj^er’s work 
viewed as “creating in the public mind, a ’sense of .political efficacy and. esta- 
blishing an irnage of the judiciarj'' as an independent intermediary between 'Gov- 
ernment and citizen.’TS ' 'y. ’ , V. 

These, of course, were .only straws or leanings. .There. was nbwh'ere .a ..claim 
-that these preliminary -findings were.- more than ’ suggestive. • concerning siich, queries 
the investigators -set themselves, as: ' r- . • 

,(1) does the Indian lawyer function as an intermediary, linking the “higher 
Jaw” with the law as applied at the lower level? . ' 

, (2) does the Indian lawyer act as a carrier, of a natiomvide “legal culture" 
who disseminates official norms .while putting them - in the seryice ,qf, various 
groups?19 ... . . 

Or from the political scientist’s point of view : * • - - ' . , 

(3) is the lawj'er instilling- that sense of satisfaction with the legal system in 
the , citizenry,, such as would give them to perceive, that system as a modality for 
realizing, justice;, and thereby presumably gain' from them , acceptance of the .under- 
lying political sysfem?20 • 

But nothing in the existing studies pretends to anssyer ,the delineation Professor 
Galanter , gives to Dr. Schwartz's challenge ; • ' . , . . i 

.“India’s simultaneous commitments ,tq economic development, a' \yifare State 
and democracy imply vast new demands oh the legaT system — deniands . for S 3 'ste- 
matic but. flexible regulation, for new, forms of protection and 'participation, and 
■for broader distribution of legal resources. '* Will the Indian legal profession expand 
its role to meet these new demands? ..... Such a- transformation depends upon tlie 
adaptive capacity of the -profession and upon the capacity 'of; legal education to 
"impart the needed skills and attitudes; But, to an equal e.xtent it requires that the 
demand for more differentiated, complex and widely; distributed legal Jsen'ices be 
made effective.’’21 • - • 

A PROVING GROUND ' . 

Only the future can tell whether the profession .pvill meet these demands and 
reclaim its status and role. There are recent positive signs in the horrendous 
efforts of the leading law colleges to transform themselyes.22 A creScendo 'of legal 
‘scholars ' are sounding the' calL to - action in the law journals of 'India, ■ Biit the 
proving ground will -come,, if we are -to -look for signsj in' the fate, of the. latest 
efforts to establish a meaningful legal aid scheme in India. 
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; r/ l dur.-'Teasofis'; for this hssertioii.,'are twofold.; -i >, > ■ ; ' ■ • -' i i 

■ ? ' Oh four occWons sitice Independence serious Efforts to estahlisH wide- 

■ ranging ' legal aid "progr^s have bfeeti niountM arid f^ed. dnce more, the battle 
■is being joined; this tiine by. bne df the most vigorous institutes of legal refonh in 
India. If it fails tob, it wouW'be difficult to deny that there exists air insurmount- 
able paralysis of wll on the part of the profession; 

(2) A legal aid program .is. more, than _symbolica,lly relevant to the question of 
whether the profession can rneet thb challenge of usheniig ip the requisite social 
•reforms. In the very opetatioh of such a program dual basic objectives . are serv- 
ed:'..: ■ . ■ . • ■ - ' - ■ 

, (a) the impoverished, ' the dovyntrbdden and the underprivileged — In a wbrd 
the alienated ones — receive, along with their writ, a . sense ot hope, uplift, entitle- 
ment and, maybe, 'even involvement; and ' 

(b) the attorneys who organize and operate these programs are, especially, as- 
they learn to perform with imagination and scope, fulfilling their calling, as the- 
brokers of change and , the instruments of justice.. 

So it is that the natural testing ground of the Indian legal profession may be- 
seen in its capaCitj' to establish a national legal aid program. 

PART I— FOOTNOTES 

1. The Anatomy of Indian Poverty, Monthly Comrhentary, Indian Institute of 
Public Opinion, December 1968, at page 28.' 

2. . "The .Fourth Five Year Plan has brought this country face to face with' 

the problem of its own poverty. It has also arrived at , a tiihe when 'the green 
revolution’ (has) opened the eyes of the nation to the possibility that, a solu- 
tion might be in its own hands A moderate plan of investing Rs. 500 crores- 

(S2/3 billion) on a crusade, against pove^ each year is capable now of making a; 
major impression on the problem. .. .The' time is ripe for .a major transformation' 
of the mind’s of the leaders of Indian society in respect of the priorities which they 
must lay down as . imperative in all India’s future plans.” (Id at 154). 

3. firstly, ' a new approach to education among the underprivileged; 

secondly, a special contribution to their health and productivity; thirdly, the alloca- 
tion., of specific employment, particularly for those.. left outside the operation of 
a crude market place for labour; and finally, the provision of leadership capable of 
initiating and running new enterprises on which the momentum of change can be* 
enduringly built.” (Id. at 16). • ' ’ • ■ ' . . 

.4. “To be a leader in this epic fight against the most persistent of the world’s, 
enemies would be glory in itself. To be a. victor, by a grand strategy to defy 
mankind’s degradation by its failure to mobilise its resources, in peace as in war,, 
will be truly to inherit the earth.” (Ibid). - ' . ' . 

5. The State shall strive to promote the . welfare of the people by , securing 
and . protecting as effectively as it may a ^cial order in which justice, social, 
economic and political, shall inform all the institutions of' the national life. Indian- 
Const. Article|38. ', ' , 

. , 6. Professor ' of Law, . Northwestern University, Chicago, Illinois, USA, Dr,. 
Schwartz is a sociologist by training,.,' , . ^ , 

■7. Schwartz, : Reflections on the Status and Functions of the Indian Lav'yer, 
“1” Kerala ;Univerrity Law Review 17, 21 (1968). (Paper delivered at American- 
Sociological Association, 1963). ' . . . .. ■ . ' ; . ., 

8. Ibid. ' ^ . ■ 

9. Schwartz, Preface, Lawyers in Developing Societies, Especially India, S’- 

Law and Society Review 195, 196 (1969), ^ 

10. ;' Ibid. 

;11. B..,N; Mukerjee, Legal Education in Indian Universities, Vol. V Journal 
of 'AlI-Lidia Law. Teachers’ Association 24;' 25 (December ' 1968). 

12. Id. at 25-26.. . . - . ' .■ 
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IS. '.Goiifefeace . sponsoxed T3y' tKc 'CSimimittee oH Soiitbem ' ASa 'Studies of 
.;&,e Uniyeraty of .Chicago, held in Highland Park, Illinois, U. S., from. August 10- 
12, 1967. . . Published a Special Issue of Law and Society Review, Vol. HI,. 
‘Nos. 2 j^d S, November 1968 February 1969. . (Hereafter referred to as. Con- 
ference.), ' " ■ ' • ' 

. 14. id. at' 199. i r ' : ; 

15. In the IntrOductioh, Study of the Indian Legal Profession, Prof. Marc 
Galanter recounts such' ihsighte as : 

“the Indians’ strong orientation to Courts (as, compared to other legal settings); 
their orientation to, litigation, father , than advising,' negotiatiiig dr planning; the 
conceptualism in their handling of rules; and their individualism and lack of specia- 
.lization.”, (Conference at 207). 

. ‘“Writing and . teaching, are, \vith significant exceptions, confined to close textual 
analysis oh a verbal level with little' consideration either of underlying policy.... 
or problems of implementation.*’ • 

(Id. at 208). 

Professor Rowe, Indian Lavvyers and Political Modernization, reported drjdy 
that “District Lawj'ers had given little or no thought to the relationship of the law 
•to the social and' economic goals of contemporary India” (Id. at 239). 

16. Conference, at 212. 

17. Galanter, Conference at 212; Rowe, Conference at 236, 

18; Rowe, Conference at 228. 

19. Galanter, Conference at 202. 

20. Rowe, Conference at 220-21. 

21. Galanter, Conference 216-17. ' 

22. See e. g. All India Legal education seminar issue, IV Jaipur Law Journal 
(1964); P. ,K., Tripathi, In . the Quest for a Better Legal Education, 1968, JoumaT 
of the Indian Law Institute (forthcoming); Report of the Committee on the Re- 
organization of Legal Education in the University of Delhi, P. B. Gaiendragadkar, 
Chairman ■ (1964). 

Von Mehren, Law and Legal ' Education in India, 78 Harvard Law Review 1180' 
'(1965).' The Ford Foundation in India has helped support reforms in legal educa- 
tion at Delhi, and Banaras Universities during die last five years. 

PART n 

THE INSTITUTE OF CONSTITUTIONAL AND PARLIAMENTARY 
: STUDIES: A PROPOSAL 

. . Recognizing a need to bolster India’s d^ocratic institutions and to focus her 
attention of her political leaders • on the problems of democratic development, a 
■group of pafliamentoians, jurists and distinguished private citizens formed the- 
Institute of Constitutional arid Parliamentary. Studies in March 1965. 

In general the Institute, under the chairmanship of one of India’s foremost 
Supreme . Court Advocates, Dr; L. M. iSinghvi, has pursued with steadfastness, 
vigor and imagination, its goals of .improving the functioning of political, legislative- 
and judicial institutions t&ough research and, training in parliamentary affairs, 
legislative, process, judicial interpretation and constitutional developments. 

Its more innovative and successful programs" include a Parliamentary Fellow- 
ship Pro^amV-an Orientation course for Freshman Legislators, Diploma courses in? 
such subjects as legislative drafting, and parliamentary institution and procedure, 
and a Legislative Reference Service. , - 

It cannot, be gainsaid that this Institute has had an invigorating and stimulat- 
ing impact dU' the legislative process in India. The recent passage of a bill esta- 
blishing the office of Lokpal (Ombudsman), . for exaniple, may well be attributed ini 
some measure , to scholarly work on that subject carried forward at the Institute.! 
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vvh,';:-^THE, CENTER EORtsTHErSTUpy OF LAW.ANO :SO.0IETY .Cl 

; ’ tii‘4969f; the In^stitufe ' ei^anaed '^titposeCalong that^'fiad' been.Vair^^ 

• emerging,, tpC'foSus atbhtignCph the^,‘jd>;:nahl^cs.:dfJyle, 'prpces.S;;Af.^^^^ 

"tKe'legal 's>>stem and’lhe social 'taiiric ofiB'e nation. In ‘order to accdmmoRalp'ifs 
new purview the Institute dramatically extended its self-mandate by estabm^ihg ' a 
■Center for the Study of Law and Society. With this step ‘tSe ildstifute*' openly 
.afflnned .its vyillingness: to ; confront ^ther-problemsfiof securing. ■ aj^dejnpcratic nvelfare 
■state, even though this might mean exceeding. iis original confinement, to .constitu- 
tive and procedural matters. Although in.jts ,list . 9 f, objects2 the, Center maintains 
a , promise of scholarly objectivity an’d''neutfali%' it can’ 6e;'e,xpected ,ihTts work 
"to forthrightly .address the congeriesj of demands/ for 'social, fefdrni/ that; summons 
•the nation. ’ ' 

In this endeavor the Institute may be undersfo'dd' as’ talang on flie burden of 
ithe legal proffession itself" the' pdrsuit and securement of' sobial -justice arid civil 
lights perhaps'in the faith- that thfough'its'ekariiple. -it may ''bestir that profes- 
sion to its potential contribution to a stable and democratic India; i ^ - "i v; 


. THE,,LEGAL:Aro. PROJECT - ... i ; 

•Remaining true to its 'mother institution’s ' custoiri of mot''shrinking'‘froiri 
■challenge, the Center initially set 'for itself' 'a' task which India' Had' failed to- -sur- 
mount on at least four previous serious efforts. The rillusiyeness . of the goal of a 
■comprehensive legal aid system for India is told in the history of these failures.3 
The Center staff has studied that history 'and deteririined to go 'ahead' riot 'because 
it perceived any significant change in the ciroumstances that ., conspired;, to - defeat 
previous attempts, nor because it viewed the earlier . proposals , as, ill-conceived,4 
'but simply because the establishment of such a pfograim was irifririsic’to the Cen- 
ter’s ver>' purpose and design. Almost every ’other ptogram' and rb'segfch aim of 
the Center presupposed the ultimate identification of a, class) 9 f. lav\'yers, . spread 
throughout the nation from city to village, who could ..cpnceiye of themselves as 
'“brokers of change,” as representatives of aggrieved' cbmiriunities arid/ intefests;5 
and who above all aspired to “a high moral purpose 'of service' to the, nation.”6 
'The Center would not be impatient or unrealistic vitth the. job of discpveririg and 
•mobilizing such a force,? but it had to know at the outset if it was,,fortiicoming. 
No other technique lent itself better to that need than the active' development of 
:a legal aid program. .... :•• ■■ ,i 

•Given the diverse motivations rind thorough awareness of The pitfalls of- prior 
attempts it is not. surprising that the '.Center "'determined to' pursue- a quite different 
course from that of its predecessors. First, it saw nothing to be gained from 
setting out any particular scheme at the .outset. On the one hand many that had 
already been devised had obvious merit;8 on the other, none that existed or might 
be dreamed- rip -could claitri any -special relevance' to the’ Iridiari scene.9 '- Secondly, 
with no scheme to pedal there was. noi point in approaching any official or private 
body in search of support. . So much for wrhat was not done. 

■The initiatives , tie Center' took iiririiediately' 'were dictated^ by' (1) -the. iriotiya- 
•tiori of discovering and geriefatihg supportefs,' -what 'we .called “oiir.' coristitriency”, 
and (2) ritilizirig that. .which we believed, to, 'be .prirjresoufces,.-^ needless to’ .say 
this was not morieyj but maripowef.'" Iri tKe’'wbrds of the'pfbgfam advisor a riiajor 
■working premise was": " ' ■ ■•''!' ■■ • ••!';: ; ;!,’ ■ • 

. . . .that any workable program' riiust' be' grounded in comriuriity-organized arid 
'Operated' schemes,' Ariy'''sripeririip'6sed ceritrally-rrin ' program ' will -have ari' irihibi- 
"tive effect' bri local initiative arid responsibility; ' the. ' immensity ' of the job and 
'heavq' finaricial brirderis ‘it would 'erita’ir would doom ' any effort that' did not rely 
-substantially;, on community, resources, -sin -poor, .nations,- such', as - India, -.these re- 
sources are mainly human, ■: — .‘in this coritext the law>'ers (social -workers) and rlaw 
students of .each, district or -community.lO .i ... -. - . > 

■Consistent xvith this thinking the Center has embarked ' bn hvo'initiati-ves thus far: 

1. It has 'beguri 'a series .of -m'aihrigs to all: judge's,' ■ governinental officials, 
■social' workers and la\v>»ers- who' it has .reason to • believe; would be' interested, with 
'the-purpose of; soliciting, and fathoming .the ; depth:; of i their -iriterest;,; -In this series 
■of .unailings,-.! .culminating 'Jin;;a^mumbe^dof tegional 'Avorksh’ops^-iinformation.'.will.ibe 
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•‘exchanged l-e^irding?the--jexistence-'-ofv legal! aid tprogtanfs (a questionnaire^i'accom- 
panied-f the ifirst issuance), --tKe.' histoVy 'oteefforts- in Mtidia;- and (foreign’ ? programs; -’and 
monographs on such subjects as the “ConstitutionaI.'BrieF’.:for.' Legal- ’:&di and..the 
•Role of the Lawyer and the Social Worker will be distributed. The major purpose 
of tills effort, to quote from the first onailirrgv is.: 

- .the .individuals,., associations and organiza- 
tions’ who'-are''bapab‘le.’ 6f;’fha1chig‘'thV.indispenSable 'basic .dbiltributioh'- of 'will and 
^fforf.'-/ 

; research , effort, : engaging- tlie £er\ncesi (and;.not insignificantly, the Tnyolve- 

.rrieht) of, law and-;social, work students, relating -to. the, .legal needs,, 'and their cur- 
reht fulfillnient,. of. -poor people in .urban and rural. India, .j "This .aspect was,. .also 
Elucidated in th^ first mailing 't .. ,.j,, . >.E. .. ... /..■ 

. Concurrent to all Sts- operative -activities the Ce'ntbr shall be- engaging- in socio- 
logical research of the pooH. tu’.Tn! this - we -shall'- bb seeking "to' learn ' sometliing 
nbout the legal service needs of the poorer classes, how and to what degree such 
needs are being fulfilled or sublimated, -1116 .fec6ptivify to legal assistance that may 
ibe exhibited, the possible disruptive consequence of such assistance, and the like. 

This research was viewed as ' essentiai to . correct -resource requirement' and 
■feasibility ■^assessment. It was ;alsp ’.seen^ ds ,an important ' preliminaryll . to the 
formulation stage, by which time "we would want to’ know something about the 
^ossibilitj! of , building on indigenous dispute' resolution systems, articulating 1 with 
traditional norms, and the degree- of congruence between the value premises of 
official' lawj and customary practice. •'■•For. Example, .it- w'ould be useful i to, do more 
than speculate about the chan'ce that an Indian, legal aid scheme might partake of 
the consensual techniques ^of conflict resolution — arbitration, conciliation and ac- 
•Commodatidn — ■ typicaf of the communal' society'-'of traditional India. 12, . 

- A MISSING ELEMENT .-r -FINANCIAL RESOURCES. ", •• 

The Center is currently 'moving ahead’ according to plans, with a healthy sense 
•of industry, save for one nagging rnis'giving;' .Would the necessary financial support 
be forthcoming? In T,962 the Law Ministry called a meeting of the law ministers 
■of the various states, to discuss provision for legal: aid 'services. Aftliat conference 
.the State Governments recorded their , inability to bear the financial burdens of a 
hroad-scale legal aid scheme. The , Central Government likewise designated -finan- 
cial limitations as -the barrier. 13. There is,, underlying this fact, the, probability 
ihat the Government, stiff regards legal aid, as it did a decade ago, "as of very 
minor importance.’T4 

, In the . letter to its “constituency” the Center. , bravely promised to “seek, in 
whatever ways are open to it, to attract support from every available, source — 
private or public, domestic or international — that is free and willing to contri- 
bute,”- ■ ■,- 

' AN ‘APPEAL ' TO THE INTERNATIONAL LEGAL" COMMUNITY ' 

In the report -entitled,: the .Anatomy of -Indian Poverty 15 of last year it was 
made perfectly clear that in its drive to become a modern industrial state the poor 
were being left . behind — if anything,, the gap between the haves and the have- 
mots was widening. And the state of pover^ becomes increasingly .difficult to 
forbear when’ the signs of betterment are coming up all around you. 

This brutal fact should mean something to lawj'ers, who as a class thrive on 
order,'.' and- particularly to a special group of lawyers who have riaveffed around the 
globe in a quest for world order. For two reasons then the participants of this meeting 
■ought to be especially concerned to relieve the plight of the poor in the develop- 
dng nations by; devoting themselves to discovering means of providing them mean- 
ingful alternatives: • ■ ' ’ • 

1.- if such . means' are not 'provided -then ultimately .the .resort , to -disruptive 
iforce will conie, , carrying, threat of shattering world, peace; , • • 

'' 2. • peace' throiigh'Iaw can only be pursued in 'a’ conimuni^ -where widespread 
Tespect for law.- has '-been -generated, r The' -absence "of respect- is '-especially acute 
today among the impoverished sections of every society.l6 '' Only 'When the poor 
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come to , see lawyers as champions i.6f theirf -causes and. law, as , a . potent instn^emt 
of social , change, : then .alone ; will i Some . hope of abandoning- force as, the primary 
means of dispute. resolution emerge.'-'. ■ . , . ; , . 

A PROPOSAL • 

It is .proposed that this international Conference ,adopt> resolutioii r^uiring; 
its executive officers to investigate the possibility of identifying, promoting or. estaT 
blishing an international agency which would devote itself to the raising of funds- 
for the broad purpose of securing to the poor peoples of the nations of the world; 
justice under law, with particular reference to the provision of legal , assistance, 
through I'av^^lly constituted programs, to .such' prople. • If is fyrther suggested that 
unless some existing organization assumes this undertaking, the organization' that 
may be . established be called, for. reason of clearly fixing its specific aimi the 
Foundation for International Legal Assistance , to , the Poor. 


< , PART n— FOOTNOTES ' ■ 

1. See e. g. M. P. Jain, The Ombudsman in India (1969) (forthcoming). 

Generally, the Journal of Constitutipnal , and Parliamentary Studies; (a quarterly 
that often reflects current activities at the‘ Institute). ^ ’ 

2. (a) “To study legislation, administrative practice and judicial trends with 

a view to examining, on the one hand, the impact of ' socio-economic forces on 
legislation and judicial trends; and; on the other, to analyse the impact of legisla- 
tion and judicial pronouncements on ' social change.” . ' . 

(b) “To analyse social realities, study new ideas for legislation and prepare 
draft legislation.” 

(c) “To generate and sustain interest among 'intellectuals and the •wider 
public in. the processes of interaction between the legal . ^stem and the society.” 


S. See Koppell, Legal Aid; in India, 8 Journal of the Indian Law Institute, 

224 (1966); Legal Department, Government of Bombay, Bhagwati Committee . Re- 

port on Legal Aid and Legal Advice in the State of Bombay (1950); Law Com- 
mission Fourteenth Report, Ch. 27, p. 587 (1958); India, Ministry of Law, Outline 
of a Scheme for Legal Aid to the Poor (1961).'^ ' ■ - ' 

4. On the contrary the plans, all the •way back to . the Bhagwati Committee 

Report, are carefully worked out, See Appendices A and B, Koppell, supra at 

246 and 249. 

5. Cahn and Cahn, The War oh Poverty; A Civilian Perspective, 73 Yale Law 

Journal. 1317, 1346 (1964). ' ‘ ' . . • ' , . 

6. Among a group of attorneys who were dissatisfied xvith their profession, 

a sub-group, .the, author denominated ^ “Gandhians,”) claimed such a; high paoral pur- 
pose and saw the profession as “self-serving, immoral and materialistic.” Rowe, 
Indian Lawj'ers and Political Modernization, 3 Law and Society Review- 219, 23S 
(1969). . . ■ , '•■• • : ■ - - 


7. A , Legal Services Clinic operated by the .Bombay 
Aid, established in ^1967, represents one known group of such , persons 

8. Note 4 supra. 


Committee for Legal 


9. Most of . the older schemes bore a marked resemblance to the British 
model. Legal Aid Advice Act, .1949; and , one, the .Bombay Legal Services Clinic 
is fashioned on the American ' Neighborhood Law . Office pattern. The danger of 
employing foreign models,, with careful regard, to. their relevance and adaptability 
to Indian conditions, cannot be over-emphasized. : 


TO. It should be’ stressed. that this ' was . merely a. working premise .directed 
toward heading off the tendency to' devise schemes at headquarters level wthout 
awaiting participation of those- who would be expected to implement and run the 
programs. It should not be understood as a . predisposition against centrally-con- 
trolled, unitary .schemes., ,. , . - , 
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. 11, Pripr to the fonnulatipn stage, v/e informed our ; i coreesppndenis, : . the 
‘Center;' ' ' ,, , . - / 

. .will continue to perform its more ■ characteristic functions of research and 
:study. The step preceding the formulation stage — the gathering and systemiza- 
■tion of existing information and data — is essential even in an activist-oriented 
program. Even while it presses for development,, the. Center can attempt to make 
its study systematic and comprehensive. Carrying no responsibility for program 
adoption, the Center can treat any programs that may be instituted .duriiig tlie 
•course of the research as, experimental. - Because it need, not work against a dead- 
line as such, the . Center can 'entertain \ long-term, openTcnded, and continuous 
■investigation, even performing evaluative functions subsequent to the establishment 
•of a legal aid program. And most importantly, because- it holds no brief for any 
particular approach, the Center can maintain &at critical objectivity required of a 
:scientific contribution; its work can serve any and all proponents or,, if this should 
•be the case, intimate the.-umvorkability of any and all proposed , schemes.” - 

12. Just as it may be dangerous to impose foreign’ models, there '.is the need 
'to guard against the near fetish of the foreigner to idealize ancient customary 
models. These may well have as much irrelevance to modern India. Prof. Rowe, 
Tor one, expressed the belief that there could be no accommodation between the 
•customaiy -and modem legal cultures. The value premises of the modern (com- 
spetitive, contractual ■ and individualistic) were in basic conflict with those of the 
Traditional system (hierarchic, status-oriented and communal). Rowe; Indian Law- 
•yers and Political Modernization, 3 Laiv and Society Review; 219, 235 (1969). 

13. Personal interview \vith Mr. ,R. S; . Gae, Secretary,” Ministry/ of Law,.. 

iFebruary 1966, reported by Koppell, supra' at 226, / , , ' , 

14. Law Commission, of India; supra .Note 3, : at 589; , i 

15. Indian Institute of Public' Opinion, Monthly Commentary,. Aiinual Nuni- 

iber, 1968. • ■ ■ ' ■ - • ■ ’ / : 

16. “American, Lawj'efs, sociologists, and Government officials now jrecognize 
that in order to rehabilitate members of sociefy who are .culturally and econqmi- 
•cally deprived, it is necessary to provide them \yith a means for redressing, their 
grievances and asserting their, .rights.. , If the Jaw can be made to work for people, 
'they will be more likely , to. becoihe contributing inernbers of society. If the law,, 
'On the other hand, is a.n . “enemy*’ and if a poor person cannot find a way in which 
to redress his grievances through the instruments of the law, he may turn against 
rthe legally constituted authorities and his destructi-ve impulses will be encouraged. 
/Koppell, supra ndtef'S, at 244, 
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COMMENTARY ON MADHYA . PRADESH 
ACCOMMODATION CONTROL' ACT, 1961. 
By S. T. Malgwa, B. A. LL. B., Advocate, 
Supreme Court, with a foreword by. 
Chief Justice Bishambhar Dayal of the 
High Court of Madhya Pradesh. October, 
1969. Wadhwa & Co., Indore 2. Pp.. LYI, 
280 and 181. Price Rs. 28.: 

Law suits under the Accommodation 
Control Act form a large part of the liti- 
gation in our Courts and the present 
publication is a welcome addition to the 
treatises on the subject. The problem is 
more or less a post-war one. After the II 
World War the shortage of accommoda. 
tion necessitated rent control legislation, 
and in Madhya Pradesh various rent 
control Orders were promulgated under • 
the Defence of India Rules.. -The 1961 
Madhya Pradesh Act, while retaining the 
salient features of the repealed laws .on 
the subject, has been drafted on the lines 
of the Delhi Rent Control Act, .1958 to , 
meet the needs of the times. It is expected . 
that readers will find, in this book what- 
ever needs to be known when dealing 
with ejectment suits and rent control mat- 
ters in all their aspects. The author has 
included in it the parent piece of 'legislur 
tion like the Delhi Rent Control Act, 
1958 and the Madhya. Pradesh Rent Con- 
trol repealed Act, 1955 and twenty more 
allied statutes in Appendices A to V of 
Part II, the pages of which have been’ 
numbered separately. It contains all the 
relevant law which may have to be refer- 
red to for a complete understanding of 
the subject. Also included are the Full 
Bench decision recently pronounced by 
the Hon’ble the Chief Justice Bishambhar 
Dayal and Justices K. L. Pandey and J. J. 
Singh and an unreported decision of 
Justice Krishnan. 

Part I of the book gives the Schedule 
and text of the Act separately for pur- 
poses of reference, and they are followed ■ 
immediately by the Commentary. The 
Commentary is section-wise, with synop- 
sis, headings and sub-headings under each 
section on the top of each of the pages 
so as to facilitate quick reference to 
the subject of the reader’s choice. In 
the discussion, Indian and Foreign deci- 
sions have been pressed into service 
and the case-law has been brought upto 
August 1969. Provisions regarding 
rent control of eviction of tenants, 
deposit of rent, appointment of rent 
controlling authorities, their powers, func- 
tions and appeals, provisions regarding 
the special obligations of landlords and 
tenants and penalties, and miscellaneous. 


are the ti tips of the several Chapters in the 
Act’ Commenting brf S. 39 of the Act tire 
author says that the mere fact that the 
landlord had once let out the accommo- 
dation . to : a '. person ; does not necessarily 
■ mean 'that, when the tenant quits that 
'.accommodation; the landlord • does not 
need it or intends to let it out again. All 
amendments, notifications, rules and 
orders have ' been: duly noted and the- 
author gives his own point of view on 
^ some, sections which have not yet - been 
matter of judicial decisions. • 

It is common knowledge that there have 
■been other' books on 'the subject, blit as 
-different authors present different points- 
of view, a comparative, study should help- 
one to, arrive at the righit conclusions. The 
author, .has taken .- pains, to .collect pro- 
nouncements on the/subject-matter of the 
.Act not only of the Madhya Pradesh High 
Court but, also of the Supreme Court and 
other High Courts, on , provisions , similar 
to those in; the .'Madhya ^ Pradesh; Act,, 
making it the .more useful to lawyers and 
inembers of the judiciary as w.ell as land- 
lords and tenants. It may come in handy 
. speciallyffor the junior lawyer who seeks- 
an, introduction to the provisions of the- 
Act through case-law. There are ,a few 
blank pages at the end for personal notes. 

' There is a useful, alphabetical subject 
index and’table of bases giving reference 
to pages. V 'Well-printed and got-up, the 
■Volume has been dedicated to the memory 
of Rai Bahadur Hazarilal Kishan Sahai 
' Sanghi, . the author’s teacher and guide iu 
law. R.S.S 


LAW RELATING TO COURT-FEE 
STAMP & REGISTRATION (with briti- 
cal and analytical oase-Law) : By C. C,. 
Anajwala, B.A. (Hons.) LL.B.i Advocate,. 
High Court, Bombay. 2nd Edition. C. 

, ..Jamnadas & Co. 146/C Princess Street,. 
Bombay 2; 1297/167 Relief Road, Ahme. 
dabad, Pp. xvi & 234; Price Rs. 10. 

This publication may be treated as a 
Companion volume besides that on con- 
veyancing and it is by the same author. 
It contains the complete text of the laws, 
relating to Court-fee, Stamp and Registra. 
tion. These laws are the Bombay Court- 
fees Act, 1959; the Suits Valuation Act 
1887; the Indian Stamp Act, 1899; The- 
Bombay Stamp Act, 1958; and the Indian 
Registration Act, 1908. These are matters- 
with which not only legal practitioners, 
but commercial and industrial establish- 
ments also are concerned in their daily 
transactions. The author provides critical 
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Reviews?', 
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and. analytical: aiotes on; each 'Acti wilh the 
latest- case-law.? wherever n-vailable.i-and 
theicomments-bn. the various provisions 
ofi’these ? enactments 'Jafe: presented in- 
simple and easily understandable language. 
A comparative table of the provisions -of 
the Bombay Stamp Act .' and the. Indian 
Stamp. Act. is also given.;' . • ' ‘ 

Sectionwise, .' the different sections of 
each of these enactments have been group- 
ed under - appropriate Chapter headings 
like. fees in the High Court and . Court of 
Small Causes in Bombay. Computation of: 
fees; probates, : letters of- administration? 
and; certificates of; administration; process- 
fees- ?and the mode ;of levying fees. . The 
Suits Valuation Act is 'dealt with under 


the heads of ; suits relating to land and 
other suits. In the sectionmn the Indian 
Stamp" Act, 1899. the 'matter is covered 
under the heads of starrip duties; adjudica- 
tion as to stamps, instruments -not duly; 
stamped, allowances for stamps in certain’ 
cases, reference and revision, and crimi- 
nal offences and procedure. The Bombay 
Stairi'p Act section is-on the same lines as the 
above; The diff'ererif parts of the Indian 
Registration Act have been grouped under 
establishment. Registrable- ? documents; 
time of presentation, place of registration^ 
presenting documents'- for- registration, en- 
forcing the appearance of executants ; and 
witnesses, presenting wills arid the autho- 
rities to adopt, the deposit of wills, the 
effects of registration and' non-registra- 
tion, the duties and powers of registering 
officers, fees for registration and penalties. 

The value of a suit for the purposes of 
court-fees is determined with reference 
to the Court-fees Act and that for the 
purpose of jurisdiction with reference to 
the Suits'Valuatiori Act, With regard to 
stamps, the Bombay Act deals \yith the 
levy of stariip duty in respect of docu- 
ments other ■‘'than “bills of exchange, 
cheques, promissory notes, bills of lading, 
letters of credit, policies of Insurance, 
transfer of shares, debentures, proxies and 
receipts.” For the purposes of ' ascertain- 
ing- the stamp duty, one has therefore to 
consult the Central or the State Law ac- 


cording to the nature of the document. In 
any case, wheije the ' registration of a 
document is coinpulsory, it becomes neces- 
sary to refer also to the Registration Act. 

The author has given selected questions 
and the reader may tesLhis knowledge.' of 
the subject by trying to answer .them. 
Altogether this is a handy reference book 
useful alike to the lawyers, the law student 
and the layman. ' R-S.S. ■ 


YILDAGEL:OFFICESd SERVICE . RULES,. 
'1969, ANDHRA -PRADESH (ANDHRA- 
- AREA) (COMMENTARY) : By? P. Yen^ 
• kataramana Murty, Advocate, 2ili540' 
Nailakunta ■ (Chowrasta) Hyderabad 
^ -'20. With a foreword by ' K. Eao,. 
I. C, S., First Member, Board of Revenue,. 
Hyderabad, pp. 90 & iii. Price Rs. 8A - 
In his commentary on the Madras 
Hereditary Village Offices Act (Act III of 
1895) Mr.- Venkataramana Murty had' 
brought out the growth of the legislation 
and' the various rulings given by the- 
Board of Re-venue and the High Court; 
When the Supreme Court' struck down the- 
hereditary principle as unconstitutional, 
the Government of Andhra Pradesh exa- 
mined the situation arising- out of this 
decision and decided;, that the appoint- 
ment, disciplinary control and conditions; 
of service of . village officers should -be- 
regulated by rules framed under Art. 309- 
of the Constitution. The Governor of 
Andhra Pradesh promulgated Ordinance- 
1 of 1969 on the 22nd May 1969 repeal- 
ing.'inter alia, the A. P. (Andhra Area) 
Proprietary Estates Village ' Service Act 
IT of. 1894 and the A..'. iP; '.(Andhra Area)* 
Hereditary ' Village Offices Act, III of. 
1895. The Governor ■■ promulgated the 
Village Offices Service Rules 1969 under, 
the proviso to Art:'309-of the Constitu- 
tion . with effect ..from 22nd May 1969, 
Siricelhat date the Government and the 
Board of .Revenue have been issuing ins- 
tructions to the Collectors for the imple- 
mentation and clarification of the Ser- 
vice Rules, which have been given on. 
pages 86 to 90 of the book under review, 
with the author’s assurance of supplement- 
ing them as need arises as in' a stockpile. 

The articles of the Constitution rele- 
vant for the interpretation of the Service 
Rules, viz., 16, 309,311 and 313, along with 
important case law, are given in the 
beginning of the book. Art. 16 deals 
with equality>of opportunity in matters 
of public employment and Art. 309 with 
recruitment and conditions of service of 
persons serving the Union or a State. The 
other articles deal with the dismissal, re- 
moval or reduction in rank of persons 
employed in civil capacities under the 
Union of India or a State and with transi- 
tional provisions. The sections of the 
repealed Act, III of 1895 and the Rules 
framed thereunder which form the basis 
of the Service Rules are noted under the 
relevant Service Rules in small type for 
tracirig the history of the Service Rules, 
if necessary. The repealed Act, III of 
1895 with recent case law and twelve un- 
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i;eportfed casesih^ve beeh-ancludedlin^thd' 
book to facilitate the verification of. ..the 
«xact position of the, law in. force* ;on 
22nd'May. 1969. .The Village OflBces .Ser- 
vice Rules, which, are. given, after the 
articles of the Constitution referred ..to 
above,, have been .appropriately .divided 
into seven . parts, dealing .respectively 
-with the appointment , of . village; .officers 
and village .servants and their quaUfica-; 
tions, duties of yillage officers and village 
servants, payment of salaries, sanction of; 
leave and the like, disciplinary matters 
and appeals. In Respect of certain cate- 
gories of these yillage officers, the, Re- 
venue Divisional Officer is the appointing' 
authority and in respect , of the. others,; 
the Tahsildar. , i : 

Mr. Venkataramana Murty has again, 
codified in this book the constitutional 
provisions and the rules ,* framed under- 
Art. 309 giving the legal background, 
■quoting the relevant rulings of the Courts 
■on the earlier law and giving his . own 
interpretation of certain points; The 
legal profession and. the Revenue Depart- 
ment should find the.' publication quite as 
useful as the author’s earlier: attempts. 
A nominal index, of cases and an alpha-' 
betical index at the . end arc further .use- 
ful features. R.S.S. : 


•CRIMES AND CASES. By P. BaM Reddy, 
Barrister-at-law formerly Judge of the 
Andhra Pradesh High Court 1st Edition.^ 
Vivekananda Printersj Lakdi-ka-pul,' 
Nilowfer Hospital Road, Hyderabaid 4.', 
Tffith a foreword by N. Soma-sunclaram,'" 
Retired Judge, Madras High Court, Pages', 
166. Price Rs. 8. 

The slender .Volume under review, is an 
;account, in racy and readable style; .qt 
fourteen murder, cases in which the 
author participated either as Judge or 
Counsel for accused. Mr. Basi Reddy is’ 
well known to the members of the Andhra, 
nnd Madras Bars ; _ he was. practising in, 
the Madras High Court till the formation 
of the Andhra High Court. A prominent' 
member of the Andhra Bar on the Crimi-, 
nal Side before his.eleyation to the, Bench, 
his is supposed to.be a unique-instance, of 
prisoners in jail, appealing, to their lawyer 
Irom inside the iail not to accept a 
Judgeship as they felt there would be none 
to defend them as ably as he did.. No 
wonder, then, that in cases where -the, 
author has come put \vith flying colours 
he shares with.the;reader his undisguised 
pleasure.- '• 

The first criminaTcase of any Import- 


ance dhwhihh .the; author appeared, forms 
the first of' ithe -fourteen' cases. It; was' a 
case in which 'an,' agricultural labourer 
was charged -with ;the; murder .of his wife 
by strangulation while in - the. process, of. 
enforced sexual, intercourse.. .The accused 
was found guilty . and sentenced . by thS 
trial Court and the Diyisioh Bench. Gn ia 
subsequent petitioii for mercy, presented 
by author, the sentence pf .transportation! 
for. -life: was' reduced to one of , five years’- 
imprisonment. This first case, which tire 
author, lost, we are informed, was what 
led him, paradoxically enough, to settle, 
down as ;a Criminal lawyer; The titles, of; 
the various; cases, ; such... as “The ;Love. 
Potion that killed,’’) The Innocent Man; 
Hanged,” The . Dead Man pomes to Hife’’^ 
“A Son’s Revenge,’^ “The Perfect;. Alibi”* 
and “.Gamekeeper: 'Turns Poacher”, remind; 
one forcibly, of the ititles pf pumerous; 
thrillers and detective nqvelSi which lare 
bound to catch the reader’s attention : and: 
hold it to the last. -As apt as .they are> 
catching are other titles such as The Female; 
of ithe Species”, “The Worm Turns,’’; ‘‘Un-: 
natural Vengeance’’, ;“A Daughter’s Vow,’?; 
“The : Sub-Inspector Murder pasef', “The: 
Poisoning Plan that Miscarried’’' and .“The, 
Death Warrant that;was not executed.’’,-. : j 
Besides raising, rpurely .legal; issues, the 
cases reveal different facets ; of . human! 
nature arid . the • variety , of motives that 
determine ! human conduct. These are; 
real casespf murder out, of dozens which, 
came up before the Andhra. Pradesh ;High; 
Court at the appellate stage. , :Under . each, 
case heading or chapter title are given; the 
facts of the case, tlie course dhpirpceedirigs, 
in the, different. Cqurts, the .basic .‘'prin-, 
ciples on which the ! judgments haye' .been 
or should be; based, and the final’ judg-j 
ments. They would- seem, to make 'it clear, 
that justice -according , ,tp , law!.’ does not 
always coincide, ; with'.truth; .As obseryec^' 
by the author. .technical, rules ofpvidence, 
and procedure, faulty, police iriyesfigatipn,' 
prevalence of perjury and , misapplicatipn! 
of the principle ,pf heri^efit' of doubt are 
some of the causes that .Have' led fb this, 
gap between justice . and , , truthi . which, 
in the name, . of- humanity,, has .to be^ 
bridged as far. as pbssibld , ^ ,. ,/ 

- The book is.bfvalue to . junior;;lawyers, 
who wish to specialise, on .the criminal 
side and should be of considerable inte- 
rest- tb: the layman also., .But , there, are; 
some typographical , errors and idiomaticj 
lapses which could perhaps ; haye been 
avoided by more, careful: editing* of the,, 
manuscript. . , :R.S.S.,. ; 
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. rejected by this Court in Punjab National 
Bank Ltd. v. Tbeir Workmen, 1961-2 Lab 
LJ 162 (SC) on the groimd that a teller 
does not perform supervisory functions 
and be does not Have the status of a 
supervisor and that the mere fact that 
the work done by a teller is responsible 
and onerous is not material in determin- 
ing the question as to whether his work is 
supervisory in character or not 

44. Again, in Eastern Bank v. Shivdas 
Vishnu Naik, 1963-2 Lab LJ 865 (SC) 
this Court negatived the claim of certain 
routine-clerks for the special allowance 
payable to comptists, coming under cate- 
gory 1, on ihe ground that in the course 
of discharging their duties as routine- 
clerks they had to operate the adding 
machines for the purpose of making ad- 
ditions mechanically. This Court further 
observed that obviously it was not the 
intention of the Sastry Award to make 
such persons ehmble under category 1 of 
paragraph 164 (b) as: — 

‘’They are not described as such, and 
the nature of the work, the responsibihty 
attending to the work and tlie sldll re- 
quired of them for discharging the said 
work do not justify their claim to be 
comptists for the purpose of special al- 
lowance.” 

45. The work done by the Head 
Cashiers in the instant case may be con- 
sidered very important, responsible and 
onerous, but, in our opinion, on the basis 
of the items of work claimed to be done 
by them, they are not entitled to the 
special allowance as supervisors, under 
category 9 of paragraph 164 (b) of the 
Sastry Award, or under the Desai Award. 

46. In the result, the appeals are al- 
lowed and the order of the Labour Court 
set aside. The three applications filed by 
the. respondents before the Laboiur Court 
will stand dismissed. Tliere nvlU be no 
order as to costs. 

Appeals allowed. 


AIR 1970 SUPREME COURT 209 
(V 57 C 44) 

(From Labour Court, Bombay)* 

S. M. SIKRI, R. S. BACHAWAT AND 
V. RAMASWAMI, JJ. 

Nityanand M. Joshi and another. Appel- 
lants V. The Life Insurance Corporation 
of India and others (In all the Appeals), 
Respondents. 

®(AppIn. No. LCB-28 of 1965, D/- 16-4- 
1968— Lab. Court, Bom.) 
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Civil Appeals Nos. 801 to 819 and 1105 
of 1969, D/- 25-4-1969. 

^ (A) Industrial Disputes Act (1947), Sec- 
tioni 83C (2) — Limitation Act (1963), 
Article 137 and Sections 5, 4 — Applica- 
tion under Section 33C (2) — Article 137 
does not apply — (196S) 70 Bom LR 104 
(FB), held overruled in AIR 1969 SC 1835 
— Order D/- 16-4-1968 of Central Gov- 
ernment Labour Court, Bombay in Appin. 
No. LCB-2S of 1965, Reversed. 


In view of Sections 4 and 5 of the 
Limitation Act it would be clear that the 
Scheme of the Act is that it only deals 
with apphcations to comts and the Labour 
Court is not a Court vrathin the Limita- 
tion Act. Therefore, an application under 
Section 33C (2) cannot be held to be bar- 
red under Article 137 insofar as the rigiTn 
was for period beyond three years. AIR 
1969 SC 1335, Applied; (1968) 70 Bom 
LR 104 (FB), held overruled in AIR 1969 
SC 1335; Order D/- 16-4-1968 of Central 
Government Labour Court, Bombay in 
Appin. No. LCB-28 of 1965, Reversed. 

(Para 3) 

(B) Industrial Disputes Act (1947), Sec- 
tion 33G (1), (2) — Sub-sections (1) and 
(2), relative scopes. 


Where applications are filed by the 
employees against the employer for com- 
puting in terms of money the benefit of 
hoHdays and for recovering the amount 
and there is no award or settlement 
under which the benefit of holidays had 
already been computed, ihe case squarely 
falls wi thin sub-section (2) of Section 33C. 

^ (Para 6) 

It is plain from the wording of sub- 
section (1) and sub-section (2) of Sec. 83G 
that the former sub-section deals mth 


cases where money is due to a workman 
from an employer under a settlement or 
an award or under the provisions of 
Chapter VA, while the latter sub-section 
deals with cases where a workman is en- 
titled to receive from the employer any 
money or any benefit which is capable 
of being computed in terms of money. 

(Para 6) 

(C) Limitation Act (1963), Article 137 

\Vhether applications to Coi^ under 

other provisions apart from Civil P. C. 
are included within Article 137 or not 
(Quaere). AIR 1969 SC 1335 and AIR 
1964 SC 752, Ref. to. (Para 4) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 1335 (V 56) = 

Civil Appeals Nos. 170 to 173 of 
1968, D/- 20-3-1969 = 1969 Lab 
IC 1538, Town Municipal Conn- 
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cil, , Athani v. Presiding Officer 
Labour Coiut, Hubli 2, 4 

(1968) 70 Bom LR 104 = 1968 Mab 
LJ 1 (FB), P. K. Porwal v. Labour 
Court I 

(1964) AIR 1964 SC 752 (V 51) = 

(1964) 3 SCR 709, Bombay Gas 
Co. latd. V. Copal Bbiva 2 

Mr. Madan Mohan, Advocate, for Ap- 
pellants (In all the Appeals); Mr. C. K. 
Daphtary, Senior Advocate (Mr. O. P. 
Malhotra, Advocate and Mr. K. L. Hathi, 
Advocate of M/s. Hathi and Co., with 
him), for Respondents Nos. 1 and 2 (In 
all the Appeals). 

The following Judgment of the Court 
was delivered by 

SIKRI, J.: These appeals by special 
leave are directed against the order of 
the Central Government Labour Court, 
Bombay holding that the applications 
filed by the appellants against the Life 
Insurance Corporation of India under 
Section 33G (2) of the Industrial Disputes 
Act, 1947, were barred tmder Article 137 
of the Limitation Act, 1963, insofar as the 
claim was for period beyond three years. 
In holding this the Labour Court follow- 
ed the decision of the Full Bench of the 
Bombay High Court in The Manager 
M/s. P. K. Porwal v. The Labour Court, 
(1968) 70 Bom LR 104 (FB). The Bom- 
bay High Court held that applications 
filed under Section 33G (2) of the Indus- 
trial Disputes Act prior to its amendment 
by Central Act X5DCVT of 1964 were gov- 
erned by the period of limitation laid 
down in Article 137 of the Limitation Act, 
1963, and this article applied to applica- 
tions under laws other than those con- 
tained in the Civil Procedure Code, 1908. 

2. This Comt in Town Municipal 
Council, Athani v. The Presiding 
Officer, Labour Court, Hubli, Civil 
Appeals Nos. 170 to 173 of 1968, 
D/- 20-3-1969 = (AIR 1969 SC 1335) has 
dissented from the decision of the Bom- 
bay High Court and has held that Arti- 
cle 137 of the Limitation Act, 1963, does 
not apply to applications under S. 33C(2) 
of the Industrial Disputes Act. This Court 
gave two re^ons for coming to this con- 
clusion. The first ground, was that in 
spite of the changes made in ihe Indian 
Limitation Act, 1963, no drastic change 
was intended in the scope of Article 137 
so as to include within it aU applications 
irrespective of the fact whether they had 
any reference to die Code of Civil Proce- 
dure or not. This Comt held that in 
spite of the changes the interpretation of 
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Article 181 of the Limitation Act, 1908, 
by this Comt in Bombay Gas Co. Ltd. v. 
Copal Bbiva, (1964) 3 SCR 709 = (AIR 
1964 SC 752) would apply to Article 137 
of the Limitation Act, 1963. The second 
ground given by this Court was that it is 
only applications to Courts that are in- 
tended to be covered under Article 137 
of the Limitation Act, 1963. 

3. In our view Article 137 only con- 
templates applications to Courts. In the 
Third Division of the Schedule to the 
Limitation Act, 1963, all the other appli- 
cations mentioned in the various articles 
are applications filed in a court. Further 
Section 4 of the Limitation Act, 1963, 
provides for the contingency when the 
prescribed period for any application ex- 
pires on a holiday and the only contin- 
gency contemplated is “when ihe court 
is closed”. Again imder Section 5 it is 
only a court which is enabled to admit 
an application after the prescribed period 
has expired if the court is satisfied that 
the applicant had sufficient cause for not 
preferring the application. It seems to 
us that the scheme of the Indian Limita- 
tion Act is that it only deals with ap- 
plications to courts, and that the Labour 
Court is not a court within &e Indian 
Limitation Act, 1963. 

4. It is not necessary to express our 
views on the first ground given by this 
Court in Civil Appeals Nos. 170 to 173 
of 1968, D/- 20-3-1969 = (AIR 1969 SC 
1335). It seems to us that it may require 
serious consideration whether applications 
to courts imder other provisions, apart 
from Civil Procedure Code, are included 
within Article 137 of the Limitation Act, 
1963, or not. 

5. The learned counsel for the res- 
pondent contends that the appeals should 
fad. on another ground. He says that 
these applications were filed under Sec- 
tion 33G (2) of the Industrial Disputes 
Act, while they should have been filed 
under Section 33G (1). He further says 
that, at any rate, no application can be 
filed under Section 33G (2) because the 
sub-section does not mention how the 
question is to be decided. There is no 
force in these submissions. 

6. It is plain from the wording of sub- 
section (1) and sub-section (2) of S. 83C 
that the former sub-section deals with 
cases where money is due to a worlonan 
firom an employer under a settlement or 
an award or under the provisions of 
Chapter VA, while the latter sub-section 
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deals ■with cases where a workman is en- 
titled to receive from the employer any 
money or any benefit which is capable 
of being computed in terms of money. 
In the present case applfcations were 
filed by the employees against the res- 
pondent for computing in terms of money 
the benefit of holidays and for recovering 
the amount. This case falls squarely 
within sub-section (2) of Section 33C. 
There is no award or settlement under 
which the benefit of holidays had already 
been computed. 

7. It is true that sub-section (2) of 
Section 33C does not indicate the mode 
in which the question as to the amoimt 
of money due or as to the amount at 
which the benefit should be computed, 
may be decided. But the sub-section had 
left it to the rule-making authority to 
make a suitable provision. This is indi- 
cated by the expression “subject to any 
rules that may be made under this Act” 
in sub-section (2) of Section 33C. Rules 
have been made and Rule 62 (2) of the 
Industrial Disputes (Central) Rules, 1957, 
provides; 

"Where any workman or a ^up of 
workmen is entitled to receive from the 
employer any money or any benefit which 
is capable of being computed in terms of 
money, the workmen or the group of 
workmen, as the case may be, may apply 
to the specified Labour Court in Form 
K-3 for the determination of the amount 
due or, as the case may be, the amount 
at which such benefit should be com- 
puted.” 

According to this rule an application in 
Form K-3 can clearly be made. 

8; In the result the appeals are allow- 
ed and the order of the Labour Court 
set aside insofar as the Labour Court 
held that the applications were barred 
by Article 137 of the Limitation Act The 
Labour Court wiU now pass the final 
order in accordance with law. The ap- 

E eUants will be entitled to their costs, one 
earing fee. 

Appeals allowed. 
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(From Madhya Pradesh)* 

S. M. SIKRI, R. S. BACHAWAT AND 
K. S. HEGDE, JJ. 

H. V. Kamath, Appellant, v. C. H. Nitraj 
Singh, Respondent. 

Civil Appeal No. 1517 of 1968, D/- 
24-2-1969. 

(A) Representation of the People Act 
(1951), Section 123 (1) (A) — Long stand- 
ing agitation by agriculturists and class 
in and class IV employees for better 
conditions — Strike by employees threat- 
ened — Chief Minister belonging to Con- 
gress Party announcing at election meet- 
ing of party nominee steps taken in the 
very recent past by Government to ame- 
liorate the conditions of agriculturists and 
Glass in and IV employees by granting 
certain exemptions in the former case and 
by increasing dearness allowance in the 
latter case — Held that Chief Minister 
or the State Government was not an 
agent of the retumed Congress candidate 
and that the candidate did not co mmi t 
corrupt practice. 

At the time of election, to be held on 
20th February 1967, the Congress Party 
was in power in Madhya Pradesh and the 
Chief Minister belonged to the Congress 
Party. In December 1966 the State Gov- 
ernment (headed by the Chief Minister) 
promulgated an Ordinance exempting 
certain class of agriculturists from pay- 
ment of land revenue. The question of 
exemptiori of uneconomic holding from 
payment of land revenue was being agi- 
tated for some time past. In connection 
with their demand for increased dearness 
allowance class IH and IV employees 
had given a notice to the Government 
stating that they would go on strike with 
effect from February 13, 1967. Without 
their co-operation the entire election 
would have been at a standstill. The 
Government thought that their demand 
was legitimate and therefore annotmced 
on or about February 11, 1967 its deci- 
sion to grant the increased dearness al- 
lowance with effect from April 1, 1967. 
One S, a member of the Congress Party 
published a pamphlet on 7-2-1967 refut- 
ing the false propaganda that the exemp- 
tion from land revenue was temporary 
and was granted with a view to forfeit 

«(EI&. Petn. No. 45 of 1967, D/- 15-3- 

1968— MP, Indore Bench.) 


IM/IM/B188/69/(LGC/D 
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the lands and urging the electors to vote 
for Congress. In an election speech of 
a Congress nominee on 16-2-1967,^ the 
Chief Minister announced the benefit of 
such exemption and also the grant of 
the increased dearness allowance. 

Held that it could not be said that the 
returned candidate of the Confess Party 
committed the corrupt practice under 
Section 1^ (1) (A). Such an exemption 
or the grant of increased dearness allow- 
ance could not be regarded as a gift,, 
offer or promise of any gratification with- 
in the meaning of Section 123 (1) (A). Nor 
could it be said that the State Gov- 
ernment or the Chief Minister was the 
agent of the returned candidate. The 
Ordinance was passed by the State Gov- 
ernment and as a result of the Ordinance 
a large number of agriculturists got ex- 
emption from land revenue. The an- 
nouncement of the declaration at the elec- 
tion meeting or by the pamphlet also did 
not carry the matter further. 

(Paras 2, 8) 

(B) Representation of the People Act 
(1951), Section 123 (4) — Candidate or 
his agent distributing dummy ballot 
papers with candidate’s name and his 
election symbol and also the name of 
other contesting candidate without his 
election symbol — Such dummy ballot 
papers, held, were in contravention of 
instructions issued by Election Commis- 
sion of India — But it could not be said 
that the diunmy ballot papers conveyed 
to voters the impression &at the other 
candidate had witiidrawn his candidature. 

(Pmra 4) 

M/s. El A. Chitaley, Y. S. Dharmadhi- 
kari, S, S. Khanduja and K. B. Rohat^ 
Advocates, for Appellantj Mr. G. N. DfE- 
shit. Advocate, for Respondent. 

The following Judgment of the Court 
was delivered by 

BAGHAWAT, J.: This appeal is direct- 
ed agaiust the judgment of a Single Judge 
of the High Court of Madhya Pradesh 
dismissing an election petition for setting 
aside the election of the respondent 
Chaudhtuy Nitiraj Singh to the Hoshanga- 
bad Parliamentary Constituency No. 27. 
The appellant was the Praja Socialist 
Party candidate with the election symbol 
Tiur. The respondent was the Congress 
Party Candidate with the election symbol 
“Two bullocks with yoke on”. The vot- 
. ing took place on February 20, 1967. The 
votes were counted on February 21 and 
February 22, 1967. The respondent hav- 
ing ^t a majority of about 20,000 votes 


was declared duly elected. The petition; 
diarged the respondent with several cor* 
rupt practices. The appellant now press- 
es -before us only the charge under para- 
graph 5 (i), (ii), (iii) and (iv), para^apH 
5 (v), para^aph 6 and paragraph 7 (ii). 

2. At the time of the election, the 
Congress Party, was in power and the 
Chief Minister Shri D. P. Mishra be- 
longed to the Congress Party. In Nov- 
ember 19B6 the respondent was nomi- 
nated by the Congress Party , as its cmdi- 
date for the Hoshangabad Parliamentary 
Constituency. The substance of the charge 
as made in paragraph 5 (i), (ii), (iii) and 
(iv) and as pressed before us is that on 
December 1966 the Govermnent of 
Madhya Pradesh headed by Shri D. P. 
Mishra promulgated an Ordinance No. 19 
of 1966 exempting agriculturists holding 
land less than 7.50 acres or paying land 
revenue not Exceeding Rs.. 5 firom pay- 
ment of land revenue, that Shri D. P. 
Mishra as thh agent of the respondent 
and with his consent made speeches at 
Narsinghpur and Piparia on F^ruary 10, 
1967 announcing the benefit of such ex- 
emption and that the respondent thus 
commitjted the corrupt practice under Sec- 
tion 1^ (1) (A) of the Representation of 
the People Act, 1951. The evidence shows 
that the question of exemption of un- 
economic holding from payment of land 
revenue was being agitated' for some time 
past. Towards the dose of 1966 a reso- 
lution was moved by the members of the 
opposition parties in the Madhya Pradesh 
Vidhan Sabha urging such exemption. 
But no bill to that effect was then passed. 
The Government reconsidered the matter 
and when the Vidhan Sabha was not in 
session it passed Ordinance No. 19 of 

1966 granting the exemption. The Ordi- 
nance was later replaced by Act No. 6 of 

1967 which was published on April 26, 
1967. The exemption was advocated by 
the. Praja Sodal&t Party also and was 
welcomed by all parties. Nevertheless 
on the eve of the election the opposition 
parties started a campaign stating that 
the object of the exemption was to for- 
feit the land to the State and raised the 
slogan “Lagan Maaf Zamin Saaf’. The 
propaganda was refuted by the Congress 
Party. In an election speech on Febru- 
ary 16, 1967 Shri D. P. Mishra raised the 
slogan ‘Xagan Maaf Sab Party Saaf.” Hfs 
object was to tell the voters that the ex- 
emption should be granted and that the 
opposition parties should be routed in the 
mection. It also appears that one Shri 
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S. K. Dixit sL member of the Congress 
Party published a pamphlet Ex. P-2 on 
or about February 7, 1967 refuting the 
false propaganda that the exemption was 
temporary and was granted widi a view 
to forfeit the lands and urging the elec- 
tors to vote for the Congress. On the 
materials on the record it is impossible to 
hold that the respondent committed the 
corrupt practice under Section 123 (1) (A), 
The Ordinance was passed by the Gov- 
ernment of Madhya Pradesh. As a re- 
sult of the Ordinance a large number of 
agriculturists got exemption from land 
revenue.. Such an exemption does not 
amount to a gift, offer or promise of any 
gratification within the meaning of Sec- 
tion 123 (1) (A). Nor is it possible to say 
that the government was the agent of 
the respondent. It is true that the Con- 
gress Party was then in power. But the 
exemption was not given hy the Congress 
Party. It was given by the Ordinance 
which was passed by the Government. 
Nor does the announceinent of the de- 
claration at the meeting held on Febru- 
ary 16, 1967 or by die pamphlet Ex. P-2 
carry the matter any furmer. On the 
materials on the record it is not possible 
to say that either Shri D. P. Mishra or 
Shii S. K. Dixit acted as the agent of the 
respondent. The charge under para- 
graph 5 (i), (ii)j (iii) and (iv) is not esta- 
blished. Some additional embellishments 
of the charge Were dealt with by the 
learned Judge and they were not pressed 
before us. 

3. The substance of the charge as laid 
in paragraph 5(v) and as pressed before 
us is that on the eve of the election the 
Government of Madhya Pradesh headed 
by Shri D. P. Mishra declared that Class 
in and Class IV government employees 
would get increased dearness allowance 
from April 1, 1967 according to the rates 
sanctioned for Central Government em- 
ployees that Shri D. P. Mishra with the 
consent of the respondent and as his agent 
announced the grant of these benefits at 
the meetings ■ held on February 16, 1967 
at Narsinghpur and Piparia and that the 
respondent thus committed the corrupt 
practice under Section 123 (1) (A). It 
appears that Class ni and Class IV em- 
ployees gave a notice to the government 
stating that they would go on strike with 
effect from February 13, 1967. Withoflt 
their co-operation the entire election 
would have been at a standstill. The 
Government thought that the demand of 
the employees for increased dearness al- 


lowance was lemtimate and therefore an- 
nounced on or about February 11, 1967 its 
decision to grant the increased dearness 
allowance with effect from April 1, 1967. 
The grant of the increased dearness al- 
lowance cannot be regarded as a gift; 
offer or promise of any gratification wifc 
in the meaning of Section 123 (1) (A) nor 
is it possible to say that the Government 
or Shri D. P. Mishra was the agent of the 
respondent. The announcement of the 
grant of the increased dearness allow- 
ance at the meeting held on February .16, 
1967 does not carry the matter any fur- 
ther. The charge under paragraph 5 (v) 
is not established. 

4. The charge under paragraph 6 is 
that the respondent or his agent distri- 
buted dummy ballot papers with the res- 
pondent’s name and his election symbol 
of ‘Two bullocks with yoke on” and, also 
the appellant’s name without his election 
symbol printed thereon, that those papers 
conveyed to the voters the impression 
that the appellant had withdrawn his 
candidature, that the appellant and his 
agents on the eve of the election told the 
voters that the appellant had withdrawn 
his candidature and that the respondent 
thereby committed the corrupt practice 
under Section 123 (4), The evidence 
shows that dummy ballot papers as men- 
tioned above were printed and distributed 
on behalf of the respondent. Such 
dummy ballot papers were in contraven- 
tion of the instructions issued by the Elec- 
tion Commission of India. The appel- 
lant’s name should not have been printed 
in them. But it is impossible to say that 
the dummy ballot papers conveyed to the 
voters the impression that the appellant 
had withdrawn his candidature. On this 
issue the appellant examined P.W.6, P.W. 
7, P.W. 10, P.W. 23, P.W. 25, P.W. 27, 
P.W. 29, P.W. 80, P.W. 31 and P.W. 32 
and the respondent examined R.W. 2, 
R.W. 3, R.W. 11 and R.W. 13. In agree- 
ment with the learned Judge we do not 
accept the statement of the appellant’s 
witnesses that on the eve of the election 
the respondent and his agents informed 
the voters that the appellant had with- 
drawn his candidature. The voters loiew 
that there were two candidates in the 
field, viz., ihe appellant and the respon- 
dent. Even on February 16, 1967 Shri 
D. P. Mishra stated that the appellant 
was contesting the election. The respon- 
dent carried on a vigorous election pro- 
paganda until February 18, .1967. If the 
respondent or his agent had informed the 
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voters that the appellant had withdrawn 
his candidature it was not likely that 
such intensive propaganda would be car- 
ried on until that date. The charge 
under paragraph 6 is therefore not esta- 
blished. 

5. The charge under paragraph 7 (ii) 
was that Chaudhury Diwan Singh, the 
Station House Officer at Sohagpur, and a 
member of the police force in the service 
of the government, with the consent of 
the respondent actively canvassed for the 
respondent and tliat the respondent there- 
by committed corrupt practice under Sec- 
tion 123 (7). To prove this charge the 
appellant examined P.W. 3, P.W. 4 and 
P.W. 9. Chaudhmy Diwan Singh and 
the respondent denied die charge. For 
the reasons mven by the learned Judge, 
it is impossible to accept the testimony 
of P.W. 3, P.W. 4 and P.W. 9. Their 
evidence does not ring true. P.W 3 
never spoke to anybody that he was ask- 
ed by Chaudhury Diwan Singh to vote 
for the respondent. It is not hkely that 
Diwan Singh would approach P.W. 4. 
It is impossible to believe that P.W. 9 
could overhear a conversation between 
Diwan Singh and the respondent when 
the respondent is said to have asked 
Diwan Singh to canvass for him. The 
charge rmder paragraph 7 (ii) is also not 
established. 

6. In the result, the appeal is dis- 
missed with costs. 

Appeal dismissed. 
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(From Punjab: (1963) 65 Pun LR 975) 

J. M. SHELAT, V. BHARGAVA, 

G. A. VAIDIALINGAM AND 
I. D. DUA, JJ. 

State of Punjab, Appellant v. Khemi 
Ram, Respondent. 

Civil Appeal No. 1217 of 1966, D/- 6-10- 
1969. 

(A) Civil Services — Punjab Civil 
Services (Punishment and Appeal) Rules 
(1952), R. 3.26(d) — Word “communicate’^ 
‘ — Meaning of — Order of suspension 
passed against Government servant — ■ 
Talms effect from date of communication 
and not from date of actual receipt. (1963) 
65 Pun LR 975, Reversed 

LM/LM/F148/69/YPB/M ' 


Khemi Ram (Shelat J.) A.I.R. 

Where a Government servant^ being on 
leave preparatory to retirement, an order 
suspending him is commimicated to him by 
the authority by sending telegram to his 
home address before the date of his re- 
tirement, the order is effective from the 
date of communication and it is immate- 
rial when he actually receives the order. 
Decision of Punjab Hi^ Court. (1963) 65 
Pun LR 975, Reversed. (Para 16) 

The ordinary naeaning of the word 
‘communicate’ is to impart, confer or 
transmit information. It is the commuiu- 
cation of the order which is essential and 
not its actual receipt by the officer con- 
cerned and such commimication is neces- 
sary because till the order is issued and 
actually sent out to the person concerned 
the authority making sudr order would 
be in a position to change its mind and 
modify it if it thought fit. But once such 
an order is sent out, it goes out of the 
control of such authority, and therefore, 
there would be no chance whatsoever of 
its changing its mind or modifying it. 

(Para 16) 

The word “communicate” cannot be 
interpreted to mean that the order would 
become effective only on its receipt by, 
the concerned servant miless the provision 
in question esroressly so provides. Ac- 
tually knowledge by him of an order 
where it is one of dismissal, may, per- 
haps, become necessary* because of cer- 
tain consequences. But such consequen- 
ces would not occur in the case of an offi- 
cer who has proceeded on leave and 
against whom an order of ^sponsion is 
passed because in his case there is no 
question of his doing , any act or passing 
any order and such act or order being 
challenged as invalid. Case law discuss- 
ed, (Para 16) 

(B) Civil Services — Pimjab Civil Ser- 
vices (Punisliment and Appeal) Rules 
(1952), Rule 3.26 (d) — Government ser- 
vant on verge of retirement — Discipli- 
nary action against him — Procedure. 

If disciplinary action is sought to be 
taken against a Government servant it 
must be done before he retires as provid- 
ed by Rule 8.26 (d). If a disciplinary en- 
quiry cannot be concluded before the 
date of such retirement, the course open 
to the Government is to pass an order of 
suspension and refuse to permit the con- 
cerned public servant to retire and retain 
him in service till such enquiry is com- 
pleted and a final order is passed therein. 

(Para 11) 
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Cases Referred; Chronological Paras 

(1966) AIR 1966 SC 1313 (V 53)= 

(1966) 2 SCJ 777, State of Punjab 
V. Amar Singh Hariha 15, 16 

(1964) AIR 1964 SC 72 (V 51)= 

1964-4 SCR 733, Pratap Singh v. 

State of Punjab 14 

(1963) AIR 1963 SC 395 (V 50)= 

1962 Supp (3) SCR 713, Bachhit- 
tar Singh v. State of Punjab 13, 14 
(1963) AIR 1963 Punj 298 (V 50)= 

ILR (1962) 2 Punj 642, Dr. Pra- 
tap Singh V. State of Punjab 8A, 14 
(1961) AIR 1961 SC 493 (V 48)= 

1961- 2 SCR 371, State of Punjab 

V. Sodhi SuUadev Singh 14 

(1961) AIR 1961 SC 1500 (V 48)= 

1962- 1 SCR 676, Harish Cliandra 

Raj Singh v. Deputy Land Acqui- 
sition Officer 18 

The following Judgment of the Court 
was delivered by 

SHELAT, J.; — ■ The ^esHon arising in 
this appeal under certificate granted by 
the High Court of Punjab is whether an 
order of suspension passed against a Gov- 
ernment servant taltes effect when it is 
made or when it is actually served on and 
received by him. 

2. The respondent was appointed as 
a Sub-Inspector, Co-operative Societies, in 
1925 in the service of the State of Punjab, 
He was promoted to the post of Inspec- 
tor and was confirmed thereon in 1939. 
In 1952, he was approved for promotion 
to the post of Assistant Registrar and 
officiated thereafter as such in short term 
vacancies from March to November, 
1953. While he was serving as the Ins- 
pector, he applied for the post of Assis- 
tant Registrar in Himachal Pradesh, and 
on a reference by that Government, his 
services were lent to Himachal Pradesh 
(^vemment for appointment as the Assis- 
tant Registrar. While he was so serving 
there, he was charge-sheeted on Au^t 
9, 1955, by the Registrar, Co-operative 
Societies, Punjab in connection with cer- 
tain matters which occurred in 1950 while 
he was worldng under the Pimjab Gov- 
ernment. Those proceedings, however, 
were kept in abeyance as the police in the 
meantime started investigations in those 
matters. 

3. In 1958, the Punjab Government 
decided to take disciplinary action against 


the respondent and informed the Hima- 
chal Pradesh Government of it on July 
17, 1958. On July 16, 1958, however, the 
Himachal Pradesh Govermneut had grant- 
ed to the respondent 19 days’ leave pre- 
paratory to retirement, which was to take 
place on August 4, 1958. On being so 
informed, the Punjab Government by its 
telegram dated July 25, 1958 informed 
the Himachal Pradesh Government that 
it had no authority to grant such leave 
md requested that Government to cancel 
it and direct the respondent to revert tcf 
the Punjab Government immediately. 

4. On July 81, 1958, the Punjab Gov- 
ernment sent a telegram. Ex. P-1, to the 
respondent at his home address as the 
respondent had already left for his home 
town on leave being granted to him as 
aforesaid. The telegram informed him 
that he had been suspended from service 
with effect from August 2, 1958. On that 
very day, i. e., on July 31, 1958, the 
Punjab Government sent to him a charge- 
sheet at the address of the Registrar, Co- 
operative Societies, Himachal Pradesh, 
who re-directed it to the respondent’s 
said home address. By its letter dated 
August 2, 1958, fhe Himachal Pradesh 
Government informed the respondent that 
his services were reverted to the Punjab 
Government and that the leave granted to 
him had been curtailed by two days, i.e., 
upto August 2, 1958, instead of August 4, 
1958, as originally granted. 

5. On August 25, 1958, the respondeuB 
sent a representation to ffie Registrar, 
Co-operative Societies, Punjab in which 
he contended that he had already retired 
from service on August 4, 1958 and that 
the order of suspension which he received 
after that date and the order for holding 
the enquiry against him were both in- 
valid. On October 6, 1958, the Punjab 
Government replied to him rejecting his 
aforesaid contentions and informed him 
that if he did not attend the said enquiry, 
the same would be held ex parte. It ap- 
pears that the respondent attended the 
said enquiry, but under protest. On the 
completion of the enquiry, the officer 
holding it made his report and sent it 
to the Punjab Government. On August 
14, 1959, that Government sent him a 
notice to show cause why the penalty of 
dismissal should not be awarded against 
him. The respondent sent his reply to 
the said notice. By its order dated May 
28, 1960, the Punjab Government ordered 
the respondent’s dismissal 
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6. Thereupon, the respondent filed a 
writ petition in the High Court of Punjab 
challenging the order of dismissal and 
contentog: (a) that the said enquiry was 
illegal as by the time it was started he 
had already retired from service, and (b) 
that the order of suspension which 
sought to be served on him by the said 
telegram, dated July 81, 1958, -was receiv- 
ed by him after his retirement on August 
4, 1958, and therefore, it could not have 
the effect of refusal to permit him to re- 
tire. 

7, The writ petition was, in the first 
instance, heard by a learned Single Judge. 
He noted that it was not denied before 
him that the respondent on being grant- 
ed leave had proceeded to his village 
Batahar, post office Haripur in Tehsil 
Kulu, that he was there when the Hima- 
chal Pradesh Government issued the noti- 
fication dated August 2, 1958 curtailing 
his leave upto that date and that a copy 
of that notification with the endorsement 
calling upon him to report to the Pimjab 
Government for duty on August 4, 1958, 
was sent to the respondent on August 6, 
1958. He also noted that the telegram 
dated July 81, 1958 informing the respon- 
dent of his suspension with effect from 
August 2, 1958, did not reach him till 
about the middle of August 1958. On 
these two facts it was contended by the 
respondent that he had aheady retired 
from service when the order reverting his 
service to the Punjab Government was 
passed, and that therefore, the subsequent 
proceedings starting with the order of 
suspension and ending with his dismissal 
were void. 

8. This contention was raised on the 
strength of Rule 8.26 (d) of the Punjab 
Civil Services Rules, as it then stood. 
That rule provided that a Government 
servant under suspension on a charge of 
misconduct shall not be permitted to re- 
tire on his reaching the date of compul- 
sory retirement but should be retained in 
service until the enquiry into the charge 
was completed and a final order was pass- 
ed thereon. The argument was that as 
the respondent was not served with the 
said order of suspension on or before 
August 4, 1958, and as he had retired on 
that day and was, therefore, no longer 
in service, the said enquiry and the said 
order of dismissal were in breach of 
Rffie 3.26 (d) and were lUegd. The 
learned Single Judge accepted the con- 
tention and allowed the writ petition 
with the following observations; 
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“It is indubitably correct that action for 
dismissal against a Government servant 
can be taken during the tenure of the 
service. It is not denied that the peti- 
tioner was due to retire on the afternoon 
of 4th August, 1958. It has not been 
challenged that the petitioner had gone to 
his village in Kulu Tehsil after the leave 
preparatory to retirement was granted to 
him . The petitioner was entitled to treat 
himself as on leave preparatory to retire- 
ment till he received information to the 
contrary. No order has been proved to 
have been served on him before the 4th 
August, 1958 intimating the petitioner 
that he had been reverted to the Punjab 
State or that he had been suspended. It 
must, tibierefore, be held in tiie circum- 
stances that the petitioner had actually 
retired from service and he cannot be 
bound by any Subsequent proceedings.” 

8A. On the State Government filing a 
Letters Patent appeal against the said 
order, a Division Bench of that • High 
Gout followed its earlier judgment in 
Dr. Pratap Sin^ v. State of Punjab, ILR 
(1962) 2 Punj 642 = (AIR 1963 Punj 298) 
which had held that an order passed 
imder Rule 8.26 (d) took effect from the 
day it was served on the concerned Gov- 
ernment servant, and upheld the order 
of the learned Single Judge in the follow- 
ing terms; 

“In the present case the fact remains 
that the respondent was not in a position 
to know and could not possibly , have sub- 
mitted to or carried out the orders which 
had been made before 4th August, 1958, 
and that also without any fault on his 
part, with the result that the .decision of 
the learned Sin^e Judge must be up- 
held." , . 

In this view, the Division Bench disxnissed 
the State’s appeal. . ' 

. 9. It : appears that the re^ondent had, 
besides the said contention, raised three 
more contentions summarised by the 
Division Bench iii the penultimate para- 
graph of its judgment These three con- 
tentions were left undecided in view of 
the Division Bench deciding the appeal 
on the first contention. 

10. The, question . for determination 
thus is whether the said order of suspen- 
sion admittedly made before the date of 
the re^ondent’s retirement as required by 
tiie said Rule 8.26 (d) did not t^e effect 
by reason only that it was received by the 
respondent after the said date of retire- 
ment and whether he must^ therefore, be 
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held to have retired on August 4, 1958, 
rendering the enquiry and the ultimate 
order of dismissal invalid. 

11. There can be no doubt that if dis- 
ciplinary action is sought to be taken 
against a Government servant it must be 
done before he retires as provided by the 
said rule. If a discmlinary enquiry can- 
not be concluded before the date of such 
retirement, the course open to the Gov- 
ernment is to pass an order of stimension 
and refuse to permit the concerned public 
servant to retire and retain him in service 
till sudi enquiry is completed and a final 
order is passed therein. That such a 
course was adopted by the Pimiab Gov- 
ernment by passing the order of suspen- 
sion on July 31, 1958, cannot be gain- 
said. That fact is clearly demonstrated 
by the telegram. Ex. P-1, which was in 
fact despatched to the respondent on 
July 31, 1958, by the Secretary, Co-ope- 
rative Societies to the Punjab Govern- 
ment, informing the respondent that he 
was placed under suspension with effect 
from August 2, 1958, As the telegram 
shows, it was sent to his home address at 
village Batahar, post office Haripur, as 
the respondent had already by that time 
proceeded oti leave sanctioned by the 
Himachal Pradesh Administration. Ex. 
R-1 is the memorandum, also dated July 
81, 1958, by which the Punjab Govern- 
ment passed the said order of suspension 
and further ordered not to permit the 
respondent to retire on August 4, 1958. 
That exhibit shows that a copy of that 
memorandum was forwarded to the res- 
pondent at his said address at village 
Batahar, post office Haripur. Lastly, 
tbere is annexure H to the respondent’s 
petition which consists of an express tele?- 
gram dated August 2, 1958, and a letter 
of the same date in confirmation thereof 
iaforming the respondent that he was 
placed under suspension with effect from 
that date. Both the telegram and the 
letter in confirmation were despatched at 
the address given by the respondent, i.e., 
at his vfflage Batahar, post office Haripur. 
lliese documents, therefore, clearly de- 
monstrate that the order of suspension was 
assed on July 31, 1958, i.e., before the 
ate of his retirement and had passed 
foom the hands of the Punjab Govern- 
ment as a result of their having been 
transmitted to the respondent. The posi- 
tion, therefore, was not as if the order 
passed by the Punjab Govermnent sus- 
pending the respondent from service re- 
mained with the Government or that it 


could have, therefore, chmged its mind 
about it or modified it. Since the respon- 
dent had been granteti leave and had in 
fact proceeded on such leave, this was 
also not a case where, despite the order 
of suspension, he could have transacted 
any act or passed any order in ins capa- 
city as the Assistant Registrar. 

12. But the contention was that this 
was not enough and the order of suspen- 
sion did not take effect till it was receiv- 
ed by the respondent^ which as aforesaid, 
was sometime in the middle of August 
1958, long after the date of his retire- 
ment In support of this contention cer- 
tain authorities were cited before us which 
we must now examine to &d out whether 
they lay down the proposition canvassed 
by counsel for the respondent 

IS. The first decision brought to our 
notice was in Harish Ghandra Raj Singh 
V. Deputy Land Acquisition Officer, 1962-1 
SGR 676=(AIR 1961 SC 1500) where the 
question canvassed was as to what was 
tile date of the award for purposes of 
Section 18 of the Land Acquisition Act, 
1894, and where it was held that such an 
award of the Gollector is not a decision 
but an offer of compensation on behalf of 
the Government to the owner and is not 
effective imtil it is communicated to him . 
The making of the award, it was said, did 
not consist merely in the physical act of 
writing the award or signing it or filing it 
in the office of the GoUector. It also in- 
volved its communication to the owner 
either actually or constructively. No 
question, however, arose there whether an 
award can be said to have been commu- 
nicated to the owner if it was despatched 
to him but was not actually received by 
him. In Bachhittar Singh v. The State of 
Punjab, 1962 Supp (3) SCR 713=(AIR 
1963 SG 895) a case of disciplinary action 
taken against a Govermnent servant, it 
was said that an order would not be said 
to have come into effect until it was com- 
municated, as until then it can be recon- 
sidered and modified, and therefore, has . 
till then a provisional character. That 
was a case where the Minister concerned 
had made a note on a file and no order in 
terms of that note was drawn up in the 
name of the Governor as required by Arti- 
cle 166 (1) of the Constitution or commu- 
nicated to the concerned Government ser- 
vant 

.14. As stated earlier, the Hi^ Court 
relied on its own judgment in ILR (1962) 

2 Pimj 642=(AIR 1963 Punj 298) (supra) 
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and its obseirvations at p. 656 of the re- 
port (ILR (1962) 2 Punj) = (at p. 806^of 
AIR). That decision came up before this 
Court in appeal and the decision therein 
of this Court is to be found in S. Pratap 
Singh V. State of Punjab, 1964-4 SCR 
733= (AIR 1964 SC 72). The appellant 
ftere was a Civil Surgeon in the Punjab 
State service, ba 1956, he was posted to 
JuUundhar where he remained until he 
proceeded on leave preparatory to retire- 
ment sometime in December 1960. His 
leave was sanctioned on December 18, 
1960, and was notified in the Gazette on 
January 27,' 1961. On June 3, 1961, the 
Governor passed an order of suspension 
with immediate effect and revoked his 
leave. He dso passed an order Tmder 
Rule 3.26 (d) to me effect that as he was 
to retire on June 16, 1961, he should be 
retained in service beyond that date till 
the completion of the departmental en- 
quiry against him. These orders actually 
reached the appellant on July 19, 1961 
but were published in the Gazette Ex- 
traordinary on Jime 10, 1961. On the 
question whether the State Government 
could validly pass the aforesaid orders, 
this Court held that under Rule 8.15 of 
the Punjab Civil Services Rules there was 
no restriction on the power of revoca- 
tion of leave with respect to the time 
when it is to be exercised, that the date 
from which a Government servant is on 
leave preparatory to retirement cannot be 
treated as the date of his retirement 
from service and that an order of suspen- 
sion of the Government servant diuing 
such leave is valid. Two of the learned 
Judges held at p. 771 of the Report (1964- 
4 SCR) = (at p. 96 of AIR) that an order 
of suspension of the appellant when he 
was on leave could be effective from the 
moment it was issued. They distinguish- 
ed the decisions in 1962 Supp (3) SCR 
713= (AIR 1963 SC 395) (supra) ana State 
of Punjab v. Sodhi Sukhdev Singh, 1961-2 
SCR 371=(AIR 1961 SC 493) firstly, on 
the groimd that the first case was one of 
dismissal and not of mere suspension, 
and secondly, that in neither case a final 
order had been passed. We may, how- 
ever, mention that the other three learn- 
ed Judges did not deal with this question, 
and therefore, neither expressed their dis- 
sent nor agreement. Indeed, Ayyangar, J., 
who spoke for them, observed at p. 737 
(of 1964-4 SCR)=(at p. 81 of AIR) of the 
Report that whereas they agreed with 
the main conclusion that the impugned 
orders were not beyond the Govemmenfg 
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power they should not be taken to have 
accepted the interpretation which Dayal, 
J., had for himself and Mudholkar, J., 

g laced on several of the rules considered 
y them. .In view of these observations 
it is difBciilt to say whether the majority, 
agreed or not with the view taken . by 
Dayal, J., that a Governments order be- 
comes effective, as soon as it is issued. 

15. The last decision cited before us 
was that of State of Punjab v. Amar Singh 
Harika, AIR 1966 SC 1313 where one of 
the questions canvassed was whether an 
order of dismissal can be said to be effect 
tive only from the date when it is made 
known or communicated to the concern- 
ed public servant. The facts of the case 
show that thou^ the order of dismissal 
was passed .on June 8, 1949, and a copy 
thereof was sent to other 6 persons noted 
thereunder, no copy was sent to the con- 
cerned public servant who came to know 
of it only on May 28, 1951 and tliat too 
only through another officer. On these 
facts, the Court held, rejecting the con- 
tention that the order became effective as 
soon as it was issued, that the mere pass- 
ing of the order of dismissal would not 
make it effective unless it was published 
and communicated to the concerned offi- 
cer. 

16. The question then is whether com- 
municating me order means its actual re- 
ceipt by the concerned Government ser- 
vant. The order of suspension in ques- 
tion was published in the Gazette though 
that was after the date when the respon- 
dent was to retire. But the . point is whe- 
ther it was communicated to him before 
that date. The ordinary meaning of the 
word 'commimicate* is to impart, confer 
or transmit information, (cf. Shorter Ox- 
ford English Dictionary, Vol, 1, p. 352). 
As already stated, telegrams dated July 31, 
and August 2, 1958, were despatched to 
the respondent at the address given by 
him where communications by Govern- 
ment should be despatched. Both the 
telegrams transmitted or imparted infor- 
mation to the respondent that he was sus- 
pended from service with effect from 
August 2, 1958. It may be that he actual- 
ly received them in or about the middle 
of August 1958 after the date of his re- 
tirement. But how can it be said that 
the information about his having been 
suspended was not imparted or transmit- 
ted to him on July 31, and August 2 , 
1958, i,e,, before August 4, 1958 when he 
would have retired? It wiU be seen that 
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in all the decisions cited before us it was 
the communication of the impugned order 
which was heH to be essentim and not 
its actual receipt by the ofBcer concerned 
and such communication was held to be 
necessary because till the order is issued 
and actually sent out to the person con- 
cerned the authority making such order 
would be in a position to change its mind 
and modify it if it thought fit. But once 
such an order is sent out, it goes out of 
the control of such an authority, and 
therefore, there would be no chance 
whatsoever of its changing its mmd or 
modifying it. In our view, once an order 
is issued and it is sent out to the con- 
cerned Government servant, it must be 
held to have been communicated to him, 
no matter when he actually received it. 
We find it difiBcult to persuade omselves 
to accept the view that it is only from 
the date of the actual receipt by him that 
the order becomes effective. If that be 
the true meaning of commmucation, it 
would be possible for a Government ser- 
vant to effectively thwart an order by 
avoiding receipt of it by one method or 
the other till after the date of his retire- 
ment even though such an order is passed 
and despatched to him before such date. 
An officer against whom action is sought 
to be taken, thus, may go away from Ae 
address given by him for service of such 
orders or may deliberately give a wrong 
address and tiius prevent or delay its re- 
ceipt and be able to defeat its service on 
him. Such a meaning of the word 'com- 
munication’ ought not to be given unless 
the provision in question emressly so 
provides. Actually knowledge by him of 
an order where it is one of dismissal, may, 
perhaps, become necessary because of the 
consequences which the decision in AIR 
1966 SC 1313 (supra) contemplates. But 
such consequences would not occur in 
the case of an officer who has proceeded 
on leave and against whom an order of 
suspension is passed because in his case 
there is no question of his doing any act 
or passing any order and such act or order 
being challenged as invalid. 

17. In this view, we must hold that 
the order of suspension was validly pass- 
ed and was communicated to the respon- 
dent before August 4, 1958, and there- 
fore, was effective as from July 31, 1958. 
Accordingly, we allow the State’s appeal 
and set aside the judgment and order of 
the High Court. But as the High Court 
did not decide the aforesaid three ques- 
tions raised on behalf of the respondent^ 
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we remand the case to the High Court 
with the direction to give its decision 
thereon in accordance with law. The cost 
of this appeal will be costs before the 
High Coiut 

Appeal allowed and 
case remanded. 
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(From Gujarat) 

V. BHARGAVA AND K. S. HEGDE, JJ. 

Kanbi Nanji Virji and others. Appel- 
lants V. State of Gujarat, Respondent. 

Criminal Appeal No. 20 of 1967, D/- 
6-10-1969. 

(A) Criminal P. C. (1898), Sec. 423 — 
Appreciation of evidence by appellate 
court — Evidence of prosecution witness 
— Truth and falsehood not separable — 
Entire evidence has to be rejected — < 
Decision of Guj H. C., Reversed. 

Having come to the conclusion that 
right from the beginning a prosecution 
witness was giving a distorted version of 
the incident, the appellate Court is not 
right in holding that any portion of evi- 
dence deposed by such prosecution wit- 
ness can be relied upon merely because 
that some portion of his testimony in 
Court accords with the version given by 
him to another prosecution witness. It is 
true that oftentimes the Courts have to 
separate the truth from falsehood. But 
where the two are so intermingled as to 
make it impossible to separate them, the 
evidence has to be rejected in its entirety. 
Decision of Guj. H. G., Reversed. 

(Para 7) 

(B) Penal Code (1860), Ss. 149 and 34 
and 323 and 304 — Free fight between 
two groups of persons — Injuries sustain- 
ed by persons of both group in course of 
such fight — Death of two persons — 
Only persons found to have inflicted inju- 
ries can be convicted for the injuries 
caused by them. 

Where there was a melee at the time of 
the incident and the two groups indulged 
in a free fight resulting in injuries to per- 
sons of both groups and death of two, if 
the Coiurt comes to the conclusion that 
the injuries sustained by the persons were 
in the course of a free fight, then only 

LM/LM/F151/69/CWM/D 
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tiiose persons who are proved to have 
caused injuries or death can be held 
guilty for the offence individually com- 
mitted by them, (Para 8) 

(C) Penal Code (1860), Ss. 34 and 304 
Part I — Bona fide assertion of right of 
way through uncultivated portion of pri- 
vate land by rillagers — Does not amount 
to common intention to commit a crimi- 
nal act — Conviction under Ss. 804 Part 
1/34, held, illegal — Decision of Guj. 
ffigh Cou^ Reversed. 

A bona fide assertion of ri^t of way 
through the uncultivated portion of pri- 
vate land, by the villagers when the road 
is submerged during rainy season, cannot 
in the absence of any other evidence be 
considered as a common intention to com- 
mit a criminal act within the meaning of 
Section 84. From the fact that one vil- 
lager had a spade in his hand and the 
other two had sticks in their hands, it is 
not safe to draw the inference that they 
intended to commit any offence. 

(Para 11) 

Even assuming that the common inten- 
tion of the accused persons was to force 
their way through the uncultivated por- 
tion of private land by using force, if 
necessary, their conviction under 1st part 
of Section 304, I. P. G, was not legal in 
tlie absence of finding that they intended 
to cause any injury to any person. Deci- 
sion of Guj. High Court, Reversed. 

(Para 12) 

The following Judgment of the Court 
was delivered by 

HEGDE, J.; — This is an appeal by 
special leave. In the trial court as many 
as eight persons were charged xmder Sec- 
tions 147, 148, 201/149, 802/149 and 
447/149, I. P. C. They were also charged 
alternatively under Sections 323/34, 302/ 
84, 807/34, 447/34 and 201/84, I. P. C. 
The learned trial judge acquitted A-6 to 
A-8 of all the charges for which they 
were tried. He convicted accused 1 and 
3 under the second part of Section 804, 
I. P. G. and sentenced each of them to 
suffer rigorous imprisonment for two 
years for the said offence. He convicted 
accused 2, 4 and 5 under Section 323, 
I, P. C. and sentenced each of them to 
suffer imprisonment for 6 months for the 
same. Both the State as well as the con- 
victed persons went up in appeal against 
the judgment of the trial court to the 
High Court of Gujarat. The State was 


agmeved by the acquittal of the accused 
under the murder charge. The High 
Court accepted the appeal of A-1 and A-3 
and acquitted them. It also accepted the 
appeal of the State in part and convicted 
Accused 2, 4 and 5 under the 1st Part of 
Section 804/34, I. P. C. For that offence 
each one of them was sentenced to suffer 
rigorous imprisonment for five years. 

2. The incident ^ving rise to this case 
Occurred at about noon on September 
22, 1964, in Survey No. 265 on the out- 
skirts of the village Ghanad of Lakhtar 
taluka in Surendranagar District, Accord- 
ing to the prosecution case deceased 
S^alsingh and P. W. 5 were the owners 
of the said Survey No. 265. The field iii 
question lies by the side of the road run- 
ning North to South from Ghanad village 
to Nana Ankewalia. Survey No. 265 iS 
about a mile from the village site of Gha- 
nad. Across the road mentioned earlier, 
some of the villagers of Ghanad own 
lands. To reach those lands as well as 
to reach Nana Ankewalia, the villagers 
had to go by the road referred to ear- 
lier. But that road used to be submerg- 
ed during rainy season and during that 
time, the villagers used to pass through 
the imcultivated portion of Survey Nd. 
265 known as Mocham land. 

8. The prosecution evidence discloses 
that on September 21, 1964, i.e., a day 
before the occurrence when Accused 4 and 
5 who have fields on the eastern side of 
the road were passing through the 
Mochan land, they were obstructed by 
deceased Sabalsingh. He warned them 
not to go by that way thereafter though 
as a matter of concession it is said he al- 
lowed them to go over the land 
on that day. On the day of the 
occurrence, it is said that A-4 and 
A-5 again tried to go by that way. 
At that stage Sabalsin^ and his brother 
P. W. 5 obstructed them. On being so 
obstructed A-4, returned to the village 
and thereafter A-1 to A-5 came there 
armed with spades and sticks. . When 
they tried to pass through the Mochan 
land, they were obstructed by deceased 
SabrJsingh, deceased Bhupatgar and P. Ws. 
5 and 6. On being so obstructed, the 
deceased as well as P. Ws. 5 and 6 were 
attacked by A-1 to A-5 as a result of 
which Sabalsingh and Bhupatgar died 
and P. Ws. 5 and 6 seriously injmed. 

4. The defence version as given by 
A-1 is that at about noon on the day of 
occurrence, A-4 came to him and told 
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him tibat five to six Darbars and Bavas 
(evidentiiy referring to the deceased per- 
sons and P. Ws. 5 and 6) had assaulted 
his brother on the previous day and had 
restrained him from passing through the 
Mocham and again on that day those 
Darbars and Bavas had assaulted him and 
obstructed him from going to his lands. 
He also told him that he had mven that 
complaint to the Saipanch and that he 
had come to tell him thereafter. He fur- 
they says that after receiving that infor- 
mation he went to the Panchayat office. 
At that time he saw village people run- 
ning to Nana . AnkewaHa road. He 
■ thought that there may be a fight and so 
he went along the Anlcewalia road. At 
the scene of the occurrence he found two 
groups of persons facing each other. 
Very soon thereafter Sabalsingh inflicted 
knife blows on the chest and abdomen 
of A-2, his brother who on receiving those 
blows feU down and thereafter Sabal- 
singh inflicted knife blows on him (A-1); 
then he also fell down unconscious. He 
pleads that he does not know what hap- 
pened subsequently. 

5. The High Court has . substantially 
accepted the plea of A-1. It has come 
to the conclusion that he is a responsible 
person. He had no motive to attack the 
deceased persons or P. Ws. 5 and 6. He 
had gone to the scene on a peaceful mis- 
sion and that he is likely to have been 
attacked by Ae prosecution party during 
the course of the melee. The only wit- 
nesses who spealc to the occurrence are 
P. Ws. 5 and 6. Both the trial Court as 
weU as the Hi^ Comt wholly disbeheved 
P. W. 6. They have entirely rejected his 
testimony. So far as P. W. 5 is concern- 
ed, he has been disbelieved in material 
particulars by the High Court but yet 
relying on some portions of his evidence, 
accused 2, 4 and 5 have been convicted, 
lihe question for our consideration is 
whether there is reliable evidence to sup- 
port their conviction. 

6. The first question that arises for 
decision is whether the villagers of Gha- 
nad or at any rate those villagers who 
had fields on the eastern side of Anke- 
walia road had a right of way over the 
Mocham land. Even according to the 
prosecution case, the villagers used to 
pass through the Mocham land whenever 
the road was submerged. Admittedly on 
the day of the occurrence, the. road was 
submerged. Therefore prima facie Sabal- 
singh and P. W. 5 were not justified io 


obstructing A-4 and A-5 when they tried 
to go over that land. The High Court 
was unable to come to any positive con- 
clusion whether the villagers had acquir- 
ed a prescriptive right of way over that 
land but it did come to the conclusion 
that the assertion of that right by the vil- 
lagers was a bona fide one. 

7. As mentioned earher both the trial 
Court and the Hi^ Coiut have complete- 
ly rejected the testimony of P. W. 6. 
Hence the prosecution case entirely rests 
on the testimony of P. W. 5. P. W. 5 
was not beheved by the High Comt in 
several important respects. It came 
to the conclusion that he was not 
a truthful witness. It opined that 
his version as to the incident is a 
garbled one and that he has suppressed 
the part played by him and others on his 
side. But yet the High Court evidently 
influenced by the fact that two persons 
had been killed during the incident 
undertook a salvaging operation in an at- 
tempt to fish out tram out of the mass of 
false evidence given by him. In doing 
so it went in search of some corrobora- 
tive evidence. According to P. W, 5, 
after the occurrence he ran to the house 
of Easalsingh, P. W. 10 and informed 
him about the occurrence. The High 
Cotut thou^t that to the extent the evi- 
dence of P. W. 5 talhes with ffie infor- 
mation given by him to Kasalsingh the 
same may be accepted as true. But yet 
the High Court in many respects disbe- 
lieved the testimony of P, W. 5 even 
when it accorded vvith the version given 
by him to P. W, 10. It came to the con- 
clusion that P. W. 5 did not give a full 
and correct version to P. W. 10. In parti- 
cular it opined that while informing 
Kasalsingh about the incident, P. W. 5 
deliberately suppressed the part played by 
the persons on his side. Having come 
to the conclusion that right from the 
beginning P. W. 5 was giving a distorted 
version of the incident, the High Court 
was not right in holding that any portion 
of P. W, 5 s evidence can be relied upon 
merely because that some portion of his 
testimony in comt accords \vith the ver- 
sion given by him to P. W. 10. It is true 
that oftentimes the courts have to sepa- 
rate the truth from falsehood. But where 
the two are so intermingled as .to make 
it impossible to separate them, the evi- 
dence has to be rejected in its entirety. 
The High Court overlooked this well ac- 
cepted principle. If we reject the evi- 
dence of P. W. 5, as we think we should. 
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the prosecution case must be held to be 
unsubstantiated because there is no other 
evidence to support it. Whatever other 
evidence was tiiere it has been rejected 
by the trid court as well as by tbe High 
Court as false. In this view it is not 
necessary to go into tlie question whether 
Kasalsing’s evidence comes within -the 
scope of Section 157 of the Evidence Act. 

8. The High Court has found, in our 
opinion, righily, that there was a melee 
at tlie time of the incident and the two 
groups indulged in a free fight as a result 
of which four persons were injured on 
the side of the prosecution and two on 
the opposite side. A-1 and A-2 had sus- 
tained very serious injuries, several of 
which were incised injuries. At one 
stage it was thought that A-2 may not 
survive. His condition was so precarious 
that it became necessary to immediately 
operate upon him. The deceased Sabal- 
sing had sustained two injuries only one 
out of them was a serious one. The other 
was a mere abrasion. The head injmy 
proved fatal. Bhupatgar had received 
several injuries. Similarly P. Ws. 5 and 
6 had also received several injuries. Once 
we come to the conclusion that the in- 
juries sustained by the persons were in 
the course of a free fight, as the High 
Court had come to, then only those per- 
sons who are proved to have caused in- 
juries can be held guilty for the injuries 
caused by them. 

9. The High Court has come to the 
conclusion that it is not possible to come 
to any positive conclusion as to how the 
incident commenced as there is no re- 
liable evidence about the same. We agree 
with that finding. In fact the first in- 
formation sent to the police by Sajubha 
on the basis of the information given to 
him by Kunverji Khushal is that tliere 
was a TTofan’ (fight or riot) at the scene 
of the occurrence. That was also the in- 
formation given by P. W. 5 to P. W. 10. 
^erefore the evidence of P. W. 5 that 
it was a one-sided attack appears to be 
baseless. 

10. Dealing with the actual occur- 
rence this is what the' High Court ob- 
served: 

‘^e are not prepared to accept Parbat- 
sing’s (P. W. 5) word regarding the parti- 
cipation of the different accused in the 
infliction of the injuries on Bhupatgar and 
Sabalsing and Paroatsing. The reason is 
that judging by the number of injuries 
on both the sides, something in the nature 


of a melee must have taken place and 
it would be difficult to judge who in- 
flicted what blow on what part of the 
body in the course of such a melee.” 

Again in another portion of the judg- 
ment it observed: 

“As to what exactly transpired at the 
time of the incident and who acted as 
aggressors and who dealt with the first 
blow, there is no clear evidence aivailable 
on the record of the case. According to 
the evidence of Parbatsing, to the ejrtent 
that it is corroborated by Kasalsing the 
persons on the side of the accused acted 
as aggressors but we are not prepared to 
accept Parbatsing’s version on that aspect 
of the matter, when he is silent about 
the mjuries on accused Nos. 1 and 2. 

11. After having observed as above, 
strangely enough, the High Court still 
came to the conclusion that Accused 2, 
4 and 5 went to the scene of occurrence 
with the common intention of forcing 
their way through the Mocham, by force, 
if necessary. The evidence on record 
discloses that as soon as A-4 came back 
to the village and informed the villagers 
that Sabalsing and his brother are not 
allowing them to pass through the 
Mocham there was a drum beating at the 
instance of A-2. It is most likely that 
thereafter the villagers gathered there and 
all of them went to Mocham with a view 
to see that their right of way is not 
obstructed. In our opinion, the High 
Court was not right in relying on the 
testimony of P. W. 5 to come to the con- 
clusion that only A-1 to A-5 went to the 
scene at that time. This finding of the 
High Court in a way conflicts with its 
finding as regards the role played by A-1 
at the time of the incident. The proba- 
bilities are in favour of the version put 
forward by A-1. There was no basis for 
the High CourPs finding that when A-2, 
4 and 5 went to the scene they had the 
common intention of forcing flieir way, 
using violence, if necessary. At one stage 
the High Court arrived at a finding that 
the only common intention that the vil- 
lagers had was to enforce their right , of 
way. Such a common intention cannot 
be considered as a common intention to 
commit a criminal act within the mean- 
ing of Section 34, I. P. C. The inference 
drawn by the High Coiurt that A-2, A-4 
and A-5 had a common intention to force 
their way through the Mocham, using 
violence if necessary was evidently drawn 
solely on the basis of the fact that at the 
time of the occurrence A-2 had spade 
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with him and A-4 and A-5 had sticks in 
their hands. From the fact that one vil- 
lager had a spade in his hand and the 
other two had sticks in their hands, it is 
not safe to draw the inference that they 
intended to commit any offence. Again 
on the material on record, it is not pos- 
sible to draw a firm inference that A-4, 
A-2 and A-5 had any common intention. 
It is not proved that they had met to- 
gether earlier. From the proved facts, 
it is not possible to draw a conclusive 
inference that they acted in concert^ 
which is the essential requirement of Sec- 
tion 34, I. P. G. Again for coming to the 
conclusion that A-2 had a spade and A-4 
and A-5 had sticks in their hands, we 
have to largely rely on the testimony of 
P. W. 5, a wholly imreliable witness. 

12. Even if the High Court is right in 
its conclusion that the common intention 
of A-2, A-4 and A-5 was to force their 
way through Mocham by using force, if 
necessary, it could not have convicted 
them imder Section 304, I. P, C. because 
it is not the finding of the com± they 
intended to cause any injury to any per- 
son. The High Court has failed to bear 
in mind the distinction between Sec, 34 
and Section 149 of I. P. G. 

13. In the result this appeal is allows 
ed and the appellants are acquitted. 

Appeal allowed. 
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. The Vanniya Tamil Christians of Chit- 
tur Taluk, Kerala are governed by the 
Mitakshara School of Hindu law in regard 
to inheritance and succession. The son 
of a member of such community gets by 
birth an inteiest in ancestral property 
owned by the father. 'Ihe doctrine of 
ious obligation applies and the son is 
ound to discharge his father’s debts not 
tainted by illegality or immorality. 

(Para 4) 

It is not a correct proposition to state 
that the doctrine of pious obligation is of 
reh’gious character or is inextricably con- 
nected with Hindu religious belief. The 
doctrine of pious obligation is not merely 
a religious doctrine but has passed into the 
realm of law. The doctrine is a neces- 
sary and logical corollary to the doctrine 
of the right of the son by birth to a share 
of the ancestral property and both these 
conceptions are correlated. The liability 
imposed on the son to pay the debt of 
his father is not a gratuitous obligation 
thrust on him by Hindu law but is a 
salutary counterbalance to the principle 
that the son from the moment of his 
birth acquires along with his father an 
interest in joint family property. The 
doctrine is in consonance ■with justice, 
equity and good conscience and is not 
opposed to any principle of Christianity. 
It cannot, therefore, be said that though 
the Vannia Tamil Christians of ihe Chit- 
tur Taluk are governed as a matter of 
custom by the Mitakshara School of 
Hindu law, the doctrine of pious obliga- 
tion is not applicable. AIR 1961 Ker 161, 
Affirmed. Case law discussed. 

• ^aras 6, 7) 

Cases Referred; Chronological Paras 


(1938) AIR 1938 Mad 377 (V 25) = 

ILR (1938) Mad 568 (FB), Marutha- 
muthu Naicker V. Kadir Badsha 
Rowther 0 

(1936) AIR 1936 Mad 937 (V 23) = 

71 Mad LJ 766, Balakrishnan v. 
Chittoor Bank 7 

(1924) AIR 1924 PC 50 (V 11) = 

51 Ind App 129, Biij Narain v. 
Mangala Prasad 6 

(1881-82) 9 Ind App 128 = ILR 6 
Mad 1 (PC), Muttayan v. Zemin- 
dar of Sivagin 6 

(1878-79) 6 Ind App 88 = ILR 5 
Cal 148 (PC), Suraj Bansi Koer 
v. Sheo Pershad Singh 6 

(1873-74) 1 had App 321 = 14 Beng 
LR 187 (PC), Girdharee Lall 
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(1863) 9 Moo Ind App 195 = 1 Suth 
1 (PC), Charlotte Abraham 
V. Frands Abraham 7 

84 Cochin 881 6 

4 Sel Dec 485 (Cochin) 7 

The following Judgment of tie Court 
was delivered by 

RAMASVv^AMT, J.: Tbis appeal is 
brought by certificate from the judgment 
of the Hi^ Court of Kerala dated July 
13, 1960 in Appeal Suit No. 251 of 1956.* 
By its judgment the Hi^ Court allowed 
the appeal of the deceased M. R. Cbinna- 
swamy Goundan, 1st defendant, reversing 
the judgment and decree of the Subordi- 
nate Judge of Chittur in O. S. No. 131 
of 1950 which the appellant had filed 
on March 31, 1949 in forma pauperis for 
declaring that certain execution proceed- 
ings resulting in the sale of suit proper- 
ties were invalid and for partition of one- 
fourth share therein. The appellant also 
claimed in the alternative a decree for 
payment of Rs. 30,000 as damages sustain- 
ed by him on account of fraud and col- 
lusion in the execution proceedings. 

2. The plaintiff is the son of the Sib 
defendant and the 9th defendant is the 
brother of the 8tih defendant. The plains 
tiff and defendants 8 and 9 are Tamil 
Vannian Christians of Chittur Taluk who 
are governed in the matter of inheritance 
and succession by Hindu Mitakshara law. 
The plaintiff has acquired a right by 
birth in the ancestral properties and 
during the lifetime of his father the son 
has a right to claim partition. The plaint 
properties belonged to the family of plain- 
tiff and defendants 8 and 9 which yield 
an armual profits of 4000 paras of paddy 
and Rs. 1,500. Eanalcappa Koimdan, the 
father of 8th defendant became the mana- 
ger of the family. He led an immoral 
life and incurred debts for immoral pur- 
poses. He hypothecated the family pro- 
perties to the 5th defendant and obtain- 
ed money. The 5th defendant sued upon 
the mortgage bond in O. S, No. 75 of 
1107 (M. E.J of the Trichur District Court 
and impeaching the validity of the debts, 
the 9th defendant who was a minor at 
that time filed a suit for partition of his 
half share in O. S. 65 of 1107 (M. E.) in 
the same District Court. During the 
pendency of the two suits the 5th defen- 
dant applied for the appointment of a 
receiver and the Court appointed the 7th 
defendant, a friend of the 5th defendant^ 

"(Reported in AIR 1961 Kerala 161.) 


as receiver with a direction to pay Rs. 40 
per mensem to the 9th defendant as main- 
tenance till the disposal of the suit. The 
plaint properties vi^ere committed to the 
possession of the 7th defendant as re- 
ceiver in those, suits. 

3. The suit for partition was dismiss- 
ed on November 14, 1933 as by this date 
the equity of redemption had been sold 
in execution, of simple money decree 
against defendants 8 and 9 in O. S. 203 
of 1107 (M. E.). The 8th defendant for 
himself and as guardian of his younger 
brother executed a promissory note on 
11-10-1105 (equivalent to May 1930) to 
one Somasxmdara Swamiyar for Rs. 1,500 
the consideration for which was paid 
partly in cash and partly in discharge of 
an earlier promissory note dated 11th 
Vaisakhi 1104 (June, 1929). The promisee 
endorsed the note to Ramachandra Iyer 
on 24th Thulam 1107 (equivalent to 
November, 1932). Ramachandra Iyer filed 
a suit on this note, I. S. 213 of 1107 on 
6-5-1107 (1931) against the 8th and 9th 
defendants. The suit was decreed and 
the decree-holder executed the decree. 
The disputed properties were .attached. 
The properties at that, time were in the 
possession of the 9th defendant for some- 
time as receiver and then in the hands 
of a vakil appointed by the Court in his 
place. In execution, one Harihara Subra- 
mania Iyer purchased the equity of re- 
demption on 31st Karkatam 1108 (July- 
August, 1933). The auction-purchaser 
was duly put in possession on 22-3-1109 
(1933). The mortgagee Sadasiva Iyer who 
had obtained a decree on one of the mort- 
gages on 29-3-1109 (M. E.) purchased the 
property firom the auction-purchaser on 
5-5-1109 (1934). As possession had al- 
ready been taken by -the auction pmr- 
chaser in execution of the decree passed 
against them, the 9th defendant did not 
press the partition suit — O. S. 65 of 1107. 
In 1938 Sadasiva Iyer was adjudged in- 
solvent and the official receiver took pos- 
session. He sold the property in auction 
and the deceased 1st defendant became 
the purchaser for Rs. 24,000. Exhibit XTV 
is the sale deed executed by the Official 
Receiver , on 13-7-1116 (1941). The ap- 
pellant thereafter brought the present suit 
for partition. The claim of the appellant 
was based on the allegation that Vannia 
Tamil Christians living in Chittur Taluk 
were governed as a matter of custom by 
the Mitakshara School of Hindu law. It 
was said- that joint family relationship 
subsisted as between father and sons and 
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where the father has inherited properties 
from his father, they became ancestral 
properties in ■ his hands and so his sons 
acquired a right therein by birth includ- 
ing the right to claim the property by 
survivorship. It was also said that the 
decree debt in O. S. No. 213 of 1107 ME 
was not incurred for legal necessity but 
was incurred for imm oral purposes and 
so the mortgage debts were not binding 
on the appellant. The appellant was, 
therefore, entitled to one-fourth share in 
the properties and to partition of his one- 
fourdi share. The deceased, 1st defen- 
dant, contested the suit. He claimed to 
be a bona fide purchaser for value of 
the entire interest in the property from 
the Official Receiver in whom the proper- 
ties had vested on the insolvency of Sada- 
siva Iyer. It was said that he had no 
notice of any vitiating circumstance af- 
fecting the title at pubhc auction con- 
ducted by the Official Receiver. After 
the sale, defendant No. 1 became the ab- 
solute owner of the properties and was 
in f ull possession and enjoyment of tlie 
same. It was also contended that the 
plaintiff could not claim any interest in 
the properties during the lifetime of his 
father. There was no customary right of 
birth in fte community to which the 
p laintiff belonged and even if such right 
existed, the pl aintiff was bound to pay off 
his fathers debts on the doctrine of pious 
obligation before claiming any partition 
in respect of the properties. It was also 
said that the debt which was the basis 
of the decree in O. S. 213 of 1107 ME 
was not tainted by illegality or immo- 
rality. 

4. The Subordinate Judge came to the 
following findings: The plaintiff has esta- 
blished the custom that Vanniya Tamil 
Christians of Chittur Taluk were govern- 
ed in die matter of inheritance and suc- 
cession by Hindu Mitakshara law. The 
pl aintiff has acquired right by birth in 
the ancestral properties and was end- 
ded to claim a share therein and the pro- 
perties acquired with the aid of income 
from ancestral properties also became 
joint family properties. The Manager 
of the family for the time being cannot 
alienate the properties except for legal 
necessity but the doctrine of pious obli- 
gation imposing a liability on the son to 
discharge his father’s debts incurred 
either for illegal or immoral purposes did 
not apply to the community to which the 
plaintiff belonged. The decree made on 
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the promissory note by defendant No. 8 
could not be executed against the plain- 
tiffs share because the right of an en- 
dorsee of a promissory note executed by 
the manai^g member of a joint Hindu 
family was limited to the note tmless 
the endorsement was so worded as to 
transfer the debt as weU. In the present 
case there was an ordinary endorsement 
and there was no transfer of the debt 
and, therefore, the endorsee cannot sue 
the non-executing coparcener on the 

S ound of his liabiliiy under the Hindu 
sv. Exhibit F on whidh the decree was 
obtained was for imm oral purposes and 
the decree cannot bind the plaintiff and 
his share in the disputed properties can- 
not pass in execution sale. The mort- 
gage-decree-bolder contrived to get the 
assignment of the promissory note debt 
and had a suit brought on it, brought ffie 
properties to sale and got the properties 
purchased for his own benefit. The exe- 
cution proceedings were collusive and 
fraudulent and not binding on the plain- 
tiff. On these finding the Subordinate 
Judge granted a decree for partition and 
recovery of possession in favour of the 
plaintiff subject to the mortgages on the 
property created before his Birth. Ag- 
grieved by tihe decree of tlie Subordinate 
Judge the 1st defendant preferred an ap- 
peal to the High Court of Kerala whidh 
allowed the appeal and dismissed the 
suit. The High Court held that the 
Vanniya Tamil Christians of Chittur 
Taluk are governed by the Mitakshara 
School of BSndu law in regard to inheri- 
tance and succession. The son of a 
member of such conununity gets by birth 
an interest in ancestral property owned 
by the father. The doctrine of pious ob- 
ligation applies and the. son is bound to 
discharge his fathers debts not tainted 
by illegality or immorality. The debt 
which resulted in the execution sale was 
not so tainted. The question whether 
tile debt was incurred for legal necessity 
was not decided. The Hi^ Court held 
that the execution proceedings and the 
sale in auction are not vitiated by fraud 
or collusion. 

5. The first question to be considered 
in this appeal is whether the doctrine of 
pious obligation according to the Mita- 
kshara School of Hindu law is applicable 
to Vanniya Tamil Christians of Chittur 
Taluk, hi para 1 of the plaint the law 
applicable to the community is stated as 
follows: 
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“The plaintiff and defendants 8 and 9 
are Tamil Christians residing in Chittur 
Taluk, the plaintiff being the son, of the 
8th defendant and defendant 9 being the 
younger brother of the 8th defendant. 
The plaintiff and defendants 8 and 9 are 
of the Vanniya Caste and in the matter 
of property rights of inheritance and suc- 
cession alone they are governed by the 
Hindu Mitakshara Law. The plaintiff 
by birth is entitled to a share in the an- 
cestral property and that even during the 
lifetime of lus father the son has every 
right to demand his share in the ancestrsd 
property and recover the same even by 
a suit. In the community to which the 
laintiff belongs the properties of a man 
ecome on his death ancestral properties 
in the hands of the sons and thereafter 
it continues for ever to be family ances- 
tral property and therein the son has by 
his birth a right to a share even druing 
the lifetime of the father. This custom 
is a very ancient one and is adopted as 
the law from time immemorial, and gov- 
erns ihe commtmity. The above is the 
customary law of the plaintiffs com- 
munity accepted and followed by them 
from ancient times.” 

6. In 4, Select Decisions 485 the Chief 
Court of Cochin held that the Tamil 
Vaimiya Christians of Chittur Taluk were 
governed by the rules of Hindu law in 
matters of inheritance and succession. The 
decision was followed some 35 years later 
in 34 Cochin 881. The Report of the 
Cochin Christian Succession Bill Com- 
mittee stated that “as to the Tamil Chris- 
tians of the Chittur Talulc, the evidence 
shows that they follow the Hindu law 
of succession and inheritance” and re- 
commended that they should be excluded 
from the proposed legislation. The re- 
commendation was accepted by the Maha- 
rajah of Cochin. Section 2 (2) of the 
Cochin Christian Succession Act (VI of 
1097) provided that nothing therein con- 
tained shall be deemed to affect succes- 
sion to the property of “the Tamil Chris- 
tians of Chittur Taluk who follow the 
Hindu Law”. In this state of facts it 
was not contended on behalf of the ap- 
pellant that the Tamil Vannia Christians 
of the Chittur Taluk were not governed 
by the Mitakshara law in matters of in- 
heritance and succession. But it was 
argued that the doctrine of pious obliga- 
tion originated in Hindu reugious belief 
and was opposed to the tenets of Chris- 
tianity. It was said that the doctrine 
was not applicable to Tamil Vannia Chris- 
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bans of Chittur Taluk. We are unable 
to accept this argument. It is not a cor- 
rect proposition to state that the doctrine 
of pious obligation is of religious charac- 
ter or is inextricably cormected with 
Hindu religious belief. It is taie that 
according to Smriti writers the non-pay- 
ment of a debt was a sin the consequen- 
ces of which win follow the debtor into 
the next world. But the doctrine as 
developed by the Judicial Committee in 
Girdharilal's Case, (1873-74) 1 Ind App 
321 (PC); Surajb ansi’s case, (1878-79) 6 Ind 
App 88 (PC) and in Brij Narain v. Man- 
gm Prasad, 51 Ind App 129 = (AIR 1924 
PC 50) is different in several important 
respects. Under the Smriti texts there 
was only a religious and not a legal obli- 
gation imposed upon the sons to pay the 
debt of their father. Also the obligation 
of the son to pay the debt arose not in 
the father’s lifetime but after his death. 
The text of Narada says that fathers de- 
sire male offspring for their own sake 
reflectiDg “this son will redeem me from 
every debt due to superior and inferior 
beings”. Therefore, a son begotten by 
him should relinquish his own property 
and assiduously redeem his father from 
debt lest he fall into a region of torment. 
If a devout man or one who maintained 
a sacrificial fire die a debtor, all the 
merit of his devout austerities or of his 
perpetual fire shall belong to his credi- 
tors (1 Dig. Higg. Edition 202). The 
text of Vishnu states: “If he who con- 
tracted the debt should die, or become a 
religious anchoret, or remain abroad for 
twenty years, that debt shall be discharg- 
ed by his sons or grandsons but not by 
remoter descendants against their will”: 
(1 Dig. Higg. Edition 185). Brihaspati also 
states “the sons must pay the debt of 
dieir father, when proved, as if it were 
their own, or with interest; the son’s son 
must pay the debt of his grandfather but 
without interest and his son or the great 
grandson shall not be compelled to. dis- 
charge it tmless he be heir and have as- 
sets. But the Judicial Committee held 
in the Sivagiri case, (1881-82) 9 Ihd App 
128 (PC) tliat the obligation of the son 
was not a rehgious but a legal obligation 
and the rule would operate not only after 
die father’s death but even in the father’s 
lifetime. Under the qld texts of Hindu 
law only the son and grandson are liable 
to pay the ancestor’s debt but the obliga- 
tion is personal and independent of any 
assets derived from the joint family. The 
Judicial Committee, however, extended 
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tibe doctrine to the great grandson but 
confined the liability to the extent of co- 
parcenary property. From the son’s duty 
to pay his father’s Tmtainted debt the 
Judicial Committee deduced the propo- 
sition that the father had the right to 
alienate his son’s interest to pay such a 
debt and this right was also made avail- 
able to the creditor of the father. 

7. It is evident therefore that the 
doctrine of pious obligation is not merely 
a religious doctrine but has passed into 
the realm of law. The doctrine is a 
necessary and logical corollary to the doc- 
trine of the right of the son by birth to 
a share of the ancestral property and 
both these conceptions are correlated. The 
liability imposed on the son to pay the debt 
of his father is not a gratuitous obligation 
thrust on him by Hindu law but is a 
salutary counterbdance to the principle 
that the son from the moment of his 
birth acquires along with his father an 
interest in joint family property. It is, 
therefore, not possible to accept the argu- 
ment addressed on behalf of the appel- 
lant that though the community is gov- 
erned as a matter of custom by the Mita- 
kshara School of Hmdu law the doctrine 
of pious obligation was not applicable. 
In Balakrishnan v. Chittoor Bank, AIR 
1936. Mad 937 the question arose whether 
among the E 2 hava community of Palghat 
though they foUow Maktayam Law and 
not Marumakatayam Law, the sons are 
liable for the debts of their father not 
incurred for illegal or immoral purposes 
irrespective of any question of family 
necessity. It was held by Varada- 
chariar J., that the sons were so liable 
and it was observed that there was no 
warrant for introducing one portion of 
the Hindu Law in governing a certain 
community without taking along wth it 
the other portions which form an integral 
part of the whole system. In this con- 
nection reference may be made to the 
following passage from the judgment of 
the Judicid Committee in Charlotte 
Abraham v. Francis Abraham, (1863) 9 
Moo Ind App 195 at p. 243 (PC). 

“The profession of Christianity releases 
the convert from the trammels of the 
Hindoo law, but it does not of necessity 
involve any change of the rights or rela- 
tions of the convert in matters with which 
Christianity has no concern, such as his 
lights and interests in, and his powers 
over, property. The convert though not 
bound as to such matters, either by the 


Hmdoo law or by any other positive law, 
may by his course of conduct after his 
conversion have shown by what law he 
intended to be governed as to these mat- 
ters. He may have done so either by at- 
taching himself to a class which as to 
these matters had adopted and acted 
upon some particular law, or by having 
himself observed some family usage or 
custom; and nothing can surely be more 
just than that the rights and interests in 
his property, and his powers over it, 
should be governed by the law which he 
has adopted, or the rules which he has 
observed.” 

For the reasons • already given we are of 
opinion that the doctrine of pious obli- 
gation is not merely a religious doctrine 
but has passed into the realm of law. It 
is an integral part of the Mitakshara 
School of Hindu law wherein the sons 
from the moment of their birth acquire 
along with their father an interest in the 
joint family property. The doctrine is in 
consonance with jusfa'ce, equity and good 
conscience and is not opposed to any 
principle of Christianity. It follows that 
the High Court is right in its conclusion 
that the doctrine of pious obligation is 
applicable to the community of T amil 
Vanniya Christians of Chittur Taluk. 

8. The next question to be considered 
IS whether the liability of the son was 
excluded because at its inception the debt 
was tainted by immorality. The evidence 
adduced on behalf of the plaintiff to esta- 
blish the immoral character of the debt 
consists of the testimony of P. Ws. 19 and 
20. P. W. 19 deposed Riat the plaintiffs 
father was keeping a married woman 
called Thankammal, that Thankammal 
was residing opposite to his house at 
Alambadi with her husband, that he had 
seen the plaintiffs father frequenting her 
house, that plaintiffs father executed a 
promissory note in favour of Somasundara 
Swamiyar, payee under Ex. F and out 
of the consideration a sum of Rs. 1,000 
was paid to Thankammal. P. W. 20 
gave evidence to a similar effect P. Ws. 
19 and 20 are not the attesting witoesses 
of the promissory notes. They were men- 
tioned oy the plaintiff for the first time 
in the supplemental list of witnesses 
dated 12-11-1954. 

The High Court has disbelieved the evi- 
dence of P. Ws. 19 and 20 and held that 
the allegation of the appellant that the 
debt was tainted by immorality was not 
established. We see no reason to differ 
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from the view taken by the High Court 
on this point 

9. We proceed to consider ibe nerf 
question arising . in this appeal, that is, 
whedier the endorsee o£ the promissory 
note is entitled- to obtain a decree against 
the defendants personally and for sale of 
the family properties upon the original 
debt The contention of the appellant 
was that the 4tih defendant was not the 
payee under Ex. F but was an endorsee 
of the promissory note and was not hence 
entitled to obtain a decree against the 
non-executant coparceners and to pro- 
ceed against the joint family properties. 
In support of tfe proposition reliance 
was placed upon a decision of the Full 
Bench of the Madras High Court in 
Maruthamuthu Naicker v. Kadir Badsha 
Rov^ther, AIR 1938 Mad 377 (FB) in 
which it was held that an indorsee of a 
promissory note executed by the manag- 
ing member of a Hindu faruily was limit- 
ed to his remedy on the promissory note, 
unless the endorsement was so worded 
as to transfer the debt as well and the 
stamp law was complied with and, there- 
fore, in the case of an ordinary endorse- 
ment, the indorsee cannot sue the non- 
executant coparceners on the ground of 
their liability imder the Hindu law. Where 
tne indorsement is in blanlc it only 
operates to transfer the property in the 
instrument and not as an assignment of 
debt. It is not, however, necessary for 
us to examine this argument. The reason 
is that the endorsement in the present 
case made by the 8th defendant in favour 
of the 9th defendant is not a mere endor- 
sement but it has been so worded as to 
transfer the debt also. The indorsement 
reads as follows: 

"As the principal and interest as per 
this promissory note is received in cash 
today to (my) satisfaction from Rama- 
chandra Iyer, son of Subbar^a Iyer, 
Thekkegramam, Chittur, the above prin- 
cipal and interest together with the 
future interest thereon is to be paid to 
the above Ramadiandra Iyer or to his 
Order. . 

Dated 24fh Thulam 1107 
Somasundara Swamiyar." 

It is Apparent that the endorsement is so 
worded as to convey the transfer of the 
debt as well and it follows that Rama- 
chandra Iyer, defendant No. 4 was entitl- 
ed to bring a suit against the non-exe- 
OTtant coparceners on the ground of their 
liability under the Hindu law. We 


accordingly reject the argument of , the 
appellant on tins aspect of the case. 

10. Finally counsel on behalf of the 
appellant contended that the sale in ex- 
ecution proceedings in O. S. 213 of 1107 
ME was vitiated by fraud. The Sub- 
ordinate Judge took tire view that' defen- 
dants 4 to 7 had committed fraud and 
the decree in execution in O. S. 211 of 
1107 ME was void and liable to be set 
aside. But ihe High Court has upon a 
review of the facts found that the 4th 
defendant and 6th defendant and P. W. 
23 Srilala Iyer had actively assisted the 
5th defendant to get ppssession of the 
property as quickly as possible but there 
was no proof that defendants 4 to 7 either 
collectively or individually transgressed 
the limits of law or were guilty of fraud. 
Upon the evidence adduced in the case 
we are satisfied that ihe findi n g of the 
High Court is correct. 

11. For these reasons we hold that 
this appeal fails and ihust be dismissed 
with costs. 

Appeal dismissed. 
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(A) Constitution of India, Sch. VH, 
List 1, Entry 3, Art. 246 — Scope and 
effect — Entry 3' is not restricted to 
houses aeqviired, requisitioned or allotted 
for military piuposes and includes even 
private letting out of houses in canton- 
ment areas — Expression ‘regulation of 
house accommodation’ includes regulation 
in all its aspects and is not Confined to 
allotment only — Effect of Entry 3 is that 
Parliament alone can legislate and not 
State Legislatures notwithstanding fact 
tiiat similar power may be found in any 
entry in List H or List HI. AIR 1954 
Bom 204 & AIR 1954 Bom 254 & AIR 
1956 Nag 268 & AIR 1961 Pat 207. Over- 
nded. 

In Entry 3 in Lost I of ihe Constitution, 
when power is granted to Parliament to 
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make laws for the regulation of house ac- 
commodation in cantonment areas, there 
are no qualifying words to indicate &at 
the house accommodation, which is to be 
subject to such legislation, must be ac- 
commodation required for military pur- 
poses, or must be accommodation that has 
already been acquired, requisitioned or 
allotted to the rm'litary. (Para 3) 

The word regulation’ cannot be so nar- 
rowly interpreted as to be confined to 
allotment only and not to other incidents, 
such as termination of existing tenancies 
and eviction of persons in possession of 
the house accommodation. This entry, 
thus,: gives the power to Parliament to 
pass legislation for the purpose of direct- 
ing or controlling all house accommoda- 
tion in cantonment areas. Clearly, this 
power to direct or control wiU include 
within it all aspects as to who is to make 
the constructions, under what conditions 
the constructions can be altered, who is to 
occupy the accommodation and for how 
long, on what terms it is to be occupied, 
when and under what circumstances the 
occupant is to cease to occupy it, and the 
manner in which the accommodation is 
to be utilised. All these are ingredients 
of regulation of house accommodation and 
there is no reason to hold that this word 
"regulation” has not been used in this 
wide sense in this entry, (1924) 2. K. B. 
736 & (1948) 1 K. B. 630 & (1948) 2 All 
ER 189, Ref. (Para 5) 

In the Constitution, the effect of Entry 
3 of List 1 is that Parliament has exclu- 
sive power to make laws with respect to 
the matters contained in that Entry, not- 
withstanding the fact that a similar power 
may also be found in any Entry in list 
n or List in. Article 246 of the Con- 
stitution confers exclusive power on 
Parliament to make laws with respect to 
any of the matters enumerated in List I, 
notwithstanding the concurrent power of 
Parliament and the State Legislature, or 
the exclusive power of the State Legisla- 
ture in Lists III and 11 respectively. 
The general power of legislating in res- 
pect of relationship between landlord and 
tenant exercisable by a State Legislature 
either rmder Entry 18 of List II or 
Entries 6 and 7 of List III is subject to 
the overriding power of Parliament in 
reject of matters in List I, so that the 
effect of Entry 3 of List I is that, on the 
subject of relationship between landlord 
and tenant insofar as it arises in respect 
of house accommodation situated in can- 
tonment areas. Parliament alone can legis- 
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late and not the State Legislatures. AIR 
1962 Raj 190 Approved. AIR 1967 Cal 
355 Affirmed. AIR 1954 Bom 204 & AIR 
1954 Bom 254 & AIR 1956 Nag 268 & AIR 
1961 Pat 207, Overruled. 

(Para 12) 

(B) Constitution of India, Sch, VII, 
List n. Entry 18 — Government of India 
Act (1935) Sch Vn, List II, Entry 21 — 
Expression land tenmes’ — It would not 
appropriately cover tenancy of buildings 
or of house accommodation (Obiter). 

Entry 21 of List II of the Seventh 
Schedule to the Government of India Act, 
or the corresponding Entry 18 of List II 
of the Seventh Schedule to the Constitu- 
tion permit legislation in respect of land 
and explain the scope by equating it 
■with rights in or over land, land tenures, 
including the relation of landlord and 
tenant, and the collection of rents. The 
relation of landlord and tenant is men- 
tioned as being included in land tenures 
and the expression ‘land tenures” would 
not, appropriately cover tenancy of build- 
ings or of house accommodation. That 
expression is only used ■with reference to 
relationship between landlord and tenant 
in respect of vacant lands. In fact, leases 
in respect of non-agricultural property 
are dealt vdth in the Transfer of Property 
Act and would much more appropriately 
fall within the scope of Entry 8 of List HT 
in the Seventh Schedule to the Govern- 
ment of India Act read ■with Entry 10 
in the same List, or within the scope of 
Entry 6 of List HI in the Seventh Sche- 
dule to the Constitution read with Entry 
7 in the same List, Leases and aU rights 
governed by leases, including the termi- 
nation of leases and eviction from pro:* 
perty leased, would be covered by the 
field of transfer of property and con- 
tracts relating thereto. (Obiter) (Para 12) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 Raj 190 (V 49)= 

ILR (1961) 11 Raj 421, Nawal Mai v. 
Nalhu Lai 13 

(1961) AIR 1961 Pat 207 (V 48)= 

ILR 40 Pat 625, Babu Jagtanand 
v. Sri Satyanarayanji and Lalcshmiji 13 
(1956) AIR 1956 Nag 268 (V 43)= 

ILR (1956) Nag 618, Kewalchand 
v. Dashrathlal 13 

(1954) AIR 1954 Bom 204 (V 41)= 

ILR (1954) Bom 434, A. C. Patel 
V. Vishwanath Chada 12, 13 

(1954) AIR 1954 Bom 254 (V 41)= 

BLR (1954) Bom 544, F. E. Daru- 
khanawala v. Ehemchand Lal- 
chand 12, 13 
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(1948) 1948-1 KB 630=1948-1 All 
ER 165, Property Holding Co., 
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(1948) 1948-2 AB ER 189=1948 LJR 
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(1931) 1931-2 KB 546=100 LJKB 
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The following Judgment of the Court 
was delivered by 

BHARGAVA, J.: — Rama Simdari Debi, 
the first respondent in this appeal by spe- 
cial leave, instituted a suit for the eject- 
ment of Ridu Bhusan Bose appellant who 
was a tenant in premises No. 18, River- 
side Road, owned by respondent No. 1, 
situated within the cantonment area of 
Barrackpore. The agreed rent was 
Rs. 250 per mensem; but there was a 
dispute as to whether the owner or the 
tenant was liable to pay rates and taxes. 
On an application presented by the ap- 
pellant, the Rent Controller fixed fair rent 
imder Section 10 of the West Bengal 
Premises Tenancy Act No. XH of 1956 
(hereinafter referred to as “the Act”) at 
Rs. 170 per month inclusive of aU canton- 
ment taxes, and, in appeal, the amount 
was enhanced to Rs. 188 per month in-, 
elusive of all cantonment taxes. Respon- 
dent No. 1, in December, 1960, served 
a notice on the appellant to quit and, on 
failing to get vacant possession, filed a 
smt in the Court of the Munsif. In the 
plaint, respondent No. 1 claimed that, 
regulation of house accommodation in- 
cluding control of rents being a subject 
in Entry No. 3 of List I of the Seventh 
Schedule to the Constitutioh, the State 
Legislature could not competently enact a 
law on the same subject for cantonment 
areas, so that the appellant was not entitl- 
ed to protection under the Act which had 
been extended to that area by the State 
Government. It was urged that the ex- 
tension of that State Act to the canton- 
ment area was ultra vires and void. The 


Mimsif, thereupon, made a reference 
under Section 113 of the Code, of Civil 
Procedure to the High Court of Calcutta 
for decision of this constitutional ques- 
tion raised in the suit before him. The 
High Court decided the reference by 
maldng a declaration that the. notification, 
whereby the State Government had ex- 
tended the provisions of the Act to the 
Barrackpore cantonment area, \yas ultra 
vires and void. This is the decision of the 
High Court that has been challenged in 
this appeal. 

2. It has been contended on behalf 
of the appellant that the High Court is 
not correct in holding that Qie field of 
Legislation covered by the Act, which is 
primarily concerned with control of rents 
and eviction of tenants, is included 
within the expression “regulation of 
house accommodation in cantonment 
areas” used in entry No. 3 of List I. 
That entry is as follows: — 

“3. Delimitation of cantonment areas, 
local self-government in such areas, the 
constitution and powers within such 
areas of cantonment auihorities and the 
regulation of house accommodation (in- 
cluding the control of rents) in such areas”. 
The submission made is that regulation 
of house accommodation will not include 
within it laws or rules on the subject of 
relationship of landlord and tenant of 
building situated in the cantonment areas. 
On the other hand, according to the ap- 
pellant, legislation on this subject can be 
made either under entry No. 18 of List 
n, or entries Nos. 6, 7 and 13 of List IH, 
so that a State Legislature is competent to 
legislate and regulate relationship be- 
tween landlord and tenant even in can- 
tonment areas. These relevant entries are 
reproduced below: — ^ 

. “List H 

18. Land, that is to say, rights in or 
over , land, land tenures including the 
relation of landlord and tenant, and the 
collection of rents; transfer , and aliena- 
tion of agricultural land; land improve- 
ment and agricultural loans; colonization.” 

‘Tist in 

6. Transfer of property other than agri- 
cultural land; registration of deeds ^d 
documents. 

7. Contraets, including partnership, 
agency, contracts of carriage, and other 
fecial forms of contracts, but not includ- 
ing contracts relating to agricultural land. 

13. Civil procedure, including all mat- 
ters included in the Code of Civil Proce- 
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dure at die commencement o£ this Consti- 
tution, limitation and arbitration.” 

3. On the scope of Entry 8 of List I, 
the argument advanced is that Parliament 
is empowered to legislate in respect of 
house accommodation situated in canton- 
ment areas only to the extent that that 
house accommodation is needed for mili- 
tary' purposes and laws are required for 
requisitioning or otherwise obtaining pos- 
session of that accommodation for such 
purposes. In the alternative, the submis- 
sion made is that regulation of house ac- 
commodation by parhamentary law should 
be confined to houses acquired, requisi- 
tioned or allotted for military purposes. 
This Entry 3, according to the appellant, 
should not be read as giving Parliament 
the power to legislate on the relationship 
of landlord and tenant in respect of 
houses situated in cantonment areas if such 
houses are let out privately by a private 
owner to his tenant and have nothing at 
all to do with the requirements of the 
military. We are unable to accept this 
submission. The language of the entry 
itself does not justify any such interpreta- 
tion. In the entry when power is grant- 
ed to Parliament to make laws for the 
regulation of house accommodation in 
cantonment areas, there are no qualifying 
words to indicate that the house accom- 
modation, which is to be subj'ect to such 
legislation, must be accommodation re- 
quired for military purposes, or must be 
accommodation that has already been ac- 
quired, requisitioned or allotted to the 
military. In fact, if a legislation in res- 
pect of any cantonment was to be under- 
taken by Parliament for the first time 
tmder tliis entry, tliere would be, at the 
time of that legislation, no house in the 
cantonment already acquired, requisition- 
ed or rJlotted for military purposes; and, 
if the interpretation sought to be put on 
behalf of the appellant were accepted, the 
power of Parliament to pass laws cannot 
be exercised by Parliament at all. It is 
also significant that, in the entry, various 
items, which can be the subject-matter of 
legislation by Parliament, are mentioned 
separately, and - these are: — 

(i) Delimitation of cantonment areas; 

(ii) local self-government in such areas; 

(iii) the constitution and powers within 
such areas of cantonment authori- 
ties; and 

(iv) the regulation of house accommo- 
dation (including the control of 
rents) in sudi areas. 
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4. In none of these clauses there is 
any specification that the legislation is to 
be confined to areas or accommodation 
required for military purposes. MTien 
legislating in respect of local self-gov- 
ernment in cantonment areas, it is obvious 
that Parliament will have to legislate for 
the entire cantonment area including 
portions of it which may be in possession 
of civilians and not military authorities or 
mihtary -oflScers. Similarly, the powers of 
the cantonment authorities, which could 
be granted by legislation by Parliament, 
cannot be confined to those areas or 
buildings which are in actual possession 
of military authorities or officers and must 
be in respect of the entire cantonment 
area including those buildings and lands 
which may be in actual ownership as well 
as occupation of civilians. In Aese cir- 
cumstances, there is no reason to narrow 
down the scope of legislation on regula- 
tion of house accommodation and confine 
it to houses which are required or are ac- 
tually in possession of military authori- 
ties or mfiitary officers. The power to 
regulate house accommodation by law 
must extend to all house accommodation 
in the cantonment area irrespective of its 
being owned by, or in the possession of, 
civilians. In fact, if a law were to be 
made for the first time under this entry, 
all the houses would be either vacant or 
occupied by owners or occupied by 
tenants of owners under private agree- 
ments and the law, when first made, will 
have to govern such houses. The scope 
of the expression “regulation of house ao- 
commodation” in this entry caimot, there- 
fore, be confined as urged on behalf of 
the appellant. 

5 . It is, in the alternative, contended 
that, even if the expression “regulation of 
house accommodation” in this entry in- 
cludes regulation of houses in private oc- 
cupation, it should not be interpreted as 
giving Parliament the power even to legis- 
late for eviction of tenants who may have 
occupied the houses tmder private ar- 
rangement with the owners. It should be 
coiitoed to legislation for the purpose of 
obtaining possession and allotment of 
such accommodation to military authori- 
ties or military officers. We cannot accept 
that the word “regulation” can be so nar- 
rowly interpreted as to be confined to al- 
lotment only and not to other incidents, 
such as termination of existing tenancies 
and ewction of persons in possession of 
the house accommodation. The dictionary 
meaning of the word “regulation” in the 



282 S.C. [Prs. 5-8] Indu Biiusan v. Rama Sundari (Bhargava J.) A.I.R. 


Shorter Oxford Dictionary is the act^ of 
regulating’ and the word “regulate’! is 
given the meaning “to control, govern or 
direct by rule or regulation”. This entry, 
thus, gives the power to Parliament to 
pass legislation for the purpose, of direct- 
ing or controlling all house accommoda- 
tion in cantonment areas. Clearly, this 
power to direct or control will include 
within it all aspects as to who is to make 
the constructions under, what conditions 
the constructions can be altered, who is 
to occupy the accommodation and for 
how long, on what terms it is to be occu- 
pied, when and rmder what circumstan- 
ces the occupant is to cease to occupy it, 
and the manner in which the accommo- 
dation is to be utilised. AH these are in- 
gredients of regulation of house accom- 
modation and we see no reason to hold 
that this word “regulation” has not been 
used in this wide sense in this entry. 

6. It appears that, in the Government 
of India Act, 1935, the corresponding 
entry No. 2 in List I of the Sevenm Sche- 
dule to ihat Act was similar to this entry 
No, 3 of List I of the Seventh Schedule 
to the Constitution, but the expression 
“including control of rents” which is now 
in Entry No. 8 of List I within brackets 
did not exist. An argument was sought to 
be built on it that regulation of house 
accommodation was not intended to cover 
control of rents when that expression was 
used in the corresponding entry in the 
Government of India Act, and that this 
expression used in the Constitution should 
also be interpreted to cover the same 
field, so that, but for the addition made 
within brackets. Parliament could not 
have legislated for control of rents of 
house accommodation within cantonment 
areas. It is further urged that, if the 
expre.ssion “regulation of house accommo- 
dation” is interpreted as not including 
within it regulation or control of rents, 
it should also be held that it will 
not include regulation of eviction of 
private tenants. This argument is based 
on the premise that the words “including 
control of rents” was introduced in entry 
8 of List I of the Seventh Schedule to the 
Constitution for the purpose of enlarging 
the scope of the legislative authority of 
Parliament and making it wider than that 
of the Federal Legislature rmder the Govr 
emment of hidia Act. Such an assump- 
tion is not necessarily justified. It may be 
that the words “including the control of 
rents” were introduced by way of abun- 
dant caution or to clarify that the regula- 


tion r)f house acconamodation is wide 
enough to include control of rents. The 
addition may have been made so as to 
concentrate attention on the fact that 
legislation was needed for control of rents 
in the situation that existed at the time 
when the Constitution was passed by the 
Constituent Assembly. It has to be re- 
membered that cantonments are intended 
to be and are, in fact, military enclaves 
and regulation of occupation of house ac- 
commodation in the cantonment areas by 
•Parliamentary law is necessary from the 
point of ■view of security , of military in- 
stallations in cantonments and- require- 
ments of military authorities and person- 
nel for accommodation in such areas. 
Such a pmpose could only be served by 
ensuring that Parliament could legislate 
in respect of house accommodation in can- 
tonment areas in all its aspects, including 
regulation of grant of leases, ejectment of 
lessees, and ensuring that the accommo- 
dation is available on proper terms as to 
rents. On an interpretation of the con- 
tents of the entry itself, therefore, we are 
led to the conclusion that Parliament was 
given the exclusive power to legislate in 
respect of house accommodation in can- 
tonment areas for regulating the accom- 
modation in all its aspects. 

7. In this connection, we may refer tO 
three decisions which explain the object 
of legislation on the subject of rent con- 
trol. In Prout y. Hunter, 1924-2 KB 736 
Scrutton, L, J., dealing with the legisla- 
tion during the war in England, held: 

“Great public feehng was aroused by 
the exorbitant demands for rent that were 
made and the ejectments for non-pay- 
ment of it, with the result that Parlia- 
ment passed the Rent Restriction Acts 
■with the two-fold object, (1) of preventing 
the rent from being raised above the pre- 
war standard, and (2) of preventing 
tenants from being tinned out of their 
houses even if the term for which they 
had originally taken them had expired.” 

8. In Property , Holding Co., Ltd. v. 
Clark, 1948-1 KB 630, it was held: — 

“There are certain fundamental features 
of all the Rent Restriction legislation, or 
at any rate of the legislation from 1920 to 
1939, The two most important objects of 
policy expressed in it are: (1) to protect 
the tenant from eviction, from the house 
where he is Hwng, except for defined 
reasons and on defined conditions; (2) to 
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protect Tiim from having to pay more than 
a fair rent. The latter object is achieved 
by the provisions for standard rent with 
(a) only permitted increases, (b) the pro- 
visions mout furniture and attendance, 
and (c) the provisions about transfers of 
bxurdens and liabilities from Ihe landlord 
to' the tenant which would undermine or 
nullify the standard rent provisions. The 
result has been held to be that the Acts 
operate in rent upon the house and con- 
fer on the house itself the quality of en- 
suring to ihe tenant a status of irremo- 
vability. In this description of the dis- 
tinguishing characteristics conferred by 
statute upon the house, the most salient 
is the tenant’s security of tenure — his 
protection against eviction; although tbe 
scope of the statutory policy about a fair 
rent must also be borne in mind, espe- 
cially in connexion with the provisions 
relating to furniture, attendance, services 
and board.” 

9. In Curl v. Angelo, 1948-2 All ER 
189, Lord Greene, M. R., dealing with 
Rent Restriction Act, held: — 

“The Courts have had to consider what 
the overriding purpose and intention of 
the Acts are, and I cannot put it in a 
more clear or authoritative way than by 
using the words of Scrutton, L. J., in 
Sldnner v. Geary, (1931) 2 KB 546, 560, 
that the object was to protect the person 
residing in a dwelling-house from being 
turned out of his home”. 

AU these three cases clearly show that 
whenever any legislation is passed relat- 
ing to control of rents, that le^slation can 
be effective and can serve its propose 
only if it also regulates eviction of tenants. 
Consequently, vmen in Entry 3 of Lost I 
the power is wanted to Parliament speci- 
fically to legislate on control of rents, that 
power cannot be effectively exercised 
unless it is held that. Parliament also has 
the power to regulate eviction of tenants 
whose rents are to be controlled. Such 
power must, therefore, be necessarily read 
in the expression “regulation of house ac- 
commodation”. Of course, it has to be re- 
membered that this power reserved for 
Parliament is to be exercised in respect 
of house accommodation situated in can- 
tonment areas only and not other areas 
the legislative power in respect of which 
is governed by entries either in List II or 
in List ni. 

10. This view that we are taMng is 


also borne out by the historical back- 
ground provided by the legislation relat- 
ing to cantonments and house accommo- 
dation in cantonments in India. Gam- 
duff in his book on “Military and Canton- 
ment Law in India” has indicated how 
the need for lemslating with the object 
of overcoming difficulties experienced by 
military officers in obtaining suitable ac- 
commodation in cantonments came under 
consideration, and has stated: 

“In the early days of the British domi- 
nion in India, the camps, stations, and 
posts of the field army gradually develop- 
ed into cantonments, where troops were 
regularly garrisoned. The areas so occu- 
pied were at first set apart exclusively for 
the mihtary and intended for occupation 
by them only; but, by degrees, non-mili- 
tary persons were admitted, land was 
taken possession of by them, and houses 
were built under conditions laid down by 
the Government from time to time. These 
conditions were undoubtedly framed with 
the main object of rendering accommo- 
dation always primarily available for ihe' 
military officers whose duties necessitated 
their residence within cantonment limits.” 
(p. cixii). 

He goes on to relate that a Bill which 
ultimately became the Gantonments Act, 
1889, originally contained a set of provi- 
sions on the subject, insisting on the prior 
claim of military officers to occupy houses 
in cantonments and proposing that dis- 
putes as to the rent to be paid and the re- 
pairs to be executed should be referred 
to, and settled by committees of arbitra- 
tion. That part of the Bill was, however, 
omitted as it evoked considerable oppo- 
sition and a separate measure was, conse- 
quently, taken up, but not tiU after many 
years of discussion. The new Bill was 
introduced in the GovemorrGeneral’s 
Council in 1898, and was passed into law 
as ihe Gantonments (House-Accommoda- 
tion) Act n of 1902. The main provision 
in this Act was that, on the Act being 
applied to any cantonment, every house 
situated therein became liable to appro- 
priation at any time for occupation by a 
military officer. It recognised the para- 
mount claim of the military authorities to 
insist upon houses in cantonments being, 
where necessary, made primarily avail- 
able for occupation by the military offi- 
cers stationed therein. In addition, a pro- 
vision was made in Section 10 that no 
house in any cantonment or part of a can- 
tonment was to be occupied for the pur- 



234 S. C. rPrs. 10-12] Ihdu Bhusan v. Rama Simdari (Bliargava J.) A.I. R. 


poses of a hospital, bank, hotel, shop or 
school, or by a railway administration, 
without the previous sanction of the Gene- 
ral OflBcer of the Command, given with 
the concurrence of the Local Govern- 
ment. This provision, thus, clearly regu- 
lated the letting out of houses in a can- 
tonment even for some of the civilian 
purposes, such as hospital, bank, etc. The 
reason obviously was that it was consi- 
dered inappropriate that a house occu-« 
pied for such a purpose should be requir- 
ed to be vacated in order to make the 
house available for military officers. Keep- 
ing the primary object of facilitating 
availabflity of house accommodation for 
military officers in view, even private 
letting out was, thus, regulated at that 
earliest stage. Subsequently came the 
Cantonments (House-Accommodation) Act 
VI of 1923 which was in force when the 
Government of India Act was enacted, as 
well as at the time when the Constitution 
came into force. This Act also contained 
similar provisions which permitted military 
authorities to direct an owner to lease out 
a house to the Central Government, to 
require the existing occupier to vacate 
the house and to refrain from letting out 
any house for piuposes of a hospital, 
school hostel, bank, hotel, or shop, or by 
a railway administration, a company or 
firm engaged in trade or business or a 
club, without the previous sanction of the 
Officer Commanding the District given 
witli the concurrence of the Commissioner 
or, in a Province where there are no 
Commissioners, of the Collector. This 
Act also, thus, interfered with and regu- 
lated letting out of house accommoda- 
tion by owners for civilian pmposes even 
though, at the time of letting, the house 
was not required for any nulitary pm- 
pose. It was in the backgroimd of this 
legislative history that provision was made 
in the Government of India Act in Entry 
2 of List I of the Seventh Schedule re- 
serving for the Federal Legislature the 
power to legislate so as to regulate house 
accommodation in cantonment areas, and 
the same power with further clarification 
was reserved for Parliament in Entry 3 
of List I of the Seventh Schedule to the 
Constitution. Obviously, it could not be 
intended that Parliament should not be 
able to pass a law containing provisions 
similar to the provisions in these earlier 
Acts which did interfere with private let- 
ting out of house accommodation in can- 
tonment areas by owners for certain pur- 
poses. 


11. Another aspect that strengthens 
our view is that if we were to accept the 
interpretation sought to be put on behalf 
of the appellant lhat ihe power of Parha-. 
ment is confined to legislation for the 
purpose of obtaining house accommoda- 
tion in cantonment areas for military pur- 
poses and excludes legislation in respect 
of house accommodation not immediately 
required for military purposes, all that- 
Parliament will be able to do be to 
make provision for acquisition or requi- 
sition of house accommodation. On the 
house accommodation being acquired or 
requisitioned, it will be available for use 
by military authorities. Such power, ob- 
viously, could not be intended to be con- 
ferred by Entry 8 in List I when the 
same power is specifically granted con- 
currentiy to both Parliament and the State 
Lgislatures under Entry 42 of the List HI 
of the Seventh Schedme to the Constitu- 
tion. 

12. On behalf of the appellant, re- 
liance was placed on some decisions of 
some of the High Courts in support of the 
proposition that the power of Parliament 
imder Entry 8 of List I does not extend 
to regulating the relationship between 
landlord and tenant which power vests 
in the State Legislature imder Entry 18 
of List 11. Tlie first of these cases is 
A. C. Patel V. Vishwanath Chada, ILR 
(1954) Bom 434 = (AIR 1954 Bom 204) 
where the Bombay High Court was deal- 
ing -with Entry 2 of List 1 of the Seventh 
Schedule to the Goverronent of India 
Act, 1935 and Entry 21 of List H of that 
Act. The Court was concerned with the 
applicability of the Bombay Rent Restric- 
tion Act No. 57 of 1947 to cantonment 
areas. Opinion was first expressed that 
the Rent Restriction Act had heen pas.sed 
by the Provincial Legislature under Entry 
21 of List n and reliance was placed on 
the English Interpretation Act to hold 
tiiat land in tirat entry would include 
b uildin gs so as to confer jurisdiction on 
the Provincial Legislature to legislate in 
respect of house accoimnodation. Then . 
In considering the effect of Act 57 of 
1947, the Court said: — 

“As the preamble of the Act sets out, 
the Act was passed with a view to the 
control of rents and repairs of certain 
premises, of rates of hotels and lodging 
houses, and of evictions. Therefore, the 
pith and substance of Act LVII of 1947 
is to regulate the relation between land- 
lord andT tenant by controlling rents whibh 
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the tenant has got to pay to the landlord 
and by controlling the right o£ the land- 
lord to evict his tenant. Can it be said 
that when the Provincial Legislature was 
dealing with these relations between land- 
lord and tenant, it was regulating house 
accommodation in cantonment areas? In 
our opinion, the regulation contemplated 
by Entry 2 in List I is regulation by the 
State or by Government. Requisitioning 
of property, acquiring of property, alloca- 
tion of property, all that would be regu- 
lation of house accommodation, but when 
the Legislature merely deals with rela- 
tions of landlord and tenant, it is not in 
any way legislating wiih regard to house 
accommodation. The house accommoda- 
tion remains the same, but the tenant is 
protected quae his landlord.” 

We have felt considerable doubt whe- 
ther the power of legislating on relation- 
ship between landlord and tenant in res- 
pect of house accommodation or build- 
ings would appropriately faU in Entry 21 
of List n of the Seventh Schedule to the 
Government of India Act, or in the cor- 
responding Entry 18 of List II of the 
Seventh Schedule to the Constitution. 
These Entries permit legislation in res- 
pect of land and explain the scope by 
equating it with rights in or over land, 
land tenures, including the relation of 
landlord and tenant, and the coUectiou of 
rents. It is to be noted that the relation 
of landlord and tenant is mentioned as 
being included in land tenures and the 
expression 'land tenures” would not, in 
our opinion, appropriately cover tenancy 
of buildings or of house accommodation. 
That expression is only used with refer- 
ence to relationship between landlord and 
tenant in respect of vacant lands. In faci^ 
leases in respect of non-agricultural pro- 
perty are dealt with in die Transfer of 
Property Act and wmJd much more ap- 
propriately fall within the scope of Entiy 
8 of List ni in the Seventh Schedule to 
die Government of India Act read with 
Entry 10 in the same List, or within the 
scope of Entry 6 of List III in the Seventh 
Schedule to the Constitution read ■witii 
Entry 7 in the same List. Leases and all 
rights governed by leases, including the 
termination of leases and eviction from 
property leased, would be covered by the 
field of transfer of property and contracts 
relating thereto. However, it is not ne- 
cessary for us to express any definite 
opinion in this case on this point because 
of our view that the relationship of land- 


lord and tenant in respect of house ac- 
commodation situated in cantonment areas 
is clearly covered by the Entries in List I. 
In the Constitution, the effect of Entry 3 
of List I is that Parliament has exclusive 
power to make laws with respect to the 
matters contained in that Entry, notwith- 
standing the fact that a similar power may 
also be found in any Entry in List 11 or 
List in. Article 246 of the Constitution 
confers exclusive power on Parliament to 
make laws with . respect to any of the 
maders enumerated in List I, notwith- 
standing the concurrent power of Parlia- 
ment and the State Legislature, or the 
exclusive power of the State Legislature 
in Lists III and 11 respectively. The 
general power of legislating in respect 
of relationship between landlord and 
tenant exercisable by a State Legislature 
either imder Entry 18 of List H or Entries 
6 and 7 of List IH is subject to the over- 
riding power of Parliament in respect of 
matters in List I, so that the e&ct of 
Entry 3 of List 1 is that, on the subject of 
relationship between landlord and tenant 
insofar as it arises in respect of house 
accommodation situated in cantonment 
areas. Parliament alone can legislate and 
not the State Legislatures. The submis- 
sion made that this interpretation vtU 
lead to a conflict between the powers 
conferred on the various Legislatures in 
Lists I, II and III has also no force, be- 
cause the reservation of power for Parlia- 
ment for the limited purpose of legislat- 
ing in respect of cantonment areas only 
amounts to exclusion of this part of the 
legislative power from the general powers 
conferred on State Legislatures in the 
other two Lists. This Idnd of exclusion 
is not confined only to legislation in res- 
pect of house accommodation in canton- 
ment areas. The same Entry gives Parlia- 
ment jurisdiction to make provision by 
legislation for local_ self-government in 
cantonment areas which is clearly a cur- 
tailment of the general power of the State 
Legislatures to make provision for local 
seIf-£Covemment in all areas of the State 
under Entry 5 of List II. That Entry 5 
does not specifically exclude cantonment 
areas and, but for Entry 3 of List 1, the 
State Legislature would be competent to 
make provision for local government even 
in cantonment areas. Similarly, power of 
the State Legislature to legislate in res- 
pect of: (i) education, including univer- 
sities, tmder Entry 11 of List H is made 
subject to the provisions of Entries 63, 
64, 65 and 66 of List I and Entry 25 of 
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list ni; (ii) regulation 
mineral development 
List n is made subject to tbe provisions 
of List I with respect to regulation and 
developrrient under the control of the 
Union; (iii) industries in Entry 24 of list 
II is made., subject to the provisions of 
Entries 7 and 52 of List I; _^v) trade and 
commerce within the State in Entry 26 of 
list II is made subject to the provisions 
of Entry 33, of List HI; (v) production, 
supply and distribution of goods under 
Entry 27 of list II is made subject to 
the provisions of Entry 33 of List III; and 
(vi) theatres and dramatic performances; 
cinemas in Entry 33 of list II is ndade 
subject to the provisions of Entry 60 of 
List I. Thus, the Constitution itself has 
specifically put down entries in List II in 
which the power is expressed in general 
terms but is made- subject to the provi- 
sions of entries in either List I or List in. 
In these circumstances, no anomaly arises 
in holding that the exclusive power of 
Parliament for regulation of house ac- 
commodation including control of rents in 
cantonment areas has the effect of making 
the legislative powers conferred by Lists 
II and ni subject to this power of Par- 
liament, In this view, we are unable to 
affirm the decision of the Bombay High 
Court in A. C, Patel’s case, ILR (1954) 
Bom 484= (AIR 1954 Bom 204) (supra) 
which is based on the interpretation that 
Entry 2 in List I of the Seventih Sche- 
dule to the Government of India Act only 
permitted laws to be made for requisi- 
tioning of property, acquiring of property 
and allocation of property omy. The same 
High Court, in a subsequent case in F, E, 
DarukhanawaUa v. Khemchand Lalchand, 
ILR (1954) Bom 544=(AIR 1954 Bom 

254), placed the same interpretation on 
Entry 3 of List I of the Seventh Schedule 
to the Constitution. That decision was 
also based on the same interpretation of 
the scope of regulation of house accom- 
modation as was accepted by that Court 
in the e'arher case. 

13. The Nagpur High Court in Kewal- 
chand v. Dashrathlal, . ILR (l956) Nag 
618= (AIR 1956 Nag 268) proceeded on 
the assumption that the decision in the 
case of ILR (1954) Bom 434= (AIR 1954 
Bom 204) (supra) correctly defined the 
scope of Entry 2 in List I of the Seventh 
SchediJe to the Government of India Act, 
and considered the narrow question whe- 
ther the relationship - of landlord and 
tenant specially mentioned in Entry 21 iri 


qiiirement of permission to serve a notice 
tor eviction in regulating the relation of 
landlord and tenant and fell within the 
scope of Entry 21 in List H or in Entry 2 
in list I of that Act. The Court held 
that it substantially fell in Entry 21 in 
list n and not in Entry 2 in 
list I. That Court did not consider it 
necessary to express any opinion on the 
question whether the e^qjression “regulat- 
ing of house accommodation included 
something besides what Chagla, C. J., had 
said was its ambit in the case of ILR 
(1954) Bom 434=(AIR 1954 Bom 204) 
(supra), but expressed the opinion that the 
expression could hot be stretched to in- 
dude the aspect of the relation of land- 
lord and tenant involved in that particu- 
lar case. It is clear that, in that case also, 
a narrow interpretation of the expression 
"regulation of house accommodation” was 
accepted, because it appears that there 
was no detailed discussion of the full 
scope of that expression. Similar is the 
decision of the Patna Hi^ Court in Babu 
Jagtanand v. Sri Satyanarayanji and 
Lakshmiji, ILR 40 Pat 625=(AIR 1961 
Pat 207). In fact, this last case merely 
foRowed the decision of the Bombay High 
Court in the case of ILR (1954) Bom 544 
= (AIR 1954 Bom 254) (supra). On the 
other hand, the Rajasthan High Court in 
Nawal Mai v. Nathu Lai, ILR (1981) 11 
Raj 421=(AIR 1962 Raj 190) held that the 
power of the State Legislature to legis- 
late in respect of landlord and tenant of 
buildings is to be found in Entries 6, 7 
and IS of List HI of the Seventh Sche- 
dule to the Constitution and not in Entry 
18 of Last n, and that that power was 
circumscribed by the exclusive power of 
Parliament to legislate on the same sub- 
ject under Entry 3 of List I. That is 
also the view which the Calcutta High 
Court has taken in the judgment in ap- 
peal before us. We think that the deci- 
sion given by the Calcutta High Court is 
correct and must be upheld. ' 

14. The appeal fails and is dismissed 
with costs payable to plaintiff respon- 
dent only. 

Appeal dismissed. 
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of mines and list II of that Act which covered the re- 
in Entry 23 of 
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J. C. SHAH AND G, K. MUTER, JJ. 

U. P. Electric Supply Co. . Ltd. (In 
Voluntary liquidation). Appellant v. R. K 
ShuHa and others. Respondents. 

Attorney-General for India (By notice) 
(In G. As. Nos. 585 to 1026 and 1027 to 
1082 of 1969). 

Civil Appeals Nos. 1567 of 1968, 
585 to 1026 and 1027 to 1082 of 
1969 D/- 80-4-1969. 

(A) U. P. Industrial Disputes Act (28 
of 1947), Section 6-R.(2) (Incorporated by 
U. P. Act 1 of 1957) ~ U. P. Act 1 of 
1957 having received assent of President 
Section 6-R (2) would prevail over Sec- 
tion 25-J(2) of Industrial Disputes Acl^ 
1947 by virtue of Art. 254(2) of Constitu- 
tion. , AIR 1966 SC 1471 Explained. 

(Para 9) 

(B) U. P. Industrial Disputes Act (28 
of 1947), S. 6-H (1) and (2) — Powers of 
Labour Court — Question whether there 
has been retrenchment cannot be decid- 
ed by Labour Court — Labour Court can 
only compute compensation claimed to 
be payable to workmen when retrench- 
ment is conceded — (Industrial Disputes 
Act (1947), Ss. 33-C (1) and 83-C (2).) 

The legislative intention disclosed by 
Ss. 33-C (1) and 33-C (2) of the Indus- 
trial Disputes Act, 1947 (which are sub- 
stantially in the same terms as sub-secs. 
(1) and (2) of Sec. 6-H, U. P. Industrial 
Disputes Act) is fairly clear. Under Sec- 
tion 33-C (1) where any money is due to 
a workman from an employer xmder a 
settlement or an award or under the pro- 
visions of Gh. V-A, the workman himself, 
or any other person authorised by him in 
writing in that behalf, may make an ap- 
plication to the appropriate Government 
to recover the money due to him. Where 
the workman entitled to receive from the 
employer any money or any benefit which 
is capable of being computed in terms of 
money, applies in that behalf, the Labour 
Court may imder S. 33-C (2) decide the 
questions arising as to the amount of 
money due or as to the amount at which 
such benefit shdl be computed. Section 
83-C (2) is wider than S. 33-C (1), Mat- 
ters which do not fall vrithin the terms 
of Sec. 33-G (1) may, if the workman is 

*'(Misc. Cases Nos, 102 of 1965, etc., D/- 

28-3-1968, & 20-7-1968 — Labour 

Court (11). U. P., Lucknow.) 
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shown to be entitled to receive the bene- 
fits, fall within the terms of Sec. 33-C (2). 
If the liability arises from an award, set- 
tlement or under the provisions of Ch. 
V-A, or by virtue of a statute or a scheme 
made thereunder, mere denial by the em- 
ployer may not be sufficient to negative 
the claim under Sec. 33C (2) before the 
Labour Court. Where, however, the 
right to retrenchment compensation which 
is the foundation of the claim is itself a 
matter which is exclusively within the 
competence of the Industrial Tribunal to 
be adjudicated upon on a reference, it 
would be straining the language of Sec- 
tion 33-C (2) to hold that the question 
whether there has been retrenchment 
may be decided by the Labour Court. 
The power of the Labour Court is to com- 
pute the compensation claimed to be pay- 
able to the workmen on the footing that 
there has been retrenchment of the work- 
men. Where retrenchment is conceded, 
and the only matter in dispute is that by 
virtue of Sec. 25-FF no Uabihiy to pay 
compensation has arisen the Labour 
Court will be competent to decide the 
question. In such a case the question is 
one of computation and not of detenmna- 
tion, of the conditions precedent to the 
accrual of liability. Where, however, the 
dispute is whether workmen have been 
retrenched and computation of the 
amount is subsidiary or incidental, the 
Labour Court will have no authority to 
trespass upon the powers of the Tribunal 
with which it is statutorily invested. 

(Para 15) 

(C) U. P. Industrial Disputes Act (28 of 

1947), S. 6-0 — Scope — Order award- 
ing retrenchment compensation cannot be 
made without recording finding that there 
was retrenchment and compensation was 
payable •— Labour Coint cannot award 
compensation without determining whe- 
ther conditions of proviso to S. 6-0 have 
been fulfilled. (Paras 17, 18) 

(D) Electricity Act (1910), Ss. 6, 7 —a 
Purchase of undertaking by jBoard — Lia- 
bility to pay retrenchment compensation 
arising on transfer — It attaches to pur- 
chase money payable to company in sub- 
stitution for tihie undertalring and is not 
enforceable against the Board — Ss. 57 
and 57-A of Electricity (Supply) Act, 1948 
would malce no difference — Under Cl. V, 
sub-d. (2) proviso, compensation payable 
to employees of company worJd be charg- 
ed upon Contingencies Reserve of the 
Company and balance alone would be 
handed over to Board — (Electridty (Sup- 
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ply) Act (1948), Ss, 57, 57-A, Sixth Sche- 
dule, Cl. V (2) proviso). (Paras 20, 21) 

(E) Electricity (Supply) Act (1948), 

Sch. VI, Cl. V (2) Proviso — Contingen- 
cies Reserve out of which retrenchment 
compensation is payable to employees of' 
company handed over to Board — ^Charge 
for payment of compensation amount may 
attach to that amoimt (Para 22) 

(F) E. P. Industrial Disputes Act (28 of 
1947), Ss. 6-H (2) and 6-0 — Earned leave 
not availed of, by worlonen before clo- 
sure or transfer of tmdertaking — Com- 
pensation is not payable in absence of 
any provision in statute governing right 
to such compensation — (Industrial Dis- 
putes, Act U947), Ss. 25FF and 33-C (2).) 

(Para 23) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 SC 218 (V 55)= 

1968-1 SCR 140, Chief Mining 
Engineer, East India Coal Co., 

Ltd. V. Rameshwar 13, 14 

(1968) 1968-1 Lab LJ 589=33 Com 
Gas 400 (SC), State Bank of 

Bikaner and Jaipur v. B. L. Khan- 
delwal 13 

(1966) AIR 1966 SC 1471 (V 53)= 

1966-2 Lab LJ 330, Rohtak & His- 
sar Districts Electric Supply Co., 

Ltd. V. State of U. P. 9 

(1966) C. As. Nos. 2455 & 2540 
of 1966, D/- 25-11-1966 (SC), Board 
of Directors of the South Arcot 
Electricity Distribution Co., Ltd. 

V. N. K. Mohammad Khan 13, 15, 20 
(1964) AIR 1964 SC 743 (V 5l)= 

1964-3 SCR 140. Central Bank of 
India Ltd. v. Rajagopalan 12, 13, 14 
(1964) AIR 1964 SC 752 (V 51) = 

1964-3 SCR 709, Bombay Gas 
Co., Ltd. V. Gopal Bhiva 12, 13 

(1963) AIR 1963 SC 487 (V 50)= 

(1962) Supp 2 SCR 977, Puniab 
National Bank Ltd. v. K. L. Khar- 
banda 13 

Mr. M. C. Cha^a, Senior Advocate 
(M/s. Harish Chandra," H. K. Puri and 
Bishamber Ltd, Advocates, with him), for 
Appellant, (In aU the Appeals); M/s. J. P. 
Goyal and V. C, Parashar, Advocates, for 
Respondent No. 1 (In all the Appeals); 
Mr. S. P. Nayar, Advocate, for Attorney- 
General for India (In C. As. Nos. 585 to 
1026 and 1027 to 1082 of 1969), 

The following Judgment of the Comt 
was delivered by 

SHAH, J. — These three groups of 
appeals arise out of ordres made by the 
Presiding Officer, Laboiur Court (II), IT. P., 
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Lucknow awarding retrenchment com- 
pensation to certain employees of the U. 

P. Electric Supply Company Ltd. (in 
liquidation). In the last group of ap- 
peals orders of the Labour Court award- 
ing in addition thereto compensation for 
earned leave not enjoyed by . the empio- 'y 
yees are also challenged. 

(2) The U. P. Electricity Supply Com- 
pany Ltd. ■ — hereinafter called the Com- 
pany' — held the licences issued in 1914 
by the Government of U, P. for generat- 
ing and distributing electricity within the 
towns of Allahabad and Lucknow. The 
periods of the licences expired in 1964. 
Pursuant to the provisions of paragraph 
12 (i) in each of the said licences and in 
exercise of the power imder Section 6 of 
the Indian Electricity Act, 1910, the State 
Electricity Board, U. P. — • hereinafter re- 
ferred to as "the Board” took over the 
undertaldng of the Company at Allahabad 
and Lucknow from the mid-night of Sep- 
tember 16, 1964. The Company accord- 
ingly ceased to carry on the business of 
generation and distribution of electricity 
in the areas covered by the original 
licences. All tibe workmen of the under- 
takings at Allahabad and Lucknow were 
taken over in the employment of the 
Board with effect from September 17, 
1964, without any break in the continuity 
of employment, 

3. On December 22, 1984, 443 work- 
men employed in the Allahabad under- 
taking filed before the Labomr Coiui:, ap- 
plications tmder Section 6-H (2) of the 
U. P. Industrial Disputes Act, 1947, for 
payment of retrenchment compensation 
and salary in heu of notice. Ihe work- 
men submitted that fresh letters of ap- 
pointment were issued by the Board on 
September 16, 1964, taking them in fhe 
employment of the board with effect from 
September 17, 1964 "in the posts and posi- 
tions which they previously held”, but 
without giving cre&t for their past servi- 
ces with the Company. The workmen 
contended that they were entitled to re- 
trenchment compensation and salary in 
lieu of notice, and prayed for computa- 
tion of those benefits in terms of money 
and for directions to tie Company to pay 
them the amount so computed. 

4. A group of 56 worlcmen employed 
at the Company’s undertaking at Luck- 
now also submitted applications under 
Section 6-H (2) of tie U, P. Industrial 
Disputes Act, for payment of retrench- 
ment compensation and salary in lieu of 
notice and also for compensation for ao- 
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cumulated earned leave not enjoyed by 
them till September 16, 1964. 

5. In the applications filed by the 
workmen of the Allahabad undertaking, 
the Labour Court awarded to each work- 
man retrenchment compensation at the 
rates specified in the order and also- one 
month’s salary and costs. To each work- 
man of the Lucknow undertaking the 
Labdur Court awarded retrenchment comr 
pensatipn at the rate specified, salary in 
lieu of one month’s notice, and also 
wages for 30 days for earned leave not 
enjoyed by the workman before the 
closure of the undertaking, and costs. 
The Company has appealed to this Court 
against ihe orders with special leave. 

6. The orders for payment of re- 
trenchment compensation are resisted by 
the Company on two grounds — 

(i) that the Labour Court was incom- 
petent to entertain and decide the applica- 
tions for awarding retrenchment compen- 
sation; and 

(ii) that the workmen were not in fact 
retrenched, and in any event since the 
workmen were admitted to the service of 
the Board without break in continuity, 
and on terms not less favomable than 
the terms enjoyed by them with the 
Company, the Company was \mder no lia- 
bility to pay retrenchment compensation. 

7. Some argument was advanced be- 
fore us that in determining matters relat- 
ing to the award of retrenchment com- 
pensation, the provisions of the Industrial 
Disputes Act, 1947, and not the U, P. In- 
dustrial Disputes Act, 1947, apply. The 
question is academic, because on the 
points in controversy between the parties, 
the statutory provisions of the Industrial 
Disputes Act, 1947, and the U. P. Indus- 
trie Disputes Act, 1947, are substantially 
the same. We may, however, briefly refer 
to this argument since, relying upon a 
judgment of this Court to be presently 
noticed, counsel for the workmen insist- 
ed that S. 33-C (2) of Industrial Dis- 
putes Act alone may apply. 

8. After the enactment of the Indus- 
trial Disputes Act, 1947, by the Dominion 
Parliament, the U. P. Industrial Disputes 
Act, 1947, was enacted by the Provincial 
Legislature. The scheme of the two Acts 
is substantially the same. Chapter V-A 
relating to lay-off and retrenchment was 
added in the Industrial Disputes Act by 
Act 43 of 1953 with effect from October 
24, 1953. From time to time amendments 
were made in the provisions of the Act. 
By Section 25-J (2) it was provided: 


TFor the removal of doubts, it is here- 
by declared that nothing contained in tliis 
Qiapter shall be deemed to affect the 
ro-visions of any other law for the time 
eing in force in any State in so far as 
that law provides for the "settlement of 
industrial disputes, but the rights and lia- 
bilities of employers and workmen in so 
far as they relate to lay-off and retrench- 
ment shall be determined in accordance 
with the pro-visions of this Chapter.” 

After this sub-section was incorporated in 
ftie Industrial Disputes Act, 1947, a group 
of sections including Section 6-R were in- 
corporated in the U. P. Industrial Dis- 
putes Act by U. P. Act 1 of 1957. Sec- 
tion 6-R (2) provided: 

“For the removal of doubts, it is here- 
by declared that nothing contained in Sec- 
tions 6-H to 6-R shall be deemed to affect 
the provision of any other law for the 
time being in force so far as that law pro- 
vides for die settlement of industrial dis- 
putes, but the rights and habihties of em- 
ployers and workmen in so far as they 
relate to lay-off and retrenchment shall 
be determined in accordance with the 
provisions of Sections 6-H to 6-Q.” 

By -virtue of S. 6-R (2) the pro-visions of 
the U. P. Industrial Disputes Act, prima 
facie, apply in the matters of lay-off and 
retrenchment, because under the Seventh 
Schedule to the Constitution legislation 
in respect of “Trade Unions, Industrial 
and Labour Disputes” falls -within Entry 
22 of the Concurrent List and both the 
State and the Union are competent to 
legislate in respect of that field of legis- 
lation. Whereas by adding Section 
(2) it was enacted that under the Indus- 
trial Disputes Act, 1947, the rights and 
liabilities of employers and workmen in 
so far as they relate to lay-off and re- 
trenchment shall be determined in accord- 
ance -with the provisions of Ch. V-A of 
that Act^ by the U. P. Act as amended 
by Act 1 of 1957, S. 6-R (2) enacts tliat 
the rights and liabilities of employers and 
workmen relating to lay-off and retrench- 
ment shall be determined in accordance 
with the pro-visions of Sections 6-J to 6-Q. 

9. Competence of the State Legisla- 
ture to enact Section 6-R (2) is not denied. 
Act 1 of 1957 received the assent of the 
President and by -virtue of Article 254 (2) 
of the Constitution Section 6-R (2) of the 
U. P. Act prevails, notwithstanding any 
prior law made by the Parliament. The 
pro-visions of the U. P. Act including Sec- 
tion 6-R (2) therefore apply in determin- 
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ing the rights and obligations of. the par- 
ties in respect of retrenchment compensa- 
tion. The observations to the contrary 
made by this Court in Rohtak & Hissar 
Districts Electric Supply Co. Ltd. v. State 
of U. P., 1966-2 Lab LJ 830=(AIR 1966 SC 
1471) which primarily raised a dispute re- 
lating to the validity of certain model 
stan(Sng orders proceeded upon a conces- 
sion made at the Bar, and cannot be re- 
garded as decision. Since the relevant 
provisions of the two Acts on the matter 
in controversy in these groups of appeals 
are not materially different, we do not 
think it necessary in this case to refer the 
question to a larger Bench. 

10. We, accordingly, propose to refer 
only to the provisions of the U. P. Indus- 
trial Disputes Act, 1947. Section 4-A of 
the U. P. Act authorises the State Gov- 
ernment to constitute one or more Labour 
Courts for the adjudication of industrial 
disputes relating to any matter specified 
in the First Schedule and for performing 
such other functions as may be assigned 
to them under the Act. The items speci- 
fied in the First Schedule are — 

‘T. The propriety or legality of an 
order passed by an employer under the 
Standing Orders; 

2. The application and interpretation 
of Standing Orders; 

3. Discharge or dismissal of workmen 
including reinstatement of, or grant of re- 
lief to, workmen wrongfully dismissed; 

4. Withdrawal of any customary con- 
cession or privilege; 

5. Illegality or otherwise of a strike or 
lock-out; and 

6. All matters other than those speci- 
fied in the Second Schedule.” 

Section 4-B authorises the State Govern- 
ment to constitute one or more Industrial 
Tribunals for the adjudication of indusr 
trial disputes relating to any matter whe- 
ther specified in the First Schedule or the 
Second Schedule. Item 10 of the Second 
Schedule relates to “Retrenchment of 
workmen and closure of establishment”. 
Prima facie, disputes relating to retrench- 
ment of workmen and closure of establish- 
ment fall within the exclusive competence 
of the Industrial Tribunal, .hid not within 
. the competence of the Labour Court con- 
stituted under Section 4-A. The Com- 
pany had expressly raised a contention 
drat they had not retrenched the work- 
men and that the workmen had volun- 
. tarily abandoned the Company’s service 


by seeking employment with the Board 
even before the . Company closed its 
imdertaking. 

11. The workmen contended by their 
petitions filed before the Labour Courts 
that they were retrenched, the Company 
contended that the workmen had volun- 
tarily abandoned the employment under 
the Company because they foxmd it more 
profitable to take up employment rinder 
the Board without any break in the same 
post and on the same terms and condi- 
tions on which they were employed by 
the Company. This clearly raises , the 
question whether there was retrenchment 
of workmen, which gave rise to 
liability to pay retrenchment com- 
pensation. A dispute relating to re- 
trenchment is exclusively within the com- 
petence of the Badustrial Tribunal by 
virtue of Item 10 of the Second Schedule 
to the U. P. Industrial Disputes Act, and 
is not within the competence of the 
Labour Court. Section 6-H of the U. P. 
Act provides: 

“(1) Where any money is due to a 
workman from an employer tmder the 
provisions of Sections 6-J to.6-R or under 
a settlement or award, or tmder an award 
given by an adjudicator or the State In^ 
dustrial Tribunal appointed or constituted 
tmder this Act, before the commencement 
of the Uttar Pradesh Industrial Disputes 
(Amendment and Miscellaneous Provi- 
sions) Act, 1966, the workman may, witlt- 
out prejudice to any. other mode of reco- 
very, make an application to the State 
Government for the recovery of the, 
money due to him, and if the State Gov- 
ernment is satisfied that any amoimt is 
so due, it shall issue a, certificate for that 
amount to the CoUectbr who shall pro- 
ceed to recover the same as if it were 
an arrear of land revenue. 

(2) Where any workman is entitled to 
receive from the enaployer any benefit 
which is capable of being computed in 
terms of money, the amount at which such 
benefit shotdd be, computed may, subject 
to any rules that may be made under this 
Act, be determined by such Labour Court 
as may be specified in this behalf by the 
State Government, and the amoimt so 
determined may be recovered as provid- 
ed for in sub-section (1). 

o * o o 

Under Section 6-H (2) the Labour Court 
was competent to determine what each 
workman was entitled to receive from Ihe 
employer by way of retrenchment com- 
pensation payable in terms of money, and 
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the denial of liability by the Company 
did not affect the jurisdiction of the 
Labour Coiut. 

12. In several decisions of this Court 
the inter-relation between sub-secs. (1) 
and (2) of Section 83-C (which are sub- 
stantially in the same terms as sub-ss. (1) 
and (2) of Section 6-H of the U. P. Indus- 
trial Disputes Act) was examined. It was 
held by this Court in Central Bank of 
India Ltd. v. Rajagopalan etc., 1964-3 
SCR 140=(AIR 1964 SC 743) that the 
scope of Section 33-C (2) is, wider tlian 
that of Section 3S-C (1). Claims made 
under Section 33-C (1) can only be those 
which are referable to settlement, award 
or the relevant provisions of Ch. V-A, but 
those limitations are not to be found in 
Section 83-C (2). The three categories of 
claims mentioned in Section 33-C (1) fall 
imder Section 83-C (2) and in that sense 
Section 33-C (2) can itself be deemed to 
be a kind of execution proceeding, but 
it is possible that claims not based on 
settlements, awards or made under the 
pro\asions of Ch. V-A may also .be com- 
petent under Section 33-C (2). Elaborat- 
ing this thesis, Gajendragadkar, J., who 
delivered the judgment of the Court ob- 
served (pp. 155-156): 

“There is no doubt that die three cate- 
gories of claims mentioned in Sec- 
tion 33-C (1) fall imder Section 33-C (2) 
and in that sense. Section 33-C (2) can 
itself be deemed to be a kind of execu- 
tion proceeding; but it is possible that 
claims not based on setdements, awards 
or made under the provisions of Ch. V-A, 
may also be competent imder S. 33-C(2) 
and that may illustrate its wider scope. 
We would, however, like to indicate some 
of the daims which would not fall under 
Section 33-C(2), because they iormed die 
subject-matter of the appeals which have 
been grouped together for our decision 
along widi the appeals with which we 
are dealing at present. If an employee 
is dismissed or demoted and it is his 
case that the dismissal or demotion is 
wrongful, it would not be open to him 
to m^e a claim for the recovery of his 
salary or wages under Section 33-C (2). 
His demotion or dismissal may give rise 
to an industrial dispute which may be 
appropriately tried, but once it is shown 
that die employer has dismissed or de- 
moted him, a claim that the dismissal or 
demotion is unlawful and, therefore, the 
employee continues to be the workman 
of the employer and is entided to the 
benefits due to him under a pre-existing 
1970 S. C./16 HI C-^ 
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contract, cannot be made imder Sec- 
tion 33-G (2).” 

The same view was reiterated in Bombay 
Gas Co. Ltd. v. Copal Bhiva, 1964-3 SCR 
709 = (AIR 1964 SC 752). 

13. Mr. Goyal on behalf of the workman 
however, contended that in a recent judg- 
ment of this Court a different view has 
been expressed. He invited our attention 
to Board of Directors of the South Arcot 
Electricity Distribution Co. Ltd; v. N. K. 
Mohammad Khan, etc., C. As. Nos. 2455 
and 2540 of 1966, D/- 25-11-1966 (SC). 
In that case the Electricity undertaking 
was taken over by the Government of 
Madras in exercise of the powers con- 
ferred by the Madras Electricity Supply 
Undertakings (Acquisition) Act, 1954, and 
the employees of the undertaking were 
taken over by the new employer. The 
employees claimed retrenchment compen- 
sation from the old employer under Sec- 
tion 25-FF of the Industrial Disputes Act, 
1947. It was urged before this Court 
that the Labour Court was incompetent 
to decide the claim for retrenchment 
compensation. This Court observed that 
Section 25-FF (b) applied as the terms 
of service under the new employer were 
less favourable than those under the old 
employer, and under the terms of Sec- 
tion 15 (1) and (2) of the Acquisition Act 
and Sections 9-A and 10 of the Industrial 
Employment (Standing Orders) Act, 1946, 
liability to pay retrenchment compensa- 
tion rested upon the previous employer 
and on that account the Labour Court 
was competent to entertain the petitions 
under Section 33-C (2). The language of 
Section 25-FF in the view of the Court 
made it perfectly dear that if tlie right 
to compensation accrued under the Act, 
the workmen became entitled to receive 
retrenchment compensation, when under 
the Madras Act the undertaking stood 
transferred to the State Government from 
the Company. Referring to the conten- 
tion that the Labour Court was not com- 
petent to determine the liability to pay 
retrenchment compensation, where the 
liability itself was denied, the Court re- 
ferred to the judgments of this Court in 
Chief Mining Engineer, East, India Coal 
Co. Ltd. V. Rameswar, 19R8-1 SCR 140 = 
(AIR 1968 SC 218); State Bank of Bikaner 
and Jaipur v. B. L. Khandelwal, 1968-1 
Lab LJ 589 (SC); Punjab National Bank 
Ltd. V. K. L. Kharbanda, (1962) Supp 2 
SCR 977 = (AIR 1963 SC 487); 1964-3 
SCR 140 = (AIR 1964 SC 743); and 
1964-3 SCR .709 = (AIR 1964 SC 752), 
and proceeded to observe that the right 



242 S. C. [Prs. 13-15] U. P. Elec. Supply Co. v. R. K. Shulda (Shah J.) A.I.R. 


which has been claimed by tlie workmen 
in their applications imder S. S3-C (2) 
of the Act was a right which accrued 
to them xmder Section 25-FF of the Act 
and ,was an existing right at the time 
when tibose applications were made, and 
the Labour Court had jurisdiction to 
decide, in dealing with the applications 
under that provision, whether such a right 
did or did not exist. The mere denial 
of that right by the Company, it was said, 
could not take away its jurisdiction and 
that the order of the Labomr Coiui; was 
competently made. 

14. The decision in 1964-3 SCR 
140 = (AIR 1964 SC 743), to which we 
have already referred, makes it clear tliat 
all disputes relating to claims which may 
be computed in terms of money are not 
necessarily within the terms of S, 33-G (2). 
Again in 1968-1 SCR 140 = (AIR 1968 
SC 218), Shelat, J., observed: 

" that the right to the benefit 

which is sought to be computed [under 
Section 33-C (2)] must be an existing 
one, that is to say, already adjudicated 
upon or provided for and must arise in 
tlie course of and in relation to the rela- 
tionship between an industrial worlonan 
and his employer. Since the scope of 
sub-section (2) is wider than that of sub- 
section (1) and the sub-section is not con- 
fined to cases arising under an award, 
settlement or under the provisions of 
Chapter V-A, there is no reason to hold 
that a benefit provided for under a sta- 
tute or a scheme made thereunder, with- 
out there being anything contrary under 
such statute or Section 33-C (2), cannot 
fall within sub-section (2). Consequently, 
the benefit provided in the bonus scheme 
made under the Coal Mines Provident 
Fund and Bonus Schemes Act, 1948 which 
remains to be computed must fall under 
sub-section (2) and the Labour Court 
therefore had jurisdiction to entertain and 
try such a claim, it being a claim in res- 
pect of an existing right arising from the 
relationship of an industrial workman 
and his employer.” , 

That judgment clearly indicates that in 
order that a claim may be adjudicated 
upon under Section S3-C (2), there must 
be an existing right and the right must 
arise under an award, settlement or under 
the provisions of Ch. V-A, or it must be 
a benefit provided by a statute or a 
scheme, made thereimder and there must 
be nothing contrary under such statute or 
Sec. 83-C (2), But die possibility of a 


mere claim arising under Ch. V-A is not 
envisaged by the Court in that case as 
conferring jurisdiction upon tlie Labour 
Court to decide matters which are essen- 
tially within the jurisdiction of the Indus- 
trial Tribunal. 

15. The legislative intention disclosed 
by Sections 33-C (l)-and 83-C (2) is fairly 
clear. Under Section 33-C (1) where any 
money is due to a workman from an 
employer under a settlement or an award 
or under the provisions of Ch. V-A, the 
workman himself, or any Other person 
authorised by him in writing in that be- 
half, may make an application to the 
appropriate Government to recover the 
money due to him. Where the .workman 
entitled to receive from the employer any 
benefit which is capable of being com- 
puted in terms of money, applies in that 
behalf, tlie Labour Court may under Sec- 
tion 33-C (2) decide the questions arising 
as to the amount of money due or as 
to the amount at which such benefit shall 
be computed. Section 33-C (2) is wider 
than Section 33-C (1). Matters which do 
not fall within the terms of S. 33-C (1) 
may, if the workman is shovwi to be en- 
titled to receive the benefits, fall within 
the terms of Section 33-C (2). If the 
liability arises from an award, settlement 
or imder the provisions of Ch. V-A, or 
by virtue of a statute or a scheme made 
thereunder, mere denial by the employer 
may not be sufficient to negative the 
claim under Section 33-C (2) before the 
Labour Court. Where however the right 
to retrenchment compensation which is 
the foundation of the claim is • itself a 
matter which is exclusively within the 
competence of the Industrial Tribunal to 
be adjudicated upon on a reference, it 
would be straining the language of . Sec- 
tion 33-C (2) to hold that the question 
whether there has been retrenchment may 
be decided by the Labour Court. The 
power of the Labour Court is to compute 
the compensation claimed to be payable 
to the workmen on the footing that there 
has been retrenchment of the workmen. 
Where retrenchment is conceded, and 
the. only ' matter in dispute is that by 
, virtue of Section 25-FF no liability to pay 
compensation has arisen the Labour Court 
will be competent to decide the ques- 
tion. In such a case the question is one 
of computation and not of determination, 
of the conditions precedent to the accrual 
of liability. Where, however, the dis- 
pute is whether workmen have been re- 
trenched and computation of the amount 
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is subsidiary or incidental, in oiur judg- 
ment, the Labour Court will have no 
authority to trespass upon the powers of 
the Tribunal with which it is statutorily 
invested. In the unreported judgment of 
this Court in C. As. Nos. 2455 and 2540 
of 1966, D/- 25-11-1966 (SC) apparently 
tlie • only argument advanced before this 
Court was that Section 25-FF applied to 
that case having regard to the fact that 
the terms of employment under the new 
employer were not less favourable tlian 
those immediately apphcable to them be- 
fore thc; transfer, and the Court pro- 
ceeded to hold that the Labour Court 
was competent to determine the compen- 
sation. 

16. The finding that the Labour Court 
was incompetent to decide the applica- 
tions of the workmen is sufficient to dis- 
pose of the appeals before us. But other 
arguments were advanced before us, and 
which have an important bearing on the 
claims made: we propose briefly to deal 
with these arguments. 

17. Assuming that the Labour Court 
had jurisdiction to determine the liability 
of the Company to pay retrenchment 
compensation no order awarding retrench- 
ment compensation could stiU be made 
without recording a finding that there 
was retrenchment of the, workmen and 
compensation was payable for retrench- 
ment. Section 6-0 of the U. P. Indus- 
trial Disputes Act (which in its phraseo- 
logy is somewhat different from S. 25-FF 
of the Industrial Disputes Act) provides: 

“Notwithstanding anything contained in 
Section 6-N no workman shall be entitled 
to compensation under that Section by 
reason merely of the fact that there has 
been a change of employers in any case 
where the ownership or management of 
the undertaking in which he is employed 
is transferred, whether by agreement or 
by operation of law, from one employer 
to another: 

Provided that — 

(a) the service of the workman has not 
been interrupted by reason of the trans- 
fer; 

(b) the terms and conditions of service 
applicable to the workman after such 
transfer are not in any way less favour- 
able than those applicable to him im- 
mediately before the transfer; and 

(c) the employer to whom the owner- 
ship or management of the undertaking 
is so transferred is, under the terms of 
jthe transfer or otherwise, legally liable 
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to pay to the workman, in the event of 
his retrenchment, compensation on the 
basis that his service has been continuous 
and has not been interrupted by the 
transfer.” 

18. In the present groups of appeals 
it is common ground fliat there was no 
interruption resulting from tlie under- 
taking being taken over by the Board. 
The agreements between the Board and 
the workmen to admit the workmen into 
employment of the Board were reached 
before the undertakings of the Company 
were taken over. The Company conten- 
ded that the terms and conditions of ser- 
vice applicable to workmen after the 
transfer were not in any way less favour- 
able to the workmen than those applica- 
ble to them immediately before the xmder- 
takings were taken over, and that the 
employer to whom flie ownership or 
management of tlie undertakings were so 
transferred was. under the terms of the 
transfer or otherwise, legally hable to 
pay to the workmen, in the event of their 
retrenchment, compensation on the basis 
that their services had been continuous 
and had not been interrupted by the 
taking over. The workmen denied that 
claim. The Labour Court could award 
compensation only if it determined the 
matter in controversy in favour of the 
workmen; it could not assume that the 
conditions of the proviso to Section 6-0 
were fulfilled. Section 6-0 is in terms 
negative. It deprives the worlgnen of 
the right to retrenchment compensation 
in the conditions mentioned therein. The 
Company asserted that the conditions 
precedent to the exercise of jurisdiction 
did not exist. The workmen asserted 
the existence of the conditions. Without 
deciding the issue, the Labour Court 
could not compute the amount of com- 
pensation payable to the workmen on the 
assumption that the workmen had been 
retrenched and their claim fell within 
the proviso to Section 6-0. 

19. It was urged by Mr. Goyal on be- 
half of the worlcmen that this plea was 
not raised or argued before the Labour 
Court, and it cannot be permitted to be 
raised in this Court. But this conten- 
tion was raised in the reply filed by the 
Company, and the judgment of the 
Labour Court does indicate that its autho- 
rity to decide that question was disputed. 
We are unable to hold that the objec- 
tion though raised was not urged before 
the Labour Court, and on that account 
to confirm the decision of the Labour 
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Court which until the matter in contro- 
versy was decided could not be rendered. 
Even if, therefore, the Labour Coiut was 
competent to entertain the dispute relat- 
ing to award of retrenchment compensa- 
tion, the order made by the Labour Coi^ 
must be set aside. 

20. One more contention raised at 
the Bar by Mr. Chagla for the Company 
may be considered. It was urged ihat 
die obligation to pay retrenchment com- 
pensation in the event of liability arising 
must in law be deemed to be taken over 
by die Board. In C. As. Nos. 2455 and 
2540 of 1966, D/- 25-11-1966 (SC) to 
which we have already made a reference 
it was contended on behalf of the Elec- 
tricity Company that the liability to pay 
retrenchment compensation did not "fall 
on the licensee”, but on the Madras Gov- 
ernment. This Court held, having re- 
gard to the scheme of the Act that if 
retrenchment compensation is payable, it 
is the original undertaking which rem^s 
liable, and not the undertaking wHch 
takes over the business. Counsel how- 
ever relied upon Sections 6 and 7 of the 
Indian Electricity Act, 1910, in support 
of his plea that the liability to pay re- 
trenchment compensation rests upon the 
undertaking which takes over the under- 
taking. Section 6 of the Indian Electri- 
city Act, 1910, provides; 

"(1) Where a license has been granted 
to pay person, not being a local autho- 
rity, the State Electricity Board shall, — 

(a) in the case of a license granted be^ 
fore the commencement of the Indian 
Electricity (Amendment) Act, 1959, on the 
expiration of each such period as is spe- 
cified in the license; and 

^)« * * * » « <9 

have the option of purchasing the under- 
taking and such option shall be exercised 
by the State Electricity Board serving' 
upon the licensee a notice in writing of 
not less than one year requiring the 
licensee to sell the undertaldng to it at 
the expiry of the relevant period refer- 
red to in this sub-section. 

n « IS « « «» 

In the present case notice was- given of 
termination of the license after the ex- 
piry of the period of the original license 
and the Board took over the undertaking 
of the Company. Section 7 of the Indian 
Electricity Act provides: 

"Where an tmdertaking is sold tmder 
Section ® ** 6, then upon the completion 
of Ao sale or on tlie date on which the. 
undertaking is delivered to the intend- 


ing purchaser under ***** sub-section (6) 
of Section 6,***** 

(i) the undertaking shall vest in the 
purchaser * * * free from any debt, mort- 
gage or similar obligation of the licensee 
or attaching to the undertaking: 

"Provided that any such debt, mort- 
gage or similar obligation shall attach to 
tile pmchase money in substitution for 
the undertaking; 

(ii) the rights, powers, authorities, duties 
and obligations of the licensee rmder his 
license shall stand traosf erred to the pur- 
chaser and such purchaser shall be deem- 
ed to be the licensee: 

Provided that' where the imddrtaking is 
sold or delivered to a State Electricity 
Board or the State Government, the 
license shall cease to have further opera- 
tion.” 

It is clear that when the undertaking vests 
in the purchaser, any debt, mortgage or 
similar obligation attaches to the pm- 
chase money in substitution of the under- 
taking. The liability to pay retrenchment 
compensation is a debt: if it, arises on 
transfer it will attach to the pmchase 
money payable to the Goinpany “in sub- 
stitution for the undertakihg’. Sections 6 
and 7 of the Indian Electricity Act do 
not support the case of the Company 
that the liability is enforceable against 
the Board after it takes over the imder-^ 
takings. 

21. The pro-visions of Sections 57 and 
57-A of the Indian Electricity (Supply) 
Act, 1948, also do not assist the case of 
the Company. Sections 57- and 57-A of 
the Electricity (Supply) Act, T948, deal 
with the licensee’s charges to consumers 
and the Rating Committees. By the 
Sixth^ Schedule dealing with fmancial 
principles and their application, it is pro- 
vided by Clause IV that certain amount 
shall be appropriated towards Contingen- 
cies Reserve from the revenues of each 
year of accoimt. By Clause V of the 
Sixth Schedule it is pro-vided: 

“(1) The Contingencies Reserve shall 
not be drawn upon during the currency 
of the licence except to meet such charges 
as the State Government may approve as 
being — . 

(a) expenses or loss of profits arising 
out of accidents, strikes or circumstances 
whicli the management could not have 
prevented; 

(b) expenses on replacement or re- 
moval of plant or works other than ex- 
penses requisite for normal maintenance 
or renewal; 
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(c) compensation payable imder any 
law for the time being in force and for 
which no other provision is made. 

(2) On the purchase of the imdertaking 
the Contingencies Reserve, after deduc- 
tion of die amounts drawn under sub- 
paragraph (1), shall be banded over to 
the purchaser and maintained as such 
Contingencies Reserve: 

Provided that where the undertaking is 
purchased by the Board or the State Gov- 
ernment, the amount of the Reserve com- 
puted as above shall, after further de- 
duction of the amoimt of, compensation, 
if any, payable to the employees of the 
outgoing licensee under any law for the 
time being in force, be handed over to 
the Board or the State Government, as 
the case may be.” 

Clause V only provides for the appro- 
priation of the Contingencies Reserve: it 
requires an undertaking to hand over the 
Contingencies Reserve to the purchaser. 
If any amount of compensation is pay- 
able to the employees of the outgoing 
hcensee under any law for the time be- 
ing in force, it is chargeable to the Con- 
tingencies Reserve. If the retrenchment 
compensation becomes properly due to 
the employees of the Company, it would, 
by virtue of Clause V, sub-clause (2) pro- 
viso, be charged upon the Contingencies 
Reserve and the balance alone would be 
handed over to the purchaser. 

22. It was urged that the Contingen- 
cies Reserve has been paid over to the 
purehaser. There is, however, no find- 
ing by the Labour Court in that behalf. 
If it be foimd in appropriate proceedings 
that retrenchment compensation is pay- 
able to the workmen and the Contingen- 
cies Reserve out of. which it is payable 
has been handed over to the Board, the 
charge for payment of that amount may 
attach to that amoimt. On that matter 
we need express no opinion at this stage. 

23. Finally it was contended — and that 
contention- relates only to the cases of 
56 workmen in the Luclmow undertaking 
— ^that the workmen who had not availed 
themselves of earned leave were entitled 
to compensation equal to thirty days 
wages. But we do not think that any 
such compensation is statutorily payable. 
So long as the Company was carrying on 
its business, it was obliged to give faci- 
lity for enjoying earned leave to its work- 
men. But after the Company closed its 
business, it could not obviously give any 
earned leave to those workmen, nor could 


the worlonen claim any compensation for 
not availing themselves of tiie leave. In 
the absence of any provision in the sta- 
tute governing the right to compensation 
for earned leave not availed of by the 
workmen before closure or transfer of an 
imdertaking, we do not think that any 
such compensation is payable. 

24. On the view taken by us that the 
L^our Court was incompetent to deter- 
mine the question as to liability to pay 
retrenchment compensation, these appeals 
must be allowed and the petitions under 
Section 6-H (2) filed by the respondents 
must be dismissed. There will be no 
order as to costs throughout. 

Appeals allowed. 
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dustrial Tribunm, Andhra Pradesh, Hyde- 
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(A) Co-operative Societies — Andhra 

Pradesh Co-operative Societies Act (7 of 
19^), Section 61 — Dispute capable of 
being resolved by Registrar under Sec- 
tion 61 — • Jurisdiction of Industrial Tri- 
bunal under Industrial Disputes Act, 1947 
is barred. (Para 2) 

(B) Co-operative Societies ■ — Andhra 

Pradesh Co-operative Societies Act (7 of 
1964), Sections 61, 16 — Tribute touch- 
ing business of society* — Dispute relat- 
ing to alterations of conditions of service 
— It cannot be held to be dispute touch- 
mg “business” of society — Such dispute 
is not contemplated to be dealt with under 
Section 62 and is, therefore, outside scope 
of Section 61; it could only be dealt with 
by Industrial Tribimal under Industrial 
Disputes Act, 1947 — Provisions of Sec- 
tion 16 (5) are irrelevant when consider- 
ing scope of jurisdiction of Registrar 
imder Section 61. (Paras 7, 10, 11) 

(C) Co-operative Societies ' — Andhra 
Pradesh Co-operative Societies Act (7 of 
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framed in piu^uance of provisions of the 
Act — They cannot be held to have 
force of law — (Companies Act (1956), 
Section 36) — (Industrial Employment 
(Standing Orders) . Act (1946), Sec. 2 (g)). 

The bye-laws of a co-operative society 
framed in pmsuance of the provisions - of 
the Act cannot be held to be law or to 
have the force of law. It has no doubt 
been held tliat, if a statute gives power 
to a Government or other authority to 
make rules, the rules so framed have the 
force of Statute and are to be deemed 
to be incorporated as a part of the sta- 
tute. That principle, however, does not 
apply to bye-laws of the nature that a 
co-operative society is empowered by the 
Act to make. The bye-laws that are 
contemplated by the Act can be merely 
those which govern the internal manage- 
ment, business or administration of a 
society. They are of tlie nature of the 
Articles of Association of a company in- 
corporated under die Companies Act. 
They may be binding between the 
persons affected by them, but they do 
not have the force of a statute. (Para 10) 

(D) Industrial Disputes Act (1947), Sec- 
tion 15 — Jurisdiction of Industrial Tri- 
bunal — Jurisdiction is not limited to 
merely administering existing laws and 
enforcing existing contracts — Industrial 
Tribunal can even vary contracts of ser- 
vice between employer and employees. 

(Para 10) 

(E) Co-operative Societies — Andhra 

Pradesh Co-operative Societies Act (7 of 
1964), Section 16 (5) — Amendments in 
bye-laws — They are not contemplated 
in interests of worlonen or for purpose 
of resolving industi-ial disputes, but in the 
interest of the Society or the co-operative 
movement. (Para 11) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 1320 (V 56) = 

Civil Appeal No. 358 of 1967, D/- 
29-8-1968, Deccan Merchants Co- 
operative Bank Ltd. v. M/s. Dali- 
chand Jugra] Jain 6, 7 

(1969) AIR 1969 Madh Pra 46 (V 56)= 

18 Fac LR 27, Sagar Motor Trans- 
port Karamchari Union, Sagar v. 

Amar Kamgar Passenger Transport 
Co. Co-operative Society, Sagar 4 

(1967) AIR 1967 SC 209 (V 54) = 

1961-2 Lab LJ 130, Dalmia Cement 
(Bliarat) Ltd., New Delhi v. T^eir 
Workmen 9 

(1964) 1964-2 Lab LJ 128 = 1964-9 
Fac LR 4 (SC), Cinema Theatres 
, v. Their Workmen 9 


(1963) AIR 1963 SC 1332 (V 50) = 

1964-1 SCR 234, Hindustan Times 
Ltd., New Delhi v. Their Work- 
men 9 

(1962) AIR 1962 SC 1258 (V 49) = 

1962-3 SCR 1, Management of 
Marina Hotel v. The Workmen 9 

(1962) AIR 1962 Bom 162 (V 49) = 

1962-1 Lab LJ 51 (FB), Farlchun- 
dali Nannhay v. V. B. Potdar 4, 6 
(1961) AIR 1961 Mad 217 (V 48) = 

1960-2 Lab LJ 693, South Arcot ' 
Co-operative Motor Transport 
Society Ltd. y. Syed Batcha 8 

(1958) AIR 1958 Cal 373 (V 45) = 

1958-2 Lab LJ 61, Co-operative 
Milk- Societies Union Ltd. v. State 
of West Bengal 5 

(1954) AIR 1954 Mad 103 (V 41) = 

ILR (1953) Mad 1047 (FB), M. S. 
Madhava Rao v. D. V. K. Surya 
Rao \ 4 

(1943) AIR 1943 Bom 341 (V 30) = . 

ILR (1943) Bom 320, G. I. P. Ely. 


Employees Co-operative Bank Ltd,. 

V. Bhikaji Merwanji Karanjia 

Employee 4 

Mr. C. B. Agarwala, Senior Advocate, 
(M/s. K. Srinivasa Murtliy, B. P. Singh 
and Naunit Lai, Advocates vidth him), for 
Appellants (In both the Appeals); M/s. 
A. S. R. Chari ahd M. K. Ramamurthi, 
Senior Advocates (Mrs. S. , Pappu, M/s. 
Madan Mohan, J. Ramamurthi, Vineet 
Kumar, P. S. Khera and Miss Bindra 
Thakur, Advocates with them), for Res- 
pondent No. 2 (In both the Appeals). 

The following Judgment of the Court 
was delivered by 

BHARGAVA, J.: An industrial- dispute 
arose betw'^een 25, Co-operatiye Central 
Banks in the State of Andhra Pradesh 
and dieir workmen represented by the 
Andhra Pradesh Bank Employees Federa- 
tion, Hyderabad, which was referred by 
the Government of Andhra Pradesh to 
the Industrial Tribrmal, Hyderabad, under 
Section 10 (1) (d) of the Industrial Dis- 
putes Act No. 14 of 1947. The subject- 
matter of the dispute was divided - into 
three issues. The first issue, comprised 
a number of service conditions, viz., (1) 
Salary, Scales and Adjustments, (2) Dear- 
ness Allowance, (3) Special Allowances, 
(4) other Allowances, f5) Uniforms and 
Washing Allowances for subordinate staff, 
(6) Conveyance Charges, (7) Provident 
Fund and Gratuity, (8) Leave Rules, (9) 
Joining Time on Transfer, (10) Rules re- 
lating to departmental enquiry against 
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employees for misconduct, (11) Proba- 
tionary Period and Confirmation, (12) 
Working Hours and Overtime Allowance, 
(13) Age of Retirement, (14) Security, (15) 
Common Good Fund, (16) Service Condi- 
tions and (17) Promotions. The second 
and the third issues both related to . the 
question whether the transfers of some 
employees of two of the Banks, The 
Vijayawada Co-operative Central Bank 
Ltd., Vijayawada, and The Vizianagaram 
Co-operative Central Bank Ltd., Vizia- 
nagaram, were justified and, if not, to 
what reliefs were the employees entitled. 
Before the Industrial Tribimd, one of die 
grounds raised on behalf of the Banks 
was that the reference of the disputes to 
the Tribimal was invalid, because such 
disputes were required to be referred for 
decision to the Registrar of die Co-opera- 
tive Societies under Section 61 of the 
Andhra Pradesh Co-operative Societies 
Act No. 7 of 1964 (hereinafter referred to 
as ‘the Act’), and the effect of the provi- 
sions of the Act was to exclude the juris- 
diction of the Industrial Tribunals to deal 
with the same disputes under the Indus- 
trial Disputes Act. Various other pleas 
were also taken by the Banks in resisting 
the claims of the workmen, but, in diese 
appeals, we are not concerned with them, 
because the Tribunal dealt with the pointy 
mentioned by us above, as a preliminary 
issue and rejected the contention of the 
Banks. Twenty-four of die Banks there- 
upon challenged the preliminary decision 
of the Tribunal on this question, treating 
it as a preliminary award, by filing two 
Writ Petitions Nos. 2339 and 2742 of 1968 
under Article 226 of the Constitution in 
Ae High Court of Andhra Pradesh. The 
High Court also rejected the plea of the 
Banks. These two appeals have been 
brought up before us by certificate against 
the orders of the High Court dismissing 
the two writ petitions. In Civil Apped 
No. 2093/1968, die appellants are 10 
Banks who were petitioners before the 
High Court in Writ Petition No. 2339 of 
1968, while 2 of the petitioner-Banks in 
that writ petition have been impleaded 
as respondents. In Civil Appeal No. 2094 
of 1968, the appellants are also 10 Banks 
who had joined in filing the other Writ 
Petition No. 2742/1968 in the High Court, 
while one of die petitioner-Banks in that 
writ petition has been impleaded as res- 
pondent, and another has not joined the 
appeal as a party. In these appeals, 
therefore, we are only concerned with 
one single question as to whether the 


jurisdiction of the Industrial Tribunal to 
adjudicate on the industrial dispute refer- 
red to it under Section' 10 (1) (d) of the 
Industrial Disputes Act was barred by the 
provisions of Section 61 of the Act. 

2. The Tribunal, and the High Court, 
in rejecting the plea taken on behalf of 
the Banks, expressed the view that the 
disputes actually referred to the Tribunal 
were not capable of being decided by 
the Registrar of the Co-operative Socie- 
ties under Section 61 of the Act, and, 
consequently, the reference to tlie Indus- 
trial Tribun^ under the Industrial Dis- 
putes Act was competent. Learned coun- 
sel appearing on behalf of the Banks took 
us through the provisions of the Act to 
indicate that, besides being a local and 
special Act, it is a self-contained Act en- 
acted for the purpose of successful work- 
ing of Co-operative Societies, including 
Co-operative Banks, and tliere are provi- 
sions in the Act which clearly exclude ' 
the applicability of other laws if they 
happen to be in conflict with the provi- 
sions of the Act. It is no doubt true that 
tlie Act is an enactment passed by State 
Legislature which received the assent of 
the President, so tliat, if any provision 
of a Central Act, including the Industrial 
Disputes Act, is repugnant to any provi- 
sion of the Act, tlie provision of the Act 
will prevail and not the provision of the 
Central Industrial Disputes Act. The 
general proposition urged that the juris- 
diction of tiie Industrial Tribunal under 
the Industrial Disputes Act wiU be bar- 
red if the disputes in question can be 
competently decided by the Registrar 
under Section 61 of tlie Act is, therefore, 
correct and has to be accepted. The ques- 
tion, however, that has to be examined 
is whether the industrial dispute refer- 
red to the Tribunal in the present cases 
was such as was required to be referred 
to the Registrar and to be decided by 
him imder Section 61 of the Act. 

3. In order to properly appreciate the 
submissions which have been made on 
behalf of the Banks by their counsel, it 
is necessary to set out the provisions of 
Sections 16, 61, 62 and 133 of the Act 
which are as follows: — 

“16. Amendment of bye-laws of a 
society (1) No amendment of any bye-law 
of a society shaU be valid unless such 
amendment has been registered under 
this Act. Where such an amendment is 
not expressed to come into operation on 
a particular day, then, it shall come into 
force on the day on which it is registered. 
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(2) Every proposal for such amendment 
shall be forwarded to the Registrar who 
shah, if he is satisfied that the proposed 
amendment fulfils the conditions specified 
in sub-section (1) of Section 7, register 
the amendment within a period of sixty 
days from the date of receipt of such 
proposals; 

Provided that the Government may, for 
sufficient cause which shall be recorded 
in writing, extend the said period for a 
further period of sixty days. 

(3) The Registrar shall forward to the 
society a copy of the registered amend- 
ment together with a certificate signed 
and sealed by him, and such certificate 
shall be conclusive evidence that the 
amendment has been duly registered. 

(4) Where the Registrar is not so satis- 
fied, he shall communicate by registered 
post the order of refusal together with 
the reasons therefor, to the society within 
the period specified in sub-section (2). 

(5) If in the opinion of the Registrar, 
an amendment of the bye-laws of a 
society is necessary or desirable in the 
interest of such society or of the co- 
operative movement, he may, in the 
manner prescribed, call upon the society, 
to make any amendment within such 
time as he may specify. If the society 
fails to make such an amendment within 
the time so specified the Registrar may, 
after giving the society an opportunity of 
making its representation, register such 
amendment and forward to Sie society 
by registered post a copy of the amend- 
ment together with a certificate signed 
by him; such a certificate shall be con- 
clusive evidence that the amendment has 
been duly registered; and such an amend- 
ment shall have the same effect as an 
amendment of any bye-law made by the 
society. 

« e « « o * « 

«!«««««» 

61. Disputes which may be referred to 
the Registrar: — 

(1) Notwithstanding anything in any 
law for the time being in force, if any. 
dispute touching the constitution, manage- 
ment or the business of a society, other 
than a dispute regarding disciplinary ac- 
tion taken by the society or its committee 
against a paid employee of the society, 
arises — 

(a) among members, past members and 
persons claiming through members, past 
members and deceased members; or 

(b) between a member, past member 
or person claiming through a member. 


past member or deceased member and 
the society, its committee or any pflBcer, 
agent or employee of the society; or 

(c) between the society or its commit- 
tee and any past committee, any officer, 
agent or employee, or any past officer, 
past agent or past employee or the nomi- 
nee, heir or legal representative of any 
deceased officer, deceased agent, or de- 
ceased employee of the society; or 

(d) between the society and any other 
society; 

such dispute shall be referred to the Re- 
gistrar for decision. 

, Explanation: — For the purposes of this 
sub-section a dispute shall include — 

(1) a claim by a society for any debt 
or other amount due to it from a member, 
past member or the nominee, heir or legal 
representative of a deceased member, 
whether such debt or other amount be ad- 
mitted or not; 

(ii) a’ claim by a surety against the 
principal debtor where the society has 
recovered from the surety any amount in 
respect of any debt or other amount due 
to it from the principal debtor as a result 
of the default of the principal debtor 
whether such debt or other amount due 
be admitted or not; 

(iii) a claim by a society against a mem- 
ber, past member or the nominee, heir or 
legal representative of a deceased member 
for the delivery of possession to the society 
of land or other immovable property re- 
sumed by it for breach of the conditions 
of assignment or allotment , of such land 
or other immovable property. 

(2) If any question arises whether a 
dispute referred to the Registrar under 
this section is a dispute touching the con- 
stitution, management or the business of 
a society, such question shall be decided 
by the Registrar. 

. (8) (a) Eveiy dispute relating to, or in 
connection with, any election to a com- 
mittee of a society referred to in Cl. (a) 
of sub-section (3) of Section 31, shall Ije 
referred for decision to a Subordinate 
Judge or where there is no Subordinate 
Judge, to the District Judge having juris- 
diction over the place where the main 
office of the society is situated, whose 
decision thereon shall be final. 

(b) Every dispute relatihg to or in con- 
nection \vith any election to a committee 
of such class of societies as may, by noti- 
fication in the Andhra Pradesh Gazette, 
be specified by the Government in tliis 
behalf and referred to in Glause (b) of 
sub-section (3) of Section 31, shall , be re- 
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ferred for decision to a District Munsiff 
having jurisdiction, over the place where 
the main office of the society is situated, 
and his decision thereon shall be final. 

(4) Every dispute relating to, or in con- 
nection with, any election to a committee 
shall be referred under sub-section (1) 
or sub-section (3) only after the date of 
declaration of the result of such election. 

62. Action to be taken by the Registrar 
on such reference: — 

(1) The Registrar may, on receipt of 
the reference of a dispute under Sec- 
tion 61 — 

(a) elect to decide the dispute himself; 
or 

(b) transfer it for disposal to any per- 
son who has been invested by the Gov- 
ernment with powers in that behalf; or 

(c) refer it for disposal to an arbitrator. 

(2) Where the reference relates to any 
dispute involving immovable property, 
the Registrar or such person or arbitra- 
tor, may order that any person be joined 
as a party who has acquired any interest 
in such property subsequent to the ac- 
quisition of interest therein by a party 
to the reference and any decision that 
may be passed on the reference by the 
Registrar, or the person or the arbitrator 
aforesaid, shall be binding on the party so 
joined as if he were an original party to 
the reference. 

(3) The Registrar may, by order for 
reasons to be recorded therein, withdraw 
any reference transferred .imder CL (bl 
of sub-section (1) or referred under Cl. (c) 
of that sub-section and may elect to de- 
cide the dispute himself or transfer it to 
any other person under Clause (b) of sub- 
section (1) or refer it to any other arbi- 
trator under Clause (c) of that sub-section. 

(4) The Registrar, such person or arbi- 
trator shall decide the dispute in accord- 
ance with the provisions of this Act and 
the rules and bye-laws and such decision 
shall, subject to the provisions of Sec- 
tion 76, be final. Pending final decision 
on the dispute, the Registrar, such per- 
son or arbitrator, as the case inay be, may 
make such interlocutory orders as he may 
deem necessary in the interests of justice. 

133. Act to override other laws: — ^The 
provisions of this Act shall have effect 
notwithstanding anything inconsistent 
therewith contained in any other law." 

4. Reliance was placed on the non 
obstante ’ clause “Notwithstanding any- 
thing in any law for the time being in 


force” occurring in Section 61 of the Act 
which has the effect that a dispute cover- 
ed by this section must necessarily be. 
referred to the Registrar for decision so 
that it cannot be referred to any other 
authority under any other law. Further 
strength is sought in support of this pro- 
position from uie provisions of Sec. 133 
of the Act which clearly lays do^vn that 
the provisions of the Act have overriding 
effect if tiiere be any provision in any 
other law inconsistent vrith the provi- 
sions of the Act. Then, it was argued 
that the language of Section 61 of the Act 
is vride enough to cover the disputes re- 
ferred to the Tribunal in these cases, be- 
cause the disputes are between co-opera- 
tive societies and their employees and 
they touch the business of the co-opera- 
tive societies. In support of this sub- 
mission, learned counsel referred us to a 
number of decisions of various High 
Courts in which the scope of the provi- 
sions contained in Section 61 of the Act 
or of similar provisions in other local en- 
actments was considered. Most of those 
decisions were concerned with laying 
down the meaning of the expression 
“touching the businses of the society” so 
as to include witlun its scope disputes of 
different nature between the co-operative 
societies and their employees. The cases 
which have been brought to our notice 
are: 

(1) a decision of a learned single Judge 
of die Bombay High Court in G. I. P. 
Railway Employees Co-operative Bank 
Ltd. V. Bhikaji Mervi'anji Karanjia Em- 
ployee, AIR 1943 Bom 341 in which a 
similar provision contained in Section 54 
of the Bombay Co-operative Societies Act 
No. 7 of 1925 was interpreted; 

(2) a decision in Sagar Motor Transport 
Karamchari Union, Sagar v. Amar Kam- 
gar Passenger Transport Company Co- 
operative Society, Sagar, 18 Fac LR 27 = 
(AIR 1969 Madh Pra 46), where the 
Madhya Pradesh High Court interpreted 
Section 55 (2) of the Madhya Pradesh Co- 
operative Societies Act, 1960 which re- 
quired a dispute regarding terms of em- 
ployment, working conditions and disci- 
plinary action taken by a society, arising 
between a society and its employees, to 
be decided by the Registrar or any officer 
appointed by him; 

(3) a decision of a Full Bench of the 
Madras High Court in M. S. Madhva Rao 
V. D. V. K. Surya Rao, AIR 1954 Mad 
103, in which section 51 of the Madras 
Co-operative Societies Act No. 6 of 1932, 
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wbicb was very similar to Section 61 of 
the Act, was interpreted; and 

(4) a decision of a. Full Bench of the 
Bombay High Court in Farkhundali Nan- 
nhay v. V, B. Pbtdar, 1962-1 Lab LJ 51 
= (AIR 1962 Bom 162 (FB)) in which 
also Section 54 of the Bombay Co-opera- 
tive Societies Act No. 7 of 1925 came 
up for interpretation. 

5. Learned counsel for the appellants 
also brought to our notice a decision of 
a single Judge of the Calcutta High Court 
in Co-operative Milk Societies Union, Ltd. 
V. State of West Bengal, (1958) 2 Lab LJ 
61 = (AIR 1958 Cal 373), where a dis- 
pute as to wages, wage-scales and dear- 
ness allowance was held not to be a dis- 
pute within the meaning of that word 
as defined in the Bengal Co-operative 
Societies Act, 1940, and sought to distin- 
guish it on the ground that the decision 
in that case turned on the meaning spe- 
cially given in that Act to the word “^s- 
pute”. 

6. It appears to us that it is not neces- 
sary to examine in detail the reasons 
given by the High Courts in the above- 
cited cases for the interpretation placed 
by them on provisions similar to Sec. 61 
of the Act in view of a very recent deci- 
sion of this Court in Deccan Merchants 
Co-operative Bank Ltd. v. Messrs. Dali- 
chand Jugraj Jain, Civil Appeal No. 358 
of 1967, D/- 29-8-1968 = (AIR 1969 SC 
1320). In that case, this Court had to 
interpret Section 91 of the Maharashtra 
Co-operative Societies Act, 1960 (Maha- 
rashtra Act 32 of 1961), the relevant pro- 
vision of which is reproduced below: — 

“91. (1) Notwithstanding anything con- 
tained in any other law for the time be- 
ing in force, any dispute touching the 
constitution, elections of the office- 
bearers, conduct of general meetings, 
management or business of a society shall 
be referred by any of the parties to the 
dispute, or by a federal society to which 
the society is affiliated, or by a creditor 
of tire society, to the Registrar, if both 
the parties thereto are one or other of 
the following: — 

(a) a society, its committee, any past 
committee, any past or present officer, 
any past or present agent, any past or 
present servant or nominee, heir or legal 
representative of any deceased officer, 
deceased agent or deceased servant of 
the society, or the Liquidator of the 
society; 


One of die questions which the Court 
formulated as requiring an answer was: 
what is the meaning of- the expression 
“touching die business of the society”? 
In order to decide this question, the Court 
analysed the provisions of Section 91 (1) 
and held: — 

“Five kinds of disputes are mentioned 
in sub-section (1); first, disputes touching 
the constitution of a society; secondly, 
disputes touching election of the office- 
bearers of a society; diirdly, disputes 
touching the conduct of gener^ meetings 
of a society; fourthly, disputes touching 
the management of a society; and fifthly, 
disputes touching the business of a society. 
It is clear that the word ‘husiness” in this 
context does not mean affairs of a society 
because election of office-bearers, conduct 
of general meetings and management of 
a society would be treated as affairs of 
a society. In this sub-section the word 
‘Tiusiness” has been used in a narrower 
sense and it means the actual trading or 
commercial or other similar business acti- 
vity of the society which the society is 
authorised to enter into under the Act 
and the Rules and its bye-laws.” 

In that case, this Court was concerned 
witli the question whether a dispute 
touching the assets of a society was a dis- 
pute touching the business of the society, 
and it was in that context tliat the inter- 
pretation mentioned above was given by 
this Court. In considering the full scope of 
Section 91 (1) of the Maharashtra Act 
32 of 1961, the Court further proceeded 
to hold: — 

“While we agree that the nature of 
business which a society does can be 
ascertained from the objects of the 
society, it is difficult to subscribe to 
the proposition that whatever the society 
does or is necess^ily required, to do for 
tlie purpose of carrying out its object can 
be said to be part of its business. We, 
however, agree tliat tlie word “touching” 
is very wide, and would include any 
matter which relates to or concerns the 
business of a society, but we are doubt- 
ful whether the word "affects” should 
also be used in defining the scope of the 
word “touching”. 

This comment was made when taking 
notice of the decision of the Full Bench 
of the Bombay High Court in 1962-1 Lab 
LJ 51 = (AIR 1962 Bom 162) (FB) (supra). 
The Court also held : — 

“One other limitation on the word "dis- 
pute” may also be placed and that is. 


o 
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that the word "dispute” covers only those 
disputes which are capable of being re- 
solved by the Registrar or his nominee.” 
Considering the similarity between Sec- 
tion 61 of the Act and Section 91(1) of 
the Maharashtra Act 32 of 1961, we are 
of the opinion that the interpretation 
aheady placed by this Court on the pro- 
visions of Section 91(1) of the Maharashtra 
Act 32 of 1961 is fmly applicable to the 
provisions of Section 61 of the Act with 
which we are concerned. Consequently, 
in deciding these appeals, we must pro- 
ceed on the basis tliat Section 61 of the 
Act requires reference of a dispute to the 
Registrar only if the dispute is capable 
of being resolved by the Registrar or his 
nominee, and further, the dispute between 
the co-operative society and the employee 
touches die business of the society in the 
sense explained by this Court in that case. 

7. Applying these tests, we have no 
doubt at all diat the dispute covered by 
the first issue referred to the Industrial 
Tribunal in the present cases could not 
possibly be referred for decision to the 
Registrar under S. 61 of the Act. Tire dis- 
pute related to alteration of a number of 
conditions of service of the workmen which 
relief could only be granted by an Indus- 
trial Tribunal dealing with an industrial 
dispute. The Registrar, it is clear from 
the provisions of the Act, could not 
possibly have granted the reliefs claimed 
under this issue because of tire limitations 
placed on his powers in the Act itself. It 
is true that Section 61 by itself does not 
contain any clear indication that the Re- 
gistrar cannot entertain a dispute relating 
to alteration of conditions of service of 
the employees of a registered societv; but 
the meaning given to the expression 
"touching the business of the society”, in 
our opinion, makes it very doubtful 
whether a dispute in respect of alteration 
of conditions of service can be held to 
be covered by this expression. Since the 
word "business” is equated with the actual 
trading or commercial or other similar 
business activity of the society, and since 
it has been held that it would be difficult 
to subscribe to the proposition that what- 
ever the society does or is necessarily re- 
quired to do for the purpose of carrying 
out its objects, such as laying down the 
conditions of service of its erhployees, 
can be said to be a part of its business, it 
would appear that a dispute relating to 
conditions of service of the workmen 
employed by the society cannot be held 
to be a dispute touching the business of 


the society. Furdier, the position is clari- 
fied by the provisions of sub-section (4) 
of Section 62 of tlie Act which limit the 
power to be exercised by the Registrar, 
when dealing with a dispute referred to 
him under Section 61, by a mandate 
that he shall decide the dispute in ac- 
cordance with the provisions of the Act 
and the Rules and bye-laws. On the 
face of it, die prowsions of the Act, the 
rules and the bye-laws could not possibly 
permit the Registrar to change conditions 
of service of the workmen employed by 
the society. For the purpose of bring- 
ing facts to our notice in the present ap- 
peals, the Rules framed by the Andhra 
Pradesh Government under the Act, and 
the bye-laws of one of the appellant 
Banks have been placed on the Paper- 
books of the appeals before us. It ap- 
pears from them that the conditions of 
service of the employees of the Bank 
have all been laid down by framing spe- 
cial bye-laws. Most of the conditions of 
service, which the workmen want to be 
altered to their benefit, have thus been 
laid down by the bye-laws, so that any 
alteration in those conditions of service 
will necessarily require a change in the 
bye-laws. Such a -change could not pos- 
sibly be directed bv the Registrar when, 
under Section 62 (4) of the Act, he is 
specifically required to decide the dis- 
pute referred to him in accordance with 
the provisions of tlie bye-laws. It may 
also be noticed that a dispute referred 
to die Registrar under Section 61 of the 
Act can even be transferred for disposal 
to a person who may have been invested 
by the Government with powers in that 
behalf, or may be referred for disposal 
to an arbitrator by the Registrar. Such 
person or arbitrator, when deciding the 
dispute, vull also be governed by the 
mandate in Section 62 (4) of the Act, so 
that he will also be bound to reject the 
claim of the worlcmen which is nothing 
else than a request for alteration of condi- 
tions of service contained in the bye-laws. 
It is thus clear that, in respect of the 
dispute relating to alteration of various 
conditions of service, the Registrar or 
other person dealing with it under Sec- 
tion 62 ■ of the Act is not competent to 
grant the relief claimed by the workmen 
at all. On the principle laid down by 
this Court in the case of the Deccan 
Merchants Co-operative Bank Ltd., Civil 
Appeal No. 858 of 1967, D/- 29-8-1968 = 
(AIR 1969 SC 1320) (supra) therefore, it 
must be held that this dispute is not a 
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(A) Sales Tax — Orissa Sales Tax Act 
(14 of 1947), Sec. 2 (g) (as it stood prior 
to amendment of 1959) — ‘Sale’ — Sup- 
ply of building materials by company at 
agreed rates to contractors working for 
tiie Company — Held, amoimted to ‘sale’. 

The assessee company was erecting 
factory buildings and residential build- 
ings for its employees. Some construc- 
tions were done ' departmentaUy and tlie 
rest through contractors. The Company 
supplied building materials to the con- 
tractors for consideration and adjusted 
the value of the goods supplied at the 
rates specified in the tender. 

Held diat the supply of building mate- 
rials to the contractors at agreed rate, 
constituted a ‘sale’. (Para 6) 

There was concurrence of the four ele- 
ments which constitute a sale: (1) the 
parties were competent to contract; , (2) 
they had mutually assented to the terms 
of contract; (3) absolute property in build- 
ing materials was agreed to be transfer- 
red to the contractors; and (4) price was 
agreed to be adjusted against die dues 
xmder the contract. (Para 6) 

(B) Sales Tax — Orissa Sales Tax Act 
(14 of 1947), Ss. 9 (1), 12 (5) and 25 (1) (a) 
i — Failure to register as a dealer — Im- 
position of penalty — Considerations — 
Persons in charge of affairs of a Company 
failing to register it as a dealer in honest 
and genuine belief that it was not a dea- 
ler — Imposition of penalties, held, not 
justified: (1964) 6 OJD 345, Reversed. 

The liability to pay penalty does not 
arise merely upon proof of default in re- 
gistering as a dealer. An order imposing 
penalty for failure to carry out a statu- 
tory obligation is the result of a quasi- 
criminal proceeding, and penalty will not 
ordinarily be imposed unless the party 
obliged either acted deliberately in defi- 
ance of law or was guilty of conduct con- 
tumacious or dishonest, or acted in cons- 
cious disregard of its obligation. Penalty 
will not also be imposed merely because 
it is lawful to do so. Whether penalty 
should be imposed for failure to perform 
a statutory obligation is a matter of dis- 
cretion of tlie autliority to be exercised 
judicially and on a consideration of aU 
the relevant . circumstances. Even if a 
minimum penalty is prescribed, the autho- 
rity competent to impose the penalty-will 
be justified in refusing to impose penalty, 
when .there is a technical or venial breach 
of the provisions of the Act or where 


the breach flows from a bona fide belief 
that riie offender is not liable to act in 
the manner prescribed by the statute. 

, (Para 7) 

Where a company which was erecting 
factory buildings and residential buildings 
for its employees, supplied building mate- 
rials at agreed rates to die contractors 
working for the company' but the com- 
pany was not registered as a .‘dealer; 

Held that, the failure of the persons 
who were in charge of the affairs of the 
company was in the honest and genuine 
belief that die Company was hot a dea- 
ler. Granting that they erred, no case for 
imposing penalty was made out. (1964) 
6 OJD 345, Reversed. (Para 7) 

(C) Sales Tax' — Orissa Sales Tax Act 
(14 of 1947), Section 2 (c) (as stood prior 
to amendment of 1959) — ‘Dealer’ — 
Person to be a dealer must carry on 
business of selling or supplying goods in 
Orissa — “Business”, meaning of — 
(Words and Phrases — “Business”). (1964) 
6 OJD 845, Reversed. 

A person to be a dealer within the 
meaning of the Orissa Sales Tax Act must 
carry on die business of selling or supply- 
ing goods in Orissa. The expression 
“business” is not defined, in the Act. The 
expression “business” though extensively 
used is a word of indefinite import, in 
taxing statutes it is used in the. sense of 
an occupation, or profession which occu- 
pies die time, attention and labour of 
a person, normally widi the object of 
making profit. To regard an activity as 
business there must be a course of dealr 
ings, either actually continued or contem- 
plated to be continued with a profit mo- 
tive, and not for sport or pleasure. AIR 
1965 SC 531, FoU. (Para 9) 

Where a company, which was erecting 
factory buildings, purchased bricks manu- 
factured by its own contractors and sold 
them to the building contractors at a cer- 
tain per cent premium over the purchase 
price blit the company did not maintain 
separate accounts relating to the expendi- 
ture incurred by it for overhead and other 
charges in respect of those materials and 
there was also nothing in the statement 
of facts in the light of relevant evidence 
as to whether the excess charged over and 
above the price was intended to be pro- 
fit: 

Held that if die Company agreed to 
charge a fixed percentage above the cost. 
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price, for storage, insurance and rental ‘ 
charges, it may be reasonably inferred 
tliat the Company did not carry on busi- 
ness of supplying materials as a part of 
business activity with a view to making 
profit. [The Tribunal was called upon to 
submit a supplementary statement of the 
case on the questions whether the Com- 
pany charged any profit apart from the 
storage charges for supplying cement and 
structural steel, and whether the difFer- 
ence between the price charged to the 
contractors and the price paid bj' the 
Company to its suppliers for bricks was 
not in respect of storage and other inci- 
dental charges.] (1964) 6 OJD 345, Re- 
versed. (Paras 14, 15) 

Cases Referred; Clironological Paras 
(1965) AIR 1965 SC 531 (V 52)= 

1964-7 SCR 664, State of A. P. v. 

Abdul Bakhi 9 

In aU the Appeals: — 

C. K. Daphtary, Sr. Advocate (D. N. 
Mukherjee, Advocate, with him), for tlie 
Appellant; D. Narasaraju, Sr. Advocate 
(R. N. Sachthey, Advocate, with him), for 
the Respondent. 

The following Judgment of the Court 
was delivered by 

SHAH, Ag. C. J.: — M/s. Hindustan 
Steel Ltd., a Company incorporated imder 
the Indian Companies Act, 1913 is a Gov- 
ernment of India undertatog in the pub- 
lic sector. The Company is registered as 
a dealer under the Orissa Sales Tax Act 
(14 of 1947), from the last quarter ending 
March 1959. 

2. Between 1954 and 1959 Company 
was erecting factory buildings for the 
steel plant, residential buildings for its 
employees and ancillary works such as 
roads, water supply, drainage. Some con- 
structions were done departmentally and 
the rest tlirough contractors. Tlie Com- 
pany supplied to the contractors for use 
in construction, bricks, coal, cement, steel, 
etc., for consideration and adjusted the 
value of die goods .supplied at the rates 
specified in die tender. 

3. In proceedings for assessment of 
tax under the Orissa Sales Tax Act, 1947, 
the Sales Tax Officer held that the Com- 
pany was a dealer in building material, 
and had sold die material to contractors 
and was on that account liable to pay tax 
at the appropriate rates imder the Orissa 
Sales Tax Act. The Sales Tax Officer 
directed Ae Company to pay tax due for 
ten quarters ending December 31, 1958, 
and penalty in addition to the tax for fail- 


ure to register itself as a dealer. The 
Appellate Assistant Commissioner con- 
firmed the order of the Sales Tax Officer. 
In second appeal the Tribunal agreed with 
the tax authorities and held that die Com- 
pany was liable to pay tax on its turn- 
over from bricks, cement and steel sup- 
plied to the contractors. The Tribunal 
however substantially reduced the penal- 
ty imposed upon the Company. 

4. At the instance of the Company the 
Tribunal referred six questions to the 
High Court of Orissa under Section 24 (1) 
of the Orissa Sales Tax Act, 1947. The 
questions were: 

"A. Whether in the facts and circum- 
stances of the case Messrs. Hindustan 
Steel Ltd., can be held to be a ‘dealer’ 
within the meaning of Section 2 (c) of 
die Orissa Sales Tax Act? 

B. Whether the sale of materials by 
the Company to different contractors 
working for the company for which sales 
tax is sought to be assessed amounts to 
‘sale’ within the meaning of Section 2 (g) 
of the Act? 

C. Whether the accrual of some profit 
in the absence of any motive to make 
such profit can make uie assessed a ‘dea- 
ler under the Act and whether in the 
circumstances of the case, tlie Tribunal 
was justified in coming to a finding diat 
there was profit-making motive on die 
part of the Company? 

D. Whether in view of the definition 
contained in Section 2, Clause (h) as it 
stood prior to the amendment of the pro- 
vision by Act 18 of 1959, the supplies of 
materials can be treated as ‘sale price’ in 
the hands of the assessee? • 

E. Whether in the facts and circums- 
tances of the case, die amount received 
by the assessee in respect of tender forms 
can be said to be “sale price”? 

F. Whetlier the Tribunal is right in 
holding that penalties imder Section 12 
(5) of tiie Act had been rightly levied and 
whether in view of the serious dispute of 
liability it cannot be said that there was 
sufficient cause for not applying for regis- 
tration?” 

The High Court answered the questions, 
A, B, C, D and F in tlie affirmative and 
question E in the negative. 

5. In diese appeals filed with special 
leave substantiaUy three matters fall to 
be determined: 

1. Wliether the Company sold building 
material to the contractors during the 
quarters in question? 
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2. Whether the Company was a dealer 
in respect of building material within the 
meaning of the Orissa Sales Tax Act? 

8. Whether imposition of penalties for 
failture to register as a dealer was justi- 
fied? 

Solution of the first and third matters 
does not present much diEBcultv. At the 
relevant time ‘sale’- was defined by S. 2 (g) 
of -the Orissa Sales Tax Act as follows: — 

""Sale” means, with all its grammatical 
variations and cognate expressions, any 
transfer of property in goods for cash or 
deferred payment or other valuation con- 
sideration, including a transfer of pro- 
perty in goods involved in the execution 
of contract, but does not include a mort- 
gage, hypothecation, charge or pledge: 

O « « « « 

6. The Company supplied building 
material to the contractors at agreed 
rates. There was concurrence of the four 
elements which constitute a sale — (1) the 
parties were competent to contract; (2) 
they had mutually assented to the terms 
of contract; (3) absolute property in build- 
ing materials was agreed to be transfer- 
red to the contractors; and (4) price was 
agreed to be adjusted against the dues 
under the contract. No serious argument 
was advanced before us that the supply 
of building material belonging to the 
Company for an agreed price did not con- 
stitute a sale. 

7. Under the Act penalty may be im- 
posed for failiue to register as a derder: 
Section 9 (1) read with Section 25 (1) (a) 
of the Act. But the liability to pay 
penalty does not arise merely upon proof 
of default in registering as a dealer. An 
Order imposing penalty for failure to 
carry out a statutory obligation is the 
result of a quasi-criminal proceeding, and 
penalty wiU not ordinarily be imposed 
unless the party obliged either acted 
dehberately in defiance of law or was 
guilty of conduct contumacious or dis- 
honest, or acted in conscious disregard of 
its obligation. Penalty wffl not also be 
imposed merely because it. is lawful to 
do so. Whether penalty should be im- 
posed for failure to perform a statutory 
obligation is a matter of discretion of the 
autlrority to be exercised judicially and 
on a consideration of aU the relevant 
circumstances. Even if a Tm'm'Tnnm 
penalty is prescribed, the authority com- 
petent to impose the penalty will be 
justified in refusing to impose penalty, 
when there is a technical or venial breach 
of the provisions of the Act or where 


the breach flows from a bona fide belief 
that the offender is ; not liable to act in 
the manner prescribed by, the statute. 
Those in charge of the affairs of the Com- 
pany in failing to register the Company 
as a dealer acted in the honest and 
genuine belief that the Company was 
not a dealer. Granting that they erred, 
no case for imposing penalty was made 
out. 

8. Liability to pay sales tax is impos- 
ed by Section 4 of the Act. Every dealer 
whose gross annual turnover exceeds 
Rs. 10,000/^ is hable to pay tax during 
the ten quarters in question. The expres- 
sion “demer” was defined at the relevant 
time as meaning: 

‘“Dealer means any person who exe- 
cutes any contract or carries on tihe busi- 
ness of selling or supplying goods in 
Orissa whether for commission, remune- 
ration or otherwise and includes any firm 
or Hindu Joint Family, and any society, 
dub or association which sells or sup- 
plies goods to its members. 

Explanation * « « «” 

9. A person to be a dealer within 
the meaning of the Act must carry on the 
business of selling or .supplying goods in 
Orissa. The expression ‘business” is not 
defined in the Act. But as observed by 
this Court in State of Andhra Pradesh v. 
Abdul Bakhi, 1964-7 SCR 664=(AIR 1965 
SC 531): 

‘The expression "business” though ex- 
tensively used is a word of indefinite im- 
port, in taxing statutes it is used in the 
sense of an occupation, or profession 
which occupies the tirne, attention and 
labour of a person, norinaUy with the 
object of making profit. To regard an 
activity as business there must be a course 
of dealings, either actually continued or 
contemplated to be continued with a pro- 
fit motive, and not for sport or pleasure.” 
The sales tax authorities and the Tribu- 
nal have held that the Company was car- 
rying on business of seUing or supplying 
materials to the contractors and with that 
view the High Court agreed. The Com- 
pany purchased bricks manufactured by 
its own contractors and sold &e bricks 
to the building contractors at a flat 30 
per cent, premimn over the purchase 
price in the case of “second class bricks” 
and ,25 per cent, premium in the case of 
‘‘first class bricfe”. Steel, cement and 
other materials were initially supplied at 
3% per cent, premium over the piuchase 
price paid by the Company. It was con- 
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tended on behalf of the Company that 
merely because the price charged to the 
contractors exceeded the price paid by the 
Company for acquiring the materials, 
motive of the Company to carry on busi- 
ness in building materials for profit, can- 
not be inferred. The Company, it is 
true, maintained no separate accounts 
relating to the . expenditure incurred by it 
for overhead and other charges in respect 
of those materials. Before the sdes tax 
authorities, cormsel for the Company also 
conceded that the Company had not 
maintained separate accounts from which 
it could be proved that the transactions 
of supply of brides, cement, steel and 
other commodities resulted in no profit. 
The High Court observed: 

“It is the Stores Department of the 
company as a whole whidi deals with the 
purchase, storage and sale of aU the 
goods required both for acquisition and 
issue of materials to be used for the con- 
struction and operation work of the Com- 
pany. * * * « the Company 

had to construct not only the buildings 
but also roads, railways, etc., acquire 
machinery and perform other multiferious 
activities connected with the establish- 
ment of steel plants and construction of 
the townsHp. There is nothing in the 
statement to show that the Company had 
at any time even contemplated the allo- 
cation of the total expenditure incurred 
for the maintenance of its Stores Depart- 
ment between the expenditure incurred 
in respect of the goods namely bricks, 
cement, steel etc., and other goods. If 
such allocation was not even contemplat- 
ed it will be imreasonable to say that 
when these goods were sold to the build- 
ing contractors at the prices mentioned 
above, the intention of the Company was 
merely to utilise the difference in price to 
meet the overhead charges in respect of 
these articles and that there was no pro- 
fit maliig motive.” 

10. It is unfortunate that in submit- 
ting the statement of case the Tribunal 
stated no facts at aU, and merely sub- 
mitted the question which was submitted 
by the Company and the question which, 
in the view of the Tribunm, arose out of 
the order. Even in the order deciding 
the appeal, the facts found on which the 
conclusion was based were not clearly 
set out. The Tribunal observed that 
though the primary object of the Com- 
pany was to establish a steel plant, the 
Memorandum authorised the Company to 
carry on “any trade or business” that it 
1970 S. C./17 m G— 5 


thought would be conducive to its inte- 
rest. Observed the Tribunal: 

“Judged in this light one cannot find 
anything wrong if in the initial stages 
when construction works were going on, 
the Company thought it prudent that in- 
stead of keeping its employees idle and 
bearing the cost of maintenance without 
any return, utilised them in some subsi- 
diary business which would promote the 
interest of the Company and bring some 
return. With that end in view the com- 
pany could as well have brought contrac- 
tors to manufacture brick in its lands, 
purchased the same from them, purchas- 
ed cement^ coal and other mate rials from 
dealers, opened a stores department and 
kept those materials so procured in its 
stores and thereafter effected sales of the 
materials to outsiders including its con- 
tractors. The Company knew that for 
speedy construction of its buildings and 
factory the contractors would require 
these materials and so the Company 
would not lose if it entered into such 
business. Rather that business would be 
in the interest of the Company, If the 
Company had no idea to enter into any 
business, there was no reason why it 
should have brought contractors to manu- 
facture bricks, purchased the entire stock 
from them, stocked the same and there- 
after sell the same to its building con- 
tractors.” 

But in so observing a very important 
piece of evidence appears -to have been 
ignored by the Tribunal. Annexed to the 
form of the tender submitted by the con- 
tractors there are certain "general rules 
and directions for the guidance of com 
tractors.” Paragraph 8 stated: 

“The memorandum of work tendered 
for, and the schedule of materials to be 
supplied by the H. S. Ltd., and their 
issue rates, shall be filled in and complet- 
ed in the oflSce of the Divisional Officer 
before the tender form is issued. If a 
form is issued to an intending tenderer 
without having been so filled in as com- 
pleted he shall request the office to have 
this done before he completes and deli- 
vers his tender.” 

Then following the conditions of contract 
of which condition No. 10 is material, it 
states — • 

"If the specification or estimates of the 
work provides for the use of any special 
description of materials to be supplied 
from the Engineer-in-Charge’s store, or if 
it is required that the contractor shall use 
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certain stores to be provided by the Engi- 
neer-in-Charge (such materials or stores, 
and the prices to be charged therefor as 
hereinafter mentioned being so, far as 
practicable for the convenience of the 
contractor, but not so as in any -way to 
control die -meaning or effect of this con- 
tract specified in the schedule or memo- 
randum hereto annexed), the contractor 
shall be supplied vidth such materials and 
stores as required from time to time to 
be used by him for the purpose of the 
contract orfy, and the value of the full 
quantity of materials and stores so sup- 
plied at the rates specified in the said 
schedule or memorandum may be set off 
or deducted from any sums then due, or 
thereafter to become due to the contrac- 
tor under the contract, or otherwise or 
against or from the security deposit. AB 
materials supplied to the contractor shall 
remain the absolute property of the Com- 
pany, and shall not on any accoimt be re- 
moved from the site of the work, and 
shall at all times be open to inspection 
by die Engineer-in-Charge. Any such 
materials unused and in perfectly good 
condition at the time of the completion or 
determination of the contract shall be re- 
turned to the Engineer-in-Charge’s store, 
if by a notice in writing imder his hand 
he shall so require; ® 

Attached to the tender form is the sche- 
dule which recites; 

"Recovery of rates of materials to be 
supplied by H. S. L., for the work of: 

(1) Construction of brick masonry 
compound wall around plant area. Nor- 
thern section. Length 2.4 miles. 

(2) Construction of brick masonry 
compound wall around plant area. Sou- 
thern section. Length 2.30 miles. 

(3) Construction of brick masonry 
compound wall rovmd plant area. Mar- 
shalling yard section. Length 4.15 miles.” 

11. It is followed by a table which 
sets out the Serial No. of the articles to 
be specified, description of materials imit, 
rate and place of delivery. 

12. It is dear from the terms of the 
tender and die schedule annexed diereto 
that the Company was to diarge certain 
rates for die materials to be supplied by 
it. One of the contracts which has been 
produced before this Court states under 
the head "Rate”: Rs. 5.94 + 3^ per cent 
storage charges against "cement in bags”, 
Rs. 800.00 4- SVi per cent storage charges 
against “structural steel and M. S. rods” 
and “Rs. 41.25 for 1000 bricks” against 
“first dass bricks”. Apparendy 3% per 
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cent over the specified rate was agreed 
to be paid by the contractors as storage 
charges in respect of cement and structu- 
ral steel and M. S. rods. No specific per- 
centage was set out in respect of the 
bricks and an indusive price was. made 
chargeable; 

13. Relying upon the terms of the 
schedule, counsel for the Company con- 
tends that the contractors and the Com- 
pany expressly agreed that 3^ per cent 
Over the agreed price of the goods was 
chargeable as storage charges. It is com- 
mon ground that the rate mentioned 
against cement and structural steel is the 

rice at which the goods were purchased 

y the Company. If the Company was 
charging a fixed percentage on the price 
paid by it for procuring such goods for 
storage and other incidental charges, it 
would be difficult to resist tlie conclusion 
that the Company was , not carrying on 
the business of selling cement and struc- 
tural steel. There is of com-se no state- 
ment in the schedule that the price charg- 
ed by the Company in excess of the price 
paid by the Company of its contractors 
for bricks was in respect of storage 
charges. 

14. But neither the Tribunal nor the 
High Court has referred to this important 
piece of evidence and we are unable to 
decide these appeals unless we have an 
additional statement of facts in the light 
of the relevant evidence as to whether 
the excess charged over and above the 
price which the Company paid for pro- 
curing Cement and Steel (expressly call- 
ed storage charge) and bricks was intend- 
ed to be profit. If the Company agreed 
to charge a fixed percentage above the 
cost price, for storage, insurance and ren- 
tal charges, it may be reasonably infer- 
red that the Company did not carry on 
business of supplying materials as a part 
of business activity with a view to mak- 
ing profit. 

15. The Tribunal’s statement of case 
is bald and in recording its findings the 
Tribunal has ignored a very important 
piece of evidence. To enable us to ans- 
wer the questions referred, it is necessary 
that the Tribunal should be called upon 
to submit a supplementary statement of 
the case on the questions whetlier the 
Company charged any profit apart from 
the storage charges for supplying cement 
and structural steel, and •whetlier the 
difference between the price charged to 
the contractors and the price paid by the 
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Company to its suppliers for bricks was 
not in respect of storage and other inci- 
dental charges. The Tribunal to submit 
the supplementary statement of case to 
this Court, within three months from the 
date on which the papers reach the Tri- 
bunal 

Order accordingly. 


AIR 1970 SUPREME COURT 259 
(V 57 C 53) 

(From Patna; AIR 1969 Pat 394) 

M. HIDAYATULLAH, C. J., J. C. SHAH, 

V. IL\MASWAMI, G. K. MITTER, 
AND A. N. GROVER, JJ. 

In Civil Appeal No. 2346 of 1968: The 
Rt. Reve. Bishop S. K. Patro and others. 
Appellants v. State of Bihar and others. 
Respondents. 

In Writ Petns. Nos. 430 and 431 
of 1968 (1) S. V. Qadir and others, 
(In W. P. No. 430 of 1968), (2) Rev. M. 
P. Hembrom, (in W. P. No. 431 of 1968), 
Petitioners v. The State of Bihar and 
others, (in both the Petns.), Respondents. 

Civil Appeal No. 2346 of 1968 and 
Writ Petns. Nos. 430 and 431 of 1968, 
D/- 2-4-1969. 

(A) Constitution of India, Ait. 30 (1) — • 
Protection of Article 30 (1) extends both 
to pre-constitution as well as post-con- 
stitution educational institutions provid- 
ed they are continued to be administered 
by minorities either based on reh'gion or 
I^guage. 

IBe guarantee of protection under 
Article 30 is not restricted to educational 
institutions established after the Constitu- 
tion: institutions which had been esta- 
bhshed before the Constitution and con- 
tinued to be administered by minorities 
either based on religion or language qua- 
My for the protection of the right of 
minorities dedared by Article 30 of the 
Constitution. AIR 1958 SC 956, FoU. 

(Para 8) 

(B) Constitution of India, Article 30 (1) 
. — Minority — Right to set up educa- 
tional institution of their choice — Per- 
sons must be residents in India and must 
form well-defined religious or linguistic 
minority — Right cannot be claimed by 
non-resident foreigners. 

Prior to the enactment of the Constitu- 
tion there was no settled concept of 
Indian citizenship, and it cannot be said 

fM/KM/B819/69/K:SB/D 


that Christian Missionaries who had set- 
tled in India and the local Christian resi- 
dents of Bhagalpur did not form a mino- 
rity comrriunity. It is true that the mino- 
rity competent to claim the protection of 
Article 30 (1) and on that account the 
privilege of establishing and maintaining 
educational institutions of its choice must 
be a minority of persons residing in India. 
It does not confer upon foreigners not 
residents in India the right to set up edu- 
cational insb'tutions of fteir choice. Per- 
sons setting up educational institutions . 
must be resident in India and they must 
form a well-defined religious or linguistic 
minority. It is not however predicated 
that protection of the right guaranteed 
under Art. 30 may be availed of only in 
respect of an institution established before 
the Constitution by persons bom and 
resident in British Lidia. (Para 19) 

(C) Constitution of India, Articles 30 
and 29 — Unlike Article 29, citizenship 
is not a necessary qualification for claim- 
ing protection imder Article 80 — AIR 
1969 Pat 394, Reversed. 

The protecfa'on of the rights under Arti- 
cle 29 may be claimed only by Indian 
citizens. Article 30 guarantees the right 
of minorities to establish and administer 
educational insb'tutions; the arbde does 
not expressly refer to citizenship as a 
qualification for the members of the mino- 
rities. AIR 1969 SC 465 & AIR 1963 SC 
540, Ref. to; AIR 1969 Pat 394, Reversed. 

(Para 20) 

(D) Consbtubon of Lidia, Article 30 (1) 
— Primary school established in 1854 by 
Chrisban missionaries and local Chrisban 
residents of Bhagalpur with aid of funds 
parby contributed by them and pardy by 
Chrisban Missionary Society of London — 
School subsequendy converted into Chris- 
ban RL'ssionary Society Higher Secondary 
School managed by the Nabonal Chris- 
ban Council of Lidia — Held that the 
school was enbded to protecbon of Arti- 
cle 30 (1) and that the order interfering 
wth its management was invalid. AIR 
1969 Pat 394, Reversed. 

A primary school started in 1854 at 
Bhagmpur was converted into Church 
Missionary Society Higher Secondary 
School and was managed by the Nabonal 
Chrisban Council of India. By an order 
dated 22-5-1967 the Educabon Depart- 
ment authoribes had set aside the elec- 
bon of the President and the Secretary 
of the school and had directed the school 
to consbtute a Managing Committee in 
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accordance ■mth that order. The question 
in diqjute was whether the school could 
daim protection under Article 30 (1). The 
extracts from the Record Book clearly 
showed that the local residents of Bha- 
galpur had taken a . leading role in esta- 
blishing and maintaining the school. As- 
sistance was undoubtedly obtained from 
other bodies including the Church Mis- 
sionary Society, London. But the School 
was set up by tihe Christian Missionaries 
and the local Christian residents of 
Bhagalpur with the aid of funds part of 
whidi was contributed by them. 

Held that (i) tire conclusion reached by 
the High Court that the School was esta- 
blished not by .the local Christians of 
Bhagalpur, but by the Church Missionary 
Society, London was not justified on the 
evidence. The fact that funds were ob- 
tained from the United Kingdom for as- 
sisting in setting up and developing the 
School or that the management of the ins- 
titution was carried on by some persons 
who may not have been bom in India 
was not a ground for denying the protec- 
tion of Article 30 (1). (Paras 18 & 20) 

(ii) the Hi^ Coxirt was also in error in 

holding that before any protection can 
be claimed xmder Article 30 (1) in respect 
of the Church Missionary Society Higher 
Secondary School, it was required to be 
proved that all the persons or a majority 
of them who established the institution 
were “Indian dtizens" in the year 1854. 
There being no Indian citizenship in the 
year 1854 independently of the citizenship 
of the British Empire, to incorporate in 
the interpretation of Art. 30 in respect of an 
institution established by a minority the 
condition that it must in addition be prov- 
ed to have been established by persons 
who would, if the institution had been set 
up after the Constitution, have claimed 
Indian citizenship, is to whittle down the 
protection of Article 80 in a manner not 
warranted by the provisions of the Con- 
stitution. (Para 21) 

(iii) that the order passed by the edu- 
cational authorities should be declared as 
invalid. AIR 1969 Pat 394, Reversed. 

(Para 22) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 465 <V 56)= 

W. P. No. 1 of 1968, D/- 13.-9-68 
Rev. Father W. Proost v. State of 
Bihar 20 

(1963) AIR 1963 SC 540 (V 50)= 

1983^ SCR 837, Rev. Sidhajbhai 
" V. State of Bombay 20 


(1958) AIR 1958 SC 956 (V 45)= ' 

1959 SCR 995, In re. The Kerala . 

Education BiU, 1957 8 

Mr. M. C, Setdwad Sr. Advocate, (Mr. 
R. Gopalkrishnan Advocate with him), for 
Appellants, (in C. A. No. ^46 of 1968); 1^. 
R. Gopalakrishnan, Advocate, for Peti- 
tioners, (in W. Ps. Nos. 430 and 431 of 
1968); Mr. D. Gobmrdhun, Advocate, for 
Respondents (in C. A. No. 2346 of 1968); 
B. P. Jha, Advocate, .for Respondents (in 
W. Ps. Nos. 430 and 431 of 1968). 

The following Judgment of the Court 
was delivered by 

SHAH^ J.: — A primary school started 
in 1854 at Bhagalpur was later convert- 
ed into a Hi^er Secondary School. 

2. The Legislature of the State of 
Bihar enacted the Bihar Hi^ Schools 
(Control and Regulation of Administra- 
tion) Act 13 of 1960 which by Section 8 
invested the State Government wdth 
power to frame rules. Section 8 (1) pro- 
vides: 

‘‘The State Government may, after pre- 
vious publication and subject to the pro- 
visions of Articles 29, 30 and 337 of the 
Constitution of India, make rules not in- 
consistent with this Act for carrying out 
the purposes of this Act.” 

In 1964 rules were framed under the Act 
by the State Government of Bihar. Rule 
41 provides: 

“These rules shall not apply to the 
schools established and administered by 
the minorities whether based on religion 
or language.” V 

3. By order dated September 4, 1963, 
the President of the Board of Secondary 
Education approved the election of Bishop 
Paimar ^ President and Rev. Chest as 
Secretary' of the Church Missionary So- 
ciety Higher Secondary School. • This 
order was set aside by tihe Secretary. to 
the Government, Education Department, 
by order dated May 22, 1967. On June 
21, 1967, tihe Rerfonal Deputy Director 
of Education, Bhagalpm*; addressed a 
letter to the Secretary, Church Missionary 
Society School, Bhagalpur, inviting his 
attention to tihe order dated May 22, 1967, 
and requested him to take steps to con- 
stitute a Managing Committee of the 
School “in accordance with that order”. 

4. A petition was then filed in the 
High Court of Patna by four petitioners 
(who are appellants in Appeal No. 2348 
of 1968) for a writ quashing the order 
dated May 22, 1967, and for an order res- 
training the respondents — the State of 
Bihar, tihe Secretary to the Govemrrient 
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of Bihar, Department of Education and 
the educational authorities of the State — 
froni interfering with the right of the 
petitioners to control, a dmini ster and 
manage the affairs of the School. The 
High Court of Patna dismissed the peti- 
tion. The High Court held that the pri- 
mary School at Bhagalpur was establish- 
ed by the Church Missionary Society of 
London; that the School had developed 
into the present Church Missionary So- 
ciety Higher Secondary School; and that 
the School was ad mi nistered in recent 
times by the Church Missionary Society 
of the Bhagalpur Diocese; and that the 
School not being an educational institution 
established by a minority, protection was 
not afforded thereto by Article 80 of the 
Constitution. Against the order dismiss- 
ing the petition. Civil Appeal No. 2346 
of 1988 has been filed in this Court. 

5. Two other petitions are filed in this 
Court claitning relief on the footing that 
by the order dated May 22, 1967, of the 
Government of Bihar the fundamental 
right of the Christian minority to main- 
tain an educational institution of its choice 
and guaranteed by Article 30 (1) is in- 
fringed. Writ Petition No. 430 of 1968 
is filed by the Principal, Church Missio- 
nary Society Higher Secondary School, 
Bhagalpur, ■ the Secretary, Bihar Christian 
Coimcil, Gaya, the Secretary, Santhaha 
Christian Council, Bhagalpur, and the 
Secretary National Christian Council of 
India, Nagpur. Writ Petition No. 431 of 
1968 has been filed by Rev. M. P. Hem- 
brom. Parish Priest, Chmch Missionary 
Society, Bhagalpur, two of whose chil- 
dren are being educated at the School. 
These petitions are heard with Civil Ap- 
peal No, 2346 of 1968. 

6. The High Court found on a consi- 
deration of the evidence that the Church 
Missionary Society Higher Secondajgr 
School is a "denominational institution”, 
that “scripture classes are held in the 
School and lessons on the life and teach- 
ing of Lord Jesus Christ are taught” and 
examinations are held m the subject for 
all students, that every morning, before 
the classes begin, the prayers from the 
prescribed Chrndr Books are offered by 
the students and the members of the staff, 
and each meeting of the Managing Com- 
mittee of the SAool begins and closes 
wih prayers from the "Book of Common 
Prayer”. Correctness of the fin d in g re- 
corded by, the Hi^ Court is not chal- 
lenged before us. The finding recorded 
by the High Court that the School ori- 


ginally started in the year 1854 as a pri- 
mary school had since developed into the 
present Church Missionary Society Higher 
Secondary School is also not challenged 
before us. 

7. The only question which falls to be 
determined, is whether the petitioners in 
the two writ petitions and the appellants 
in Appeal No. 2346 of 1968 are entitled 
to claim the protection of Article 30 of 
the Constitution on the ground that the 
Church Missionary Society Higher Secon- 
dary School at Bhagalpur is an educa- 
tional institution of their choice establish- 
ed by a minority. 

8. Article 30 of the Constitution by 
clause (1) provides: 

"All minorities whether based on reli- 
gion or language, shall have the right to 
establish and administer educational insti- 
tutions of their choice.” 

The guarantee of protection under Arti- 
cle 80 is not restricted to educational in- 
stitutions established after the Constitu- 
tion: institutions which had been esta- 
blished before the Constitution and con- 
tinued to be administered by minorities, 
either based on religion or language 
qualify for the protection of the right of 
minorities declared by Article 30 of the 
Constitution. In In Re. The Kerala Edu- 
cation Bill, 1957, 1959 SCR 995=(AIR 
1958 SC 956), Das, C. J., observed at p. 
1051 (of SCR)=(at p. 978 of AIR): 

"There is no reason why the benefit of 
Article 30 (1) should be limited only to 
educational institutions established after 
the commencement of the Constitution. 
The language employed in Article 30 (1) 
is wide enough to cover both pre-Consti- 
tution and post-Constitution institutions. 
It must not be overlooked that Article 30 
(1) mves the minorities two rights, name- 
ly, (a) to establish, and (b) to adininister, 
educational institutions of their choice. 
The second right clearly covers pre-Con- 
stitution schools just as Article 26 covers 
the right to maintain pre-Constitution reli- 
gious institutions.” 

9. It was the case of the State and 
the parties intervening in the writ peti- 
tion before the High Com± that the 
School was established by the Church 
Missionary Society, London, which they 
claimed was a Corporation with an alien 
domicile and "such a Society was not a 
minority based on rehgion or language” 
within the meaning of Article 80 of the 
Constitution. On behalf of the appellants 
in the appeal and the petitioners in the 
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two writ petitions filed in this Court it 
is claimed that the School was started in 
1854 by the local Christian residents of 
Bhagalpur. They concede that the 
Church Missionary Society of London did 
extend financial aid in the establishment 
of the School, but they contend that on 
that account, the School did not cease to 
be an educational institution established 
by a religious minority in India. 

10. There is on the record important 
evidence about establishment in 1854 of 
the Lower Primary School at Bhagalpur. 
It is unfortunate that sufficient attention 
was not directed to that part of die evi- 
dence in the High Court. Tlie “Record 
Book” of the Church Missionary Associa- 
tion at Bhagalpur which is Annexure ‘D’ 
to writ Petition No. 430 of 1968 furnishes 
evidence of vital importance having a 
bearing on the establishment of the 
School. It contains copies of letters writ- 
ten from Bhagalpur and minutes of meet- 
ings held and the resolutions passed by 
the Local Council of Bhagalpur. On 
June 1, 1848, Rev. Vaux informed the Cal- 
cutta Corresponding Committee of the 
Church Missionary Society by a letter that 
if the Calcutta society were to establish a 
School at Champanagar, “local assistance 
shall not be wanting to the extent of 1000 
or 1200 rupees a year, besides providing 
a school house and residence for the 
master”, and that “At first, for breaking 
up the fallow ground and setting the 
school agoing the presence of a Missio- 
nary of tact and experience may be neces- 
sary . On June 26, 1848, Rev. Vaux by 
another letter informed the Calcutta Cor- 
responding Committee that a special ser- 
vice was held in the Church on June 22, 
1848 and thereafter on Friday June 23, 
1848, a meeting was held and contribu- 
tions were invited from persons present 
mcluding Indian residents, that monthly 
subscriptions of Rs. 202 for the “salary of 
masters and other expenses were promis- 
ed, and that an amount of Rs. 1,647 was 
donated for building the school and resi- 
dence for the master; that the general im- 
pression made was so favourable to the 
cause that he felt justified in assuring 
me Calcutta Committee that the locd 
Committee were in a position to guarantee 
certain requisites for making a com- 
rnencement such as payment of the salary 
of the School Master and Mistress and 
the bmlding of a house for their accom- 
modation which may afterwards be en- 
larged so as to form a suitable residence 
tor a Mission. 


11. By letter dated July 10, 1848 the 
Secretary,: Calcutta Corresponding Com- 
mittee, informed Rev. Vaux that they were 
looking out for a prominent person to 
commence missionary operations by open- 
ing a School "which is indeed a common 
way of beginning a Mission”. In a letter 
dated December 22, 1848, written from 
Bhagalpur it was stated: 

“The Society will provide for the Mis- 
sionary’s salary and trust that local funds 
win provide a residence for him of a 
suitable kind. All other Mission require- 
ments, such as school teachers etc., should 
be left to be provided on the spot.” 

12. Then there are minutes of the 
resolutions passed at a meeting held on 
October 24, 1849 by the Parent Com- 
mittee and anotlier resolution dated Octo- 
ber 25, 1851, of the Local Committee, to 
raise funds, and to determine upon dis- 
bursements with the advice of ffie Mis- 
sionary to promote the objects of the 
Mission. In the minutes of the meeting 
dated October 25, 1851, it is recorded 
that a statement of accoimt of receipts 
and disbursements up to September 30, 
1851 including expenses of a boys school 
and salary of . - masters, “hire of school 
rooms and furm'ture” and expenses of a 
girls’ school “including cost of working 
materials up to date” was submitted. 

13. In a letter from the Treasmer of 
the Committee dated May 10, 1852, it 
was stated: 

"One of the conditions on which the 
Church Missionary Society consented to 
send a Missionary to this station was that 
he should be jJrovided by local friends 
with a suitable residence. As this ap- 
peared to be a sine qua non, subscrip- 
tions were raised for the purpose of 
building a Mission house; * " ® 

To this end I propose, that as soon as 
the balance in hand amounts to Rs. 11,000 
that sum be traiisferred by me as your 
Treasurer to the Calcutta Corresponding 
Committee of the C. M. S.; to be held 
by them in trust as the “Bhagalpur Mis- 
sion Fund". The interest of this sum will 
be more than sufficient to pay the rent or 
the present Mission premises, viz., Rs. 45 
per month; and accordingly, as sora as 
the transfer is effected responsibility 
(sic). The whole . of our remaining lo^ 
funds and future collections can then be 
devoted to the support of schools, or- 
phanage etc; and we shaR be better able 
to regulate our expenditure by our means> 
and increase our efforts in proportion to 
our wants.” 



1970 S, K. Patro v. State of Bihar (Shah J.) [Prs. 14-20] . S. C. 263 


14. At a meeting of the Local Com- 
mittee held on March 22, 1853, it was re- 
solved that the Committee expresses their 
satisfaction at the progress made by Mr. 
Droese in building the Bungalow and tliat 
the Treasurer be authorised to pay to 
Mr. Droese out of the Reserve Fund the 
further sum of Rs. 3,500/- required to 
complete the building. 

15. At a meeting of the Local Com- 
mittee held on August 23, 1856, it was 
recorded that on an .area of 21 bighas of 
land for which a perpetual lease was ob- 
tained on November 26, 1853, the Asso- 
ciation had built a Bungalow and offices 
for the Missionary, houses for native 
Christians and an orphanage. At a meet- 
ing held on October 17, 1856, it was re- 
solved that the Committee desired sin- 
cerely to thank Mr. Brown for "kind, ac- 
tive and liberal interest he had taken in 
the Mission from the first and particularly 
for maldng over to the Society mission 
property which his own exertions had in 
great measure secured”. 

16. It appears from this correspon- 
dence and the resolutions and the discus- 
sions at the meetings that a permanent 
home for the Boys' School was set up in 
1854 on property acquired by local Chris- 
tians and in biiUdings erected from funds 
collected by them. The_ institution 
along with the land on which it was 
built and the balance of money from the 
local fund were handed over to the 
Church Missionary Society in 1856. It is 
also true that substantial assistance was 
obtained from the Church Missionary So- 
ciety, London. But on that account it 
cannot be said that the School was not 
established by the local Christians with 
their own efforts and was not an educa- 
tional institution established by a mino- 
rity. 

17. The Church Missionary Society 
Higher Secondary School is an educa- 
tional institution administered by a mino- 
rity; that was so foimd by the High Court 
and is not now in controversy. 

18. The High Court held that the pri- 
mary school started in the year 1854 was 
started by the Church Missionary Society, 
London, and such a Society cannot be 
said to be a citizen of India and that in 
any event the persons who constituted 
the Society were aliens and on tliat ac- 
count it cannot be said that the Church 
Missionary Society Higher .Secondary 
School is an educational institution esta- 
blished by a minority. It is unnecessary 
to (hlate upon these matters at length. 


for, in omr judgment, the conclusion that 
the School was established not by the 
local Christians of Bhagalpur, but by the I 
Church Missionary Society, London, is 
not justified on the evidence. The extracts 
from the Record Book clearly show that 
ihe local residents of Bhagalpiu- had 
taken a leading role in establishing and 
maintaining the school. Assistance was 
undoubtedly obtained from other bodies 
including the Church Missionary Society, 
London. But the School was set up by 
the Christian Missionaries and the local 
residents of Bhagalpur with the aid of 
funds part of which was contributed by 
them. 

19. It is unnecessary to enter upon 
an enquiry whether all the persons who 
took part in establishing the School in 
1854 were “Indian Citizens”. Prior to the 
enactment of the Constitution there was 
no settled concept of Indian citizenship, 
and it cannot be said that Christian Mis- 
sionaries who had settled in India and 
the local Christian residents of Bhagalpur 
did not form a minority commxmity. It is 
true that the minority competent to claim 
the protection of Article 30 (1) and on 
that account the privilege of establishing 
and maintaining educational institutions 
of its choice must be a minority of per- 
sons residing in India. It does not con- 
fer upon foreigners not resident in India 
the right to set up educational institutions 
of their choice. Persons setting up edu- 
cational institutions must be resident in 
India and tlrey must form a well^efined 
religious or linguistic minority. It is not 
however predicated that protection of 
the right guaranteed under Article 30 
may be av^ed of only in respect of an 
institution estabh'shed before the Consti- 
tution by persons bom and resident in 
British India. 

20. It is necessary to bear in mind the 
difference in the phraseology used in 
Articles 29 and 30 of the Constitution. By 
Article 29 (1) any section of the citizens 
residing in tlie territory of India or any 
part diereof having a distinct language, 
script or culture of its own shall have 
the right to conserve the same, and Cl. (2) 
guarantees that no citizen shall 
be denied admission into any educa- 
tional institution, maintained by the State 
or receiving aid out of State funds on 
grounds oiily of religion, race, caste, 
language or any of them. The protecb'on 
of the rights under Article 29 may be 
claimed only by Indian citizens. Art 30 
guarantees lie right of minorities to 
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establish and administer educational inst- 
itutions: the article does not expressly 
refer to citizenship as a qualification for 
the members of the minorities. In Rev. 
Father W. Proost v. State of Bihar, W. P. 
No. 1 of 1968, D/- 13-9-1968 = (AIR 1969 
SC 465), this Court observed: 

'In our opinion the ^vidth of Article 30 
(1) cannot be cut down by introdudng 
in it considerations on which Article 29 

S is based. The latter article is a gene- 
protection which is given to minorities 
to conserve their language, script or cul- 
ture. * * » The two articles creat- 

ed two separate rights, although it is pos- 
sible that they may meet in a given 
case.” 


The Court then observed, after referring 
to the judgment in Rev. Sidhajbhai Sabhai 
V. State of Bombay, (1963) 8 SCR 837= 
(AIR 1963 SC 540) that: 

“ the language of Article 30 (1) 

is wide and must receive full meaning. 
We are dealing with protection of minori- 
ties and attempts to whittle down the 
protection caimot be allowed. We need 
not enlarge the protection but we may 
not reduce a protection naturally flowing 
from the words. Here the protection 
clearly flows from the words and there Is 
nothing on the basis of winch aid can be 
sought from Article 29 (1).” 

The fact that funds were obtained froin 
the United Kingdom for assisting in set- 
ting up and developing the School or that 
the management of tibe institution was 
carried on by some persons who may not 
have been bom in Ridia is not a ground 
for denying the protection, of Art. 30 (1). 

21. We are also unable to agree with 
the High Court that before any protec- 
tion can be claimed under Article 80 (1) 
in respect of the Church Missionary So- 
ciety Higher Secondary School it was re- 
quired to be proved that aR persons- or 
a majority of them who established the 
institution were “Indian citizens” in the 
year 1854. There being no Indian citi- 
zenship in the year 1854 independently of 
the citizenship of the British Empire, to 
incorporate in the interpretation of Arti- 
cle 30 in respect of an institution esta- 
blished by a minority the condition that 
it must in addition be proved to have 
been established by persons who would, 
if the institution had been set up after 
the Constitution, have claimed Indian 
citizenship, is to whittle do-wn the protec- 
tion of Article 30 in a manner not war- 
ranted by the provisions of the Constitu- 
tion. 


22. The order passed by the Educa- 
tional authorities requiring the Secretary 
of the Church Missionary Society Higher 
Secondary School to take steps to con- 
stitute a Managing Committee in accord- 
ance with the order dated May 22, 1967, 
is dedared invalid. 

23. The appeal is allowed and the 
rule in the , two writ petitions is made 
absolute. There wiU be no order as to 
costs in the two writ petitions. Since it 
appears that all the requisite materials 
were not placed prominently before the 
High Court in the writ petition out of 
which Appeal No. 2346 of 1968 has arisen, 
we direct that in the appeal the parties 
shall bear their, o-wn costs throughout. 

Appeal allowed and Rules 
made absolute. 
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(From Kerala: ILR (1965) 2 Ker 639) 

J. C. SHAH, S. M. SIKRI AND 
V. RAMASWAMI, JJ. 

Jothi Timber Mart, etc., Appellants v. 
The Corporation of Calicut and another, 
(Ri all the Appeals), Respondents. 

Civil Appeals Nos. 1079 to 1086 and 
1088 to 1099 of 1966, D/- 18-7-1969. 

(A) MunicipaKties ^ Calicut City 
Municipal Act (Kerala Act 30 of 1961), 
Section 126 — Section is not ultra vires 
Entry 52, List H of Sch. 7 of Constitu- 
tion — Pro-viso to Section 126 — Inter- 
pretation of — Constitution of. India, 
Sch. Vn, List H, Entry 52, Articles 246 
and 245 — Civil P. C. (1908), Preamble. 

Section 126 is not ultra vires Entry 52 
of List n, Sch. vn and it does not vio- 
late the restrictions imposed upon State 
Legislature by the Constitution. (Para 6) 

Entry of goods -within the local area 
for consmnption, use or sale therein is 
made taxable, by ^e State Le^lature. 
No authority to impose a general levy ot 
tax on entry of goods into a local area 
is conferred on the State Legislature by 
Item 52 of List H of Schedrde 
the Constitution. The Municipality^ de- 
rives its power to tax from the State 
Legislature and can obviously not nave 
auftiority more extensive rr® 

authority of the State Legislature. If the 
State Legislature is competent to levy a 
tax only on the entry of goods for con- 

LM/AN/D383/69/SNV/D 
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smnption, use or sale into a local area, 
the Municipality cannot under a legisla- 
tion enacted in exercise of the power con- 
ferred by Item 52, List IE have power to 
levy tax in respect of goods brought into 
the local area for purposes other than 
consumption, use or sale. The authority 
of the State Legislature itself being sub- 
ject to a restriction in that behalf, Sec- 
tion 126 may reasonably be read as sub- 
ject to the same limitations. When the 
power of the Legislature with limi ted 
authority is exercised in respect of a sub- 
ject-matter, but words of wide and gene- 
ral import are used, it may reasonably be 
presumed that the Legislature was using 
the words m regard to that activity in 
respect of which it is competent to legis- 
late and to no others and that the Legis- 
lature did not intend to transgress the 
limits imposed by the Constitution. To 
interpret the expression ‘brought into the 
city” used in Section 126 (1) as meaning 
■brought into the city for any purpose and 
without any limitations” would amount 
to attributing to the Legislature an inten- 
tion to ignore the constitutional limita- 
tions. The expression ‘brought into the 
city” in Section 126 must therefore be 
interpreted as meaning ‘brought into the 
municipal limits for purposes of con- 
sumption, use or sale and not for any 
other pmpose. AIR 1941 FC 72, Relied 
on. (Para 6) 

(B) Municipalities ■ — Calicut City 
Municipal Act (Kerala Act 30 of 1961), 
Section 126, Proviso — Interpretation — 
Does not exempt from taxation timber 
brought into city in comse of transit even 
when it is not directly removed out of 
city. ILR (1965) 2 Ker 639, Reversed. 

It cannot, be assumed that the entry of 
goods into the City may be only for the 
tour purposes, namely, for consumption, 
use, sale or transit. Consequently, it can- 
not be said that the proviso exempts from 
taxation timber brought into the city in 
the course of. transit even when it is not 
directly removed out of the city by rail, 
road or water. The proviso has a limited 
operation. It merely provides that the 
municipality shall not be entitled to levy 
a tax on timber brought into the city in 
the course of transit to any place outside 
the city and directly removed out of the 
city by rail, road or water. But on that 
accoimt it cannot be said that the proviso 
is enacted with the object of bringing to 
tax aU entry of timber which is not 
brought into the city in the course of 
transit to any place outside the city and 


directly removed out of the city by rail, 
road or water. ILR (1965) 2 Ker 639, 
Reversed. (Para 7) 

Cases Referred; Chronological Paras 
(1941) AIR 1941 FC 72 (V 28)= 

1941 FCR 12, In re, Hindu 

Women’s Eighte to Property Act, 

1937 6 

Mr. H. R. Goldiale, Senior Advocate 
(Mr. B. Datta, Advocate, and M/s. J. B. 
Dadachanji and O. G. Mathur, Advocates 
of M/s. J. B. Dadachanji and Co., witii 
him), for Appellants (In all the Appeals); 
Mr. C. K. Daphtary, Senior Advocate (Mr. 
A. S. Nambiar and Miss Lily Thomas, 
Advocates, with him), for Respondent 
No. 1 (In aU the Appeals); M/s. D. P. 
Singh and M. R. K. Pillai, Advocates, for 
Respondent No. 2 (In all the Appeals). 

The following Judgment of toe Court 
was delivered by 

SHAH, J.; — In a group of petitions 
presented before toe High Court of 
Kerala toe appellants challenged the vali- 
dity of the levy of “timber-tax” by toe 
Corporation of Calicut on toe grounds, 
inter alia, that toe State Legislature is in- 
competent to impose that tax under the 
Kerda Act 30 of 1961. Govindan Nair, 
J., declared that toe Legislature was in- 
competent to enact Section 126 of toe 
Calicut City Municipal Act, 1961 (30 of 
1961). The decision of Govindan Nair, J., 
was reversed in appeal by a Division 
Bench of toe High CoTut and the peti- 
tions were dismissed. 

2. By virtue of Article 246 read with 
Schedule VII, Item 52, List II of the 
Constitution, the State may legislate in 
the matter of “tax on the entry of goods 
into a local area for consumption, use or 
sale therein”. The appellants contend 
that Section 126 conferring authority to 
impose timber tax violates toe restrictions 
upon toe legislative power imposed by 
toe Constitution and on that accotmt is 
void. 

3. Section 98 of toe Act enumerates 
the taxes and duties which the Munici- 
pality may levy and one of the taxes des- 
cribed in clause (e) is “tax on timber 
brou^t into toe city”. Section 126 dec- 
lares a charge of tax on timber brought 
into toe city: it provides, (insofar as it is 
material): 

(1) If toe Cormcil by a resolution deter- 
mine that a tax shall be levied on timber 
brought into the city, such tax shall be 
levied at such rates, not exceeding five 
rupees per ton, and in such maimer as 
may be determined by toe Council: 
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Provided that no tax shall be levied on 
any timber brought into the city in the 
course of transit to any place outside the 
city and directly removed out of the city 
by rail, road or water. 

(2) No timber shall, except in the case 
referred to in the proviso to sub-sec. (1) 
be brought into the city rmless the tax 
due thereon has been paid. 

(3) The tax shall be levied on timber 
kept within the city for sale if the com- 
missioner has reason to believe that the 
tax, if any, due thereon has not been 
paid: 

« « * « « » 

4. Power to make bye-laws for sale 
and seizure of timber in respect of which 
tax is not paid and for carrying out the 
provisions relating to the levy of tax is- 
conferred by Section 126 (6) and Sec- 
tion 369 (1) of the Act. The Corporation 
of Calicut has framed bye-laws relating 
to the levy and collection of timber tax. 
It is provided by Clause 3 that the tax on 
timber shall be paid immediately on tim- 
ber being brought into the City. Bye- 
law 7 provides: 

"(1) If timber is brought into the city 
and it is claimed that it is in the course 
of transit to a place outside the city and 
not for consumption, use or sale within 
the city and if in the opinion of tlie au- 
thority or officer authorised to collect tlie 
tax on timber, such timber brought into 
due city is not for the purpose of transit 
but for the purpose of consumption, use 
or sale therein, such authority or officer 
may demand from the person claiming 
exemption an amount equal to the tax 
leviable for such timber as security. 

(2) If the person, who has paid the 
security satisfies the Commissioner within 
14 days from the date of payment that 
the timber in respect of which the amount 
was paid was brought into the city in the 
course of transit and not for consumption, 
use or sale therein the Commissioner shall 
refund the amount to such person. Otlier- 
wise the same shall be appropriated to- 
wards tax due on such timber. 

(3) ** * « 

(4) * » * . 

The High Court held that timber may be 
imported within the limits of the Corpo- 
ration for four purposes — (1) for con- 
sumption in the city (2) for use in the 
city; (3) for sale in the city; and (4) for 
transit through the city, and since all the 
four purposes were within the enacting 
part of the section and the proviso to 


Calicut Mtmicipality (Shah J.) A.I.!R. 

Section 126 (1) having eliminated the 
right of the Mxmicipality to levy tax for 
transit throu^ the city, "the taxing power 
conferred by Entry 52, List II of the 
Seventh Schedule was ensured and its 
constitutional strength and validity up- 
held” thereby. 

5. Counsel for the appellants contends 
that the High Court was in error in hold- 
ing that entry of timber into the Munici- 
pal area may be only for consumption, 
use, or sale within the Mimicipality or in 
the course of transit through the Emits 
of the municipality. He says that the 
entry may for instance be merely for sto- 
rage of the goods within the limits of the 
municipality and a provision levying tax 
on goods entering die limits of the muni- 
cip^ity without specification of the pur- 
pose is beyond the legislative power of 
the State. 

6. Entry of goods within, the local 
area for consumption, use or sale there- 
in is made taxable by the State Legisla- 
ture: authority to impose a general levy 
of tax on entry of goods into a local area 
is not conferred on the State Legislature 
by Item 52 of List II of Schedule VII 
of the Constitution. The Municipality 
derives its power to tax from the State 
Legislatrue and can obviously not have 
authority more extensive than the autho- 
rity of the State Legislature. If the State 
Legislatrue is competent to levy a tax 
only on the entry of goods for consump- 
tion, use or sale , into a local area, the 
Municipality cannot under a legislation 
enacted in exercise of the power confer- 
red by Item 52, List H have power to 
levy tax in respect of goods brought into 
the local area for purposes other than 
consumption, use or sale. The authority 
of the State Legislature itself being sub- 
ject to a restriction in that behalf. Sec- 
tion 126 may reasonably be read as sub- 
ject to the same limitations. When the 
power of the Legislature with limited 
authority is exercised in respect of a sub- 
ject-matter, but words of wide and. gene- 
ral import are used, it ihay reasonably be 
presumed that the Legislature was using 
die words in regard to that activity in 
respect of which it is competent to legis- 
late and to no other; and that die Legis- 
lature did not intend to transgress the 
limits imposed by the Constitution: See In 
re Hindu Women’s Rights to Property 
Act, 1937, 1941 FCR 12=(AIR 1941 EC 
72). To interpret the expression '‘brought 
into the city” used in Section 126 (1) as 
meaning brought into the city for any 
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purpose and without any limitations 
would, in our- judgment, amount to attri- 
buting to the Legislature an intention to 
ignore the constitutional limitations. The 
expression “brought into the city” in Sec- 
tion 126 was therefore rightly interpreted 
by the High Court as meaning brought 
into the municipal limits for purposes of 
consumption, use or sale and not for any 
other purpose. 

7. , Wliile we agree with the ultimate 
conclusion of the High Court we may 
observe that we do not agree with the 
assumption made by the High Court tliat 
the entry of goods into the city may be 
only for the four purposes mentioned by 
the High Court nor do we hold that the 

E roviso exempts from taxation timber 
rought into the city in the course of 
transit even when it is not direcdy re- 
moved out of the city by rad, road or 
water. The proviso, in our judgment, 
has a limited operation. It merely pro- 
vides that the mimicipality shall not be 
entitled to levy a tax on timber brought 
into the city in the coruse of transit to 
any place outside the city and directly 
removed out of the city by rail, road or 
water. But on that account we are im- 
able to hold that the proviso is enacted 
with the object of bringing to tax aU entry 
of timber which is not brought into the 
city in the cotuse of transit to any place 
outside the city and directly removed 
out of the city by rad, road or water. 

8. The appeals fad and are dismissed. 
There wdl be no order as to costs in these 
appeals. 

Appeals dismissed. 


Am 1970 SUPREME COURT 267 
(V57 C 55) 

(From Patna: 1968 Pat LJR 179) 

S. M. SIKRI, G. K. MITTER, 

K. S. HEGDE, JJ. 

A. K. Jain and others. Appellants v. 
Union of India and others. Respondents. 

Criminal Appeal No. 189 of 1966, D/- 
25-7-1969. 

(A) Essential Commodities Act (1955), 
Ss. 2 (b) and (c), 3 — Scheme of CIs. (b) 
and (c) of Sec. 2 and Sec. 3 — Scheme 
intended to bring imder control cultiva- 
tion and sale of food crops — Sugar-cane 
does come within ambit of Act and ciJ- 
tivation and sale of sugar-cane can be 
regulated under Sec, 3 — Sugar-cane 

AN/AN/D557/69/RGC/D ' 
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(Control) Order (1955), R. 3 (3) is valid. 
Am 1956 SC 676, Rel. on. (Para 4) 

(B) Essential Commodities Act (1955), 
Sec. 3 — Order under Sugar-cane (Con- 
trol) Order (1955), R. 3 (3) — Regulation 
of price of sugar-cane — Provision ex- 
pressly contained in Bihar Sugar Facto- 
ries Control Act (1937) and also in Sugar- 
cane (Control) Order (1955), R. 3 (3) — 
Provision of Order prevails over the Act, 
the Act being a pre-Constitution Act. 

(Para 6) 

(C) Constitution of India, Sch. Vn,List 
in. Entry 33 — Law relating to control 
of sugar-cane — Parliament is competent 
to enact law by virtue of Entry 33 of 
List HE — Power conferred on Govern- 
ment under Sec, 3 of Essential Commo- 
dities Act and Sugar-cane (Control) Order 
(1955), cannot be challenged as invalid. 

(Para 7) 

(D) Criminal P. C. (1898), Sec. 4 (1) (f) 
— Complaint regarding offence under 
Sec, 7 of Essential Commodities Act — 
Offence pimishable with three years im- 
prisonment — Is cognizable offence \vith- 
in meaning of Sec. 4 (1) (fr. 

(Para 10) 

Cases Referred: Chronological Paras 
(1956) AIR 1956 SC 676 (V 43)= 

1956 SCR 893, Tilcuramji v. State 
of U. P. 4 

Mr. B. R, L. Iyengar, Senior Advocate 
(Mr. U. P. Singh, Advocate with him), 
for Appellants; Dr. V. A. Seyid Muham- 
mad, Sem’or Advocate (Mr. S. P. Nayar, 
Advocate, with him), for Respondent 
No. 1. 

The foUo\ving Judgment of the Comt 
was delivered by 

HEGDE, J.: — This appeal against the 
decision of die High Court of Patna in 
Criminal W. J. C. No. 11 of 1966 was 
brought after obtaining special leave from 
this Court. The princip^ question raised 
herein is whether the investigation which 
is being carried on against the appellants 
under sub-rule (3) of Rule 3 of Sugar- 
cane (Control) Order, 1955 (to be herein- 
after referred to as the Order) read with 
Section 7 of the Essential Commodities 
Act 1955 (to be hereinafter referred to as 
the Act) is in accordance with law, 

2. The appellants are olBce bea- 
rers of M/s. S. K, G. Sugar Ltd. 
(Lauriya). ' A complaint has been 
registered against them under sub-nde (3) 
of Rule 3 of the Order read ivith S. 7 of 
the Act on the ground that they have 
failed to pay to me sellers the price of 
the sugar-cane purchased by them, within 
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the time prescadbed. The said complaint 
is being investigated. The appellants are 
objecting to that investigation on various 
groimds. Ttey unsuccessfully sought the 
intervention or the Hi^ Court of Patna 
under Article 226 of tne Constitution in 
Cr. W. J. C. No. 11 of 1966. Hence this 
appeal. 

3. Mr, B. R. L. Iyengar appearing for 
the appellants challenged the validity of 
the investigation in question on various 
grounds. We shall now proceed to deal 
with eadh one of those grounds, 

4. The 1st contention of Mr. Iyengar 

was that sub-r. (3) of R. 8 could not have 
been validly issued under S. 3 of the Act. 
According to him the said Section 3 can- 
not be used for controlling the payment 
of tire price of food crops; it can only deal 
with food-stuffs; fooci crops are outside 
its scope. This contention has been nega- 
tived by the Hi^ Court. We agree with 
the Hi^ Court that there is no merit in 
this contention. Section 2 (a) of the 
Act defines “essential commodity”. Sub- 
clause (v) of that clause brings food-stuffs 
within the definition of essential com- 
modity. Clause (b) of Section 2 provides 
that food crops include sugar-cane. The 
next important provisions in the Act are 
clauses (bJ and (c) of Section 3 (1), Sec- 
tion 3 (1) provides that if the Central 
Government is of opinion that it is neces- 
sary or expedient so to do for maintain- 
ing or increasing supplies of any essen- 
tid commodity or for securing their equit- 
able distribution and availability at fair 
prices, it may, by order, provide for regu- 
lating or prohibiting the production, sup- 
ply and distribution thereof and trade and 
commerce therein. Sub-section (2) of that 
section says that without prejudice to the 
generality of the powers conferred by 
sub-section (1) an order made thereunder 
may provide 

(b) for bringing under cultivation any 
waste or arable land, whether appurtenant 
to a building or not, for the growing 
thereon of food-crops generally or of 
specified food' crops, and for otherwise 
maintaining or increasing the cultivation 
of food crops generaRy, or of specified 
food crops.” 

Clause (c) provides for controlling the 
price at which any essential commodity 
may be bought or sold. From the scheme 
of clauses ^ and (c) of Section 2 and Sec- 
tion 3 of tne Act, it is dear that the Par- 
liament intended to bring under control 
the cultivation and sale of food crops. In 
view of these provisions it is idle to con- 


tend that sugar-cane does not come with- 
in the ambit of the Act. The question! 
whether the cultivation and sale of sugar- 
cane can be regulated under Section 3 of 
the Act came up for the consideration of 
this Court in Ch. Tika Ramji v. State of 
U. P., 1956 SCR 893=(AIR 1956 SC 676). 
At pages 432 and 433 (of SCR) = (at p. 703 
of AIR) of the report it is ooserved: 

“Act X of 1955 induded within the 
definition of essential conunodity food- 
stuffs which we have seen above would 
include sugar as well as sugar-cane. This 
Act was enacted by Parliament in exercise 
of the concurrent legislative power tmder 
Eentry 33 of List III as amended by the 
Constitution Third Amendment Act, 1954. 
Food crops were there defined as indud- 
ing crops of sugar-cane and Section 3 
(1) gave the Central Government powers 
to control the production, supply and 
distribution of essential commodities 
and trade and commerce therein for 
maintaining or increasing the supplies 
thereof or for securing their equitable 
distribution and availability at fair prices. 
Section 3 (2) (b) empowered the Central 
Government to provide inter alia for 
brin^g tmder cultivation any waste or 
arable land whether appurtenant to a 
building or not for growing thereon of 
food crops generally or specified food 
crops and Section 3 (2) (c) gave the 
Central Government power for controll- 
ing the price at which any essential 
commodity may be brought or sold. 
These provisions would certainly bring 
within the scope of Central legislation 
the regulation of . the production of 
sugar-cane as also the controlling of the 
price at which sugari-cane may be brought 
or sold, and in addition to the Sugar 
Control Order, 1955 which was issued by 
the Central Government on 27th August, 
1955, it also issued the Sugar-cane Control 
Order, 1955, on the same ' date invest- 
ing it with the power to fix the price of 
sugar-cane and direct payment thereof as 
also the power to regulate the movement 
of sugar-cane. 

Parliament was well within its powers 
in legislating in regard to sugar-cane and 
the Central Government was also well 
within its powers in issuing the Sugar- 
cane Control Order, 1955 in the manner 
it did because all this was in exercise of 
the concurrent power of legislation under 
- Entry 33 of list m.” 

5. It is needless to say anything more 
on this question. 
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6. It was next contended by Mr. Iyen- 
gar that die regulation of price of sugar- 
cane is expressly dealt with by the Bihar 
Sugar Factories Control Act, 1937 and 
therefore we should not impliedly spell 
out the same power from the provisions 
of the Order and the Act. Mr. Iyengar 
is not light in contending that the power 
that is sought to be exercised in the in- 
stant case is an implied one. Sub-rule (3) 
of Rule 3 specifically provides that unless 
there is an agreement in ivriting to the 
contrary between the parties, the pur- 
chaser shall pay to the seller the price of 
the sugar-cane purchased within 14 days 
from &e date of the delivery of the 
sugar-cane. This is a specific mandate. 
If the Bihar Act provides anything to the 
contrary the same must be held to have 
been altered in view of Article 372 of the 
Constitution which provides that all laws 
in force in the territory of India mimedia- 
tely before the commencement of this 
Constitution shall continue in force there- 
in until altered or repealed or amended 
by a competent legislature or other com- 
petent auuiority.- Quite dearly- the Bihar 
Act is a pre-Constitution Act and it could 
have continued to be in force only till it 
was altered, repealed or amended by a 
competent legislatxnre or other competent 
authority. We shall presently see that 
the authority that altered or amended 
that law is a competent one. 

7. The next contention of the learned 
Counsel for fire appellants was that the 
Parliament had no competence to enact 
any law relating to the control of sugar- 
cane as that suDject is within the exdu- 
sive legislative jurisdiction of the State, 
the same being a part of agriculture. This 
contention is again unsustainable in view 
of Entry 33 or List IH of the Constitu- 
tion which empowers the Parliament to 
legislate in respect of joroduction, supply 
and distribution of food-stuffs. It is not 
disputed that the Parliament had declared 
by law that it is ejgpedient in public in- 
terest that it should exercise control over 
food-stuffs. That being so it was well 
within the competence of Parliament to 
enact the Act and hence the power con- 
ferred on the CJovemment under Sec. 8 
of the Act cannot be challenged as in- 
valid. 

8. _ There is no substance in the con- 
tention that the impugned order contra- 
venes the fundamental right guaranteed 
to the citizens under Article 19 (1). No 
fundamental right is conferred on a buyer 
not to pay the price of the goods pur- 
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chased by him or to pay the same when- 
ever he pleases. 

9. The contention that in view of S. II 
of the Act, no cognizance could have 
been taken of the offence alleged is pre- 
mature. This question does not arise in 
this case. No Court has yet taken cogniz- 
ance of the case. That stage has still to 
come. 

10. There is no substance in the con- 
tention ^ that the complaint made before 
Ihe police does not disclose a cognizable 
offence and as such the police could not 
have t^en up the investigation of that 
complaint. The offence complained of 
is punishable with three years’ imprison- 
ment and as such it falls within the 2nd 
Sch. of the Cr, P. C. and consequently the 
same is a cognizable offence as defined 
in Section 4 (1) (f) of the Cr. P. C. Hence 
it was open to the police to investigate the 
same. 

11. For the reasons mentioned above 
we are rmable to accept any of the con- 
tention advanced on behalf of the appel- 
lants. In the result this appeal fails and 
the same is dismissed. 

Appeal dismissed. 

■■ .r, 1 

Am 1970 SUPREME COURT 269 
(V 57 C 56) 

(From: Calcutta) 

S. M. SIKRI, G. K. MITTER ANQ 
K. S. HEGDE JJ. 

Shyamal Chakravarty, Petitioner v. 
Commissioner of Police, Calcutta and an- 
other, Respondents. 

Writ Petn. No. 102 of 1969, D/ 4-8- 
1969. 

(A) Public Safety — Preventive Deten- 
tion Act (1950), Sections 7, 10, 11 — Ad- 
visory Board ^eady dealhig with matter 
~ Governor confirming detention — Re- 
presentation subsequently by detenu and 
prayer to produce him before Board 
Prayers held could not be acceded to -- 
Government however asked to deal with 
representations. 

It is obligatory on the Government to 
deal with the representations made by 
tlie detenu, but where the detenu did not 
choose to make a representation before the 
Advisory Board had dealt with the matter 
and further the State Government was in 
the process of dealing with the represen- 
tation when the Supreme Court issued the 
notice and mo reover in the representa- 

LM/AN/D642/69/RGD/M ' 
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tion made by the detenu after the Advi- 
sory Board had dealt with the matter and 
the Governor had confirmed the deten- 
tion barely stated that the grounds were 
false and that die detenu was a poor 
man and die family conditions were 
miserable and he was living peacefully 
in the town and had never committed any 
act which was manifesdy prejudicial to 
the maintenance of public order or com- 
munal harmony and prayed that "under 
the circumstances I am to request you to 
kindly produce me before the Advisory 
Board and release me”, since the Advi- 
sory Board had already dealt widi the 
matter it was impossible to produce him 
before the Advisory Board. Under diese 
circumstances it cannot be said there has 
been a breach of Section 7. 

[Government was asked to deal with 
the representations which were under its 
consideration and pass suitable orders.] 

(Para 4) 

(B) Public Safety — Preventive Deten- 
tion Act (1950), Sections 7 and 3 — • 
Grounds for detention must have rele- 
vance to maintenance of public order — 
Grounds held had such relevance — Fact 
that acts alleged were also an offence 
imder Penal Code is irrelevant 

The grounds fof detention must have 
relevance to the maintenance of public 
order and they should not relate merely 
to the maintenance or order. It is true 
that the contravention of any law always 
affects order but before it can be said 
to affect public order it must affect the 
community or the public at large. Where 
the grounds supplied said that in each of 
instances, the detenu acted along with 
associates who were armed with lathis, 
iron rods, acid bulbs, etc., that he com- 
mitted a riot and indiscriminately used 
acid bulbs, iron rods, lathis etc. endanger- 
ing human lives, the ground cannot be 
said to have reference merely to main- 
tenance of order because it affects the 
locality and everybody who lives in the 
locality. Similarly from the ground, that 
he along with his associates prevented the 
police constables from discharging their 
lawful duties and thus affected everybody 
living in the locality and that the whole 
locality was in danger as tlie detenu and 
his associates were armed ■with deadly 
weapons and these were in fact used in- 
discriminately endangering human lives 
in the locality, the object of the detenu 
seems to have been to terrorise the loca- 
lity and bring the whole machinery of 
law and order to a: halt. On these grounds 


it could not be said that the Commissioner 
of Police could not come to the conclu- 
sion diat the detenu was likely to act in 
a manner prejudicial to the maintenance 
of public order in the future and it was 
necessary to prevent him from doing so. 
The fact that public order is affected by 
an act which was also an offence under 
die Indian Penal Code is irrelevant. (1969) 
1 see 1, Rel. on. (Paras 5, 6, 7) 

Cases Referred: Chronological Paras 
(1968) W. P. No. 179 of 1968, D/- 

7-11-1968 = (1969) 1 SCC 1, 

Pushkar Mukherjee v. State of 

W. B. 5 

Mr. Vinoo Bhagat, Advocate, amicus 
curiae, for Petitioner; Mr. S. P. Mitra, 
Advocate and Mr. G. S. Chatterjee, Advo- 
cate, for Mr. Sukumar Basu Advocate, for 
Respondents. 

The follovring Judgment of the Court 
was delivered by 

SnCRI, J.! This is a petition imder Arti- 
cle 32 of the Constitution by Shyamal 
Chakraborty who has been detained under 
the Preventive Detention Act, 1950 (here- 
inafter referred to as the Act). Three 
grounds have been urged by the learned 
counsel why we should issue a writ of 
habeas corpus directing his release: (1) 
that the detenus representation was not 
considered by the Government, (2) that 
the grounds furnished to the detenu men- 
tioned offences under the Indian Penal 
Code and cannot be used for the purpose 
of detaining the detenu except in emer- 
gencies, and (3) that the grounds do not 
have any relation to the maintenance of 
public order. Following are the facts as 
they emerge from the affida'vits on record. 

2. Tlie detenu was detained by an 
order No. 3846-D.D.(S), D/- 13th Novem- 
ber 1968, passed by the Commissioner of 
Police, Calcutta in exercise of powers con- 
ferred on him by Section 3 (2) of the Act. 
The detenu was arrested on November 13 
1968 and was served ■with Ae grounds 
of detention both in English and in verna- 
cular on the same day. On 15th Novein- 
ber, 1968, the Commissioner of Police re- 
ported the fact of such detention of the 
petitioner together with tiie grounds and 
other particulars having bearing on the 
necessity of the order to the State Gov- 
ernment. On 19th November, 1968, the 
Governor was pleased to approve the said 
order of detention under Section 3 (3) of 
the Act and on the same day the Gover- 
nor submitted the report to the Central 
Government under Section 3 (4) of the 



1970 Shyamal v. Commr. of Police, Calcutta (Sikii J.) jPrs. 2-4] S. C. 271 


Act together with grounds and other parti- 
culars having bearing on the necessity of 
the order. On 7th December, 1968, his 
case was placed before the Advisory 
Board xmder Section 9 of the Act. On 
6th January, 1969, the Advisory Board 
after consideration of tbe materials placed 
before it was of the opinion that there 
was sufficient cause for detention of the 
petitioner. The petitioner had not sub- 
mitted any representation to the State 
Government till then. By an order dated 
8th January, 1969, the Governor was 
pleased to confirm the order of detention. 
It appears that on the 13th January, 1969 
and 16th January, 1969, the detenu made 
representations. After the receipt of 
these representations the same were sent 
by the Home Department to the Commis- 
sioner of Police for his report. On 1st 
April, 1969 the Commissioner of Police 
informed the Home Department that he 
did not recommend the release of the 
petitioner. But the representations of the 
petitioner were not received back from 
the Commissioner of Pohce with his letter 
of the 1st April, 1969. Later on tlie Com- 
missioner of Police sent back the repre- 
sentation dated 13th January, 1969 to the 
Home Department. This Court on 28th 
March, 1969 issued a notice under Arti- 
cle 32 of the Constitution to the Commis- 
sioner of Police and to the State Govern- 
ment to show cause why Rule Nisi should 
not be issued made returnable three 
weeks hence. On receipt of this notice 
the State Government refrained from pass- 
ing any order on the representation dated 
13th January, 1969. The representation 
dated 16th January, 1969 is untraceable, 
but effort is being made to trace it. Ac- 
cording to the Commissioner of Police it 
was on the same lines as tlie representa- 
tion dated 13th January, 1969. 

3. It is necessary to reproduce the 
grounds of detention served on the detenu 
and they are in the following terms; 

“You are being detained in pursuance 
of a detention order made tmder sub- 
section (2) of Section 3 of the Preventive 
Detention Act, 1950 (Act IV of 1950) on 
the following groimds: 

You have been acting in a manner pre- 
judicial to the maintenance of pubh’c 
order by the commission of offences of 
rioting, assault etc., as detailed below: 

(1) That on 28th June, 1968, at about 
6 P. M. you along . with your associates 
being armed with lathis, iron rods, acid 
bulbs, etc., committed a riot in Kumartuli 
Park in course of which you severely as- 


saulted Shri Amal Krishna Roy of 20A, 
Abhoy Mitra Street and iron rods, acid 
bulbs etc., were indiscriminately used 
endangering human lives. 

(2) That on 23rd July, 1968, at about 
6.10 P. M. you along with your associates 
being armed with lathis, iron rod, hockey 
sticks, etc., attacked constables Sankar Lai 
Bose and Jagdish Singh both of Shyam- 
pukar P. S. on Kaliprosad Chakraborty 
Street near the Gaudiya Math who went 
there to discharge their lawful duties, as 
a result of which constable Sankar Lai 
Bose sustained bleeding injuries on bis 
person. 

(3) That in the night of 3rd October, 
1968, between 11.50 P. M. and 1.30 A. M. 
you along with your associates being arm- 
ed with deadly weapons took part in a 
riot at Rabindra Sarani fr-om Bug Bazar 
Street crossing to Kumartuli Street cross- 
ing in comrse of which bombs, brickbats 
and soda water bottles were indiscri- 
minately hurled endangering human lives. 

You are hereby informed that you may 
make a representation to the State Gov- 
ernment against the detention order and 
that such representation should be ad- 
dressed to the Assistant Secretary to tlie 
Government of West Bengal, Home De- 
partment, Special Section, Writers’ Build- 
ings, Calcutta and forwarded through tlie 
Superintendent of the Jail in whitffi you 
are detained as early as possible. 

You are also informed that under Sec- 
tion 10 of the Preventive Detention Act, 
1950 (Act rV of 1950) the Advisory Board, 
shall, if you desire to be heard, hear you 
in person and that if you desire to be 
so heard by the Advisory Board you 
should intimate such desire in your re- 
presentation to the State Government.” 

4. Goming now to the first point rais- 
ed by the learned counsel it seems to us 
that there has been no breach of the 
provisions of the Act. This Gomrt has 
held that it is obligatory on the Govern- 
ment to deal wth the representations 
made by the detenu, but the facts recited 
above show that the detenu did not 
choose to make a representation before 
the Advisory Board dealt vath the matter, 
and further the State Government was 
in the process of dealing wth the repre- 
sentation when this Court issued the 
notice. Moreover, in the representation 
dated 13th January, 1969, 4e detenu 
barely stated that the grounds were false 
and Aat the detenu was a poor man and 
the family conditions were miserable and 
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he was living peacefully in the town and 
had never committed any act which was 
manifestly prejudicial to the maintenance 
of public order or commimal harmony. 
He prayed that "under the circumstances, 

I am to request you to kindly produce 
me before the Advisory Board and release 
me,” At that stage it was impossible to 
produce him before the Advisory Board. 
The Advisory Board had already dealt 
with the matter. Under these circum- 
stances we are unable to say that there 
has been a breach of Section 7. We trust 
that the State Government will now im- 
mediately deal with the representation 
or representations and pass a suitable 
order. 

5. It will be convenient to deal with 
the points 2 and 3 mentioned above to- 
gether. It is true, as tuged by the learn- 
ed counsel for the petitioner that this 
Court has consistently held that the 
grounds must have relevance to the main- 
tenance of public order, and that they 
should not relate merely to the main- 
tenance of order. It is trae, as laid down 
by this Court, that the contravention of 
any law always affects order but before 
it can be said to affect public order it 
must affect the community or the public 
at large. As Ramaswami, J., put it in 
Pushkar Mukherjee v. State of West Ben- 
gal, W. P. No. 179 of 1968, D/- 7-11-1968 
= (reported in (1969) 1 SCG 1) "in this 
connection we must draw a line of de- 
marcation between serious and aggra- 
vated forms of disorder which directly 
affect the community or injure the public 
interest and the relatively minor breaches 
of peace of a purely local significance 
which primarily injure specific individuals 
and only in a secondary sense public 
interest.” 

6. The question which arises is this, 
do the grounds reproduced above 
relate merely to maintenance of order or 
do they relate to the maintenance of 
public order? It wRl be noticed diat the 
detenu in each of these cases acted along 
with associates who were armed with 
lathis, iron rods, acid bulbs, etc. It is 
clearly said in ground No. 1 that he com- 
mitted a riot and indiscriminately used 
acid bulbs, iron rods, lathis, etc., endan- 
gering human lives. This ground cannot 
be said to have reference merely to main- 
tenance of order because it affects the 
locality and everybody who lives in the 
locality. Similarly, in the second ground, 
he along with his associates prevented the 
police constables from disdiarging their- 


lawful duties and thus affected everybody 
living in the locality. 

7. In ground No. 8, again the whole 
locality was in danger as the detenu and 
his associates were armed with deadly 
weapons and these were in fact used in- 
discriminately endangering human lives 
in the locality. The object of the detenu 
seems to have been to terrorise the loca- 
lity and bring the whole machinery of 
law and order to a halt. We are unable 
to say that the Commissioner of Police 
could not in view of these grounds come 
to the conclusion that the detenu was 
likely to act in a manner prejudicial to 
the maintenance of public order in the 
future and it was necessary to. prevent 
him from doing so. The fact that public 
order is affected by an act which was 
also an offence under the Indian Penal 
Code seems to us to be irrelevant 

8. In the result the petition fails and 
is dismissed. 

Petition dismissed. 


AIR 1970 SUPREME COURT 272 
(V 57 C 57) 

(From; AIR 1968 Orissa 26) 

S. M. SIKRI, G. K. MITTER AND 
P. JAGANMOHAN REDDY, JJ. 

Khetra Basi Samal and another etc.. 
Appellants v. The State of Orissa etc.. 
Respondents. 

Criminal Appeals Nos. 160 and 171 of 
1967, D/- 14-8-1969. 

(A) Criminal P. C. (1898), Sections 417 
(3), 417 (1), 239, 439 — Accused charged 
of offences committed in the coiuse of 
same transaction — Case instituted against 
some of the accused upon complaint — - 
Case clubbed imder ■ Section 239 along 
with case instituted against other accused 
upon police report — Acquittal of all ac- 
cused — Appeal against acquittal of ac- 
cused against whom cognizance is taken 
on police report, maintainable only at tlie 
instance of the State and not at the in- 
stance of complaint — Remedy of com- 
plainant is under Section 439. AIR 1968 
Orissa 26, Reversed. 

Where, in respect of offences commit- 
ted by several accused persons in the 
course of the same transaction two cases 
-— one instituted against some accused ini- 
tially upon a police report and the other 
instituted against remaining accused upon 
a complaint — are clubbed under Sec- 

AN/AN/D936/69/MLD/D 
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tion 239 and all accused are acquitted 
then an appeal against the acqmttal or 
accused, against whom cognizance W^ 
taken upon the police report, wiH not he 
at the instance of the complainant under 
Section 417 (3) but will only be maintain- 
able if preferred by State Government 
under Section 417 (1). The two cases re^ 
tain their 'individuality except for ^e 
convenience of the trial. The cases be- 
ing separate cases of which cognizance 
was taken separately, the mere clubbing 
of the two cases together for the purpose 
of trial will not alter the nature of the 
cases so as to affect their appealability 
under Section 417. If appeal is not pre- 
ferred by the State the complainant may 
invoke the powers of High Court under 
Section 439 if proper grounds for revi- 
sion are present. AIR 1968 Oii 26, Re- 
versed. (Para 7) 

(B) Criminal P. C. (1898), Section 439 
— Acquittal of accused — Revision at tlie 
instance of private complainant — Revi- 
sional jurisdiction of High Court — High 
Court cannot re-appraise the evidence 
and upset the findings of Magistrate. 

The revisional jxuisdiction conferred on 
the High Court under Section 439 is not 
to be lightly exercised, when it is in- 
voked by a private complainant against 
an order of acquittal, against which the 
Government has a right of appeal under 
Section 417. This jurisdiction should be 
exercised by the High Court only in ex- 
ceptional cases, when there is some glar- 
ing defect in the procedme and there is 
a manifest error on a point of law and 
consequently there has been a flagrant 
miscarriage of justice. It is not possible 
to lay down the criteria for determining 
such exceptional cases which will cover 
all contingencies. However some cases of 
this kind, which wiU justify the High 
Court in interfering with a finding of ac- 
quittal in revision may be where me trial 
court has no jurisdiction to try the case 
but has stiU acquitted the accused or 
where the trial court has wrongly shut 
out evidence which the prosecution wish- 
ed to produce, or where the appeal court 
has wrondy held evidence which was 
admitted By the trial court to be inadmis- 
sible, or where material evidence has been 
overlooked either by the trial court or 
by the appeal court, or where the ac- 
quittal is based on a compounding of the 
offence, which is invalid under 3ie law. 
AIR 1951 SC 196 and AIR 1951 SC 316 
and AIR 1962 SC 1788, Rel. on. 

(Paras 10, 11) 
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So where if is not evident that the trial 
court shut out any evidence which the 
prosecution wanted to produce or admit- 
ted any inadmissible evidence or over- 
looked any material evidence but the 
Magistrate after examining the evidence 
produced by the prosecution acquitted 
the accused as according to him there 
was no proof beyond reasonable doubt 
that it was the accused who committed 
the crime then it is not permissible under 
Section 439 for tiie Hi^ Court to pro- 
ceed to re-appraise the evidence of the 
witnesses and set aside the order of ac- 
quittal on the ground that Magistrate had 
not taken the trouble of sifting the grain 
from the chaff nor in such cases retrial 
can be ordered by High Court. 

(Para 12) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1788 (V 49) = 

1963-3 SCR 412, K. Chinnaswamy 
Reddy v. State of A. P. 11 

(1951) AIR 1951 SC 196 (V 38) == 

1951 SCR 284, D. Stephens v. 

Nosibolla 10 

(1951) AIR 1951 SC 316 (V 88 ) = 

1951 SCR 676, Logendranath Jha 
V. Polailal Biswas 10 

Mr. S. N. Anand, Advocate, for Appel- 
lants (In Gr. As. No. 160 of 1967); M/s R. 
K. Garg, S. G. Agarwal and D. P. Singh, 
Advocates of M/s. Ramamurthi and Co. 
and Miss Sumitra Chakravarty, Mr. Uma 
Dutt, Advocates, for Appellants (In Cr. A. 
No. 171 of 1967); M/s. V. G. Mahajan 
and R. N. Sachthey, Advocates, for Res- 
pondent (In Cr. A. No. 160 of 1967). 

The following Judgment of the Court 
was delivered by 

MITTER, J.: These two appeals 
by special leave are from one judg- 
ment of the High Comt of Orissa hear- 
ing an appeal from an order of acquittal 
of 31 persons accused on charges under 
Sections 147, 323 and 325 of the Indian 
Penal Code for being members of an 
imlawful assembly and having volimtarily 
caused hurt and inter aha a grievous one 
by dislocating a tooth by means of a 
krufe-like thing of one Jagabandhu 
Behera, the appellant before ttie High 
Court. 

2. The incident is alleged to have hap- 
pened on October 4, 1963 at about II 
A. M. in village Anantpur in course of 
which the accused persons are said to 
have assaulted Jaganbandhu Behera with 
lathis and sharp instruments. The motive 
for the crime was said to be enmity aris- 
ing out of Gram Panchayat election and 
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previous litigation between Jagabandhu 
Bebera and i^etrabasi Samal, one of the 
said 31 persons. The first information re- 
port was lodged at 5 p. m. by one Maguni 
Charan Biswal who however was not 
examined at the trial. In this report ten 
persons were stated to have taken part in 
assaiilting and hurting Jagabandhu. More 
than six weeks theremter Jagabandhu fil- 
ed a complaint before a Magistrate in 
which he named 81 persons induding 
those against whom the first information 
report had been lodged as his assailants. 
The complainant stated therein that he 
had been assaulted so mercilessly as to 
render hiTn unconscious and he recovered 
consciousness in Anantapur Dispensary 
where he was treated by a doctor. From . 
there he was taken to a hospital in Cut- 
tack and was lodged there till November 
18, 1962. 

3. The Magistrate examined the com- 
plainant on the same day and directed 
another Magistrate of the First Class to 
inquire and report. On January 23, 1963 
after getting the report of such inquiry 
and hearing the person against whom the 
complaint was made on their protest peti- 
tion, the Magistrate held "that there was 
a prima facie case against the accused 
persons under Sections 147/323 I. P. C. 
except the first ten accused persons as per 
the complaint petition since they had 
already been sent for trial in G. R. No. 
1943 of 1962.” He took cognizance 
against accused persons from serial Nos. 
11 to 31 as per the complaint petition 
imder Sections 147/323 I. P. C. 

4. The G. R. case had already been 
started on the basis of the first informa- 
tion report. On July 12, 1963 the com- 
plainant Jagabandhu Behera filed a peti- 
tion to club the complaint case along with 
the analogous G. R. case and after giving 
a hearing to both parties the Magistrate 
passed an order on 15th July 1963 to the 
efiecl that the two cases were to be 
clubbed together and provisions of Sec- 
tion 252 Cr. P. C. were to be followed. 
The proceedings went on for an inordi- 
nately long time and ultimately on August 
23, 1965 the trying Magistrate delivered 
a judgment acquitting all the accused. 
Jagabandliu Behera filed an appeal to 
the High Court under Section 417 (3) of 
the Code of Criminal Procedure and the 
groimds urged in support of such appeal 
were substantiaRy based on the aUeged 
failure of the Magistrate to take a pro- 
per view of the evidence. 
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5. Before the Hi^ Coiirt, a point was 
taken on behalf of the respondents chal- 
lenging the maintainability of the appeal 
as against accused 1 to 10 against whom 
cognizance was taken on the police re- 
port. Among these ten persons are the 
appellants in the two appeals to this Court. 
It was urged that as these ten persons had 
figured as accused in G. R. Case, No. 1943 
of 1962 an appeal against their acquittal 
would not lie at the instance of the com- 
plainant under Section 417 (3) but would 
only be maintainable if preferred under 
Section 417 (1) by the State Government. 
It was also contended that mere clubbing 
together of the cases, the G. R. case and 
&e complainant’s case, for joint trial 
would not change the character thereof 
so as to convert tiie G. R. case into a com- 
plaint case. 

6. The High Court ovemded this ob- 
jection mainly on the ground that Sec- 
tion 239 Cr. P. C. allowed the trial of 
a number of persons whether accused of 
the same offence or of different offences 
if these were committed in the course of 
the same transaction. The High Court 
then considered the merits of the appeal, 
examined the evidence of the prosecution 
witnesses and took the view that the testi- 
mony of prosecution ■witnesses 1, 2 and 5 
who claimed to have witnessed the inci- 
dent themselves had been discarded by 
the Magistrate on extraneous considera- 
tions. Sifting the evidence for itself the 
High Court held that seven of the ac- 
cused i. e., the appellants to this Court 
were guilty of some of the charges fram- 
ed against them and passed sentences 
ranging from three months to six months 
in different cases after setting aside ih© 
acquittal. 

7. It was contended before us dh be- 
half of the appellants that the appeal to 
the High Court was incompetent and in 
our ■view this contention must be accept- 
ed. There were two separate cases of 
which cognizance was taken separately. 
One was started on the basis of a police 
report while the other was on the com^ 
plaint of Jagabandhu Behera. As the ac- 
cused in both the cases were said to have 
committed the offences in the course of 
tire same transaction, the cases were club- 
bed together for the pvupose of trial and 
such a course was clearly permissible 
under Section 239, Cr. P. C. That did 
not however alter the nature of the cases 
so as to affect their appealability under 
Section 417. The two cases retained their 
individuality except for the convenience 
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of the trial. If the cases had ended in 
conviction they would have had to be 
separately recorded. The first ten ac- 
cused would have had to appeal from 
their conviction and sentence in the G. R. 
case and similarly the remaining accused 
from the complaint case. If tlie State did 
not think it proper to direct the Public 
Prosecutor to present an appeal to the 
High Court from the order of acquittal 
in the G. R. case it might have been 
open to the complainant to invoke the 
powers of the High Court under Sec- 
tion 439 of the Code if proper grounds 
for revision were present. 

8. Counsel for the respondents argued 
that this was a case where we should not 
allow the appeal on the ground that the 
High Court had gone •wrong in exercising 
its powers under Section 417 (3) of the 
Code but should send the matter back 
to the High Court for disposal according 
to law including the powers under Sec- 
tion 439 of the Code. It was said that 
Jagabandhu Behera had been beaten up 
by a number of persons in a public place 
in broad day light and although there 
might be infirmities in the evidence ad- 
duced on behalf of the prosecution and 
contradictory statements made by some 
of the prosecution vdtnesses, we should 
not put an end to the proceedings here 
but send the matter back to the High 
Court for proper disposal. 

9. In our view, the law does not per- 
mit such a course to be adopted on the 
facts of this case. The powers of the 
High Court under Section 439, Cr. P. C. 
although wide are subject to certain 
limitations. Section 439 (4) expressly pro- 
vides that the section shall not be deem- 
ed to authorise the High Court to con- 
vert a finding of acquittal into one of 
con'viction. 

10. This Court has had to examine the 
jurisdiction of the High Court under this 
section on several occasions. In D, Ste- 
phens v. Nosibolla, 1951 SCR 284 = (AIR 
1951 SG 196) it was pointed out (see at 
p. 291 (of SCR) = (at p. 199 of AIR)) that: 

“The revisional jurisdiction conferred 
on the High Court imder Section 439 of 
of Code of Criminal Procedure is not to 
be lightly exercised, when it is invoked 
by a private complaint against an order 
of acquittal, against which the Govern- 
ment has a ri^t of appeal under Sec- 
tion 417. It could be exercised only in 
exceptional cases where the interests of 
public justice require interference for the 


correction of a manifest illegality, or the 
prevention of a gross miscarriage of 
justice. This jurisdiction is not ordina- 
rily invoked or used merely because the 
lower court has taken a ■wrong view of 
the law or misappreciated the evidence 
on record.” 

Again in Logendranath Jha v. Polailal 
Biswas, 1951 SCR 676 = (AIR 1951 SC 
316) where the High Court had set aside 
an order of acquittal of the appellants 
by the Sessions Judge and directed their 
re-trial, this Court, see at p. 681 (of SCR) 
= (at p. 318 of AIR), said: 

"Tliough sub-section (1) of Section 439 
authorises the High Court to exercise, in 
its discretion, any of the powers confer- 
red on a court of appeal by Section 423, 
sub-section (4) specifically excludes the 
power to convert a finding of acquittal 
into one of conviction.” This does hot 
mean that in dealing with a revision peti- 
tion by a private party against an order of 
acquittal, the High Court could in the 
absence of any error on a point of law 
re-appraise the evidence and reverse the 
findings of facts on which the acquittal 
was based, provided only it stopped short 
of finding the accused guilty and passing 
sentence on him. By merely characteris- 
ing the Judgment of the trial court as 
“perverse” and lacking in perspective” 
the High Court cannot reverse pure find- 
ings of fact based on the trial court's 
appreciation of the evidence in the case.” 

11. In K. Chiimaswamy Reddy v. 
State of Andhra Pradesh, 1963-3 SCR 412 
at p. 418 = (AIR 1962 SC 1788 at p. 1791) 
the court proceeded to define the limits 
of the jurisdiction of the High Court 
under Section 439 of the Criminal Pro- 
cedure Code while setting aside an order 
of acquittal. It was said: 

“. . . . this jurisdiction should in our opi- 
nion be exercised by the High Court only 
in exceptional cases when Qiere is some 
glaring defect in the procedure and there 
is a manifest error on a point of law 
and consequently there has been a 

flagrant miscarriage of justice It 

is not possible to lay down the criteria 
for determining such exceptional cases 
which would cover all contingencies. We 
may however indicate some cases of this 
kind, which would in our opinion justify 
the High Court in interfering ■with a find- 
ing of acquittal in re'vision. These cases 
may be: where the trial court has no 
jurisdiction to try the case but has still 
acquitted the accused, or where the trial 
court has wrongly shut out evidence 
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which the prosecution wished to produce, 
or where ihe appeal court has wrongly 
held evidence which was admitted by the 
trial court to be; inadmissible, or where 
material evidence has been overlooked 
either by the trial court or by the appeal 
court or where the acquittal is based on 
a compormding of the offence, which is 
invalid rmder the law.” 

12. It may be that a case not covered 
by any of the contingencies mentioned 
above may still arise. But, where, as 
here, the appeal court (the High Court 
in this case) has set aside the order of 
acquittal almost entirely on the ground 
that the Magistrate should not have dis- 
believed the three eye witnesses, viz., 
P. Ws. 1, 2 and 5, the case clearly falls 
within the contingencies mentioned in the 
above decision of this Court. The High 
Court judgment does not show that the 
trial court shut out any evidence which 
the prosecution wanted to produce or ad- 
mitted any inadmissible evidence or over- 
looked any material evidence. The Magis- 
trate examined the evidence produced by 
the prosecution. According to him, there 
was strong enmity between the two part- 
ies of Jagabandhu Behera and Khetrabasi 
Samal and although the incident was sup- 
posed to have taken place in front of a 
large munber of shops and before a large 
gadiering, only one person from those 
shops, P. W. 5 who was a chance witness 
occasionally going to the place for the 
purpose of carrying on his business in 
fish, was examined by the prosecution and 
there was no explanation for not examin- 
ing the other witnesses named • in the 
complaint petition. P. W. 1, one of the 
witnesses mentioned in the judgment of 
the High Court and relied on by it was 
the complainant’s father-in Jaw and as 
such a person interested in the success of 
the prosecution. Relying on the testi- 
mony of the doctor who had examined 
Jagabandhu Behera, the Magistrate found 
himself unable to accept the evidence of 
the prosecution witness to the effect that 
die injury to the tooth was caused by 
a sharp-cutting instrument in which case 
other external injmies could not have 
been avoided. The Magistrate was 
doubtful as to whether the accused per- 
sons had any' hand in the commission of 
the crime and although the assault on 
Jagabandhu was a brutal one there was, 
according to the Magistrate, no proof 
beyond reasonable doubt that it was the 
accused persons who had committed it. 
The Hi^ Court proceeded to re-appraise 


the evidence of the witnesses and upset 
the findin g of the Magistrate thereon on 
the ground that he “had not taken the 
trouble of sifting the grain from' , the 
chaff.” Clearly such a coiuse is not per- 
missible under Section 439 of the Criminal 
Procedure Code. Nor in our opinion the 
facts and circumstances of this case war- 
rant the ordering of a re-trial by the Hi^ 
Court if it felt disposed to exercise powers 
under Section 423 Cr. P. C. expressly iit- 
cluded in Section 439. Sending the case 
back to the High Court can serve nO 
useful purpose. 

13. As the appeal to the High Court 
was incompetent, we allow the appeals 
and direct the cancellation of their bail 
bonds. 

Appeals allowed. 


AIR 1970 SUPREME COURT 276 
(V 57 C 58) 

(From: Allahabad)*^ 

E. S. HEGDE AND A. N. RAY JJ. 

Jitendra Bahadur Singh, Appellant V. • 
Krishna Behari and others. Respondents. 

Civil Appeal No. 1483 of 1988 D/- 13-8- 
1969. 

Representation of the People Act (1951), 
Section 92 — Inspection of ballot boxes ^ 
Requirements to be satisfied before Tri- 
bunal can permit inspection — - Scrutiny 
of ballot papers sought on basis of as- 
sertions neither accompanied by statement 
of material facts nor supported by any 
evidence — Scrutiny should not be order* 
ed — Conduct of Election Rules (1961), 
R. 93 — Civil Misc. Appln, Nos. 41 (E) 
and 42 (E) of 1968 in Election Petition 
No. 7 of 1967 D/- 21-5-1968 (AH — 
Luclmow Bench) Reversed. 

The basic requirements to be satisfied 
before an election tribunal can permit the 
inspection of ballot papers, are (l) , that 
the petition for setting aside the election 
must contain an adequate statement of 
the material facts on which the petitioner 
relies in support of his case and (2) the 
tribimal must be prima facie satisfied 
that in order to decide the dispute and to 
do complete justice between the parties, 
inspection of the ballot papers is neces- 
sary. The material facts required to be 
stated are those facts which can be con- 

(®Givil Misc. Appln. Nos. 41 (E) and 
42 (E) of 1968 in Ele. Petn. No. 7 of 1967, 
D/- 21-5-1968 — All — Lucknow Bench.) 

LM/AN/D962/69/GDR/Q 
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sidered as materials supporting the alle- 

f ations made. In other words they must 
e such facts as to afford a basis for- 
ihe allegations made in ihe petition. If 
an election petitioner in his election peti- 
tion gives some figures as to the rejec- 
tion of valid votes and acceptance of in- 
valid votes, the same must not be con- 
sidered as. an adequate statement of 
material facts when the petitioner has not 
disclosed in the petition the basis on 
which he arrived at those figures. His 
bald assertion that he got those figures 
from the counting agents of the tm- 
successful candidate cannot afford the 
necessary basis. AIR 1964 SC 1249 and 
AIR 1966 SC 773 Rel. on. (Paras 7, 8) 

Similarly, when the petitioner does not 
state in the election petition that any of 
the coimting agents appointed by the un- 
successful candidate or bis election agent 
in accordance with the rules had been 
refused admission to the place of count- 
ing, mere allegation that the returning 
officer did not permit enough number of 
counting agents to be appointed is an 
extremely vague allegation. Under S. 47 
of the Representation of the People 
Act, 1951, a contesting candidate or his 
election agent may appoint in the pre- 
scribed manner one or more persons but 
not exceeding such number as may be 
prescribed by the rules, to be present as 
his counting agent or agents at the coxmt- 
ing of votes and when any such appoint- 
ment is made notice of the appointment 
shall be given in the prescribed manner 
to the returning officer. Rules framed 
under that Act prescribe the number of 
counting agents ffiat a candidate may ap- 
point. The form of the notice required 
to be given under Section 47 of the Act 
is given in the rules. The appointment 
of the counting agents is to be made in 
the prescribed form in duplicate, one copy 
of which is to be forwarded to the return- 
ing officer while the other copy should be 
made over to the counting agent. Rules 
also provide that no counting agent shall 
be admitted into the place fixed for 
counting unless he has delivered to the re- 
turning officer the second copy of the 
instrument of his appointment after duly 
completing and signing the declaration 
contained therein. Hence the mere allega- 
tion that the returning officer did not 
permit enough number of coimting agents 
to be appointed cannot afford the neces- 
sary basis. (Para 9) 

Similariy, as to the rejection of the 
votes polled in favour of the unsuccessful 


candidate, under the rules before a vote 
is rejected the agents of the candidates 
must be permitted to examine the con- 
cerned ballot paper. Therefore it is 
quite easy for them to note down the 
serial number of the concerned ballot 
papers. Therefore if the election peti- 
tion is silent as to the inspection of the 
ballot papers or whether the counting 
agents had noted down the serial num- 
bers of those ballot papers or whether 
those agents raised any objection relating 
to the validity of those ballot papers; if 
so who ffiose agents are and what are 
the serial numbers of the ballot papers 
to which each one of them advanced ffieir 
objections; the material facts required to 
be stated, are not satisfied and hence 
scrutiny of ballot papers should not be 
ordered. Civil Misc, Applns. Nos, 41 (E) 
and 42 (E) of 1968, in Election Petition 
No. 7 of 1967, D/- 21-5-1968 (All— Luck- 
now Bench), Reversed. (Para 10) 

Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 773 (V 53)= 

1967-1 SCJ 762, Dr. Jagjit Singh 
V. Giani Kartar Singh 7 

(1964) AIR 1964 SC 1249 (V 51)= 

1964-6 SCR 238, Ram Sewak Yadav 
V. Hussain Kamil Kidwai 7 

(1953) 3 ELR 39, Seshaiah v. Koti 
Reddy 13 

(1952) 2 ELR 51, R. Swaminatha 
V. Ramalingam 13 

(1930) AIR 1930 Mad 195 (V 17)= 

58 Mad LJ 118, Lalcshumanayya 
V. Rajam 13 . 

Mr. C. B, Agarwala, Senior Advocate 
(M/s, V. P. Joshi and S. S. Khanduja, 
Advocates, with him), for Appellant; M/s. 
G. N. Dikshit, R. N. Dikshit and O. P. 
Saini, Advocates, for Respondents Nos. 1 
and 9. 

The following Judgment of the Court 
was delivered by 

HEGDE, J.: — This appeal by special 
leave is directed against the order made 
by Sahgal, J,, on May 21, 1968, permit- 
ting the 1st respondent, an elector chal- 
lenging the validity of the election of the 
appellant to Lok Sabha from 15, Shaha- 
bad Parliamentary Constituency in the 
general election held in 1967, to inspect 
the packets of ballot papers containing the 
accepted as well as the rejected votes of 
the candidates, 

2. In the election in question as many 
as 10 persons contested. The appellant, 
the Jan San^ nominee was the success- 
ful candidate. The 9th respondent, Shri 
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Nevatia Rameshwar Prasad, the congress 
nominee was his nearest rival. In the 
election petition, the petitioner not 
only wants the appellant’s election to be 
held void, he also wants that the 9fh res- 
pondent should be declared elected. The 
election o£ the appellant has been chal- 
lenged on various grounds, with most of 
which we are not at present concerned. 
We are only concerned with the allega- 
tions relating to the irregularity in the 
scrutinising and counting of votes. The 
averments relating thereto are found in 
paragraphs 13 and 14 of the election peti- 
tion. They are as follows: 

(1) only one cormtmg agent was per- 
mitted at each table whereas three per- 
sons were doing the cormting work simul- 
taneously and it was impossible for one 
man to look into and detect the wrong 
acts of three persons at the same time. 

Under this head it was further men- 
tioned that the counting staff was from 
amongst the government servants who had 
gone on two months strike before the 
election and during the elections they had 
adopted hostile attitude towards the con- 
gress candidates and had made efforts to 
bring about their defeat; 

(2) the bundles of votes of either can- 
didates were neither properly made nor 
properly scrutinised; 

(3) about 5,000 votes of the congress 
candidates were improperly rejected 
ignoring the protests' of Mr. Malhotra, 
the election agent of the congress nomi- 
nee; 

(4) invalid votes were counted in favour 
of the returned candidate. The votes of 
the congress candidates were counted for 
the returned candidate. 

8. In Sch. ‘E’ certain figures sho^ving 
the alleged improperly rejected as well as 
accepted votes pertaining to certain 
booths are mentioned. It also shows the 
number of votes of the congress nominee 
coimted as the votes of the returned can- 
didate, Neither the petition nor the 
Schedule discloses the basis for arriving 
at those figures. 

4. The election petitioner is neither 
the candidate nor his election agent. In 
the election petition, it was not stated 
that he was even the coimting agent. In 
the verification appended to the election 
petition, it was averred diat the allega- 
tions contained in paragraphs 12 to 15 of 
the election petition were oelieved by the 
petitioner to be true on the basis of the 
information received from the workers of 


the congress nominee and others which 
means &at the allegations made by him 
in paragraphs 13 and 14 of ihe election 
petition were based on hearsay informa- 
tion. He does not and he could not 
vouchsafe their accuracy though he claims 
to have believed the information riven to 
him to be correct. Similarly in me veri- 
fication appended to Sch. TI’, the elec- 
tion petitioner stated that he has given 
the information contained in tliat Sche- 
dule on the basis of the information re- 
ceived from the coimting agents of the 
congress nominee. Neither in the elec- 
tion petition nor in the Schedule he men- 
tioned that the counting agents had given 
him the information in question on the 
basis of any record made oy them. 

5. In the affidavit filed by the peti- 
tioner in support of his application seek- 
ing permission to inspect the ballot 
papers, he went one step further. Therein 
he averred that on one of the days when 
the counting was going on, he acted as 
one of the counting agents for the 
congress nominee. Hence he claims to 
have personal knowledge of the rejection 
of some valid votes and the acceptance of 
some invalid votes. No affidavit of either 
the congress nominee or his election agent 
or any of the persons who could have had 
personal knowledge of the matter was 
filed in support of that application. No 
oral e'ridence has been taken in the case 
file now. The returned candidate has 
denied the allegations referred to earlier. 
It is true that some of the defeated candi- 
dates in their 'written statements have lent 
support to the allegations made by the 
election petitioner. The reason for the, 
same is obvious. But even they have not 
filed any affidavit in support of the con- 
cerned allegations. Solely on the basis of 
the averments made in tlie election peti- 
tion and the facts sworn to in the affidavit 
.filed by the election petitioner in support of 
his application seeldng scrutiny of ffie bal- 
lot papers, the trial Court had issued the 
impugned direction. 

6. Before proceeding to consider the 
material in support of the impugned 
order, it is necessary to mention that it 
is not the case of the election petitioner 
that any written objection had been filed 
during the counting either to the accept- 
ance or to the rejection of any vote. In 
the petition, it is averred that “the Return- 
ing Officer on being pointed out by the 
election agent of respondent No. 9, Shri 
P. G. Malhotra, said his decision was final 
and can be questioned through Election 
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Petition.” Evidently this averment relates 
to ihe objections said to have been taken 
by Sbri Malhotra in respect of the orders 
made by the returning officer as to the 
validity of some of the votes. Apart from 
the fact that the allegation in question is 
very vague and lacldng in details, hot 
even an affidavit of Shri Malhotra has 
been filed in support of that allegation. 
Admittedly no application was made to 
the returning officer for recoimting the 
votes. We have to examine the facts of 
this case bearing in mind these circum- 
stances. 

7. The importance of maintaining the 
secrecy of ballot papers and the circum- 
stances under which that secrecy can be 
violated has been considered by this 
Court in several cases. In particular we 
may refer to the decisions of this Court 
in Ram Sewak Yadav v, Hussain Kamil 
Kidwai, 1964-6 SCR 238 = (AIR 1964 SC 
1249) and Dr. Jagjit Singh v. Giani Kartar 
Singh, AIR 1966 SC 773. These and other 
decisions of this Court and of the High 
Courts have laid down certain basic re- 
quirements to be satisfied before an elec- 
tion tribunal can permit the inspection of 
ballot papers. They are: (1) that the peti- 
tion for setting aside the election rhust 
contain an adequate statement of the 
material facts on which the petitioner re- 
lies in support of his case and (2) the tii- 
bimal must be prima facie satisfied that 
in order to decide the dispute and to do 
complete justice between the parties, ins- 
pection of the ballot papers is necessary. 

8, The trial court was of the opinion 
that if an election petitioner in his elec- 
tion petition gives some figures as to the 
rejection of valid votes and acceptance of 
invalid votes, the same must not be consi- 
dered as an adequate statement of material 
facts. In the instant case apart from giv- 
ing certain figures whether true or ima- 
ginary, the petitioner has not disclosed in 
me petition the basis on which he arrived 
at those figures. His bald assertion that 
he got those figiures from the coimting 
agents of the congress nominee cannot 
afford the necessary basis. He did not 
say in the petition who those workers 
were and what is the basis of their infor- 
mation, It is not his case that they main- 
tained any notes or that he examined 
their notes, if ffiere were any. The mate- 
rial facts required to be stated are those 
facts which can be considered as materi- 
als supporting the allegations made. In 
other words they must be such facts as 


to afford a basis for the allegations made 
in the petition. The facts stated in para- 
graphs 13 and 14 of the election petition 
and in Schedule “E’ are mere allegations 
and are not material facts supporting 
those allegations. This Coxut in insisting 
that the election petitioner should state in 
the petition the material facts was referr- 
ing to a point of substance and not of 
mere form. Unfortunately the trial court 
has mistaken the form for the substance. 
The material facts disclosed by the peti- 
tioner must afford an adequate basis for 
the allegations made. 

9. The learned trial Judge while decid- 
ing the point in issue overlooked certain 
important circumstances. The election 
petition is silent as regards certain impor- 
tant aspects. This omission has bearing 
on the point to be decided. The allega- 
tion that the returning officer did not per- 
mit the appellant more than one count- 
ing agent for each counting table is an 
extremely vague allegation. It is not the 
election petitioners case that the congress 
nominee had appointed more than one 
counting agent for any counting table but 
the returning officer did not accept their 
appointment. Under S, 47 of the Repre- 
sentation of the People Act, 1951, a con- 
testing candidate or his election agent 
may appoint in the prescribed manner one 
or more persons but not exceeding such ’ 
number as may be prescribed by the rules, 
to be present as his counting agent or 
agents at the counting of votes and when 
any such appointment is made notice of 
the appointment shall be given in the 
prescribed manner to the returning offi- 
cer. Rules framed under that Act pres- 
cribe the nmnber of counting agents that 
a candidate may appoint. The form of 
the notice required to be given under 
Section 47 of the Act is given in the rules. 
The appointment of the coimting agents 
is to be made in the prescribed form in 
duplicate, one copy of which is to be for- 
warded to the returning officer while the 
other copy should be made over to the 
coimting agent. Rules also provide that 
no counting agent shall be admitted into 
the place fixed for counting unless he has 
delivered to the returning officer the 
second copy of the instrument of his ap- 
pointment after duly completing and 
signing the declaration contained there- 
in. The petitioner did not state in the 
election petition that any of the counting 
agents appointed by the congress candi- 
date or his election agent in accord- 
ance with the rules had been refused 
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admission to the place of coimting. 
Hence the allegation that the returning 
oflBcer did not permit enough number of 
counting agents- to be appointed is not 
supported by any statement of facts 
necessary to be stated. In other words 
the material facts relating to the allega- 
tions made have not been stated. 

10. Now coming to the rejection of 
the votes polled in favom: or the con- 
gress nominee, under the rules before a 
vote is rejected the agents of the- candi- 
dates must be permitted to examine the 
concerned ballot paper. Therefore it 
was quite easy for &em to note down the 
serial number of the concerned ballot 
papers. The election petition is silent as 
to the inspection of the ballot papers or 
whether the counting agents had noted 
down the serial numbers of those ballot 
papers or whe^er those agents raised any 
objection relating to the validity of those 
ballot papers; if so who those agents are 
and what are the serial numbers of the 
ballot papers to which each one of them 
advanced their objections. These again 
are the material facts required to be stat- 
ed. 

11. As seen earlier the allegations 
made in the election petition are pur- 
ported to have been foxmded on the in- 
formations given by others. No one takes 
direct responsibility for those allegations. 
No oral evidence was given in support of 
them, not even affidavits were filed in 
support of the allegations. The scrutiny 
of ballot papers was sought on the basis 
of assertions which were neither accom- 
panied by a statement of material facts 
nor supported by any evidence. 

12. The trial court correctly came to 
the conclusion that before an order of ins- 
pection of the ballot papers can be made 
it must be prima facie satisfied that in 
order to decide the dispute and to do 
complete justice between the parties, ins- 
pection of the ballot papers is necessary. 
It did say that it was so satisfied but it 
gave no reasons whatsoever as to how it 
came to be satisfied. A judge can be 
satisfied only on the basis of proof and 
not on the basis of mere allegations. There 
is absolutely no proof in this case to sup- 
port the allegations on the basis of which 
the scrutiny of the ballot papers was pray- 
ed for. The trial court did not mention 
in its order even a single reason in sup- 
port of its satisfaction as to the need for 
inspecting the ballot papers. Every judi- 
cial order must be based on reasons and 


those reasons must be disclosed in the 
order itself. Unfortunately the learned 
trial judge had, overlooked the import- 
ance to be attached to the secrecy of the 
ballot papers. 

13. We have earlier referred to the 
principles enunciated by this Coxnt to be 
followed before ordering the scrutiny of 
ballot papers. The legal position in Eng- 
land is the same as in this country. In fact 
oinr election law is patterned on the.basis 
of the English Election Law. In Hals- 
bur/s Laws of England (Vol 14 at page 
810, paragraph 559), it is observed: 

“The usual practice is for an application 
for a recount to be made by summons to 
a judge on the rota for the trial' of parlia- 
mentary election petitions before the trial 
on an affidavit showing the grounds on 
which the application is based. A recount 
is not granted as of right, but on evid- 
ence of good grounds for believing that 
there has been a mistake on the part of 
the retumiug officer”. 

In Rogers on Elections (Vol. H at p. 199), 
it is observed that an application for re- 
coxmt should be made by summons sup- 
ported by affidavits showing grounds. 
Fraser in his Law of Parliamentary Elec- 
tions and Election Petitions observes at 
page 222: 

“A strong case must be made on affida- 
vit before an order can be obtained for 
inspection of ballot papers or counter- 
foils.” 

Even before the Representation of the 
People Act, 1951 was enacted the law in 
this country relating to inspection of bal- 
lot papers was as stated earlier. The elec- 
tion tribimals in. this country have refused 
to permit the scrutiny of ballot papers 
imless there was prima facie evidence in 
support of the allegations made in the 
election petition — See Tanjore, N. M. R. 
(Hammond's Election Cases 673); Punjab 
North Case (Hammond’s Election Cases 
569). Kamal Mohammadan Constituency 
Case (2, Doabia 235); , Kamffi (South) 
General Constituency Case (2, Doabia 
80); Chihgleput Case (Hammond’s Elec- 
tion Cases 307); See also R. Swaminath’s 
Case, ((1952) 2 E. L. R. 51); Seshaiah v. 
Koti Reddi, ((1953) 8 E. L. R. 39) and 
Lakshumanayya v. Rajam Aiyar, 58 Mad 
LJ 118 = (AIR 1930 Mad 195). 

14. For the- reasons mentioned above 
we allow this appeal and set aside the 
order made by the learned trial judge. 
He -will now proceed with the trial of me 
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case in accordance with law. The 1st 
respondent, the election petitioner shall 
pay the costs of the appellant in this ap- 
peal 

Appeal allowed. 


AIR 1970 SUPREME COURT 281 
(V 57 C 59) 

(From AHahabad: ILR (1965) 1 All 849) 

J. C. SHAH, Actg. G. J., V. RAMA- 
SWAMI AND A. N. GROVER, JJ. 

The Benaras State Bank Ltd., Appel- 
lant V. The Co mmis sioner of Income-tax, 
U. P., Respondent, 

Civil Appeal No. 1033 of 1966, D/- 25- 
7-1969. 

Income-tax Act (1922), Secs. 14 (2) (c), 
16 (2) and 2 (14A) (incorporated by Adap- 
tation of Laws Order, 1950 with effect 
from 1-4-1950) — Dividend declared on 
25-7-1949 — Assessee Bank having its 
registered oflBce in State of Benaras en- 
casiiiing dividend warrants on 31-12-49 
Merger of State of Benaras with Domi- 
nion of India on 1-12-1949 — Effect — 
Dividend held was received by Banic in 
taxable territories on 31-12-1949 and was 
not exempt from liability to payment of 
tax even if right thereto had accrued to 
Banlc in an Indian State. 

The State of Benaras in which the as- 
sessee Bank had its registered office merg- 
ed with the Indian Union on December 1, 
1949. The dividend was declared on 
July 25, 1949 and the Bank encashed the 
dividends warrants on December 31, 1949. 
The dividend received by the Bank had 
been brought to tax in the assessment 
year 1950-51. It was urged that by vir- 
tue of Section 14 (2) (c) of the Income- 
tax Act, 1922, the income received by the 
Bank was not hable to be taxed. 

Held, that the State of Benaras after 
merger on December 1, 1949 with the 
Dominion of India formed part of the 
State of Uttar Pradesh and was on that 
account part of the taxable territories by 
virtue of the definition contained in Sec- 
tion 2 (14A) incorporated by the Adapta- 
tion of Laws Order, 1950 of the Indian 
Income-tax Act, Assuming that the divi- 
dend accrued within an Indian Stale, it 
was received by the Bank in the taxable 
territories on December 31, 1949, and by 
the express words contained in S. 14 (2) 
(c) of the Indian Income-tax- Act, 1922, 
before it was omitted by the Taxation 
Laws (Extension to Jammu and Eashmir) 

LM/AN/E22/69/GDR/M 


U. P. (Shah Ag. G. J.) [Pr. 1] S.C. 281 

Act, 1954, it was not exempt from liabi- 
lity to payment of tax even if the right 
thereto had accrued to the Bank in an 
Indian State, (Para 4) 

Held further, that the dividend could 
not be deemed to have been received by 
the bank on July 25, 1949 — The day on 
which it was dedared and that on that 
accoimt it could not be said that on that 
date the Bank being a non-resident it 
could not be brought to- tax. Under S. 16(2) 
of the Income-tax Act, 1922 the dividend 
income is taxable only in the year in 
winch it is paid, credited or distributed. 
The expression “paid” in Section 16 (2) 
does not contemplate actual receipt of the 
dividend by the member in general, divi- 
dend may be said to be paid within the 
meaning of Section 16 (2) when the Com- 
pany discharges its liability and makes' 
the amount of dividend unconditionally 
available to the member entitled 
thereto. The Act does not make divi- 
dend income taxable in the year in which 
it becomes due: it is taxable only in the 
year in which it is paid, credited or dis- 
tributed. There being no evidence that 
before December 31, 1949, dividend was 
paid, credited or distributed to the Bank, 
by virtue of Section 4 (1) (a) of the In- 
come-tax Act, 1922, the income was tax- 
able in the assessment year 1950-51. AIR 
1964 SC 1866, Rel. on; ILR (1965) 1 AU 
349, Affirmed. (Paras 5, 6) 

Cases Referred: Chronological Paras 
(1964) AIR 1964 SC 1866 (V 51) = 

53 ITR 83, J. Dalmia v. Commr, 

of I,-T, Delhi 5 

(1948) AIR 1948 Bom 404 (V 35) = 

16 ITR 248, Commr. or I.-T. v. 

Laxmidas Mulrai Khatau 5 

Mr. S. T. Desai, Senior Advocate (Mrs. 
A. K. Verma, Advocate and Mr. J. B. 
DadachaPji, Advocate of M/s, J. B. Dada- 
chanji and Co. with him), for Appellant; 
Mr. Jagdish Swarup, Solicitor General of 
India, (M/s. S, E. Aiyar, R, N, Sachthey 
and B. D. Sharma, Advocates wiih him), 
for Respondent 

The following Judgment of the Court 
was delivered by 

SHAH, Ag. C. J.: — By order dated 
August 23, 1968, we called for a supple- 
mentary statement on the issue whefiier 
dividend warrants were delivered by the 
Glass Works to the Bank on August 3 
1949. The Tribunal has submitted a 
statement of the case that the only rele- 
vant facts proved are that the dividend 
was declared on July 25, 1949 and the 
Bank encashed the dividend warrants on 
December 31, ' 1949. The appeal must 
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therefore be decided on the footing that 
the dividend warrants were handed over 
to the Bank by the Glass Worlcs on August 
8, 1949, is not proved. 

2. The material facts which have a 
bearing on the point in issue are these. 
The year of account of the Bank is the 
calendar year. The State of Benaras in 
which the Bank had its registered office 
merged with the Indian Union on Decem- 
ber 1, 1949. The Glass Works declared 
a dividend at a General Meeting on July 
25, 1949. Cheques for Rs. 69,000 issued 
by the Glass Works in favour of the Bank 
in payment of the dividend were encash- 
ed by the Bank on December 81, 1949. 

3. The dividend received by the Bank 
has been brought to tax in the assessment 
year 1950-51. Counsel for the Bank 
urged that the Bank cannot be assessed 
to tax in respect of dividend accruing to 
it at a time when the Bank was a non- 
resident. It is urged that by virtue of 
Secion 14 (2) (c) of the Income-tax Act, 
1922, as then in force, die income receiv- 
ed by the Bank was not liable to be tax- 
ed. At the relevant time Section 14 (2) 
(c) read as follows: 

"(2) The tax shall not be payable by 
an assessee — 

o e e * 

(c) in respect of any income, profits 
or gains accruing or arising to him with- 
in an Indian State, unless such income, 
profits or gains are received or deemed 
to be received in or are brought into the 
British India in the previous year by or 
on behalf of the assessee, or are assess- 
able under Section 12B or Section 42.” 

By the Adaptation of Laws Order, 1950, 
the words “an Indian State” were sub- 
stituted by the words “a Part B State”, 
and the words “British India” were sub- 
stituted by tire words “taxable territories” 
Section 2 (14A) — (which was also incorpo- 
rated by the Adaptatioii of Laws Order, 
1950, with effect from April 1, 1950) in- 
sofar as it is material provides: 

"‘taxable territories’ means — 

(a) * 

(b) as respects any period after the 14th 
day of August, 1947, and before the 26th 
day of Januar>% 1950, the territories for 
die time being comprised in the Pro^^nces 
of India, but excluding the merged ter- 
ritory of Cooch-Behar, 

e « o 

Prowded that the taxable territories shall 
be deemed to include — (a) the merged 
territories — 
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(i) as respects Miy period after the 81st 
day of March, 1949 for any of the pur- 
poses of this Act, and 

» « o *»» 

4. The State, of Benaras after merger 
on December 1, 1949 with the Dominion 
of India formed part of the State of Uttar 
Pradesh and was on that account part of 
the taxable territories by virtue of the 
definition contained in Section 2 (14A) 
of the Indian Income-tax Act. As- 
suming that the dividend accrued 
within an Indian State, it was received 
by the Bank in the taxable territories on 
December 31, 1949, and by the express 
words contained in Section 14 (2) (c) of 
the Indian Income-tax Act, 1922, before 
it was omitted by the Taxation Laws 
(Extension to Jammu and Kashmir) Act, 
1954, it was not exempt from liability to 
payment of tax even if the right thereto 
had accrued to the Bank in an Indian 
State. , 

5. It was then urged that the dividend 
must be deemed to have been received 
by the Bank on July 25, 1949— the day 
on which it was declared and on that 
date the Bank being a non-resident it 
could not be brought to tax. But imder 
Section 16 (2) of the Indian Income-tax 
Act, 1922, the dividend income was tax- 
able only in the year in which it was 
paid, credited or distributed or was deem- 
ed to be paid, credited or distributed. 
This Gourt observed in J. Dffimia v. Com- 
missioner of Income-tax, Delhi, 53 ITR 
83= (AIR 1964 SC 1866) that the expres- 
sion “paid” in Section 16 (2) does not 
contemplate actual receipt of the divi- 
dend by the member in general, dividend 
may be said to be paid within the mean- 
ing of Section 16 (2) when the Company 
discharges its liability and makes tiie 
amount of dividend unconditionally avail- 
able to the member entitled thereto. It 
was also held that the Act does not make 
dividend income taxable in the year in 
which it becomes due: it is taxable only 
in the year in which it is paid, credited 
or distributed. The Court overruled the 
decision of the Bombay High Court in 
Commissioner of Income-tax v. Laxmidas 
Mulrai Khatau, 16 ITR 248=(AIR 1948 
Bom 404) in which it was held tliat when 
dividend is declared, liability arises on lire 
part of the Company to make ftat pay- 
ment to the shareholder and with regard 
to the shareholder when the income re- 
presented by that dividend accrues or 
arises to him, and that the fact that the 
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actual payment of the income is deferred 
is immaterial and irrelevant. 

6. In the present case there is no evi- 
dence that before December 31, 1949, 
dividend was paid, credited or distribu- 
ted to the Bank. By virtue of S. 4 (1) (a) 
of the Income-tax Act, 1922, the income 
was held properly taxable in the assess- 
ment year 1950-51. It is unnecessary 
therefore to consider whether even if the 
Bank was a non-resident on July 25, 1949, 
by virtue of Section 4 (1) (b) (ii) it was 
liable to be taxed in respect of the divi- 
dend income in the year of assessment 
1950-51. 

7. The appeal fails and is dismissed 
with costs including the costs of the hear- 
ing at which the order calling for a sup- 
plementary statement was made. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 283 
(V 57 C 60) 

(From: Bombay)* 

S. M. SIKRI, R. S. BACHAWAT AND 
V. RAMASWAMI, JJ. 

Abdul Razak Murtaza Dafadar, Appel- 
lant V. State of Maharashtra, Respondent. 

Criminal Appeal No. 245 of 1968, D/- 
2-5-1949. 

(A) Evidence Act (1872), Secs. 24 and 
26 — ^ Accused kept in remand for fifteen 
days — Then after being kept in jail cus- 
tody for three days produced before exe- 
cutive Magistrate for recording confession 
— After preliminary questioning and a 
warning accused sent back to jail — Con- 
fession recorded on next day, held, was 
voluntary — Accused had spent four days 
in judicial custody and he was not rmder 
influence of investigating agency for at 
least four days — ^riimnal P. C. (1898), 
Sec. 164.) 

The accused was kept in remand for 
about a fortnight after his arrest. There- 
after he was kept in jail custody for three 
days and then on fourth day he was pro- 
duced before the Executive Magistrate for 
recording confession. The Magistrate 
made the preliminary questioning of the 
accused, gave him a warning and sent him 
back to jail. On the next day the ac- 
cused was produced before the Magistrate 

*(Cri. Appeal No. 1116 of 1967 and Con- 
firmation Case No. 15 of 1967, D/ 17- 
11-1967 — Bom.) 

JM/JM/D280/69/LGC/D, 


and the confession was recorded. During 
the trial, the accused in answer to ques- 
tion regarding the confession merely said 
that he did not make the confession. He 
did not say that it was made on account 
of any inducement or coercion on the 
part of police. On the contention that 
the confession was not voluntary as the 
accused was in prolonged police custody 
for at least a fortnight before making the 
confession; 

Held that the confession of the accus- 
ed was voluntary. It was clear that he 
had spent four days in judicial custody 
and he was not under the influence of the 
investigating agency for at least four days. 
Again he had 24 hours to think after he 
was told by the Magistrate that he was 
not bormd to make any confession and if 
he made one it would be used against 
him. Cr. App. No. 1116 of 1967 and Con- 
firmation Case No. 15 of 1967, D/- 17- 
11-1967 (Bom), AEBrmed, AIR 1956 SC 56 
& AIR 1957 SC 637, Disting. (Para 9) 
(B) Evidence Act (1872), Sec. 45 — Dog 
fracking evidence — Admissibility. 

(Obiter) The tracker dog’s evidence 
cannot be likened to the type of evidence 
accepted from scientific experts describ- 
ing chemical reactions, blood tests and the 
actions of bacilli, because the behaviour 
of chemicals, blood corpuscles and bacilli 
contains no element of conscious volition 
or deliberate choice. Dogs are intelligent 
animals with many drought processes 
similar to the thought processes of human 
beings and wherever there are thought 
processes there is always the risk of error, 
deception and even self-deception. In the 
present state of scientific loiowledge e\a- 
dence of dog tracldng, even if admissible, 
is not ordinarily of much weight. Am. 
Juris 2nd Edn., Vol. 29, p. 429, para 378 
and 1866 N. I. 160, Ref. to. (Para H) 
[Their Lordships however did not ex- 
press any concluded opinion or lay 
down any general rule with regard to 
tracker dog evidence or its significance or 
its admissibility as against the accused.] 

(Para 12) 

Cases Referred: Chronological Paras 
(1957) AIR 1957 SC 637 (V 44)= 

19^ Cri LJ 1014, Sarwan Singh 
V. State of Punjab 9 

(1956) AIR 1956 SC 56 (V 48)= 

1956 Cri LJ 152, Nathu v. State 
of U. P. 9 

(1866) 1866 N. I. 160, R. v. Mont- 
gomery 11 

Mr. B. D. SHarma, Advocate, Amicus 
Curiae, for Appellant; M/s. H. R. Khanna 
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& S. P. Nayar, Advocates, for Respon- 
dent. 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.:— The appellant was 
convicted under Sections 302, 807, 825 
and 427, Indian Penal Code > and also 
under Section 126 of the Indian Railways 
Act by the Additional Sessions Judge of 
SangK in Sessions Case No. 9 of 1967. 
The appellant was sentenced to death 
under Section 802, Indian Penal Code. No 
other sentence was awarded for the 
remaining ofiEences. The appellant prefer- 
red an appeal to the Bombay High Court 
in Criminal Appeal No. 1116 of 1967 
which was dismissed on the 17th Novem- 
ber, 1967 and the sentence of death im- 
posed on the appellant was affirmed. This 
appeal is brought by special leave from 
the judgment of the Bombay High Court 

2. The prosecution case arises out of 
the derailment of Poona-Wasco Express 
train at about 4.40 in the early morning 
of October 10, 1966. The derailment oc- 
curred on the Vaddi bridge which is 
beyond Mira] Station. As a result of this 
derailment, five bogies were capsized. 
Out of these five bogles, two went into 
the stream down below, two were on the 
slope and one on the track. In this inci- 
dent ten persons died and a large number 
of other persons received grievous inju- 
ries. The charge against the appellant 
was that he had removed fish plates, nuts, 
bolts, etc., of the rail joint near Vaddi 
bridge No. 215 on Miraj Mahisal Rail- 
way track at Em. No. 743/9 and 10 be- 
tween 4.05 a. m. and 4.50 a. m. in the 
early morning of October 10, 1966 with 
intent or knowledge that he was likely 
to endanger the safety of the persons 
travelling in the said train and he caused 
the Poona-Wasco express train No. 206 
Dn. to be capsized at Vaddi and thereby 
committed murder Imowingly causing 
deaths of 10 persons who were passen- 
gers in that train. 

3. The appellant Abdul Rajak Mxutaja 
Dafedar was working at Miraj rail- 
way station as gangman in gang 
No. 13 of which Laxman Madar 
was the Mulcadam or Gangmate 
and Bapu Sopana was the Keyman. The 
area under this gang was from Em. Nos. 
741/3 to 747/5 covering a railway track 
of 4 miles or 6 km. Vaddi bridge falls 
v/ithin this area. Vaddi bridge is at 2% 
miles from the railway station of Miraj, 
towards Belgaum. Mhaisal gate is also 
towards Belgamn at Hi miles from the 


railway station oh the way to Vaddi 
bridge. At Bhaisal gate is the quarter of 
Laxman Madar the gangmate. Near the 
quarter of Laxman, is the tool box where 
&e tools of the gang are kept under lode 
and key. 

4. Vaddi bridge is the biggest bridge 
out of the seven bridges lying between 
Km. Nos. 743/9 to 747/5. The height of 
the bridge is about 80' to 40'. There are 
six big arches md two small arches oh 
each side of the bridge. The bridge is of 
masonry stone. The case of the prose- 
cution is that the appellant quarrelled 
with Laxman who mways found fault 
with him and did not spare him when 
he was absent from or late in attending 
duties. On two or three occasions Laxman 
had altercation with the appellant and 
Laxman had reported against him and 
Dastgir, a friend of the appellant. On 
October 9, 1966, an altercation took place 
between the appellant and Laxman. Lax- 
man found the work of levelling and 
packing done by other gan^ah except 
the appellant satisfactory and so Laxman 
asked the appellant to correct the defect 
The appellant got irritated and took ex- 
ception to the remark of Laxman and 
rushed towards him with a pidc axe say- 
ing that he would break his head. Lax- 
man threatened to report the conduct of 
the appellant to the Permanent Way Ins- 

E ector and went away towards the tool 
ox. Laxman got a report written by 
Maruti about the incident and handed 
over the report to the Assistant Station 
Master at about 7 or 7.30 p. m. Train 
No, 204 was due to arrive and the Sta- 
tion Master was in a hurry and so he des- 
patched the complaint by free service 
way bill slip through his ofifice boy to the 
under-guard of the inco min g train, name- 
ly, 204 Dn. According to prosecution 
case Ramchand Sadre, P. W. 37, saw the 
appellant going on the track at 3 or 3.15 
a. m. P. W. 37 was serving as a Sainilc 
of the Railway Protection Force at Miraj 
Railway Station. He was on duty at 'G’ 
point from 9 p. m. on October 9, 1988 till 
7 a. m. the next day. After the witness 
saw the appellant going along the track 
goods train No. 239 arrived at Miraj Rail- 
way Station at 4.10 or 4.15 a. m. this 
goods train had passed the Vaddi bridge 
at 4.05 a. m. The appellant let the goods 
train pass and approached the railway 
bridge at Vaddi wth a spanner 
and removed the fish plates and 
the keys and jaws of the sleepers 
of the 18” rail of right hand side 
of the rail line, When^the Poona-Wasco 
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^Express Train approached the bridge 
‘there was a “thud-thud” sound as if the 
train was collapsing. The engine driver 
closed the steam and applied brakes as 
soon as the engine entered the bridge but 
before stopping, the engine had covered 
%ths length of the bridge. The lights went 
off, there was screaming and wailing of 
die people. It was found by the engine 
driver, guard and others' who alighted 
from the train that the basal wheel of 
the engine had derailed and the tender 
of the engine was tilted and to this ten- 
der was hanging the first bogie which had 
vertically fallen down in the stream. The 
second bogie had completely fallen in 
the stream. The third bo^e had also 
telescoped like the first bogie resting its 
one end on the second bogie that had 
fallen in the stream and the other end at 
the slope. The fourth bogie had derail- 
ed and slanted whereas the front wheels 
of the fifth bogie had derailed. The 
engine driver, guard, and one police cons- 
table searched and fmmd Ihe affected 
joint near which had fallen the removed 
fish plates, nuts, bolts, keys and jaws 
scattered in undamaged condition. There 
was also another fish plate and one nut 
fallen on embanlonent in tmdamaged con- 
dition. 

5. The engine driver made a com- 
plaint to the Police Sub-Inspector Bandi- 
giri. Panchanama of the scene of offence 
was prepared. The things lying at the 
spot were not touched but were guarded 
and an area of half a mile was cordoned 
off. On October 10, 1966 at 7 a. m. aU 
the gangmen including the appellant col- 
lected at pole No. 744/4 for daily work 
but were asked by the police officers to 
be seated below the bridge as their state- 
ments were to be recorded. Laxman and 
appellant were also detained for interro- 
gation. On the same night at 8.30 p. m. 
near ihe spot of the accident the police 
dog Sheru of C. I. D, Poona was brought. 
The appellant Laxman and five other per- 
sons were made to stand in a row facing 
the rail line in the presence of panchas. 
The police dog Sheru was made to smell 
the affected joint. The leading strap was 
held by the controller of the dog. The 
dog after smelling the articles near the 
affected joint went towards the embank- 
ment where one fish plate was lying, 
smelt it and then went to the row of 
persons end smelling two persons smelt 
the appellant also and pounced upon him 
with its forelegs resting on the chest of 
the appellant 


6. On October 17, 1966 the appellant 
offered to produce the spanner from the 
place where he had hidden it near the 
railway track. A memorandum of his 
statement was drawn in the presence of 
panchas. It is said that the appellant led 
the panchas and the police officers to the 
place between pole Nos. 744/6-7 and 
there dug out the earth and took out the 
spanner and produced it. On October 
29, 1966 the appellant made a confession 
before the executive magistrate. Ex. 130. 

7. The appellant pleaded not guilty 
to the charges. He ^eged that there 
was no altercation between him and 
Laxman and that he did not threaten 
Laxman with pick axe. As regards the 
confessional statement the appeSant said 
that he did not understand -Marathi pro- 
perly and therefore did not know what 
was written in the statement He also 
dem’ed that he had gone to the spot to 
recover the spanner in the presence of 
panchas. As regards the police dog Sheru 
the appellant said that after smelling the 
articles on the spot the dog passed hint 
without pouncing upon him. 

8. The trial Court based the convic- 
tion of the appellant on (1) movement of 
the appellant on the day of the incident 
as stated by Ramchand Sardare (sic) P. 
W. 37; (2) discovery of the spanner with 
which the nuts and bolts were removed; 
(3) the confession statement of die appel- 
lant made to the Executive Magistrate 
and {4) the identification of the appel- 
lant by the dog Sheru. The Hi^ 
Court accepted the prosecution evidence 
on all these points and affirmed the con- 
viction of the appellant. 

9. It was contended on behalf of the 
appellant in the first place that the con- 
fession Ex. 130 recorded by Taluka Exe- 
cutive Magistrate P. W. 54 was not volun- 
tary. It was pointed out that the appel- 
lant was arrested on October 10, 1966 at 
11 p. m. and was kept in remand HIT 
October 18, 1966. On October 18 a re- 
mand application was made and time was 
granted for a week. On October 25, 
1966 the Magistrate directed that the ac- 
cused should be detained in District Jail 
at Sangh. The appellant was produced 
before the Magistrate on October 28, 1966 
when there was preliminary questioning 
and warning given tq the app^ant. On 
the next day the appellant was produced 
before the Mamstxate and the confession 
was made. The argument was stressed 
on behalf of the appellant that he was in 
prolonged police custody for at least a 
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fortnight before the confession was made 
and therefore it must be held that the 
confession was not voluntary. Reliance 
was placed on the judgment of this Court 
in Nathu v. State of U. P.» AIR 1956 SC 
56 in wliich the appellant was kept in 
the custody of C. I. D. Inspector on 7th 
August and the confession was recorded 
on 21st August. It . was held that pro- 
longed custody immediately preceding 
the maldng of the confession was suffi- 
cient, unless it was properly explained, to 
stamp it as involuntary. No attempt was 
made in ffiat case to explain the prolong- 
ed custody. In the absence of such ex- 
planation it was held by the Court that 
he confession was not a volimtary con- 
fession, In the present case the appel- 
lant was kept in jail custody for three 
days from October 25 to October 28, 
1966 and on October 28, the Executive 
Magistrate made the preliminary ques- 
tioning of the appellant, gave him a 
warning and sent him back to the Dis- 
trict Jail at Sangli. On the next day the 
appellant was produced before the Magis- 
trate and the confession was recorded. It 
is dear that the appellant had spent four 
days in judicial custody and he was not 
under the influence of the investigating 
agency for at least four days. Again he 
had M hours to think after he was told 
by the Magistrate that he was not bound 
to make any confession and if he made 
one it would be used against him. It is 
manifest that the material facts of the 
present case are not parallel to those of 
Sarwan Singh v. State of Punjab, AIR 
1957 SC 637 (sic) (Nathu v. State, AIR 
1956 SC 56?) and me ratio of that case 
has no application to the present case. 
It was also argued that the wife of the 
appellant used to go to the police station 
with her child and it was at her persua- 
sion that the appellant had agreed to 
make the confession. The suggestion was 
that the confession was not voluntary but 
was made on account of some induce- 
ment, But no such suggestion was made 
to the police officers. The only question 
put to the Deputy Superintendent of 
PoHce Chavan was whether the wife of 
the accused used to go to the police sta- 
tion everyday and the witness denied it. 
According to Chavan, she went to the 
pohce station only on October 13 and 18 
that is only on two occasions. No further 
suggestion was made to Chavan. Apart 
from this, if any coercion or inducement 
was used the appellant was the person 
who should make such a complaint. The 


appellant, in answer to question No. 77 
regardhig the confession merely said that 
he did not make the confession. He did 
not say that the confession was made on 
account of any inducement or coercion on 
the part of the poUce. Both the trial 
Court and the High Court have upon an 
examination of aH the circumstances 
reached the conclusion that the confession 
of the appellmt was voluntary and we 
see no reason to take a different view. 

10. The next question is regarding the 
discovery of the spanner. The Deputy 
Superintendent of Pohce, Chavan, P. W, 
86 was questioning the appellant from the 
11th to the 16th October. It was on the 
17lh that the appellant was prepared to 
point out where he had kept the spanner. 
Two panchas were called, one of whom is 
Narayandas Shedji, P. W. 46. In his pre- 
sence the memorandum of what the ap- 
pellant stated was made. Therein the ap- 
pellant said “the same spanner while 
coming back, I have kept hidden in the 
shrub on the comer of railway line be- 
tween pole Nos. 744/6 and 744/7. I will 
produce the same personally”. The ap- 
pellant then led the panchas and tne 
police to the spot where he had kept the 
spanner under the shrubs about 6 inches 
below the earth which he dug out for 
taking out the spanner. The panchanama 
is Ex. 112. The spanner was found about 
5 furlongs from the bridge towards the 
residence of the appeHant. The evidence 
of the Deputy Superintendent of Police 
and the two panchas has been accepted 
boih by the trial Court and the High 
Comt. The discovery of the spanner at 
the instance of the appellant is an import- 
ant circumstance which corroborates the 
confession of the appellant that he had 
removed the fish plates, nuts, bolts, and 
the keys and jaws of the sleepers from 
the railway line on the alleged date. 

11. It was lastly urged on behalf of 
the appellant that frie lower Courts ought 
not to have relied upon the evidence of 
dog tracking and such evidence was not 
admissible in order to prove the guilt of 
the appellant. The evidence of tracker 
dogs has been much discussed. In Canada 
and in Scotland it has been admitted. 
But in the United States there are con- 
flicting decisions: 

“There have been considerable imcer- 
tainty in the minds of tlie Courts as to 
the reliability of dogs in identifying cri- 
minals and much conflict of opinion on 
the question of the admissibility of their 
actions in evidence. A survey of the cases. 
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however, reveals that most Courts in 
which the question of the admissibility of 
evidence of trailing by blood-hounds has 
been presented take the position that 
upon a proper foimdation Being laid by 
proof that the dogs were qualified to trail 
human beings, and that the circumstan- 
ces surrounding the trailer were such as 
to make it probable that the person trail- 
ed was the guilty party, such evidence is 
admissible and may be permitted to go 
to the jury for what it is worth as one of 
the circumstances which may tend to con- 
nect the defendant with the Crime. Para 
878, Am. Jiuds. 2nd edn. Vol. 29, p. 429.” 
There are three objections which are usu- 
ally advanced against the reception of 
such evidence. First, since it is manifest 
that the dog cannot go into the box and 
give his evidence on oath, and conse- 
quently submit himself to cross-examina- 
tion, ihe dog’s human companion must 
0 into the box and report the dog’s evi- 
ence, and this is clearly hearsay. Second- 
ly, there is a feeling that in criminal cases 
the life and hberty of a human being 
should not be dependent on canine in- 
ferences. And, thirdly, it is suggested that 
even if such evidence is stricdy admis- 
sible under the rules of evidence it should 
be excluded because it is likely to have a 
dramatic impact on the jury out of pro- 
portion to its value. In R. v. Montgo- 
mery, 1866 NI 160 a police constable ob- 
served men stealing wire by the side of 
a railway line. They ran away when he 
approached them. Shortly afterwards the 
police got them on a nearby road. About 
an hour and half later the police tracker 
dog was taken to the base of the tele- 
graph pole and when he had made a few 
preliminary sniffs he set off and tracked 
continuously until he stopped in evident 
perplexity at the spot where the accus- 
ed had been put into the police car. At 
the trial it appeared that other evidence 
against the accused that they had been 
stealing the wire was inconclusive and 
that the evidence of the behaviour of the 
tracker dog was crucial to sustain the 
conviction. In these circumstances the 
Court of Criminal Appeal ruled that the 
evidence of the constable who handled the 
dog on its tracldng and reported the dog’s 
reactions was properly admitted. The 
Court did not regard its evidence as a 
species of hearsay but instead the dog 
was described as “a tracking instrument” 
and the handler was regarded as report- 
ing the movements of the instaunent, in 
the same way that a constable in traffic 


c^e might have reported on the beha-j 
viour of his speedometer. It was argued 
in that case that the tracker dog’s evi-l 
dence could be likened to the type of 
evidence accepted from scientific experts 
describing chemical reactions, blood tests 
and the actions of baciUi. The compa- 
rison does not, however, appear to oe 
sound because the behaviour of chemi- 
cals, blood corpuscles and bacilli con- 
tains no element of conscious volition or 
deliberate choice. But Dogs are intelli- 
gent animals with many thought pro- 
cesses similar, to the thought processes 
of human beings and wherever you have 
thought processes there is always the risk 
of error, deception and even self-deception. 
For these reasons we are of the opinion 
that in the present state of scientific 
knowledge evidence of dog tracldng, even 
if admissible, is not ordinarily of much 
weight. 

12. In the present case it is not, how- 
ever, necessary for us to express any con- 
cluded opinion or lay down any general 
rule with regard to tracker dog evidence 
or its significance or its admissibility as 
against the appellant. We shall assume 
in favour of me appellant that the evi- 
dence of P. W. 72 and of the panchas with 
regard to the identification of the appel- 
lant by the tracker dog is not admis- 
sible. Even on that assumption we are 
of opinion that the rest of the prosecu- 
tion evidence namely the confession of 
the appellant Ex. 130 and the discovery 
of tire spanner conclusively proves the 
charges of which the appellant has been 
convicted. 

13. For these reasons we affirm the 
judgment of the High Court of Bombay 
dated 16/17, November, 1967 in Crl. A. 
No. 1116 of 1967 and dismiss this appeal. 

Appeal dismissed. 
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— Suit for declaration of Walcf as void 

— Conunissioner contesting suit as de- 
fendant but subsequently not objecting 
to his name being struck off — Suit de- 
claring Wakf as void decreed on compro- 
mise between) plaintiff and remaining 
defendants — Special notice to com- 
missioner of compromise of decree is 
not necessary, AER 1986 Cal 68, Bevers- 
ed. 

Notice under Section 70 to the Com- 
missioner of Wakf can be by way of a 
letter from the Court giving him notice 
or, if he is made a party, by a summons 
to attend the Court. ITie language of 
the fomrth sub-section of Section 70 is 
quite clear that the Conunissioner mtist 
not have knowledge previously of the 
suit. When the Commissioner had Imow- 
ledge of the suit he could not claim a 
second knowledge as the start of limita- 
tion. In other words, his presence as a 
party in the suit after summons to him 
must be treated as a notice to him under 
the first sub-section of Section 70. 

(Paras 8, 13) 

Where the Commissioner, who was 
joined as a defendant in a suit for decla- 
ration that certain Walcf was invah’d, in- 
operative and void, contested the suit on 
ffoimd that the plaintiff and other defen- 
dants were in collusion, but subsequently 
on application to strilm off his name from 
array of defendants being made, the same 
was allowed and no objection was taken 
by his coimsel though present and the 
suit was decreed on compromise between 
plaintiff and rest of the defendants on 
ihe same day, the Conunissioner could 
not thereafter daim that he was entitled 
to a spedal notice of the petition of com- 
promise. No spedal notice of compro- 
mise petition was required to be issued 
under the Act. He had notice of whole 
of the suit and of the claim made by- 
Ihe plaintiff in the case. He was afforded 
an opportunity to resist the suit and, in 
fact, resisted it but later gave up the 
fight and agreed to go out of the suit. In 
these circumstances, decree could not be 
dedared as void on grormd .that the Com- 
missioner was not given a notice of the 
compromise petition. AIR 1966 Cal .68, 
Reversed. (Case law discussed). 

(Paras 8, 13) 

It is to be noticed that S. 70 spealcs of 
several spedal notices, such as, in sub- 
section:'(2) before, any Wakf property is 
notified for sale in execution of a decree 
or in sub-section (3) before any wakf pro- 
perty is notified tor sale for ihe recovery 


of any revenue, cess, rates or taxes, but 
it does not provide for any spedal notice 
of a petition for compromise of a suit ex- 
cept the first notice that a suit had been 
filed in the Court. It is significant that 
in Sec. 69 althou^ compromise cannot 
be made without tiie sanction of the try- 
ing Comt, there is no mention of any 
^edal notice to the Commissioner, 

(Para 8) 

Cases Beferred: Chronological Paras 
(1968) AIR 1968 Mad 79 (V 55)= 
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Mohammad Zahangir Shah 12 
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M/s. B. C. Mitter and S. C, Majumdar, 
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The following Judgment of the Comt 
was deHvered by 

HIDAYATULLAH, C. J.:— This is an 
appeal by spedal leave from the judg- 
ment and order of the High Court of Cal- 
cutta, August 20, 1964, in an appHcation 
xmder Section 115 of the Code of Civil 
Procedure, reversing the judgment of the 
Subordinate Judge, Howr^. The facts 
are as follows: 

2. One Haji Abdul Karim, grandfather 
of respondents 2 to 4 executed a Wald 
al-al-aulad on March 80, 1917. He con- 
stituted himself as the first MutwaH and 
named his two sons and widow as mot- 
walis after his own death. The Wakf 
provided for the benefit of the family 
and after the extinction of all the family 
a scheme for feeding the poor. On Feb- 
ruary 14, 1956 the present appellant 
Ayesha Bibi filed a suit daiming l/16th 
of the property as a sharer after me death 
of her husband Abdul Hamid. This claim 
was made agamst respondents 2 to 4 who 
were the MutwaHs. Ayesha Bibi joined 
the Commissioner of Wakfs, West Bengal 
as a defendant to the suit. The suit was 
filed in the Court of Mimsif, Howrah and 
rehefs claimed were a declaration that the 
Wakf was invahd, inoperative and void 
and that its enrolment in ihe Wakf OfiBce 
was wrongly done and was of no avail. 
She also asked for a permanent injunc- 
tion restraining the Commissioner of West 
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Bengal and other respondents from inter- 
fering with the possession of the pro- 
perty. The Commissioner of Wakfs ap- 
peared in answer to the notice of the 
suit and filed a written-statement on April 
4, 1956. He contended that the proper- 
ties were governed by the Wakf which 
was valid and also that he was entitled 
to a notice under Section 80 of the Code 
of Civil Procedure before the suit was 
filed. He stated that although he was 
entitled to a notice under Section 70 (1) 
of the Bengal Wakfs Act, 1934 it was not 
necessary to add him as a defendant and 
he denied collusion between himself and 
the other defendants. He observed that 
the other defendants were interested in 
secularising the wakf property for their 
own selfish ends. 

3. On November 15, 1957 an applica- 
tion for amendment of die refief against 
the Wakfs Commissioner was made to 
which the Wakfs Commissioner objected. 
In his objections he stated that the suit 
was of a coUusive nature as was appa- 
rent from the nature of the pleadings of 
the plaintiff and defendants other than 
himself. The petition, however, was al- 
lowed. No action was taken by the Com- 
missioner to get that order set aside. On 
May 15, 1958 the parties to the suit, other 
than the Commissioner, filed an applica- 
tion of compromise and May 22, 1958 
was fixed for decision. On the same day 
an application for striking off the name 
of the Commissioner from the array of 
the defendants was made. This was 
heard in the presence of the counsel for 
the Commissioner and he did not object 
to the name being struck off. As a result 
the name of the Commissioner was struck 
off as a defendant. The suit was also de- 
creed the same day on compromise dec- 
laring the Wakf to be invalid and void 
and granting a perpetual injunction. 

4. On June 20, 1958 the Commissioner 
made an appfication under Section 70 (4) 
of the Act for a declaration that the de- 
cree was void as no notice was given to 
him under Section 70 (1) of the Act. 
The appellant objected but on April 20, 
1960 the Mimsif allowed the appfication 
and declared the decree to be void. The 
Commissioner (Appellant?) appealed to 
the Court of the Subordinate Judge, 
Howrah and the appeal was allowed. It 
was held that the appfication under Sec- 
tion 70 (4) was incompetent as the Com- 
missioner was present in the suit and the 
compromise decree was passed with the 
knowledge of the Commissioner and there 
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was no need for a fresh notice to him 
under Section 70 (H of the Act. The 
Commissioner then filed a revision imder 
Section 115, C, P. C, and a learned single 
Judge of the Hi^ Court by order, now 
imder appeal, reversed the decision of 
the Subordinate Judge and restored the 
decree of the Munsif. The order is chal- 
lenged in this appeal. 

5. Before we consider the question 
whether the Co mmis sioner’s appfication 
under Section 70 (4) was proper it is 
necessary to examine the scheme of the 
Wakf Act. The Act was passed to make 
provision for proper administration of 
Wakf properties in Bengal. It applies to 
aU wakfs whether created before or after 
the commencement of the Act, any pro- 
perty of which is situated in Bengal. By 
Chapter II a Wakf Board is constituted 
and a whole-time OflScer called the Com- 
missioner of Wakfs is appointed. Chap- 
ter III lays down the ftmctions of the 
Board and the Commissioner and one of 
ihe functions under Section 34 is the pro- 
tection of Wakfs-al-al-aulad. Chapter IV 
deals with the enrolment of the Wakfs 
for which purpose a register of Wakfs is 
m^tained. Under Section 45 the Com- 
missioner has ihe power to enroll wakfe 
and also to amend the register from time 
to time. Under Section 46A the decision 
of the Commissioner is final subject to a 
decision of a competent Court. Chapter 

V deals with wakf accounts and Chapter 

VI with statements of wafifs-d-al-aiJad. 
^apter VII creates a bar to transfer of 
immovable property of wakfs. Chapter 

VIII lays down the duties of MutwaUis 
with other ancillary matters. Chapter 

IX deals with finance and Chap- 
ter X deals with judici al proceedings. 
Chapters XI, XH and XIII deal with 
amendments and appeals, rule making 
power of die Provincial Government and 
power of the Board to make by-laws and 
include some miscellaneous provisions. 

6, We are concerned in this case with 
Chapter X which deals with judicial pro- 
ceedings. Section 69 in this Chapter pro- 
vides as follows: 

"69. Bar to compromise of suit or pro- 
ceeding %vithout sanction of Court. 

No suit or proceeding by or against at 
mutwalfi as such in any Court shall be 
compromised without the sanction of the 
trying Court.” 

Section 70 then provides: 

‘70. Notice of suits etc., to be given to’ 
the Commissioner. 

(1) In every suit or proceeding in res- 
pect of any wakf property or of a mut- 
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walli as siicb except a suit or proceed- 
ing for the recovery of rent by or on be- 
half of die mutwalli die Court shall issue 
notice to the Commissioner at the cost of 
die party instituting such suit or proceed- 
ing. 

(2) Before any wakf property is notified 
for sale in execution of a decree, notice 
shall be given by tiie Court to the Com- 
missioner. 

(3) Before any wakf property is notified 
for sale for the recovery of any revenue, 
cess, rates or taxes due to the Crown or 
to local authority notice shall be given 
to the Commissioner by the Court, Col- 
lector or other person under whose order 
the sale is notified. 

(4) In the absence of a notice under 
sub-section (1) any decree or order passed 
in the suit or proceeding shall be dec- 
lared void, iE die Commissioner, within 
one month of his coming to know of such 
suit or proceeding, apphes to the Court in 
this behalf. 

(5) In the absence of a notice under 
sub-section (2) or sub-section (3) the sale 
shall be declared void, if the Comrnis- 
sioner within one month of his coming 
to know of the sale, applies in this behalf 
to the Court, or other ' authority under 
whose order the sale was held.” 

Section 71 enables the Commissioner to 
join as a party in any litigation on his 
own application and to conduct or defend 
certain suits or proceedings on behalf of 
or in the interest of the waM. 

7. It will be noticed from the analy- 
sis of the Act diat the Commissioner has 
a definite duty to perform in all suits in 
which the intereks of the waW are in- 
volved. Sub-section (1) of Section 70 re- 
quires that in every suit or proceeding in 
respect of any w^ property tlie Court 
shall issue a notice to the Commissioner. 
This was done here because the Commis- 
sioner was a party and a summons had 
gone to him from the Court. It is con- 
tended before us that this was not notice 
but only a summons but we think that 
nothing much turns upon this distinction. 
The Commissoner had notice of the pro- 
ceedings. He appeared in die case, 
defended die waW, characterised die suit 
as collusive and he was fully cognizant of 
aU that was happening in the suit. The 
learned Judge in the High Court also 
held diat there was no need to ^ve the 
Commissioner anodier nodce under sub- 
section (1) because the Commissioner had 
already notice of the suit. 


8. The question, therefore, is whether 
in the absence of a notice xmder sub-sec- 
tion (1) the decree could be declared to 
be void. Here the argument of the Com- 
missioner in the High Court was that he 
had been removed from the array of the 
defendants and that he was therefore en- 
tided to. a special notice of the petition 
of compromise in the case. It is to be 
noticed that Section 70 speaks of several 
special notices, such as, in sub-section (2) 
before any wakf property is notified for 
sale in execution of a decree, or in sub- 
section (3) before any wakf property is 
notified for sale for the recovery of any 
revenue, cess, rates or taxes, but it does 
not provide for any special notice of a 
petition for compromise of a suit except 
the first notice that a suit had been filed 
in the court. It is significant that in Sec- 
tion 69 although compromise cannot be 
made without the sanction of the trying 
court, there is no mention of any special 
notice to the Commissioner. It follows, 
therefore, that the Commissioner was en- 
titled to a notice of the suit. That may 
be by a letter from the court giving him 
this notice, or if he was made a party, by 
a summons to attend the court. In the 
present case the second course was fol- 
lowed and a copy of the plaint must have 
accompanied die summons and in our 
opinion this was sufficient compliance 
with the provisions of the first sub-sec- 
tion of Section 70. It is to be recalled 
that the Commissioner did appear, filed 
a written-statement, contested the suit 
and also described it as a collusive ac- 
tion between the plaintiff and the other 
defendants. It is, however, surprising 
that when an application was made for 
strildng off his name from die array of 
the defendants the Commissioner agreed 
to such a course. This meant that in 
spite of notice to him of the collusive 
nature of the suit he was content to re- 
main outside the suit and to give up all 
his pleas about die wakf and the collusive 
nature of the suit. Having so acted it 
seems difficult to think that tihe decree 
could be declared void simply because 
the Commissioner had no special notice 
of the compromise. No special notice 
of compromise petition is required to be 
issued imder the Act. He had notice of 
whole of the suit and of the claim made 
by the plaintiff in the case. He was af- 
forded an opportunity to resist the suit 
and, in fact, resisted it but later gave 
up the fight and agreed to go out of the 
suit. In these circumstances, it will be 
wrong to hold that the decree was void 
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because the Commissioner was not given 
a notice of the compromise petition. 

9. Learned counsel for the Commis- 
sioner relied strongly upon a decision of 
the Madras High Court reported in 
State Wakf Board, Madras v. Abdul 
Azeez Sahib, AIR 1968 Mad 79 in which 
the decision in the present case was noti- 
ced and apphed for declaring a decree 
void. In that case the counsel for the 
representatives of Wakf Board, Mr. Sher- 
fuddin was , also for some time the Chair- 
man of die Wakf Board and his know- 
ledge of the suit was attributed to the 
State Wakf Board and it was held that 
diere was notice as required by Sec- 
tion 57 (1) of Wakf Act, 1954 (29 of 1954). 
Section 57 (1) of that Act read: 

“In every suit or proceeding relating 
to title to wakf property. . . . the Court 
shall issue notice to tlie Board at the 
cost of the party instituting such suit or 
proceeding.” 

Under Section 57 (3) it was further pro- 
vided; 

“In the absence of a notice under sub- 
section (1), any decree or order passed 
in the suit or proceeding shall be declar- 
ed void, if the Board, ivithin one month 
of its coming to know of such suit or 

E roceeding, applies to the Court in this 
ehalf’. 

Under the third sub-section quoted here 
the application had to be made within one 
month of the knowledge of the Board and 
it was held by tlie trial Judge that know- 
ledge of Mr. Sherfuddin was knowledge 
of the Board and the application was 
delayed. Reversing this decision the 
learned Chief Justice of Madras held that 
knowledge of Mr. Sherfuddin was not the 
knowledge of the Chairman of the State 
Wakf Board and could not be held to 
constitute knowledge within tlie section. 
According to the learned Chief Justice 
die knowledge . which started limitation 
for the application was official knowledge 
in his capacity as a Chairman and not 
in his capacity as counsel. This case is 
thus distinguishable. Here the Commis- 
sioner of 'Wakfs Board was made a party 
and had full notice of the pendency of 
the suit and that it was a collusive suit 
between the plaintiff and the MutwaUis. 
It cannot be said, therefore, that he had 
no loiowledge or that he had no notice 
of the proceedings. Indeed the learned 
Chief Justice of Madras while relying 
upon tiie decision in the present appeal 
also said that tlie facts of the two cases 
^vere quite different and the main point 


involved was also different. He only re- 
lied upon a passage that in the judgment 
of the learned Judge of tlie Calcutta High 
Court the private knowledge of tlie Com- 
missioner did not exonerate the court from 
its obhgation to give notice to the Board. 
There is no question here of any private 
knowledge. The knowledge was provid- 
ed by the summons to tlie Commissioner 
and he did appear in the case. In the 
other case there was no notice whatever 
from the court, nor even a summons and 
it is thus clearly distinguishable. 

10. The learned counsel further relied 
upon Muzafar Ahmed v. Indra Kumar 
Das, 77 Cal LJ 159 = (AIR 1944 Cal 40). 
In that case tiie Commissioner was sent 
a notice but was not made a party. The 
suit was dismissed. In the apped that 
followed the Commissioner was not made 
a party and no notice of appeal was ser- 
ved on him. The appeal was allowed. 
In the second appeal a ground was taken 
that the appeal below was incompetent 
as tliere was no notice to the Commis- 
sioner. Notice of the second appeal was, 
however, issued to the Commissioner. 
The decree was held to be not void but 
voidable and as die Commissioner had 
not applied within a month, the decree 
was dUowed to stand. The Court also 
held tliat the words ‘suit or proceeding’ 
in Section 70 (4) did not include an ap- 
peal. There is much in this decision 
which may require careful consideration. 
It is sufficient to say that the decision 
does not support the present contention 
of the Commissioner. 

11. Benoy Kumar Acharjee Choudhury 
V. Ahammad Ali, 46 Cal WN 339 = (AIR 
1942 Cal 467 (1)) only lays down that 
under Section 70 of the Act, a notice is 
necessary to be served on the Commis- 
sioner in a suit in respect of wakf pro- 
perty even tliough the wakf may not be 
admitted. To this proposition no ex- 
ception can be taken but it does not ad- 
vance the case of the Commissioner. 

12. On the other hand, in The Com- 
missioner of Wakfs, Bengal v. Shahbzada 
Mohammed Zahangir Shah, (1942) 46 Cal 
WN 157 it was held that although a 
Commissioner was entitled to a notice 
of a suit, under Section 70 of the Wakf 
Act, but if he actually contested tlie suit 
as a party-defendant, he could be treated 
as an interi^ener under Section 71, even 
if no notice was given to him and tliat 
the suit was not vitiated. This case sup- 
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ports the proposition that joining the Com- 
missioner as a party and his actual ap- 
pearance in the suit stand equal to a 
notice under Section. 70 (1)., 

13. None of the cases really supports 
the proposition now contended for be- 
fore us. The language of the fourth sub- 
section of Section 70 is quite clear that 
the Commissioner must not have know- 
ledge previously of the suit. Where the 
Commissioner has knowledge of the suit 
he cannot claim a second knowledge as 
the start of limi tation. In other words 
his presence as a party in the suit after 
summons to him must be treated as a 
notice to him xmder the first sub-section 
of Section 70. The decision of the Sub- 
ordinate Judge was thus correct and was 
wrongly reversed. 

14. The Commissioner atterhpted to 
raise the question of a notice rmder Sec- 
tion 80 of the Code of Civil Procedure 
but that question could only arise in the 
original suit and not in these proceedings. 
In the result the judgment under appeal 
must be set aside and that of the Sub- 
ordinate Judge, Howrah restored with 
costs against the Commissioner. We re- 
gret this result and only hope that some 
way will be found out of me difficulty 
created by the foolish action of the Com- 
missioner in leaving the field clear for 
the compromise of the suit. 

Appeal allowed. 


AIR 1970 SUPREME COURT 292 
(V 57 C 62) 

(From AUahabad: AIR 1965 AH 487) 

J. C. SHAH AND G. K. MITTER, JJ. 

Income Tax Officer, Special Investiga- 
tion Circle B Meerut (In all Appeals), Ap- 
pellants V. M/s. Seth Brothers and others 
etc.. Respondents. 

Civil Appeals Nos. 700 to 703 of 1965, 
D/- 15-7-1969. 

(A) Income-tax Act (1961), Section 132 
(as amended in 1965) — . Rule 112 framed 
under Sec. 295 (1) — Exercise of power 
imder Section 132 — Should be bona fide. 
AIR 1965 All 487, Reversed — (Criminal 
P. C. (1898), Sections ' 103, 165) — Con- 
stitution of India, Article 81). 

Section 132 does not confer any arbi- 
trary authority upon the Revenue Officers. 


The Commissioner or the Director of 
Inspection must have, in consequence of 
information, reason to believe that the 
statutory conditions for the exercise of 
the power to order search exist. He must 
record reasons for the belief and he must 
issue an authorization in favour of a 
designated officer to search , the, premises 
and exercise the , powers set out therein. 
The condition for entry into and making 
search of any building or place is the 
reason to beheve that any books of ac- 
counts or other document which will be 
useful for, or relevant to, any proceed- 
ing imder the Act may be found. If the 
Officer has reason to believe that any 
books of account or other documente 
would be useful for, or relevant to any 
proceedings under the Act, he is autho- 
rised by law to seize those books of ac- 
count or other documents, and to place 
marks of identification thereon, to make 
extracts or copies therefrom and also to 
malce a note or an inventory of any arti- 
cles or other things found in the course 
of the search. Since by the exercise of 
the power a serious invasion is made 
upon the rights, privacy and freedom of 
the tax payer, the power must be exer- 
cised strictly in accordance with the law 
and only for the purposes for which the 
law authorizes it to be exercised. If the 
action of the Officer issuing the authori- 
zation, or of the designated officer is chal- 
lenged the Officer concerned must satisfy 
the Court about the regularity of his ac- 
tion. If the action is maliciously taken 
or power under the section is exercised 
for a collateral purpose, it is liable to be 
struck dovra by the Court. If the condi- 
tions for exercise of the power are not 
satisfied , the proceeding is liable to be 
quashed. But where power is exercised 
bona fide, and in furtherance of the sta- 
tutory duties of the tax officers any error 
of judgment on the part of the Officers 
will not vitiate the exercise of the power. 
Where the Commissioner entertains the 
requisite belief and for reasons recorded 
by him authorises a , designated Officer to 
enter and search premises for books of 
account and documents relevant to or 
. useful for any proceeding imder the Act, 
the Court in a petition by an aggrieved 
person cannot be asked to substitute its 
own opinion whether an order authorising 
search should have been issued. Again, 
any irregularity in the course of entry, 
search and seizure committed by the 
Officer acting in pursuance of the autho- 
risation will not be sufficient to vitiate 
the action taken, provided the officer has 
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in executing the authorisation acted bona 
fide. (Para 8) 

The Act and the Rules do not require 
that file warrant of authorization should 
specify the particulars of documents and 
books of account; a general authorisation 
to search for and seize documents and 
bpoks of accoimt relevant to or useful 
for any proceeding complies with fiie re- 
quirements of the Act and the Rules. If 
is for the Officer making the search to 
exercise his judgment and seize or not 
to seize any documents or books of ac- 
coimt. An error committed by the officer 
in seizing documents which may ulti- 
mately be found not to be useful for or 
relevant to the proceeding imder the Act 
win not by itself vitiate the search, nor 
will it entitle the aggrieved person to 
an omnibus order releasing all documents 
seized. (Para 9) 

The aggrieved party may undoubtedly 
move a competent Court for an order re- 
leasing the documents seized. In such a 
proceeding the officer who has made the 
search will be called upon to prove how 
the documents seized are hkely to be 
useful for or relevant to a proceeding 
imder the Act. If he is unable to do so, 
the Court may order that those docu- 
ments be released. But the circumstance 
that a large number of documents have 
been seized is not a ground for holding 
that aU documents seized are irrelevant 
or the action of the officer is mala fide. 
By the express terms of the Act and the 
rules the Income Tax Officer may ob- 
tain the assistance of a police officer. By 
sub-section (13) of Section 132 the provi- 
sions of the Code of Criminal Procedure, 
1898 relating to searches apply so far as 
may be, to searches under Section 132. 
Thereby it is only intended that the 
officer concerned shall issue the necessary 
warrant, keep present respectable persons 
of the locality to witness the search, and 
generally carry out the search in the 
manner provided by the Code of Crimi- 
nal Procedure. But sub-section (2) of 
Section 132 does not imply that the limi- 
tations prescribed by Section 165 of the 
Code of Criminal Procedure are also in- 
corporated therein. (1968) 70 ITR 293 
(All), Rel. on; AIR 1965 All 487, Revers- 
ed. (Para 10) 

Further, in the absence of anything to 
show that the docmnents were either re- 
placed or tampered with the irregularity 
in not placing identification marks on 
several documents will not by itself sup- 


ply a ground, for holding that the search 
was mala fide. A delay of two months 
in issuing a notice calling for explanation 
is also not a ground for holding that the 
action was taken for a coUaterm purpose. 

(Para 18) 

(B) Constitution of India, Article 226 
— Income-tax Act (1961), Section 132 — 
Petition under Article 226 challenging 
order imder Section 132 — Serious allega- 
tions made ^ — High Court must take evi- 
dence viva voce and must not base its 
conclusion on affidavits. AJR 1965 All 487, 
Reversed. 

In appropriate cases a writ petitiori 
may he challenging the vahdity of the 
action under Section 132, Income-tax Act 
1961 on the ground of absence of power 
or on a plea that proceedings were taken 
mahdously or for a collateral purpose. 
But normally the High Court in such a 
case does not proceed to determine mere- 
ly on affidavits important issues of fact 
especially where serious allegations of 
improper conduct are made against pubhc 
servants. If the High Court is of the 
view that the question is in respect of 
which an investigation should be made 
in a petition for the issue of a writ, it 
should direct evidence to be taken viva 
voce. AIR 1965 AU 487, Reversed. 

(Para 21) 

Cases Referred; Chronological Paras 

(1968) 70 ITR 293 (AU), Income 

Tax Officer A Ward, Agra v. Firm 

Madan Mohan Dhammamal II 

In aU the Appeals: 

Mr. Sukumar Mitra, Senior Advocate 
(M/s,'S. K. Aiyar, R. H. Dhebar and 
B. D. Sharma Advocates with him), for 
AppeUant; 

In C. A. No. 700 of 1965: 

M/s. M. C. Chagla and S. C. Mari- 
chanda. Senior Advocates (M/s. P. N. 
Pachauri, P. N. Duda and D. N. Mulierr 
jee. Advocates with them), for Respon- 
dent No. 1; 

In C. A. No. 701 of 1965: 

Mr. S. C. Manchanda, Senior Advocate 
(M/s. P. N. Pachaurij P- N. Duda and 
D. N. Mukherjee, Advocates with him), 
for Respondent No. 1; 

In C. A. Nos. 702 and 703: 

Mr. S. G. Manchanda (M/s. P. N. 
Pachauri, S. M. Jain and B. P. Mahe- 
shwari. Advocates with him), for Res- 
pondent No. L 
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The following Judgment of the Court 
was delivered by 

SHAH, J.: M/s. Seth Brothers nm a 
flour mill in the name and style of 'Im- 
perial Flomr Mills”. From April 1, 19o3 
to March 1956 the business was carried 
on by M/s. Seth Brothers of which the 
partners were Baikunth Nath and Vishwa 
Nath. Between March 1956 and Mai'ch 
81, .1957, the business was carried on by 
Baikunth Nath, Vishwa Nath, Dr. Man- 
mohan Nath, Mrs. Rama Rahi and Mrs. 
Sushila Devi. On April 7, 1957 Mrs. 

Prem Lata was admitted as a partner. The 
partners were engaged in carrying on 
odier businesses in the names of Seth 
Brotliers (Private) Ltd., Nath Brothers 
(Private) Ltd., and Meerut Cold Storage 
and General Mills. 

2. The owners of the business were, 
year after year, assessed to income-tax 
in resDect of the income arising in the 
course of the business. On March 14, 
1963 the Income-tax Officer, Meerut is- 
sued a notice xmder Section 148 of the 
Income-tax Act, 1961, intimating M/s. 
Seth Brothers that there was reason to 
believe that their income chargeable to 
tax had escaped assessment and it was 
proposed to re-assess this income for the 
assessment year 1954-55. In response to 
the notice Baikunth Nath and Vishwa 
Nath filed a return rmder protest. In die 
meantime information was received by 
the Income-tax Commissioner, U. P., that 
M/s. Seth Brotliers were maintaming 
“duplicate records” and were evading 
assessment of tlieir true income and tliat 
it was necessary to seize the records 
which may be found at “Shanti Niketan”, 
Meerut in which M/s. Seth Brothers car- 
ried on the business of Imperial . Flour 
Mills and otlier businesses. The Commis- 
sioner of Income-tax, U. P., on May 29, 
1963 drew up a memorandum that on a 
report of the Income-tax Officer, D-Ward, 
Meenit requesting for. authorisation under 
Section 132 of the Income-tax Act, 1961, 
to enter and search die premises of M/s. 
Seth Brothers, he was satisfied about the 
need for the issue of die authorisation. 
Tlie Commissioner also issued an order 
in Form 45 prescribed under Rule 112 
of the Income-tax Rules, 1962, audioris- 
ing two Income-tax Officers — R. R. Agar- 
wal and R. Kapoor — to enter the premises 
known as “Shanti Niketan”, at Meerut 
and to search for and seize such books 
and documents as may be considered 
relevant or useful for die purpose of die 
proceeding of reassessment, and to place 


identification marks thereon and to con- 
vey them to the Income-tax Office, 

3. On the 7 and 8 of June, 1963 the 
premises described in the order were 
searched and account books and certain 
documents found therein were seized and 
were carried to the Income-tax Office. 
M/s! Seth Brothers then moved a petition 
in the High Court of Allahabad for an 
order quashing the proceedings of the 
Income-tax authorities. Petitions were 
also filed by Nath Brothers (Private) Ltd., 
Seth Brothers . (Private) Ltd., and Seth 
Brothers, Meerut for the same relief. By 
these petitions they claimed writs of 
certiorari quashing the letters authorising 
search of the premises at Shanti Niketan, 
and writs of mandamus directing the In- 
come-tax Officer to return aU the books, 
papers and articles seized during the 
search and for writs of prohibition res- 
training the Income-tax Department from 
using any information gathered as a re- 
sult of the search. It was .submitted by 
the petitioners that K. L. Ananda, In- 
come-tax Officer and Satya Prakash an 
“ex-employee” of M/s. Seth Brothers had 
given false information to the Deputy 
Director of Inspection with a view to 
blackmail the partners of M/s. Seth Bro- 
thers, and that the order of search was 
made by the Commissioner of Income-tax 
at the direction of the Deputy Director 
of Inspection, that the action of die In- 
come-tax Officer in searching die premi- 
ses and in seizing the books of account 
was malicious and that in any event Sec- 
tion 132 of the Income-tax Act, 1961, and 
die rules framed thereunder, were viola- 
tive of die fundamental freedoms guaran- 
teed by Articles 14, .19. (1) (f) . and (g) and 
31 of the Constitution. 

4. Affidavits were filed on behalf of 
M/s. Seth Brothers. It was affirmed tiiat 
“the so-called duplicate records” seized 
by the Income-tax Officer were copies of 
the books of account and that action had 
been taken by the Commissioner, of In- 
come-tax, not on his own initiative but 
at the behest of the Directorate of In- 
spection. In reply to the contentions 
raised by the assessees several affidavits 
sworn by Officers of the Income-tax De- 
partment were filed. The Commissioner 
of Income-tax stated in his affidavit that 
before issuing letters of authorisation and 
the warrant of search he , was satisfied 
diat it was necessary to take action under 
Section 132 of the Indian Income-tax 
Act, 1961, and that the letters of audio- 
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risation were not issued at the- direction 
of the Directorate of Inspection. The 
Income-tax OfBcers stated tliat in conse- 
quence of the search a large number of 
"duplicate, account books and records” 
maintained by M/s. Sedi Brothers were 
recovered, that the search was carried 
out according to law and in the presence 
of two of the partners of the firm and 
their advocates, that all the documents 
seized were relevant for the purpose of 
reassessment, that there was close con- 
nection between the different business 
activities of the partners of M/s. Seth 
Brodiers and that aU the documents which 
were seized were in relation to those 
activities. The Deputy Director of In- 
spection in his afBdavit stated that he did 
not give any direction to the Commis- 
sioner to issue authorisation for search 
and seizure. 

5. The High Court of Allahabad held 
on a consideration of the averments made 
in the aflBdavits filed on behalf of M/s. 
Seth Brotliers and the revenue that "there 
was reason to believe” tliat instructions 
were issued by the Directorate of Inspec- 
tion for a general raid and seizure of all 
account books and papers which may be 
found at the premises of the firm; that 
some out of the documents seized by 
die Income-tax Officers were irrelevant 
for the purpose of any proceeding under 
the Act; tliat besides tlie documents be- 
longing to M/s. Seth Brothers the Income- 
tax Officers seized documents relating to 
the transactions of the allied concerns; 
that marks of identification were not 
placed on certain documents at the time 
they were seized; that the documents 
seized were detained by die Income-tax 
Officer for more than two months; and 
that the police force employed during 
die raid was excessive. The High Court 
concluded: — 

‘Tt is true that there was no ill-will be- 
tween the « * (partners of Seth Bro- 

thers) on one side and respondents Nos. 1, 
8 and 4 (Commissioners of Income-tax, 
U. P. and Punjab and Income-tax Officer, 
Special Investigation Circle A, Meerut) 
on the other side. But the extent of the 
seizure was far beyond the limits of Sec- 
tion 132 of the Act. The action was 
mala fide in the sense that, there was 
abuse of power conferred on Income-tax 
Officers by Section 132 of the Act. The 
act being mala fide, die proceedings 
should be quashed by th^s Court by issu- 
ing a writ of Mandamus.” 


The Income-tax Officer, S. I. Circle has 
appealed to this Court with special leave. 

6. Section 132 as originally enacted 
by Act 43 of 1961 was substituted by a 
modified provision by the Finance Act 
of 1964 which in its turn was replaced 
by Section 1 of the Income-tax (Amend- 
ment) Act, 1965. By Section 8 of that 
Act it was provided inter alia, that any 
search of a building or place by an.... 
Income-tax Officer purported to have been 
made in pursuance of sub-section (1) of 
Section 132 of the principal Act shall be 
deemed to have been made in accordance 
with the provisions of that sub-section 
as amended by the Act of 1965 as if those 
provisions were in force on the day the 

search was made The relevant part 

of Section 132 as substituted by the In- 
come-tax (Amendment) Act, 1965 may, 
therefore, be set out: 

“132. Search and seizure. — (1) Where 
the Director of Inspection or the Commis- 
sioner, in consequence of information in 
his possession, has reason to believe 
that — 

(a) any person to whom a summons 
under sub-section (1) of Section 37 of the 
Indian Income-tax Act, 1922 (XI of 1922), 
or _ under sub-section (1) of Section 131 
of this Act, or a notice rmder sub-section 
(4) of Section 22 of the Indian Income-tax 
Act 1922, or under sub-section (1) of 
Section 142 of this Act was issued to pro- 
duce, or cause to be produced, any books 
of account or other documents has omit- 
ted or failed to produce, or cause to be 
produced, such books of account or other 
documents as required by such summons 
or notice, or 

(b) any person to whom a summons or 
notice as ^oresaid has been or might be 
issued will not, or would not, produce or 
cause to be produced, any books of ac- 
count or other documents which wiU be 
useful for, or relevant to, any proceeding 
under the Indian Income-tax Act, 1922 
(XI of . 1922), or imder this Act, or 

(c) any person is in possession of any 
money, bullion, jewellery or other valu- 
able article or thing and such money, 
bullion, jewellery or other valuable arti- 
cle or thing represents either wholly or 
partly income or property which has not 
been disclosed for the purposes of 
the Indian Income-tax Act, 1922 (XT of 
1922), or this Act (hereinafter in this sec- 
tion referred to as the undisclosed in- 
come or property), 

he may authorise any Deputy Director of 
Bispection, Inspecting Assistant Commis- 
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sioner, Assistant Director of Inspection or 
Income-tax Officer (hereinafter referred to 
as the authorised officer) to — 

(1) enter and search any building or 
place where he has reason to suspect 
Siat such books of account, other docu- 
ments, money, bullion, jewellery or other 
valuable article or thing are kept; 

(ii) break open the lock of any door, 
box, locker, safe, ahnirah or omer re- 
ceptacle for exercising the powers con- 
ferred by Clause (i) where the keys there- 
of are. not available; 

(iii) seize any such books of account, 
other docmnents, money, bullion, jewel- 
lery or other vffiuable article or thing 
found as a result of such search; 

(iv) place marks of identification on 
any books of account or other documents 
or make or cause to be made extracts 
or copies therefrom; 

(v) make a note or an inventory of any 
such money, hulHon, jewellery or other 
valuable article or thing. 

(2) the authorised officer may requisi- 
tion the services of any police officer or 
of any officer of the Central Government 
or of both, to assist him for all or any 
of the purposes specified in sub-section (1) 
and it shall be the duty of every such 
officer to comply with such requisition. 

(3) The authorised officer may, where 
it is not practicable to seize any such 
books of accoimt, other document, money, 
bullion, jewellery or other valuable arti- 
cle or thing, serve an order on the owner 
or the person who is in immediate pos- 
session or control thereof that he shall 
not remove, part with or othenvise deal 
with it except with the previous permis- 
sion of such officer and such officer may 
take such steps as may be necessary for 
ensTuing compliance with this sub-sec- 
tion. 

« 9 O O 

(8) The books of account or other 
documents seized under sub-section (1) 
shall not be retained by the authorised 
officer for a period exceeding one 
hundred and eighty days from the date of 
the seizure unless the reasons for 
retaining the same are recorded by him 
in writing and the approval of the Com- 
missioner for such retention is obtained; 

Provided o o o o 

0.0 o o e 

(13) The provisions of the Code of Cri- 
minal Procedure, 1898 (V of 1898), relat- 
ing to searches and seizure shall apply, so 
far as may be, to searches and seizure 
trader sub-section (1).” 


The Central Board of Direct Taxes has, 
in exercise of the power conferred by 
Section 295 (1) of the Act, framed R. 112 
rescribing &e procedure to be followed 
y the Commissioner and the authorised 
officers. 

7. The Commissioner or the Director 
of Inspection may after recording reasons 
order a search of premises, if he has rea- 
son to believe that one or more of the 
conditions in Section 132 (1) exist. The 
order is in the form of an authorization 
in favour of a subordinate departmental 
officer authorising him to enter and search 
any building or place specified , in the 
order, and to exercise the powers and 
perform the functions mentioned in Sec- 
tion 132 (1). The Officer so authorised 
may enter any building or place and make 
a search where he has reason to believe 
that any books of account or other docu- 
ments which in his opinion wiU be use- 
ful for, or relevant to, any proceeding 
under the Act, may be found. The offi- 
cer making a search may seize any books 
of account or other documents and place 
marks of identification on any such books 
of accoimt or other documents, make or 
cause to be made extracts or copies there- 
from and may make an inventory of any 
articles or things found in the course of 
any search which in his opinion will be 
useful for, or relevant to any proceeding 
under the Act, and remove them to the 
Income-tax Office or prohibit the person 
in possession from removing them. He 
may also examine on oath any person in 
possession of or control of any books of 
account or documents or assess., 

8. The section does not confer any 
arbitrary authority upon the Revenue 
Officers. The Commissioner or the Direc- 
tor of Inspection must have, in conse- 
quence of information, reason to believe 
tiiat the statutory conditions for the exer- 
cise of the power to order search exist. 
He must record reasons for the belief and 
he must issue an authorization in favour 
of a designated officer to search the pre- 
mises and exercise the powers set out 
therein. The condition for entry into 
and making search of any building or 

g lace is the reason to believe that any 
ooks of account or other documente 
which will be useful for, or relevant to, 
any proceeding under the Act may be 
found. If the Officer has reason to be- 
lieve that any books of account or other 
documents would be useful for, or rele- 
vant to, any proceeding under tie Act, 
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he is authorised by law to seize those 
books of account or other dociunents, 
and to place marks of identification there- 
in, to make extracts or copies therefrom 
and also to make a note or an inventory 
of any articles or other things found in 
the course of the search. Since by the 
exercise of the power a serious invasion 
is made upon the rights, privacy and free- 
dom of the taxpayer, the power must be 
exercised strictly in accordance with the 
law and only for the purposes for which 
the law authorizes it to be exercised. If 
the action of the Officer issuing the autho- 
rization, or of the designated Officer is 
challenged the Officer concerned must 
satisfy the Coinrt about the regularity of 
his action. If the action is maliciously 
taken or power under the section is exer- 
cised for a collateral purpose, it is liable 
to be struck down by the Court, If the 
conditions for exercise of the power are 
not satisfied the proceeding is liable to 
be quashed. But where power is exer- 
cised bona fide, and in furtherance of the 
statutory duties of the tax officers any 
error of judgment on the part of the 
Officers will not vitiate the exercise of 
the power. Where the Commissioner 
entertains the requisite belief and for 
reasons recorded by him authorises a de- 
signated Officer to enter and search pre- 
mises for books of account and documents 
relevant to or useful for any proceeding 
under the Act, the Court in a petition by 
an aggrieved person cannot be asked to 
substitute its own opinion whether an 
order authorising search should have been 
issued. Again, any irregularity in the 
course of entry, search and seizure com- 
mitted by the Officer acting in pursuance 
of the authorisation will not be sufficient 
to vitiate the action taken, provided the 
Officer has in executing the authorisation 
acted bona fide. 

9. The Act and the Rules do not re- 
quire that the warrant of authorisation 
mould specify the particulars of docu- 
ments and books of accormt: a general 
authorisation to search for and seize 
documents and books of account relevant 
to or useful for any proceeding complies 
with the requirements of the Act and the 
Rules. It is for the Officer making he 
search to exercise his Judgment and seize 
or not to seize any documents or books 
of account. An error committed by the 
Officer in seizing docmnents which may 
ultimately be found not to be useful for 
or relevant to the proceeding imder the 
Act will not by itself vitiate the search. 


nor will it entitle the aggrieved person to 
an omnibus order releasing all documents 
seized. , 

10. The aggrieved party may undoub- 
tedly move a competent Court for an 
order releasing the documents seized. In 
such a proceeding the Officer who has 
made the search will be called upon to 
prove how the documents seized are like- 
ly to be useful for or relevant to a pro- 
ceeding under the Act. If he is imable 
to do so, the Court may order that those 
documents be released. But the circum- 
stance that a large number of documents 
have been seized is not a ground for 
holding that all documents seized are 
irrelevant or the action of the Officer is 
mala fide. By the express terms of the 
Act and the Rules the Income-tax Officer 
may obtain the assistance of a pohce 
officer. By sub-section (13) of Sec. 182 
the provisions of the Code of Criminal 
Procedure, 1898, relating to searches ap- 
ply, so far as may be, to searches under 
Section 132, Thereby it is only intend- 
ed that ihe officer concerned shall issue 
the necessary warrant, keep present res- 
pectable persons of the lociity to wit- 
ness the search and generally carry out 
the search in the manner provided by the 
Code of Criminal Procedure, But sub- 
section (2) of Section 132 does not imply 
that the limitations prescribed by S. 165 
of the Code of Criminal Procedure are 
also incorporated therein. 

11. . In Income-tax Officer, A-Ward, 
Agra V. Firm Madan Mohan Damma Mai, 
1968-70 ITR 293 (All) it was observed 
that the issue of a search warrant by the 
Commissioner is not a judicial or a quasi- 
judicial act and even if the Commissioner 
is enjoined to issue a warrant only when 
in fact there is information in his posses- 
sion in consequence of which he may 
form the necessary belief, the matter is 
not thereby subject to scrutiny by the 
Court, Section 132 of the Income-tax 
Act does not require specific mention by 
description of each particular document 
which has to be discovered on search: it 
is for the Officer who is conducting the 
search to decide whether a particular 
document found on search is relevant for 
the purpose or not. That statement of 
the law, in our judgment, accurately states 
the true effect of Section 132. The mere 
fact that it may ultimately be found that 
some docmnent seized was not directly 
relevant to any proceeding under the Act 
or that another officer with more informa- 
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tion at his disposal may have come to a 
different conclusion will not be a ground 
for setting aside the order and the pro- 
ceeding for search and seizure. 

12. The authorisation issued by the 
Commissioner was, , in the view of the 
High Court, open to challenge on the 
groimd that the Commissioner did not 
apply his mind to the existence of cir- 
cumstances which justified the exercise of 
the power to issue authorisation. The 
action of the Income-tax Officers who 
searched the premises was quashed on 
the ground that they seized some docu- 
ments which were irrelevant to the pro- 
cess of reassessment. In our judgment, 
in reaching their conclusion that the 
Commissioner acted at the behest of the 
Director of Inspection, the High Court 
ignored important evidence on the record. 
It was averred in the petition of M/s. 
Seth Brothers that: — 

(56) “It appears that the Deputy Direc- 
tor of Inspection at the instigation of 
Shri K. L. Nanda and Sri Satya Prakash, 
without making any enquiries or having 
any material, ordered a raid for search 
and seizure of all the account books and 
papers, which could be found.” 

(57) ‘That, according to such directions 
of tlie Directorate, the Commissioner of 
Income-tax, U. P. Lucknow, was made 
to issue authorisations under Section 132 
of the Act of 1961 in favour of opposite 
Parties Nos. 3 and 4 to search out the 
premises of ‘Shanti Niketan’, Civil Lines, 
Meerut, and to seize the account books, 
documents and papers, which could be 
recovered therefrom. 

The High Court observed that even 
though a number of affidavits were filed 
by die Income-tax authorities, no refer- 
ence to paragraph 56 of the writ petition 
was made and the “only affidavit filed 
by Shri A. L. Jha, Commissioner of In- 
come-tax was vague in the extreme”. The 
allegation in paragraphs 56 and 57 of the 
writ petition made on definite allegation 
that the Commissioner of Income-tax act- 
ed at die behest of the Deputy Director 
of Inspecdon and not on his own satis- 
faction reached in consequence of infor- 
mation in his possession. In the verifica- 
tion clause' Baikunth Nath stated that the 
contents of paragraph 57 were true on 
information received from the Deputy 
Director of Inspection (Investigation), In- 
come-tax, Central Revenue Buildings, 
New Delhi, but said nodii^ about die 
contents of paragraph 56. Tme affidavits 


filed on behalf of the Income-tax Depart- 
ment specifically denied the allegations 
made in paragraphs 56 and 57. R. R. 
Agarwal (one of the Income-tax Officers 
authorised to conduct the search) in his 
affidavit affirmed that the letter of autho- 
risation was issued to him by the Com- 
missioner of Income-tax, U. P., Lucknow,’ 
after the Commissioner had been satis- 
fied on the report submitted by the de- 
ponent, 

13. The Commissioner of Income-tax 
Mr. A. L. Jha, by his affidavit denied that 
letters of authorisation were issued under 
the directions of the Deputy Director of 
Inspection or any body connected widi 
Directorate, He also stated that in res- 
pect of the case of M/s, Seth Brothers 
some information was brought to him by 
the Directorate and that information cor- 
roborated the report made to him by 
Mr. R. R. Agarwal and ihat after taking 
into consideration aU those materials he 
was satisfied that a search of the pre- 
mises of M/s. Seth Brothers “was called 
for” and that he issued the impugned 
letters of authorisation. 

14. Mr. R, V. Ramaswamy, Deputy 
Director of Inspection (Investigation) in 
paragraph 6 of his affidavit denied that 
tlie raid or search of the premises of M/s. 
Seth Brothers was ordered by him. . 

15. The affidavit of R. Kapur, Income- 
tax Officers, Special Investigation Circle, 
who was autliorised by the Commissioner 
of Income-tax to make tire search is also 
relevant. Mr. Kapur averred that some 
information was received by Mr. R. R. 
Agarwal from which it appeared that the 
firm of M/s. Seth Brothers and its part- 
ners were “evading tax by maintaining 
duphcate sets of accounts” and by sup- 
pressing relevant documents and papers 
from the Department; that Mr. R. R. 
Agarwal made a written request to the 
Commissioner of Income-tax for letters 
of authorisation in order to carry out the 
search of the assessee’s premises and in 
pursuance thereof on May 29, 1963 the 
Commissioner of Income-tax issued three 
autliorisation letters two in favour of Mr. 
R. R. Agarwal and one in favour of the 
deponent authorising them to carry out 
the search in accordance with the terms 
of the authorisation letters. 

16. In this state of the record we are 
unable to agree with the High Court that 
the letters of authorisation were issued 
by the Commissioner of Income-tax at the 
direction of the Director of Inspection 
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(Investigation). The attention of the 
Coiurt was presumably not invited to the 
relevant paragraphs of the affidavits of 
the Officers concerned. 

17. It is tnie that a large number of 
documents were seized from the premises 
of M/s. Seth Brodiers but that has by 
itself no direct bearing on the question 
whether the Income-tax Officer acted 
mala fide. If the Income-tax Officer in 
making a search had reason to believe 
that any books of account or other docu- 
ments useful for, or relevant to, any pro- 
ceeding under the Act may be found, he 
may make a search for and seize those 
books of account and other documents. 
Some books, maps of the cold storage, 
assessment returns, and doctor’s prescrip- 
tions were seized by the Income-tax Offi- 
cer. It appears, however, from the inven- 
tory that a large number of documents 
which related to the business of the asses- 
sees and their allied concerns were also 
seized. It would be impossible merely 
from the circumstance that some of the 
documents may be .shown to have no clear 
or direct relevance to any proceeding 
under the Act that the entire search and 
seizure was made not in bona fide dis- 
charge of official duty but for a collateral 
purpose. The suggestion that the books 
of account and other documents which 
could be taken possession of should only 
be those which directly related to the 
business carried on in the name of M/s. 
Seth Brothers has, in our judgment, no sub- 
stance. The books of account and other 
documents in respect of other businesses 
carried on by the partners of the firm of the 
assessees would certainly be relevant be- 
cause they would tend to show inter-rela- 
tion between the dealings and supply 
materials having a bearing on the case of 
evasion of income-tax by tlie firm. We 
are unable to hold tliat because the In- 
come-tax Officers made a search for and 
seized the books of accoimt and docu- 
ments in relation to business carried on 
in the names of other firms and com- 
panies, the search and seizure were illegal. 

18. It is also said that marks of iden- 
tification were not placed on several docu- 
ments. Assuming that this allegation is 
true, in the absence of anytliing to show 
that the documents were either replaced 
or tampered with, tlrat irregularity wiU 
not by itself supply a ground for holding 
that ffie search was mala fide. A delay 
of two months in issuing a notice calling 
for ex-planation is also not a ground for 


holding that the action was taken for a 
collateral purpose. 

19. It is not disputed that assistance 
of the police may be obtained in the 
course of a search. The High Court has, 
however, found that the police force em- 
ployed was excessive. But we are un- 
able to hold that on the evidence in keep- 
ing police officers present at the time of 
the search in die house . of influential 
businessmen to ensure the protection of 
the officers and the record, "excessive 
force was used.” 

20. We accordingly see no good 
grounds to accept the finding recorded 
by the High Court that the manner in 
which the search and seizure were con- 
ducted ‘left no room for doubt tiiat the 
Income-tax Officer did not apply his mind 
and formed no opinion regarding the rele- 
vancy or usefulness of the account books 
and documents for any proceedings under 
the Income-tax Act.” The High Court 
accepted that the correctness of the opi- 
nion actually formed by the Income-tax 
Officer was not open to scrutiny, in a writ 
petition, but in their view no opinion was 
in fact formed by the Officer and the 
search and seizure of documents and 
books of account must on that account 
be held as made in excess of the powers 
conferred upon the Income-tax Officer 
and mala fide. For these observations 
we find no warrant. The Income-tax 
Officers concerned have sworn by their 
affidavits that they did in fact form the 
requisite opinion under Section 132 of 
the Act and the other evidence and the 
circumstances do not justify us in discard- 
ing that assertion. 

21. These proceedings were brought 
before the High Court by way of a writ 
petition under Article 226 of the Constitu- 
tion before any investigation was made 
by the Income-tax Officers pursuant to 
die action taken by them. In appropriate 
cases a writ petition may lie challenging 
the validity of the action on the ground 
of absence of power or on a plea that pro- 
ceedings were taken maliciously or for 
a collateral purpose. But normally the 
High Court in such a case does not pro- 
ceed to determine merely on affidavits 
important issues of fact especially where 
serious allegations of improper conduct 
are made against public servants. The 
Income-tax Officers who conducted the 
search asserted that they acted in good 
faith in discharge of official duties and 
not for any collateral purpose. Tlie Com- 
missioner of Income-tax also denied that 
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he acted at the direction of the Deputy 
Director of Inspection and that case was 
supported hy the Deputy Director of In- 
spection. If the learned Judges of the 
High Court, were of the view that the 
question was one in respect of which an 
investigation should be made in a peti- 
tion for the issue of a writ, they should 
have directed evidence to be taken viva 
voce. The High Court could not 
on the assertions by the partners 
of the firm which were denied 

by the Income-tax Officer, infer that 
the premises of M/s. Seth Brothers were 
searched and documents were seized for 
a collateral purpose, merely from the fact 
that many documents were seized or that 
some of the documents seized marks of 
identification were not put or that the 
documents belonging to the “sister con- 
cerns” of the “Imperial flour Mills” were 
seized. 

22. In our view the decision of the 
High Court that the action of the Com- 
missioner of Income-tax, U. P. and the 
Income-tax Officers who purported to act 
in pursuance of the letters of authorisa- 
tion was mala fide, cannot be accepted 
as correct 

23. Counsel for M/s. Seth Brothers 
contended that opportunity may be given 
to the assessees to lead evidence viva 
voce to prove that the revenue officers 
acted for a collateral purpose. We do 
not entertain this request since we pro- 
pose to remand the case to the Hi^ 
Court to decide questions which have 
not been decided. The applicants if so 
advised may move the High Court for 
leave to lead evidence. It is for the 
High Court to decide whether at this 
stage after nearly six years leave to exa- 
mine witnesses should be granted, 

24. The order passed by the High 
Court is set aside and the proceeding is 
remanded to the High Court. The High 
Court will deal with and dispose of the 
proceeding according to law. We may 
observe that counsel for the Income-tax 
Officer did not invite us to decide the 
question of the vires of Section 132 of 
tile Income-tax Act on , which the High 
Court has expressed no opinion. M/s, 
Seth Brothers and the other petitioners 
in the High Court wiU pay the costs of 
these appeals in this Court. There will 
be one hearing fee. Costs in the High 
Court will be costs in the petitions. 

Case remanded. 


T. Commr., Hyderabad .. A. IB. 

AIR 1970 SUPREME COURT 800 
(V 57 C 63) 

(From Andh. Pra: ILR (1964) Andh Pi^ 
616) \ 

J, C. SHAH, Actg. C. I, V. RAMA- 
SWAMI AND A. N. GROVER, JJ. 

V. Jaganmohan Rad and others. Appel- 
lants V, The Commissioner of Income-tax 
and Excess Profits Tax, Hyderabad, Res- 
pondents. 

Civil Appeals Nos, 693 to 898 and 1381 
to 1386 of 1966, D/- 31-7-1969. 

(A) Income-tax Act (1922), Section 84 
— Word “information” in Section 34(l)(b) 
would cover information as to relevant 
Judicial decisions — Once valid proceed- 
ings are started under Section 34 (1) (b) 
the whole assessment proceedings start 
afresh and the Income Tax Officer cm 
levy tax on entire income escaped assess- 
ment during relevant year. 

The assessee purchased a roinning mill 
during the pendency of the litigation for 
partition between the sons of the vendor 
and the vendor in respect of Ihe mill and 
other properties claiming them as joint 
family properties. The vendor purport- 
ed to sell the same as the sole owner. 
In that case the High Court held that 
the properties of the vendor were not 
his self-acquired properties but were 
joint family properties in which the plain- 
tiffs (minor sons) had a two-third share. 
During the pendency of appeal to Privy 
Council, the assessee submitted returns 
for the relevant years. However, before 
the assessments were taken up the asses- 
see entered into a compromise with the 
plaintiffs by virtue of which he got a re- 
lease of the interest of the vendor’s son 
on payinent of a certain amormt. On an 
application of the sons for recovery of 
their share profits, during pendency of ap- 
peal, the High Court appointed the asses- 
see as the Receiver directing him to de- 
posit the profits in the Hi^ Comt and 
the assessee deposited certain amounts in 
the relevant years. The Privy Coundl 
decided the appeal holding that the Ven- 
dor was the absolute owner of the Mill 
and the sons had no right, title or inter- 
est therein. On receipt of . the Privy 
Council decision, the Income-tax Officer 
issued a notice under Section 34 in res- 
pect of the income received by the asses- 
see as lease income of the mill. The 
assessee contended that the' proceedings 
initiated under Section 34 were invah'd as 
there was no new inforination leading to 
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the discovery that income had escaped 
assessment and that in any event the as- 
sessee was entitled to set-of the sum paid 
to the sons of vendor under the compro- 
mise approved by the High Court for 
releasing their rights. 

Held that the word “information” in 
Section 34 (1) (b) included information 
as to the tme and correct state of the 
law, and so would cover information as 
to relevant judicial decisions and second- 
ly that the word ‘escape’ in S. 84 (1) was 
not confined to cases where no return 
had been submitted by the assessee or 
where income had not been assessed ow- 
ing to inadvertence or oversight or other 
lacuna attributable to the assessing autho- 
rities. Even in a case where a return 
had been submitted, if the Income-tax 
OflBcer had erroneously failed to tax a 
part of the assessable income, it was a 
case where that part of the income had 
escaped assessment. The decision of the 
Privy Council, was “information” within 
the meaning of S. 34 (1) (b) and the pro- 
ceedings for re-assessment were validly 
initiated. Once proceedings under Sec- 
tion 34 were taken to be validly initiated 
with regard to two-third share of the in- 
come, me jurisdiction of the Income-tax 
Officer could not be confined only to 
that portion of the income. The Income^ 
tax Officer had not only the jurisdiction 
but it was his duty to levy tax on the 
entire income that has escaped assessment 
during that relevant year. 

(Para 4) 

(B) Income-tax Act (1922), S. 10 (2) (xv) 
Capital expenditure or Bevenue ex- 
penditure — Money paid in consideration 
or acquisition of a source of profit of in- 
come is capital expenditure — Such 
amount held, could not be apportioned 
between capital and income. TLB (1964) 
Andh Pra 616, Beversed. 

Where money is paid to perfect a title 
or as consideration for getting rid of a 
defect in the title or a threat of litiga- 
tion the payment would be capital pay- 
ment and not revenue payment. Money 
paid in consideration or the acquisition 
of a source of profit on income is capital 
expenditure. (Para 5) 

The assessee who had purchased a Mill 
during the pendency of a litigation for 
partition between the vendors son and 
vendor, entered into a compromise wth 
the vendors sons to get release of their 
two-third interest on payment of certain 
ammmt. During the pendency of appeal 
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to Privy Cotmdl from partition suit, the 
Hi^ Court appointed the assessee as 
Beceiver directing him to deposit the pro- 
fits in the High Court and the assessee 
deposited certain amoimts in the relevant 
years. The Privy Council decided the 
appeal holding that the vendor was abso- 
lute owner of the MiU and Ihe sons had 
no right, title or interest therein. 

Held, as the payment, to the sons of 
vendor, was made by the assessee in 
order to perfect his title to capital asset, 
the assessee was not entitled to set-off any 
portion of the amount as attributable to 
the lease money. It was a lump sum 
of payment for acquisition of a capital 
asset and the claim of the plaintiffs for 
the lease money from the property was 
merely ancillary or incidental to the claiTTi 
to the capital asset. Hence ffiat amount 
could not be apportioned between capital 
and income. ILR (1964) Andh Pra 616, 
Beversed. (Para 6) 

Cases Beferred: Chronological Paras 


(1964) 1964 AC 948 = 1964-2 WLB 
339, Commr. of Taxes v. C. 
Neechanga Consolidated Copper 
Mines Ltd, 6 

(1959) AIR 1959 SC 257 (V 46) = 

85 ITR 1, Maharaja Kmnar Kamal 
Singh V. Commr. of I. T. 4 

(1947) AIR 1947 Pat 115 (V 34) = 

14 ITR 673, Kamakhya Narain 
Singh V. Commr. of I. T. 4 

(1926) 1926 AC 205 = 95 LJ EB 
336, Atherton v. British Insulated 
and Helsby Cables Ltd. 5 


(In C. As. Nos. 893 to 898 of 1966) 
and the Respondents (In C. As. Nos. 1381 
to 1386 of 1966): Mr. D. Narasaraju 
Senior Advocate (M/s. P. Ramarao, K. R. 
Chaudhuri and K, Rmendra Chaudhuri, 
Advocates with him), for Appellants; (In 
C. As. Nos. 893 to 898 of 1966) and 
Appellant (In C. As. Nos. 1381 to 1386 
of 1966): 1^. Jagdish Swamp, Solicitor- 
General of Inma (M/s. S, K. Aiyar and 
R. N. Sacbthey, Advocates, with him), 
for Respondent. 

The following Judgment of the Court: 
was delivered by 

RAMASWAMr, J.; — The assessee who 
is the Kartha of a Hindu Undivided Family 
was assessed in that status for the rele- 
vant assessment year, 1944-45) 1945-48, 
1946-47 not only to income-tax but also 
to excess profits tax. On Febmary L 
1941 he purchased from Randhi Appala- 
swamy (hereinafter referred to as the 
vendor) a spinning mill known as Sri 
Satyanarayana Spinning Mills, Rajahmun- 
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dry for a sum of Rs. 54,731. The pur- 
chase was made at a period when there 
was litigation between the , sons of the 
vendor and the vendor in respect of the 
spinning mill and other properties. The 
sons had filed a suit against the fatlier, 
the vendor, claiming the schedule pro- 
perties including the mill as joint family, 
properties and for partition of the same. 
The vendor claimed that the properties 
were his self-acquired properties. The 
District Judge, Rajahmundry held that 
the properties were the self-acquired pro- 
perties of tire vendor and dismissed the 
suit of the plaintiffs. Against the judg- 
ment of the District Judge an appeal was 
filed in the Madras High Court, being A. 
S. No. 175 of 1938. While the appeal 
was pending, on February 1, 1941 the as- 
sessee purchased die mill from the ven- 
dor who purported to sell the same as the 
sole owner. In A. S. No. 175 of 1938 
die Madras High Court held that the pro- 
perties of the vendor were not his self- 
acquired properties but were joint family 
properties in which the plaintiffs had a 
two-diirds share. Against this judgment 
the vendor preferred an appeal to the 
Privy Council. While that appeal was 
pending die assessee had submitted 
returns for the relevant assessment years. 
However, before die assessments were 
taken up the assessee entered into a com- 
promise with the plaintiffs on September 
7, 1945 by virtue of which he got a re- 
lease of the interest of the vendor’s sons 
on payment of Rs. 1,15,000. While the 
appeal was pending before the Privy 
Council die plaintiffs had applied to the 
High Court for recovery of their share 
of the profits. The High Court appoint- 
ed the assessee as the Receiver directing 
him to deposit the profits in the High 
Court. The assessee deposited a sum of 
Rs. 1,09,613 for the year 1944-45, Rs. 31,087 
for the year 1945-46 and Rs. 4,775 for 
the year 1946-47. Under the compromise 
die assessee was entided to withdraw 
these amounts on payment of Rs. 1,15,000. 
The Privy Council decided the appeal on 
July 2, 1947, AIR 1947 PC 189 reversing 
the order of the High Court and restor- 
ing diat of the District Judge holding 
tiiat Appalaswamy was the absolute owner 
of the mill and the sons had no right, 
title or interest therein. On receipt of 
die Privy Council’s decision which finally 
determined the rights of the parties .and 
the ownership of the assessee in the mill, 
the Income-tax Officer issued on March 2, 
1948 a notice under Section 34 of the 
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Income-tax Act in respect of Rs. 1,09,613 
received by the assessee as lease income 
of the mill. It was contended for. the 
assessee (1) that the proceedings initiated 
under Section 34 of the Act for the year 
1944-45 assessment were invalid in law as 
there was no new information leading to 
the discovery that income had escaped as- 
sessment, (2) that in' any event the asses- 
see was entitled to set off die sum of 
Rs. 1,15,000 paid to the sons of Appala- 
swamy under the compromise approved 
by the High Court for releasing ' their 
rights, if any, in the mill against the as- 
sessee’s income from the mill. The In- 
come-tax Officer rejected these conten- 
tions and treated the whole amount of 
Rs. 1,15,000 as paid towards capital ex- 
penditure in acquiring an asset. The 
Appellate Assistant Commissioner reject- 
ed the appeal of the assessee. The Tri- 
bunal affirmed the order of the Appellate 
Assistant Commissioner. It held in the 
first place that the assessee had not dis- 
closed the impugned source of income 
from the mill in his original assessment, 
that the matter as to die assessee’s owner- 
ship of the mill was sub judice and that 
the decision of the Privy Council consti- 
tuted information not only of law but also 
as to the factum of the ownership of the 
Mill and the income therefrom. The Tri- 
bimal expressed the view diat the sum of 
Rs. 1,15,000 could not be allowed to be 
set off against die assessee’s income from 
the mill as it was an ex gratia payment to 
die sons of Appalaswamy who had no 
right, tide or interest in the mill and it 
was paid in order to perfect a supposed 
defective tide and as such was of capital 
nature. Thereafter the Income-tax Ap- 
pellate Tribunal stated a case to the High 
Court under Section 66 (2) of die Indian 
Income-tax Act, 1922 on the foUowing 
questions of law: 

“R. A. No. 779 which relates to the as- 
sessment year 1944-45; , , - 

(1) Whether, on the facts and in the 
circumstances of the case, in respect of 
the assessment year 1944-45, the assess- 
ment made on the assessee in the status 
of a Hindu undivided family in respect of 
income received by him as Receiver could 
be justified notwithstanding die • provi- 
sions of Section 41 of the Act? . 

(2) Whether, on the facts and in the cir- 
cumstances of the case, the assessment of 
die entire income of Rs. 1,09,613 in the 
hands of the. assessee is valid in die face 
of the compromise, memo dated 7th Sep- 
tember, 1945 approved by the Court? 



1970 Jaganmohan v. I.-T. Commr., 

(3) Whether, on the facts and in the 
circumstances of the case, the assessee is 
not entitled to set off Rs. 1,15,000 being 
the amount paid to the minors for releas- 
ing their rights in the property from out 
of the amount received from the MiU? 

R. A. No. 780 ■which relates to assess- 
ment year 1945-46: 

(1) Whether, on the facts and in the 
circumstances of the case, the assessment 
made under Section 34 of the Act is vahd 
in law? 

(2) Wheflier, on the facts and in the 
circumstances of the case, in respect of 
the assessment year 1945-46, the assess- 
ment on the assessee in the status of a 
Hindu imdi-vided family in respect of the 
income received by him as Receiver could 
be justified notwithstanding the provisions 
of Section 41 of the Act? 

(3) Wlaether, on die facts and in the 
circumstances of the case, the assessment 
of die entire income of Rs. 31,087 in the 
hands of the assessee is valid in the face 
of the compromise memo dated 7th Sep- 
tember, 1945 approved by the Court? 

(4) Whether, on the facts and in the cir- 
cumstances of the case, the assessee is 
not entitled to set off Rs. 1,15,000 being 
the amount paid to the minors for releas- 
ing dieir rights in the property from out 
of the amount received from the mill? 

R. A. No. 781 which relates to assessment 
year 1946-47: 

(1) Whether, on the facts and in the 
circumstances of the case, in respect of 
Ae assessment year 1946-47 the assess- 
ment on tlie assessee in the status of a 
Hindu undi-vided family in respect of in- 
come received by him as Receiver could 
be justified, notwithstanding the provi- 
sions of Section 41 of the Act? 

(2) Wdiether, on the facts and in die 
circumstances of the case, the assessment 
of the entire income of Rs. 4,775 in the 
hands of the assessee is valid in the face 
of the compromise memo dated 7th Sep- 
tember, 1945 approved by the Court? 

(3) Whether, on the facts and in the 
circumstances of die case, the assessee is 
not entided to set off Rs. 1,15,000 being 
the amount paid to the minors for releas- 
ing their right in the property from out 
of the amount received from the Mill?” 

2. The Appellate Tribimal pointed out 
in the statement of the case that question 
No. 1 in R. A. No. 780 for the assess- 
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ment year 1945-46 pertained to the earlier 
assessment year 1944-45 in R. A. No. 779 
and also that question No. 2 in R. A. No. 
780 and R. A. No. 779 for the assessment 
year 1945-46 and the corresponding excess 
profits tax assessment did not arise in that 
year but pertained to the earlier assess- 
ment year 1944-45 in R. A. No. 779 and 
the corresponding excess profits tax assess- 
ment in R. A. No. 782 (sic). 

3. The High Court answered question 
Nos. 1 and 2 in R. A. No. 779 and ques- 
tion No. 1 in R. A. No. 780 in the afflr - 
mative. The High Court held that re-as- 
sessment proceedings have been validly 
initiated under Section 34 of the Act. The 
High Court found that the assessment on 
the assessee in the status of Hindu Un- 
divided Family in respect of income re- 
ceived by him as Receiver was proper. 
The High Court thought that the basis of 
die compromise in the Madras High 
Court entered into between the assessee 
and the minor sons of tlie vendor Appa- 
laswamy wherein the assessee paid 
Rs. 1,15,000 to the minor sons cannot be 
ignored. The High Court negatived the 
contention of the Income-tax Department 
that the sum of Rs. 1,15,000 was paid to 
cure a supposed defect in the title and 
that it was a capital payment. Upon the 
interpretation of the' terms of tlie com- 
promise tlie High Court took the view 
that tlie amount of Rs. 1,15,000 was paid 
partly towards acquisition of capital asset 
and partly towards tlie discharge of the 
claim towards profits and hence it should 
be apportioned towards capital and in- 
come in tile proportion of 90/85. C. As. 
Nos. 1381 to 1386 of 1966 are brought by 
certificate from the judgment of the High 
Court on behalf of the Commissioner of 
Income-tax and C. A. Nos. 893 to 898 
of 1966 were brought by special leave 
from the same judgment to this Court on 
behalf of the assessee. 

4. After the Amending Act of 1939 
and before the Amending Act of 1948 
Section 34 stood as follows: 

“(I) If in consequence of definite in- 
formation which has come into his posses- 
sion die Income-tax Officer, discoveYs that 
income, profits or gains chargeable to 
income-tax have escaped assessment in 
any year, or have been under-assessed, or 
have been assessed at too low a rate, or 
have been the subject of excessive relief 
imder this Act the Income-tax Officer may 
in any case in which he has reason to 
believe that the assessee has concealed 
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the particulars of his income or delibe- 
rately furnished inaccurate particulars 
thereof at any time within ei^t ye^, 
and in any other case at any time with- 
in four years of the end of that year, 
serve on the person liable to pay tax on 
such income, profits or gains or in the 
case of a company on the principal ofiS- 
cer thereof a notice cont ain ing all or 
any of the requirements which .may be 
induded in a notice xmder sub-section (2) 
of Section 22 and may proceed to assess 
or re-assess such income, profits or gains, 
and the provisions of this Act, shall, so 
far as may be, apply accordingly as if the 
notice were a notice issued under that 
stib-section. 

e » e o o e 

(2) No order of assessment under Sec- 
tion 23 or of assessment or re-assessment 
under sub-section (1) of this section shall 
be made after the expiry, in any case to 
which dause (c) of sub-section (1) of Sec- 
tion 23 applies, of eight years, and in any 
other case, of four years from the end of 
Ae year, in which the income, profits or 
gains were first assessable. 

O O O 

The first question arising in this case is 
whether the proceeding imder Section 34 
is legally valid. It was contended by Mr. 
Narasaraju that the dedsion of the Privy 
Council could not be said to be definite 
information within the meaning of the 
section. It was said that the Income-tax 
Officer was fuUy aware of the circum- 
stances of the case and the assessee had 
placed all the relevant facts before him 
namely that under the High Court’s judg- 
ment the vendor was only entitled to one- 
third share of the income pending the 
decision of the appeal before the Privy 
Council, In our opinion there is no justi- 
fication for this argument. It is not true 
to say that the assessee brought aU the 
relevant facts before the Income-tax Offi- 
cer. On die contrary he dehberately sup- 
pressed the fact that there was a com- 
promise between himself and the plaintiffs 
under which he was entitled to the whole 
of the income from the miU. At any rate 
ffie Privy Coimcil’s decision which deter- 
mined 'the rights of the parties irrespective 
of the compromise did constitute definite 
information within the mea n i n g of Sec- 
tion 34 of the Income-tax Act. This view 
is borne out by the decision of this Court 
in Maharaja Kumar Kamal Singh v. Com- 
missioner of Income-tax, 35 ITR 1=(AIR 
1959 SC 257). In that case the Income- 
tax Officer had, following the decision of 


the Hi^ Court in KamaKhya Narain 
Singh’s case, 14 ITR 673=(AIR 1947 Pat 
115) omitted to bring to assessment for 
the year 1945-46 the sum of Rs. 93,604 
representing interest on arrears of rent 
due to the assessee in respect of agricul- 
tural land on the groimd diat the amount 
was agricultural income. Subsequently 
the Privy, Council, on appeal from that 
decision held that interest on arrears of 
rent payable in respect of agricultural 
land was not agricultural income. As a 
result of this decision the Income-tax Offi- 
cer initiated re-assessment proceedings 
under S. 34 ( 1 ) (b) of the Income-tax Act 
and brou^t tne amount of Rs. 93,604 to 
tax. In tibese circumstances it was held 
by this Court firstly that the word in- 
formation in S. 34(l)(b) included informa- 
tion as to the true and correct state of the 
law, and so would cover information as to 
relevant judicial decisions, secondly that 
‘escape’ in Section 34 ( 1 ) was not con- 
fined to cases where no return had been 
submitted by the assessee or where in- 
come had not been assessed owing to in- 
advertence or oversight or other lacuna 
attributable to the assessing authorities. 
But even in a case where a return had 
been submitted, if the Income-tax Officer 
had erroneously failed to tax a part of 
the assessable income, it was a case where 
that part of the income had escaped as- 
sessment, The decision of the Privy 
Council, dierefore, was held to be infor- 
mation within the meaning of Section 34 
(1) (b) and the proceedings for re-assess- 
ment were validly initiated. In our opi- 
nion the principle of this decision governs 
the present case and it must be held that 
the proceedings initiated imder Sec- 
tion 34 for the assessment year 1944-45 
were legally valid. It was stated on be- 
half of the appellant that in any case the 
Income-tax Officer could have legitimately 
assessed one-third share of the income 
which was due to the assessee according 
to the judgment of the Madras High 
Court and there was escape only to the 
extent of two-third share of the income. 
This argument is not of much avail to 
the appellant because once proceedings 
under Section 34 are taken to be validly 
initiated^ with regard to two-third share 
of the income, the jmisdiction of the 
Income-tax Officer caimot be confined 
only to that portion of the income. Sec- 
tion 34 in terms states that once the In- 
come-tax Officer decides to reopen the as- 
sessment he could do so within the pe- 
riod prescribed by serving on the person 
liable to pay tax a notice cont ainin g all 



1970 Jaganmohan v. I.-T. Commr. (Ramaswami J.) pPrs. 4r6] S. C. 805 


or any of the requirements which may be 
included in a notice under Section 22 (2) 
and may proceed to assess or re-assess 
such income, profits or gains. It is, there- 
fore, manifest that once assessment is re- 
opened by issuing a notice under sub-seo 
tion (2) of Section 22 the previous under- 
assessment is set aside and the whole as- 
sessment proceedings start afresh. When 
once valid proceedings are started under 
Section 84 (1) (b), the Income-tax OflScer 
had not only the jurisdiction but it was 
his duty to levy tax on the entire income 
that had escaped assessment during that 
year. 

5. The second question involved in 
this case is whether the High Court was 
right in holding that any portion of the 
amount of Rs. 1,15,000 was liable to be 
treated as business expenditure. It is 
well established that where money is paid 
to perfect a title or as consideration for 
getting rid of a defect in tihe tide or a 
threat of litigation the payment would 
be capital payment and not revenue pay- 
ment. What is essential to be seen is 
whether the amount of Rs. 1,15,000 was 
paid for bringing into existence a right 
or asset of an enduring nature. In other 
words if the asset which is acquired is in 
its character a capital asset, then any 
sum paid to acquire it must surely be 
capita outlay. Money paid in considera- 
tion or the acquisition of a source of 
rofit or income is capital expenditure 
oth on principle and authority. In 
Atherton v. British Insulted and Helsby 
Cables Ltd., 1926 AC 205 at p. 213, 
Viscount Cave said: 

“But where an expenditure is made, 
not only once for all, but with a view to 
bringing into existence an assest or an ad- 
vantage for the enduring benefit of a 
trade, I think that there is very good rea- 
son (in the absence of special circumstan- 
ces leadiig to an opposite conclusion) for 
treating such an expenditure as properly 
attributable not to revenue but to capi- 
tal.” 

In Commissioner of Taxes v. Nchanga 
Consolidated Copper Mines Ltd., 1964 AC 
948, Lord Raddiffe observed at p. 960: 

“Courts have stressed the importance of 
observing a demarcation between the cost 
of creating, acquiring or enlarging the 
permanent (which does hot mean per- 
petual) structure of which the income is 
to be the produce or fruit and the cost 
of earning that income itself or perform- 
ing the income-earning operations. Pro- 
b3)ly this is as illmninating a line of dis- 
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tinction as the law by itself is likely to 
achieve”. 

6. It is, however, contended on behalf 
of the assessee &at the amount of 
Rs. 1,15,000 was paid partly for the ac- 
quisition of capital asset and partly to 
discharge the daim towards profits and 
hence there should be an apportionment 
of the amount. It is not possible to ac- 
cept this contention. It appears from the 
order of the High Court that the value 
of the mill was fixed at Rs. 1,15,000 after 
taking into consideration the fact ftat the 
mill was built on a leasehold premises. 
The value of the machinery was fixed at 
Rs. 1,86,000 and the leasehold interest 
was fixed at Rs. 14,000. On this basis 
the share of the minors was taken to be 
Rs. 90,000. In respect of the profits the 
daim of the plaintiffs was taken to be 
Rs. 85,000, The total daim was there- 
fore Rs. 1,75,000 so that the offer of 
Rs. 1,15,000 for the release of the d aim 
of the plaintiffs in the mill was held to 
be fair. The High Courh therefore, cer- 
tified the compromise to be for the bene- 
fit of the minor plaintiffs. In the course 
of its order dated September 7, 1945 the 
High Court observed: 

“There are, however, numerous risks 
which the continuance of the litigation 
would necessarily involve. The Privy 
Council might hold that the mill was the 
self-acquired property of the father, m 
which case the plaintiffs would get noth- 
ing and would incur a liability for costs. 
It might also be held thati though the 
property was the family property, the 
father was entitled as the natural guar- 
dian to sell the interests of minor sons in 
discharge of a binding family obligation. 
There is the further possibility that by- 
the time the litigation ends the property 
will have deteriorated and its vmue will 
have been materially reduced by the ter- 
mination of the lease of the land. 

Taking all these contingencies into consi- 
deration we are of opinion that the offer 
made by the pmchaser of Rs. 1,15,000, for 
the release of the daim, if any, of the 
two sons in the mill sold to him by their 
father is a fair offer, the acceptance of 
which would be beneficial to me minor 
second plaintiff.” 

It is true that the Hi^ Court took into 
consideration the income from the mill 
in testing whether the offer made by the 
purchaser of Rs. 1,15,000 for the release 
of Ae claim of the plaintife was a fair 
offer. But that does not mean that the 
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sons of Appalaswamy were given as a re- 
sult of tibe compromise a share in the 
profits of the assessee. It is dear from 
the circumstances of this case tiiat the 
payment of Rs, 1,15,000 was made by the 
assessee in order to perfect his title to 
capital asset and the assessee is not enti- 
tled to set off any portion of the amoimt 
as attributable to the lease money. It was 
a lump sum payment for acquisition of a 
capital asset and the claim of the plain- 
tiffs for the lease money from the pro- 
perty was merely ancillaw or incidental 
to the claim to me capital asset. In our 
opinion the High Comrt was in error in 
holding that the amoimt should be ap- 
portioned between capital and income. In 
the result so far as questions 3 and 4(?) in 
R. A. No. 779, questions 1 and 2 in R. A. 
No. 780 and questions 2 and 3 in R. A. 
No. 781 are concerned the answer is that 
the entire amount of Rs. 1,15,000 should 
be treated as capital pa}nnent and the 
assessee is not entitled to exclude from 
the income sought to be assessed in his 
hands any portion of that amount. 

7. We accordingly allow C. A. Nos. 
1381 to 1386 of 1966 to the extent indicat- 
ed above, C. A. Nos, 893 to 898 of 1966 
are dismissed. There will be no order 
as to costs in either of two sets of ap- 
peals. 

Order accordin^y. 
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J. G. SHAH, A. G. J., V. RAMASWAMI 
AND A. N. GROVER, JJ. 

M/s, Kurapati Venkatasatyanarayana 
and Brothers, Appellant v. The State of 
Andhra Pradesh, Respondent. 

Givil Appeal No. 1451 of 1968, D/- 1-8- 
1969. 

(A) Constitution of India, Article 286 
(1) (a) — Exemption under — Assessee 
delivering goods outside State by way of 
direct sale — He can claim exemption — 
He need not prove that goods were ac- 
tually consumed there. HJR (1967) Andh 
Pra 265, Reversed. 

Where the goods are, as a direct result 
of a sale, delivered outside the State of 
Madras for the pmpose of consumption 
in the State of first delivery, the assessee 
would be entitled to the exemption from 
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sales-tax by virtue of the Explanation to 
Article 286 (1) (a) and it would not be 
necessary for the assessee to prove fur- 
ther that the goods so delivered were ac- 
tually consumed in the State of first des- 
tination. AIR 1961 SC 347, Applied; ILR 
(1967) Andh Pra 265, Reversed. 

(Para 8) 

(B) Sales Tax Madras General Sales 
Tax Act (9 of 1939), Sec. 2 (h) — Assessee 
selling goods outside State and inside State 
i — Single assessment order for period 
prior to Constitution and subsequent 
assessment on sale outside State illegal 
after Constitution by virtue of Article 286 
(1) (a) — Held, that the order of assess- 
ment as a whole was not illegal as the 
assessment could be split up and dissect- 
ed and the items of sale separated and 
taxed for different periods. Case law dis- 
cussed. (Para 12) 

Cases Referred: Chronological Paras 
(1966) AIR 1966 SC 1350 (V 53)= 

17 STG 612, State of J. & K. v. 

Caltex India Ltd. 10 

(1961) AIR 1961 SC 347 (V 48)= 

12 STC 56, India Copper Coipn. 

Ltd. V. State of Bihar 2, 8, 9 

(1958) AIR 1958 SC 452 (V 45)= 

1958 SCR 1355, Tata Iron & Steel 
Co, Ltd. V. State of Bihar 4, 7 

(1955) AIR 1955 SC 765 (V 42)= 

6 STC 627, Ram Narain Sons 
Ltd. V. Asstt. Commr. of Sales 
Tax 10 

(1953) AIR 1953 SC 252 (V 40)= 

1953 SCR 1069, State of Bombay 
V. United Motors (India) Ltd. 5, 11 
(1953) AIR 1953 SC 274 (V 40)= 

1953 SCR 677=1953 Cri LJ 1105, 
Popatial Shah v. State of Madras 4, 7 
(1951) 1951 AG 786, Bennett & 

White (Calgary) Ltd. v. Munici- 
pal District of Sagar City No. 5 10 

(1926) 1926 SCR (Gan) 515, Montreal 
Light, Heat & Power Consolidated 
V. City of Westmount 10 

(1920) 256 US 642=65 L Ed 1139, 
Bowman v. Continental Oil Co. 11 
(1887) 127 US ,411=32 L Ed 229, 

Frank Batterman v. Western 
Union Telegraph Co. 11 

M/s. Rmeshwara Rao and B. Pariha- 
sarat^ Advocates, for Appellant; Mr. D. 
Manikanniah, Senior Advocate, (Mr. A V. 
V. Nair, Advocate, with him), for Res- 
pondent. 

The following Judgment of the Court 
was delivered by 

BAMASWAML J.:— This appeal is 
brought by certificate from the judgment 
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of the Hi^ Court of Andhra Pradesh 
dated March 11, 1965 in A- S. Nos. 93 
and 169 of 1957. 

2. The appellant was a firm of dealers 
in pulses at Vijayawada. It was sending 
pulses like green gram and black gram to 
other States viz., Bombay, Bengal, Madras 
and Kerala by rail in the coinrse of their 
business. The consignments were addres- 
sed to ‘self and the railway receipts were 
endorsed in favour of Banks for delivery 
against payments. The purchasers obtain- 
ed the railway receipts after payments 
and took delivery of the goods. The total 
turnover of the business of the appellant 
for the year 1949-50 was Rs. 17,05,144-2-2, 
Of the said turnover a sum of 
Rs. 8,61,442-7-3 represented the turnover 
of sales effected outside the then Madras 
State. For the assessment year 1949-50 
the Deputy Commercial Tax Officer col- 
lected sales tax on the total turnover 
without exempting the value of the sales 
effected outside the State. The appellant 
was permitted to pay sales tax under 
Rule 12 of the Madras General Sales Tax 
(Turnover and Assessment) Rules. The 
appellant submitted monthly returns and 
paid sales tax without claiming any such 
exemption till the end of January, 1950. 
But in the returns for the months of 
February and March, 1950 the appellant 
claimed exemption on sales effected out- 
side the State. The appellant sub- 
mitted a consolidated retmn Ex. A-18 
to the Deputy Commercial Tax OflScer on 
March 30, 1950 claiming exemption in 
respect of a sum of Rs. 10,37,334-7-9 be- 
ing the value of the sales effected out- 
side the State for the period commencing 
from April 1, 1949 and ending January 
81, 1950. The Deputy Commercial Tax 
Officer fixed the taxable turnover of the 
appellant at Rs. 17,05,144-2-2 and issued 
a notice Ex. A-^ dated October 24, 1950 
to show cause why the appellant should 
not be assessed accordingly. The appel- 
lant was thereafter held liable to pay tax 
amounting to Rs. 26,642-14-0 on a net 
turnover of Rs. 17,05,144-2-2. The ap- 
pellant preferred an appeal to the Com- 
mercial Tax Officer and a revision peti- 
tion to the Board of Revenue, Madras but 
was imsuccessful. The appellant, there- 
fore brought a suit for the recovery of 
Rs. 21,270-13-0 being the amount of tax 
illegally collected from him together wth 
interest, contending that the sales effected 
outside the State could not be taxed 
tmder Article 286 (1) (a) of the Constitu- 
tiou of India. The State of Madras con- 
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tested the suit on the ground that the 
sales were taxable as they fell within the 
purview of explanation 2 to Section 2 (h) 
of the Madras General Sales Tax Act, 
1939 (hereinafter referred to as the Act). 
The Subordinate Judge held that for the 
period from April 1, 1949 to January 25, 
1950 the appellant was not entitled to 
impeach the assessment on the turnover 
relating to sales outside the State. As re- 
gards the period from January 26, 1950 
to March 31, 1950 the Subordinate Judge 
took the view that the part of the turn- 
over relating to outside sales was not 
liable to sales-tax but as there was a 
single order of assessment for the entire 
period the entire assessment was illegal. 
Against the judgment of the Subordinate 
Judge both the appellant and the respon- 
dent filed Appeals A. S. No. 93 of 1957 
and A. S. No. 169 of 1957 to the High 
Court of Andhra Pradesh. But its order 
dated April 18, 1960 in Appeal No. 169 of 
1957 the High Court called for a finding 
from the trial Court as to whether the 
appellant was able to prove the facts en- 
titling him to invoke the explanation to 
Article 286 (1) (a). By its order dated 
July 21, 1962 the trial Court submitted a 
finding to the effect that in view of the 
decision of the Supreme Court in India 
Copper Corporation Ltd. v. The State of 
Bihar, 12 STC 56= (AIR 1961 SC 347) the 
burden of proof was not on the appel- 
lant and that the finding will have to be 
given in its favour. But by its order 
dated March 5, 1963 the High Court 
directed the Subordinate Judge to record 
a finding after considering me evidence 
adduced by the appellant as to whether 
the goods in question were delivered for 
consumption within the delivery States. 
In its order dated March 22, 1963 the 
trial Court, after considering the evidence 
given by the appellant’s witnesses came 
to the conclusion that the deliveries were 
not made for purposes of consumption 
within the delivery States only. The 
High Court by a common judgment 
dated March 11, 1965 in A. S. Nos. 93 
and 169 of 1957 held that the appellant 
could not claim the benefit under Arti- 
cle 286 (1) (a) of the Constitution in the 
absence of evidence as to how the whole- 
salers disposed of the goods after obtain- 
ing delivery and therefore the entire turn- 
over for the year 1949-50 would be assess- 
able to tax. In the result A. S. No. 169 
of 1957 filed by the respondent was allow- 
ed and A. S. No. 93 of 1957 filed by the 
appellant was dismissed. 
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3. The Madras General Sales Tax Act, 
1939 was enacted in exercise of the legis- 
lative authority conferred upon the Pro- 
vincial Legislatures by Entry 48 of List 
II read with Section 100 (3) of the Gov- 
ernment of India Act, 1935. The e^la- 
nation to Section 2 (h) of this Act is as 
follows; 

"Notwithstanding anything to the cont- 
rary in the In dian Sale of Goods Act, 
1930 the sale or purchase of any goods 
shall be deemed, for the pmpose of this 
Act, to have talcen place in this Province, 
wherever the contract of sale or pur- 
chase might have been made. 

(a) If the goods were actually in this 
Province at me time when the contract 
of sale or purchase in respect thereof was 
made or, 

(b) in case the contract was for the sale 
or purchase of future goods by descrip- 
tion, then, if the goods are actually pro- 
duced in this Province at any time ^er 
the contract of sale or purchase in res- 
pect thereof was made.” 

4. Under Entry 48 of List H of the 
Government of India Act, 1935 the Pro- 
vincial Legislatures could tax sales by 
selecting some fact or circumstance which 
provided a territorial nexus with the tax- 
ing power of the State even if the pro- 
perty in the goods sold passed outside 
the Province or the delivery under the 
contract of sale took place outside the 
Province. Legislation taxing sales de- 
pending solely upon the existence of a 
nexus, such as production or manufae* 
ture of the goods, or presence of the 
goods in the Province at the date of the 
contract of sale, between the sale and the 
legislating Province could, competently be 
enacted under the Government of bidia 
Act, 1935. (See Tata Iron & Steel Co. 
Ltd. V. The State of Bihar, 1958 SCR 
1355=(AIR 1958 SG 452) and Poppatlal 
Shah V. The State of Madras, 1953 SCR 
677=(AIR 1953 SG 274) ). 

5. By Article 286 of the Constitution 
certain fetters were placed upon the legis- 
lative powers of the States as follows: 

"(1) No law of a State shall impose, or 
authorise the imposition of, a tax on the 
sale or purchase of goods where such sale 
or purchase takes ]nace — 

(a) outside the State; or 

(b) in the course of the import of the 
goods into, or export of the goods out of, 
me territory of Lrdia. 

. Explanation. — ^For the purposes of sub- 
clause (a), a sale or purchase shall be 
deemed to have taken place in the State 


in which the goods have actually been 
delivered as a direct result of such sale 
or purchase for the purpose of consuinp- 
tion in that State, notwithstanding the fact 
that under the general law relating to 
sale of goods the property in the goods 
has by reason of such sme or purchase 
passed in another State. 

(2) Except in so far as Parliament may 
by law omerwise provide, no law of a 
State shall impose, or authorise the impo- 
sition of, a tax on the sale or purchase of 
any goods where such sale or purchase 
takes place in the course of inter-State 
trade or commerce: 

Provided that the President may by . 
order direct that any tax on the sale or 
purchase of goods which was being law- 
fully levied by the Government of any 
State immediately before the cominence- 
ment of this Constitution sh^, notwith- 
standing that the imposition of such tax 
is contrary to the provisions of this clause, 
continue to be levied until the thirty-first 
day of March, 195L 

(3) No law made by the Legislature of 
a State imposing, or authorising the im- 
position of, a tax on the sale or purchase 
of any- such goods as have been declar- 
ed by Parliament by law to be essential 
for the life of the community shall have 
effect unless it has been reserved for the 
consideration of the President and has 
received his assent.” 

Therefore, by incorporating Section 22 of 
the Madras Act read with Article 286, not- 
withstanding the amplitude of the power 
otherwise granted by the diarging section 
read with the definition of ‘sale’, a cumu- 
lative fetter of triple dimension was im- 
posed upon the taxing power of . the State. 
The Legislature of the Madras State could 
not since January 26, 1950, levy a tax on 
sale of goods taking place outside the 
State or in the course of import of the 
goods into, or export of the goods out of, 
the territory of India, or on sale of any 
goods where such sale took place in the 
comse of inter-State trade or commerce. 
By the E^lanation to Article 286 (1) (a) 
which is incorporated by Section 22 of 
the Madras Act a sale is deemed to take 
place in the State in which the goods are 
actually delivered as a direct result of 
kich sale for the purpose of consumption 
in that State even though under the law 
relating to sale of goods the property in 
the goods has by reason of ^ch sme pass- 
, ed in another State. In the State of Bom- 
bay V. The United Motors (India) Ltd., 
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the Act. But in view of the decision of 
this Court in the Tata Iron & Steel Co.’s 


1953 SCR 1069=(AIR 1953 SC 252) it 
was held that since the enactment of Arti- 
cle 286 (1) (a) a sale- described in the 
Explanation which may for convenience 
be called an "Explanation sale” is taxable 
by that State alone in which the goods 
sold are actually delivered as a direct 
result of sale for the purpose of consump- 
tion in that State. 

6. With a view to impose restrictions 
on the taxing power of the States under 
the pre-Constitution statutes, amendments 
were made in those statutes by the Adap- 
tation of Laws Order. As regards the 
Madras Act ihe President issued on July 
2, 1952 the Fourth Amendment inserting 
a new section. Section 22 in that Act. It 
runs as follows: 

‘Nothing contained in this Act shall be 
deemed to impose or authorise the impo- 
sition of a tax on the sale or purchase of 
any goods where such sale or purchase 
takes place — 

(a) (i) outside the State of Madras, or 

(ii) in the course of import of the goods 

into the territory of India or of the export 
of the goods out of such' territory, or 

(b) except in so far as Parliament may 
by law omerwise pro'vide,- after the 31st 
March, 1951, in the course of inter-State 
trade or commerce, and the provisions of 
this Act shall be read and construed ac- 
cordingly. 

Explanation. — ^For the purposes of 
dause (a) (B a sale or purchase shall be 
deemed to nave taken place in the State 
in which the goods have actually been 
delivered as a direct result of such sale 
or purchase for the purpose of consump- 
tion in that State, notwithstanding the fact 
that under the general law relating to 
sale of goods the property in the goods 
has by reason of such sale or pruchase 
passed in Mother State”. 

By this amendment the same restrictions 
were engrafted on the pre-Constitution 
statutes as were imposed by Article 286 
of the Constitution upon post-Constitution 
statutes. 

7. As regards the sales for the period 
from April 1949 to January 25, 1950 it was 
admitted before the Deputy Commercial 
Tax Officer that the goods were actually 
in the Madras State at the time the con- 
tract of sale was concluded. It was for 
this reason that the Deputy Commerdal 
Tax. Officer negatived the daim which the 
appellant made in respect of those sales. 
It appears that in the trial Court the 
appell^t challenged the constitutional 
validity of e:^lanation to Section 2 (h) of 


case, 1958 SCR 1355=(AIR 1958 SC 452) 
and Poppadal Shah’s case, 1953 SCR 677 
—(AIR 1953 SC 274) counsel on behalf of 
the appellant did not seriously dispute 
the validity of the assessment in regard 
to sales from April 1, 1949 to January 25. 
1950. 

8. With regard to the period from 
January 26, 1950 to March 31, 1950 &e 
contention of the appellant is that the 
High Court was in error in holding that 
the burden of proof was on the appellant 
to show that there was not only delivery 
of goods for consumption within the deli- 
very States but there was actual con- 
smnption of the goods in those States. In 
our opinion the argument is well found- 
ed and must be accepted as correct. In 
India Copper Corporation’s case, 12 STC 
56=(AIR 1961 SC 347) it was pointed out 
by this Court that if the goods were as a 
direct result of a sale delivered outside 
the State of Bihar for the purpose of con- 
sumption in the State of first delivery, the 
assessee would be entitled to tihe exemp- 
tion from sales-tax by virtue of the Expla- 
nation to Art. 286 (1) (a) of the Constitu- 
tion and it would not be necessary for 
the assessee to prove further that the 
goods so delivered were actually consum- 
ed in the State of first destination. 

9. In the present case the Subordi- 
nate Judge has, upon a consideration of 
the evidence adduced by the parties 
stated in his report dated June 27, 1962 
that the intention of the appellant was 
that the sale and delivery should be for 
the purpose of consumption in the deli- 
very States, It is true that in his sub- 
sequent report dated March 22, 1963 the 
Subordinate Judge gave a different find- 
ing. But it is OD'vious that the subse- 
quent report of the Subordmate Judge 
is vitiated because the principle laid down 
by this Court in India Copper Corpora- 
tion’s case, 12 STC 56=(AIR 1961 SC 347) 
has not been taken into account. Having 
regard to the evidence adduced by the 
appellant in this case we are satisfied that 
the part of the turnover which related 
to sffies from January 26, 1950 to March 
31, 1950 was not liable to s^es-tax and 
the le-vy, of sales-tax from the appellant 
to this extent is illegal. 

10. The next question arising in tins 
appeal is whether the assessment order 
of the Deputy Commercial Tax Officer 
for the year 1949-50 is illegal in its 
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entirety notwitHstanding the fact that tiie 
State Government had a right to levy 
s^es-tax on outside sales which were 
effected prior to January 26, 1950. It was 
argued for the appellant that the assess- 
ment must be treated as one and indivi- 
sible and if a part of the assessment is 
illegal the entire assessment must be 
deemed to be infected and treated as in- 
valid. In support of this argument refer- 
ence was made to the decision of this 
Court in Ram Narain Sons Ltd. v. Assis- 
tant Commissioner of Sales Tax, 6 STC 
627 at p. 637=(AIR 1955 SC 765 at p. 
770) in which this Court observed as fol- 
lows: 

"The necessity for doing so is, how- 
ever, obviated by reason of the fact that 
the assessment is one composite whole 
relating to the pre-Constitution as well as 
the post-Constitution periods and is in- 
valid in toto. There is authority for the 
proposition that when an assessment con- 
sists of a single undivided sum in respect 
of the totahty of the property treated as 
assessable, the wrongful inclusion in it of 
certain items of property wliich by virtue 
of provision of law were expressly ex- 
empted from taxation renders the assess- 
ment invalid in toto”. 

The Court cited with approval a passage 
from the judgment of foe Judidal Com- 
mittee in Bennett & White (Calgary) Ltd. 
V. Mimicipal District of Sagar City No. 5, 
1951 A. C. 786 at p. 816. 

"When an assessment is not for an 
entire . sum, but for separate sums, dis- 
sected and earmarked each of them to a 
separate assessable item, a Court can sever 
the items and cut out one or more along 
with tlie sum attributed to it, while affirm- 
ing the residue. But where the assess- 
ment consists of a single undivided sum 
in respect of the totality of property treat- 
ed as assessable, and when one compo- 
nent (not dismissible as ‘de minimis’) is on 
any view not assessable and wrongly in- 
cluded, it would seem dear that such a 
procedure is barred, and the assessment 
is bad wholly. That matter is covered by 
authority. In Montreal Light, Heat. & 
Power Consolidated v. City of West- 
mount, (1926) SCR (Can) 515 the Court 
(see espedally per Anglin, C. J.) in these 
conditions held that an assessment which 
was bad in part was infected throughout, 
and treated it as invalid. Here their 
Lordships are of opinion, by parity of rea- 
soning, that the asseshhent was invalid in 
toto.” 


Appl^g the principle to the special facts 
and circumstances of the case the Court 
set aside the orders of assessment and 
directed that the case should be remand- 
ed to the Assessment Officer for re-assess- 
ment of the appellants in accordance with 
law. The same principle was applied 
but with a different result in the later case 
the State of Jamnxu and Kashmir v. Cal- 
tex (India) Ltd., 17 STC 612=(AIR 1968 
SC 1350) in which the question arose as 
regards the validity of an assessment of 
sales-tax of all retail sales of motor spirit. 
The Petrol Taxation Officer assessed the 
respondent to pay sales-tax for the period 
January, 1955 to May, 1959 under Sec- 
tion 3 of tlie Jammu & Kashmir Motor 
Spirit (Taxation of Sales) Act, 2005. The 
respondent applied under Section 103 of 
the Constitution of Jammu & Kashmir and 
a single Judge of the High Court held 
that the respondent was h'able to pay 
sales-tax only in respect of the sales which 
took place during the period January to 
September, 1955 and issued a writ res- 
training the appellants from levying tax 
for the period October, 1955 to May, 
1959. On appeal a Division Bench of 
the High Court quashed the assessment 
for the entire period. On appeal to this 
Court it was held that thou^ there was 
one order of assessment for the period 
January 1, 1955 to May 1959 foe assess- 
ment could be split up and dissected and 
the items of sale could be separated and 
taxed for different periods. It was point- 
ed out that the sales-tax was imposed in 
the ultimate analysis on receipts from in- 
dividual sales or purchases of goods effect- 
ed during the entire period, and, there- 
fore, a writ of mandamus could be issued 
directing the appellant not to realise 
sales-tax with regard to transactions of 
sale during the period from September 7, 
1955 to May, 1959. 

11. A similar question arose for deter- 
mination in an American case (Frank 
Batterman v. Western Union Telegraph 
Co., (1887) 127 US 411). The question in 
that case was “whether a single tax, as- 
sessed under the Revised Statutes of 
Ohio, Section 2778, upon the receipts of 
a telegraph company which receipts were 
derived partly from inter-State commerce 
and partly from commerce witiun the 
State but which were returned and asses- 
sed in gross and without separation or ap- 
portionment, is wholly invalid, or invalid 
only in the proportion and to the extent 
ttat the said receipts were derived from 
inter-State commerce”. It was held un- 
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animously by the Supreme Court of the 
United States that the assessment was not 
wholly invalid but it was ihvah'd only in 
proportion to the extent that such receipts 
were derived from inter-State commerce. 
It was observed that where the subjects 
of taxation can be separated so that whidi 
arises from inter-State commerce can be 
distinguished from that which arises 
from commerce whoUy within the 
State, the Court will act upon this 
distinction, and will restrain the tax 
on inter-State commerce, while permitting 
the State to collect that upon commerce 
wholly within its own territory. The 
principle of this case has been con- 
sistently followed in American cases: (see 
Bowman v. Continental Company, (1920) 
256 US 642). This case has peen cited 
with approval by this Court in 1953 SCR 
1069 at p. 1097=(AIR 1953 SC 252 at p. 
263) wherein it was observed that the 
same principle should be applied in deal- 
ing with taxing statutes in this coimtry 
also. 

12. In the present case we are of opin- 
ion that though there is a single order 
of assessment for the period from April 
1, 1949 to March 31, 1950 the assessment 
could be split up and dissected and the 
items of sale separated and taxed for dif- 
ferent periods. It is quite easy in this 
case to ascertain the turnover of the ap- 
pellant for the pre-Constitution and post- 
Constitution periods for these figures are 
furnished in the plaint by the appellant 
himself. It is open to the Court in these 
circumstances to sever the illegal part of 
the assessment and give a declaration 
with regard to that part alone instead of 
declaring the entire assessment void. For 
these reasons we hold that the appellant 
should be granted a declaration that the 
order of assessment made by the Deputy 
Commercial Tax Officer for the year 
1949-50 is invalid to the extent that the 
levy of sales-tax is made on sales relat- 
ing to goods which were delivered for 
the purpose of consumption outside the 
State for the period from January 26, 
1950 to March 31, 1950. The result is 
that the appellant is entitled for refund 
of the amount ffiegaHy collected from him 
for the period from January 26, 1950 to 
March 31, 1950. The trial Court has al- 
ready found that the appellant is entitled 
to daim exemption with regard to turn- 
over for this period to tiie extent of 
Rs. 8,34,107-15-6 and the tax payable on 
tffis sum is Rs. 5,220-7-0. The appellant 
is, therefore, entitied to a decree for the 


refund of Rs. 5,220-7-0. The appellant is 
also entitled to interest at 6 per cent per 
annum from the date of suit till redisa- 
tion of this amount. 

13. For tiiese reasons we allow this 
appeal and set aside the judgment of the 
Andhra Pradesh High Court dated March 
11, 1965 in A. S. Nos. 93 and 169 of 1957 
and allow this apped to the extent indi- 
cated above. 

14. There will be no order with rfr- 
gard to costs. 

Apped allowed. 
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(From Kerda)* 

J. C. SHAH, A. C. J., V. RAMASWAMI 
AND A. N. GROVER, JJ. 

The Sdes Tax Officer, Specid Circle, 
Emakulam and another. Appellants v. 
M/s. Sudarsanam Iyengar and Sons, Res- 
pondent. 

Civil Apped No. 1232 of 1969, D/- 13- 
8-1969. 

Sales Tax — Travancore Cochin Gene- 
ral Sales Tax Rules (1950), Rule 33 — • 
“Determine”, meaning of — Notice for 
reopening of origind assessment on 
ground of certain turnover escaping assess- 
ment, issued within time limit of three 
years — Owing to writ petition and stay 
orders, assessment could not be completed 
before expiry of time limit — Assessment 
proceedings held were within time. 
W. P. No. 46 of 1967, D/- 18-6-1968 (Ker), 
Reversed. 

On a true constmction of Rule 33 it 
should be held that the proceedings under 
that Rule have to commence within three 
years next succeeding to that to which 
the tax relates and that it is not necessary 
that the entire proceedings relating to 
the escaped assessment shodd be com- 
pleted within that period. In other 
words if such proceedings under Rule 33 
have been commenced within the period 
prescribed by the rule they can be conti- 
nued even beyond the period of three 
years till a fhial order of assessment is 
made. AIR 1967 SC 1408 and (1968) 21 
STG 29 (SC) and AIR 1964 SC 766, Rel. 
on. (Para 3) 

“(Writ Appeal No. 46 of 1967, D/- 18-6- 
1968— KerQ 
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in the contest o£ Sales Tax Legislation 
the use of the words "proceed to assess 
(as in Section 11 (4) of Punjab General 
Sales Tax Act 1948) and "determine” in 
Kule 33 (1) of Travancore Cochin Gene- 
ral Sales Tax Rules, 1950 would not lead 
to different consequences or result. In 
this connection the words which follow 
the word "determine” in Rule 83 mtist be 
accorded their due signification. The 
words “assess the tax payable” cannot be 
ignored and it is clearly meant that the 
assessment has to be made within the 
period prescribed. Assessment is a com- 
prehensive word and can denote the en- 
tirety of proceedings which are taken 
with regard to it. It cannot and does 
not mean a final order of assessment alone 
unless there is something in the context 
of a particular provision which compels 
such a meaning being attributed to it. 
Despite the phraseolo^ employed in 
R. 33 the principle which has been laid 
down in other cases relating to analogous 
provisions in Sales Tax statute must bo 
followed as otherwise the purpose of a 
provision like Rule 33 can be completely 
defeated by taking certain coUaterm proi* 
ceedings and obtaining a stay order or 
by unduly delaying assessment proceed- 
ings beyond a period of three years. 

OPara 4) 

It is open to the legislature or the rule- 
making authority to make its intention 
qmte dear that on the expiry of a speci- 
fied period no final order of assessment 
can be made. Then the taxing autho- 
rities would certainly be debarred from 
completing the assessment beyond the 
period prescribed. (Para ^ 

Therefore, where the notice for reopen- 
ing of original assessment for the 1962- 
63 on the ground that certain turnover 
has escaped assessment, was issued by 
the Sales Tax Officer in December 1965. 
but owing to the writ petition and stay 
orders the assessment could not be com- 
pleted before the e:miry of time limit of 
three years i. e. before 81-3-1966; 

Held that the assessment proceedings 
relating to the year 1962-63 were witbhi 
time. W. P. No. 46 of 1967, D/- 18-6- 
1968 (ICer.), Reversed. (Para 5) 

Cases Referred; Chronological Paras 

(1968) 21 STG 29 (SG), State of 

Pimjab v. Murlidhar Mahabir 

, Parshad 8 

(1967) AIR 1967 SC 1408 (V 54)= . 

19 STG 493, State of Pimjab v. 

Tarachand Lajpat Rai . 8 


(1964) AIR 1964 SC 766 (V 51) = 

1964-4 SCR 436, Ghanshyam: 

Das V. Regional Asst. Commr. of 

Sales Tax, Nagpur 8 

M. R. K. Pillai, Advocate, for Appel- 
lants; T. A. Ramachandran, Advocate, for 
Respondent. 

The following Judgment of the Court 
was delivered by ' 

GROVER, J.; This is an appeal by spe- 
cial leave from a judgment of the Kerala 
High Court. The facts may be firstly 
stated: The respondent was a non-resident 
dealer carrying on business in Quilon, 
Emakulam and Calicut in the State of. 
Kerala. When the assessment in respect 
of sales tax 'for the assessment years 

1961- 62 and 1962-63 was pending the res- 
pondent had applied for a bifurcation of 
the assessment by treating his business 
at three places mentioned above as sepa- 
rate units. This request was acceded to 
by the Board of Revenue. The orders of 
assessment relating to the two years were 
made in April 1964 and March 1964 res- 
pectively. 

2. The Sales Tax Officer issued notices 
in December 1965 for reopening the ori- 
ginal assessments on the ground, that cer- 
tain turnover had escaped assessment 
The objections of the respondent to these 
notices having failed a writ petition seek- 
ing to quash, the orders made by the 
Sales Tax authorities was filed. A learn- 
ed Single Judge held that in respect of 
the assessment year 1961-62 the Sales 
Tax Officer had no jurisdiction or autho- 
rity to proceed under Rule 83 of the 
Travancore Cochin Gener^ Sales Tax 
Rules, 1950 which were in force at the 
material time. It was found that the 
notice served in December 1965 relating 
to that assessment year was beyond the: 
time limit of three years prescribed . by 
the rule. As regards the assessment year 

1962- 63 the learned Judge held that the 
time limit would expire on March 31, 
1966. Owing to the writ petition and 
the stay orders which had been made the 
assessment could not be completed. The 
learned Judge felt that it was owing to 
the orders of the court that the Sales Tax 
authorities had been prevented from com- 
pleting the assessment within the , time. 
While disposing of the writ petition it 
was observed mat the Sales Tax autho- 
rities would be at Bberty to complete 
the proceedings initiated by the notice 
within .foe period of 59 days at the ex- 
piry of which foe period prescribed by 
Rule 83 was to expire. The respondent 
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preferred an appeal to a Division Bench 
which set aside the direction granting 59 
days extension for completing the- assess- 
ment on the ground that the same was 
not justified under the law. 

8. Coimsel for the appellant has con^ 
fined the appeal only to the proceedings 
relating to tiie assessment year 1962-63. 
It is admitted that with regard to the 
other year 1961-62 the proceedings be- 
came barred. It is contended before us 
that on a true construction of Rule 33 
it should be held that the proceedings 
under that Rule have to commence \vith- 
in three years next succeeding to that to 
which the tax relates and that it is not 
necessary that the entire proceedings 
relating to the escaped assessment should 
be completed within that period. In other 
words if such proceedings under Rule 33 
have been commenced within the period 
prescribed by the rule they can be conti- 
nued even beyond the period of three 
years till a final order of assessment is 
made. Reliance has been placed on a 
number of decisions of this court some 
of which may be noticed. In the State 
of Punjab V. Tara CHiand Lajpat Rai, 19 
STC 493 = (AIR 1967 SC 1408) the ques- 
tion which came up for consideration was 
that where the Sales Tax Authority issued 
a notice imder Section 11 (2) of the Pun- 
jab General Sales Tax Act, 1948 before 
the expiry of three years from the termi- 
nation of the period for furnishing re- 
turns but finalised the assessment order 
after three years from the aforesaid date, 
whether such an assessment coiild be said 
to be barred by time. It was held that 
assessment proceedings commenced in the 
case of a registered dealer either when 
he furnished a return or when a notice 
was issued to him under Section 11 (2) 
of the Punjab Act and if such proceed- 
ings were • taken within the prescribed 
time, though the assessment was finalised 
subsequenuy even after the expiry of the 
prescribed period no question of limita- 
tion would arise. In the State of Punjab 
V. Murlidhar Mahabir Parshad, (1968) 21 
STC 29 (SC) the question of laws was 
whether on a proper interpretation of 
sub-sections (4) and (5) of Section 11 of 
the Punjab Act the period of limitation 
was three years for making the assess^ 
ment from the last date on which the re- 
turn was to be filed or whether the order 
of assessment was valid even after it was 
made after a period of three years pro- 
vided the necessary notice had been 
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issued within that period. The aforesaid 
provision of the Punjab Act may be read: 

“11 (4) If a registered dealer, having 
furnished returns in respect of a period 
fails to comply with ihe terms of a notice 
issued vmder sub-section (2) the Assessing 
Authority shall within three years after 
the expiry of such period, proceed to as- 
sess to the best of his judgment the 
amount of the tax due from ^e dealer. 

(5) If a registered deder does not fur- 
nish rehums in respect of any period by 
the prescribed date, the Assessing Autho- 
rity shall within three years after the ex- 
piry of such period, after giving the deal- 
er a reasonable opportunity of being 
heard, proceed to assess to the best of 
his judgment, the amount of tax, if any, 
due from the dealer.” 

Relying mainly on the observation in 
Ghanshyam Das v. Regional Assistant 
Commissioner of Sales Tax, Nagpur, 1964- 
4 SCR 436 = (AIR 1964 SC 766) this 
court held that the proceedings for assess- 
ment were valid because the same had 
been initiated within the period prescrib- 
ed imder Section 11 (5). The principle 
laid . down in Tara Chand Lajpat Rai’s 
case, 19 STC 493 = (AIR 1967 SC 1408) 
was followed. 

4. Rule S3 of the relevant rules is in 
these terms: 

Rule 33 (1) “I£ for any reason the whole 
or any part of the turnover of business 
of a dealer or licensee has escaped assess- 
ment to tax in any year or if the licence 
fee has escaped levy in any year, the 
assessing authority or licensing authority 
as the case may be, subject to the provi- 
sions of sub-rule (2) may at any ' time 
within three years next succeeding that 
to which the tax or licence fee relates 
determine to the best of his judgment 
the turnover which has escaped assess- 
ment and assess the tax payable or levy 
the licence fee in such turnover after 
Issuing a notice to the dealer or licensee 
and after making such enquiry as he 
considers necessary”. 

Now in view of the previous decisions, 
the principle is firmly established that 
assessment proceedings under the Sales 
Tax Act must be held to be pending 
from the time the proceedings are initia- 
ted until they are terminated by a final 
order of assessment. The distinguishing 
feature on which emphasis has been laid 
by the counsel for the respondent is that 
the language employed in Rule 33 is such 
as to lead to only one conclusion that the 
■final determination of the turnover which 
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has escaped assessment and the assess- 
ment of the tax have to be done within 
three years. It is pointed out that in 
the other Sales Tax provisions which came 
up for consideration in the cases men- 
tioned above the words employed were 
“proceed to assess” e. g., sub-sections (4) 
and (5) of Section 11 of the Punjab Gene- 
rd Sales Tax Act. Our attention has been 
invited to the appropriate diction^ 
meaning of the word determine” which 
is “to settle or decide” — ^to come to a 
judicid decision — (Shorter Oxford English 
Dictionary). It is suggested that the 
word “determine" was employed in R. 33 
with a definite intention to set the h'mit 
within which the find order in the matter 
of assessment should be made, the limit 
being three years. We find it difficult 
to accept that in the context of Sdes Tax 
legislation the use of the words “proceed 
to assess” and “determine” would lead to 
different consequences or result. In this 
connection the words which follow the 
word “determine” in Rule 33 must be ac- 
corded their due signification. The 
words “assess the tax payable" cannot be 
ignored and it is clearly meant that the 
assessment has to be made within ■ the 
period prescribed. Assessment is a com- 
prehensive word and can denote the en- 
tirety of proceedings which are taken with 
regard to it. It cannot and does not 
mean a final order of assessment alone 
unless there is something in the context 
of a particular provision which compels 
such a meaning being attributed to it. 
In our judgment despite the phraseology 
employed in Rule 33 the principle which 
has been laid in other cases relating to 
analo'gous provisions in Sales Tax statute 
must be followed as otherwise the pur- 
pose of a provision like Rule 33 can be 
completely defeated by taking certain 
collateral proceedings and obtaining a 
stay order as was done in the present 
case or by tmduly delaying assessment 
proceedings beyond a period of three 
years. 

5. It is undoubtedly open to the legis- 
lature or the rule-making authority to 
make its intention quite clear that on die 
expiry of a specified period no final order 
of assessment can be made. Then the 
taxing auihorities would certainly be de- 
barred from completing the assessment 
beyond the period prescribed as was the 
case in sub-section (3) of Section 84 of 
the Income-tax Act 1922; but such is not 
the case here and we would hold that 


the assessment proceedings relating to 
the year 1962-63 were within time. 

6. The appeal is allowed and the judg- 
ment of the High Court is set aside. The 
case shall go back to the High Court for 
disposal of such points as were previously 
not decided. In terms of the previous 
order dated April 3, 1969, the respondents 
shall be entitled to costs in this court. 

Appeal allowed. 


AIR 1970 SUPREME COURT 814 
(V 57 C 66) 

(From Patna)* 

E. S. HEGDE AND A. N. RAY, JJ- 

Baidyanath Panjira, Appellant v. SitS 
Ram Mahto and others. Respondents. 

Civil Appeal No. 25 of 1969, D/- IS- 
8-1969. 

(A) Representation of the People . Act 
(1950), S. 23 (1), (2) and (3) (as amended by 
Act 47 of 1966) — - Scope — Power to 
correct entries in electoral roll or to in- 
clude new names — Cannot be exercised 
after last date for making nomination and 
before completion of election. 

Section 23 (8) takes away the power 
of the Electoral Registration OfBcer or 
the Chief Electoral OfiBcer to correct the 
entries in the electoral rolls or to include 
new names in the electoral rolls of a 
constituency after the last date for mak- 
ing the nominations for election in that 
constituency and before the completion of 
that election. Section 23 (8) , does not 
deal with any inode or procedure in the 
matter of registering the voters. It inter- 
dicts the concerned officers £rom inter- 
fering with the electord rolls under the 
prescribed circumstances. It puts a stop 
to the power conferred on mem. It is 
not a question of irregular exercise of 
power but a lack of power. (Para 7) 

The object of Section 23 (1) and (2) is 
to see that to the extent possible, all per- 
sons qualified to be registered as voters 
in any particular constituency should be 
duly registered and to remove from the 
rolls all those who are not qualified to 
be registered. Sub-section (3) of Sec. 23, 
however, is an important exception to the 
amles noted earlier. It gives a mandate 
to the electoral registration officers not 
to amend, transpose or delete any entry in 

*(Elec. Petn. No. 4 of 1968, D/- U-12- 

1968— (Pat.),) 
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fee electoral roE of a constituency after 
fee last date for making nominations for 
election in feat constituency and before fee 
completion of that election. If there was 
no such provision, there would have been 
room for considerable manipulations, 
particularly when there are only limited 
number of electors in a constituency. But 
for that provision, it would have been 
possible for the concerned authorities to 
so manipulate fee electoral rolls as to ad- 
vance the prospects of a particular candi- 
date. This would be more so if either 
aE or a section of fee electors are per- 
sons nominated to local authorities. The 
legislative mandate like the one embodied 
in Section 23 (3) must be considered as 
mandatory not merely because of fee 
language employed in feat sub-section 
but also in view of fee purpose behind 
fee provision in question. (Para 7) 

(B) Representation of fee People Act 
(1950), S. 23 (2) and (3) (as amended by 
Act 47 of 1966) and 27 (2) — There is no 
conflict between Sections 23 (2) and 27 (2) 
— Inclusion of names of electors after 
last date for maldng nomination — Ob- 
fection to — Entertainability. 

There is no conflict between sub-sec- 
tion (2) of Section 23 and sub-section (2) 
of Section 27. In fact fee provisions of 
Section 28 have been incorporated into 
Section 27 (2) in view of Section 27 (2) (e). 
A fair reading of the various clauses in 
Section 27 (2) wiU make it clear that fee 
entries in an electoral roE of a consti- 
tuency, as they stood on the last date 
for making the nominations for an elec- 
tion in feat constituency, should be con- 
sidered as final for the purpose of that 
election. Hence, objection to inclusion 
of names of electors after last date for 
ma^g nomination can be validly taken. 

(Para 8) 

(C) Representation of the People Ad 
(1951), S. 62 (1) — Representation of the 
People Ad (1950), S. 23 (3) (as amend- 
ed by Ad 47 of 1966) — Electoral rofl 
referred to in Section 62 (1) is that which 
is in force on last day for maldng nomi- 
nation. 

In view of S. 23 (3) of fee Ad of 1950 
fee electoral roE referred to in S. 62 (1) 
of the 1951 Ad must be tmderstood 
to be the electoral roE feat was in force 
on the last day for making fee nomina- 
tions for the election. Therefore, ah ob- 
jection can be validly taken to the fran- 
chise exercised by eledors whose names 
were included in the eledoral roE after 
last date for making nomination. 

(Para 9) 


(D) Representation of fee People Ad 
(1951), S. 100 (1) (d) — Grounds for de- 
claring election void — Inclusion of 
names of electors in electoral roB in con- 
travention of S. 23 (3) of Representation 
of the People Ad (1950) (as amended 
by Act 47 of 1966) — Reception of such 
votes materiaEy affecting election of re- 
turned candidate — Held, it was suflBcient 
ground for invalidating election under 
S. 100 (1) — (Representation of the Peo- 
ple Act (1950), Section 23 (3) (as amended 
by Ad 47 of 1966)). AIR 1963 SC 458, 
Referred; Election Petition No. 4 of 1968, 
D/- 11-12-1968 (Pat), Affirmed. 

(Para 10) 

Cases Referred; -Chronological Paras 
(1963) AIR 1963 SC 458 (V 50) = 

1963-3 SCR 479, B. M. Rama- 

swamy v. B. M. Krishnamurfey H 

Mr. D. Goburdhun, Advocate, for Ap- 
peEant; M/s. Birendra Prasad Sinha, S. 

Bagga, Hardev Singh and Mrs. S. 
Bagga, Advocates, for Respondent No. 1; 
Mr. Hardev Singh, Advocate, for Respon- 
dents Nos. 2 and 8. 

The foEowing Judgment of fee Court 
was delivered by 

HEGDE, J.; The prindpal quesUon 
jraised in this appeal imder S. 116A of fee 
Representation of the People Act, 1951 
(to be hereinafter referred to as fee Act) 
is as to fee scope of S. 23 (3) of fee Re- 
presentation of fee People Act, 1950 
(to be hereinafter leferred to as fee 1950 
Act). A few subsidiary contentions have 
also been canvassed. They wiE be con- 
sidered at the appropriate stage. 

2. The election petition from which 
this appeal arises relates to the Dar- 
bhanga Local Authorities Constituency of 
the Bihar Legislative Council. The cden- 
dar for the election for that constituency 
was as follows: 

1. Last date for filing nomination pa- 

pers — 2-4-1968. 

2. Date of scrutiny of nomination pa- 

pers — 4-4-1968. 

8. Last date for vnfedrawal of candi- 
datures — 6-4-1968. 

4. Date of poE — ^28-4-1968. 

5. Date of declaration of result — -29-4- 

1968. 

3. OriginaEy five candidates submitted 
their nominations for the elecfa'on in ques- 
tion. On scrutiny aE of them were held 
to have been vdidly nominated. Two of 
them later withdrew their candidatures 
within the period prescribed leaving in 
fee field Shri Baidyanath Panjira, fee ap- 
pellant herein, Shri Raj Kumar Mahasefe, 



818 S.C. [Prs. 10-12] Dhian Sin^ v. Saharanptir Munidpalily (Hegde J.) A.I.R. 


whose names were included in the roll 
on that date must be held to be void 
votes. That conclusion satisfies one of 
the conditions prescribed in Section 100 
(1) (d). We have now to see whether the 
other conditions prescribed in that clause 
namely whether the High Court on the 
material before it could have been of 
the opinion that the result of the elec- 
tion in so far as it concerned the return- 
ed candidate has been materially affected 
because of the reception of the votes 
which are void. The High Court elabo- 
rately considered that question. It has 
examined each one of the disputed votes 
and has come to the conclusion that if 
those votes had been excluded, the valid 
votes received by the contesting candi- 
dates in the first coimt would have been 
as follows: 


Appellant 

82. 

Respondent No. 2. 

46. 

Respondent No. 3. 

23. 


In the second coimt after the elimination 
of the third respondent and taking into 
consideration the second preferences given 
by the electors who gave their first pre- 
ference to him, the following would have 
been the position; 

Appellant 43 votes and 

Respondent No. 2 57 votes. 

No material was placed before us to .show 
that this conclusion was wrong. There 
was some controversy about two votes 
but we do not think it necessary to go 
into the same as any decision as regards 
their validity will not affect the final 
conclusion, 

11. Before leaving this case, it is 
necessary to mention that at one stage 
of the arguments, the learned Counsel for 
die appellant contended that the deci- 
sion of this Court in B. M. Ramaswamy 
V. B. M. Krishnamurthy, 1963-3 SCR 
479 = (AIR 1963 SC governs the 
facts of this case. But after some dis- 
cussion he gave up that contention. The 
ratio of that decision has no relevance for 
our present purpose. In that case, the 
High Court came to the conclusion that 
the corrections in the concerned electoral 
roll had been made before the last date 
prescribed for filing nominations to the 
election but it came to the conclusion 
that the electors newly added to the list 
were not qualified to be registered as 
electors. This Court overruled that find- 
ing holding that every person whose 
name finds place in the electoral roll 
must be held to be qualified to be a 
candidate whether he was qualified to 


be registered as an elector or not. In 
oiher words it upheld the fiiialitv of the 
electoral roll as it stood on the last date 
for filing nominations for the election. ‘ 

12. For the reasons mentioned above 
this appeal fails and the same is dismiss- 
ed with costs. 

Appeal flismissed. 


AIR 1970 SUPREME COURT 818 
(V 57 C 67) 

(From Allahabad: AIR 1967 All 491) 

S. M. SIKRI, G. K. MITTER 
AND K. S. HEGDE, JJ- 

Dhian Singh, Appellant v. Municipal 
Board, Saharanpur and another. Respon- 
dents, 

Criminal Appeal No. 122 of 1967, D/- 
81-7-1969. 

(A) Criminal P. C. (1898), Section 417(3) 
— Prevention of Food Adulteration Act 
(1954), Section 20 — Complaint for of- 
fence under the Act piuported to have 
been filed by Municipm Board but simed 
by its Food Inspector — Acquittm — 
Municipal Board held competent to file 
appeal against acquittal — Municipal 
Board was competent to file complaint 
or to authorise its Food Inspector on its 
behalf. 

Where a complaint for an offence under 
the Prevention of Food Adulteration Ach 
was purported to have been filed by the 
Municipal Board but it was signed by 
its Food Inspector, the Municipal Board 
held, was competent to file appeal, under 
Section 417 (3) of CriminEd P. C. against 
the acquittal of the accused. (Para 6) 

The Municipal Board being a local 
authority was competent to file complaint 
in view of Section 20, iVevention of Food 
Adulteration Act. It was also competent 
for that Board to authorise some one else 
to file complaints under the Prevention 
of Food Adulteration Act on its behalf. 
It is true that the complaint was signed 
by the Food Inspector but it was compe- 
tent for the Municipal Board to autho- 
rise him to file the complaint. Criminal 
Appln. No. 100 of 1966, D/- 27-3-1969 
(SC), Relied on. ' (Paras 4, 5) 

(B) Prevention of Food Adulteration 
Act (1954), Section 13 — Report of Public 
Analyst — Need not eontain mode or 
particulars of analysis nor the test ap- 
plied — But should contain result of ana- 
lysis namely, data from which it can he 

LM/AN/D995/69/LGC/D. . "" 
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inferred whether the artiele of food was 
or was not adulterated — Kelevant data 
given in report — Aceused ean he con- 
victed on basis of such report. AER 1964 
All 270, Approved. (Para 7) 

(C) Constitution of India, Article 136 

— Proceedings under Prevention of Food 
Adulteration Act — Food Inspectors 
authority to file complaidt on behalf of 
Municipal Board neiuier challenged be- 
fore trial court nor before High Coiut in 
appeal — Accused cannot be permitted 
to take up contention for first time before 
the Supreme Court after disposal of ap- 
peal by the High Court AIR 1966 SC 
128, Relied on. (Para 5) 

(D) Prevention of Food Adulteration 
Act (1954), Section 20 — Permission imder 
—No quekion of appl3dng one’s mind to 
the facts of case before institution of 
complaint arises — Authority imder sec- 
tion can be conferred long before a parti- 
cular offence takes place. 

Under Section 20 no question of apply- 
ing one’s mind to the facts of the case 
before the institution of tibe complaint 
arises as the authority to be conferred 
imder that provision can be conferred 
long before a particular offence has taken 
place. It is a conferment of an autho- 
rity to institute a particular case or even 
a class of cases. That section merely 
prescribes that persons or authorities de- 
signated in that section are alone compe- 
tent to file complaints under the statute 
in question. AIR 1948 PC 82 and AIR 
1954 SC 637, Disting. (Para 5) 

Cases Referred; Chronological Paras 
(1969) Cri. App. No. 100 of 1966, 

D/- 27-3-1969 (SC), K. C. Agarwal 
V. Delhi Administration 5 

(1967) 1967 AH WR (HC) 223 = 

1967 All Cri R. 172, Dhian Singh 
V. Munieipal Board, Saharanpur 5 

(1966) AIR 1966 SC 128 (V 53) = 

1965-2 SCR 894 = 1966 Cri LJ 
106, Mangaldas Ra^avji v. State 


of Maharashtra 5 

• (1964) AIR 1964 AR 270 (V 51) = 

1963 All LJ 765, Nagar Maha- 
palilca of Kanpur v. Sri Ram 7 

(1954) AIR 1954 SC 637 (V 41) = 

1954 Cri LJ 1656, Madan Mohari 
Singh v. State' of U. P. 5 

(1948) AIR 1948 PC 82 (V 85) = 

75 Ind App 80, Golculchand 
Dwarkadas Morarka v. The King 5 


M/s. R. K. Garg and S. G, Agarwal, 
Advocates of M/s. Ramamurthi and Co., 
and Miss Sumitra Chakravarty and Mr. 
Uma Dutt, Advocates, for Appellant; Mr. 


O. P. Rana, Advocate, for Respondent No. 

2 . 

The following Judgment of the Court 
was delivered by 

HEGDE, J.; Two contentions advanced 
in this appeal by special leave are (1) 
that the appeal filed by the Mtmicipd 
Board, Saharanpur before the High Comt 
of Allahabad under Section 417 (3) of the 
Criminal Procedure Code was not main- 
tainable in law, and (2) the accused 
could not have been convicted on the 
strength of the certificate of the jPubh'c 
Analyst annexed to the complaint. The 
High Comrt rejected both these conten- 
tions, 

2. The material facts relating to this 
appeal are these: The accused in this case 
is the proprietor of Khalsa Tea Stall 
situated in Court Road, Saharanpur. 
Among other things, he was selling colour- 
ed sweets. On suspicion that the sweets 
sold by him were adulterated, the Pood 
Inspector, Municipal Board, Saharanpur 
purchased from the accused for examina- 
tion some coloured sweets under a Yad- 
dasht on May 31, 1963 and sent a portion 
of the same to the Public Analyst of the 
Government of U. P. for examination. The 
Public Analyst submitted his report on 
June 24, 1963. It reads: 

“See Rule 7 (3) 

Report By The Pubh'c Analyst 
Report No. 11652 

I hereby certify that I, Dr. R. S. Sri- 
vastava. Public Analyst for Uttar Pradesh, 
duly appointed under the provisions of 
the Prevention of Food Adulteration Aet, 
1954, received on the 4th day of June, 
1963, firom the Food Inspector C/o Medi- 
cal Officer of Health, Municipal Board, 
Saharanpur, a sample of coloured sweet 
(Patisa) prepared in Vanaspati No. 264 
for analysis, properly sealed and fasten- 
ed and that I found the seal intact and 
unbroken, 

I, further certify that I have caused tof 
be analysed the aforementioned sample, 
and declare the result of the analysis to 
be as follows: — 

Test for the presence of coal-tar dye: — 
Positive. 

Coal-tar dye identified: — ^Metanil yel- 
low. (Colour Index No. 138). 

Anal}4ical Data In Respect of 
Fat Or Oil Used In The Prepa- 
ration of the Sample 

1. Bltyro — refiractometer reading at 

'dO^C:— 50.5. 

2. Melting point 83.8°C. 
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has taken place. It is a conferment of 
an authority to institute a particular c^e 
or even a class of cases. That section 
merely prescribes that persons or autho- 
rities designated in that section are alone 
competent to file complaints under the 
statute in question. 

6. For the reasons mentioned above, 
we are tmable to accept the contention of 
the accused that the Mxmicipal Board of 
Saharanpur was not competent to file the 
appeal. 

7. The only other question canvassed 
before us is that the report of the analyst 
could not have afforded a valid basis for 
founding the conviction as the data on 
the basis of which the analyst had reach- 
ed his conclusion is not found in that 
report or otherwise made available to the 
court. We are unable to accept this con- 
tention as well. It is not correct to say 
that the report does not contain the data 
on the basis of which the analyst came 
to his conclusion. The relevant data is 
given in the report. A report somewhat 
similar to the one before us was held 
by this Court to contain sufficient data in 
Mangaldas’s case referred to earlier. The 
correct view of the law on the subject is 
as stated in the decision of the Allahabad 
High Court in Nagar Mahapalika of 
Kanpur v. Sri Ram, 1963 AU LJ 765 = 
(AIR 1964 All 270) wherein it is observed: 

“that the report of the public analyst 
under Section 13 of the Prevention of 
Food Adulteration Act, 1954, need not 
contain the mode or particulars of analy- 
sis nor the test applied but should contain 
the result of analysis namely, data from 
which it can be inferred whether ^e arti- 
cle of food was or was not adulterated as 
defined in Section 2 (1) of the Act.” 

8. In the result the appeal fails and 
the same is dismissed. The appellant is 
on bail. He should surrender to his bail 
and serve the sentence imposed on him. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 322 
(V, 57 C 68) 

(From Rajasthan: ILR (1966) 16 Raj' 607) 
J. C. SHAH; Ag. C. J., V. RAMASWAMI 
AND A. N. GROVER JJ. 
Satyanarayan S. Mody, Appellant v. 
Controller of Estate Duty, Delhi and 
Raj'asthan, New Delhi, Respondent. 

Civil Appeal No. 438 of 1967, D/- 81- 
7-1969. 

LM/AN/E3/69/LGC/D 


Estate Duty Act (1953), Section 10 — 
Three Fixed Deposit receipts in name of 
P — P intimating bank to renew two re-, 
ceipts in joint names of P and S payable 
to either or survivor and also executing a 
gift in favomr of S — Renewals of receipts 
by P on several occasions even after gift 
— . Third receipt which was also renewed 
in joint names of P and S encashed and 
the amount invested in name of S alone 
— Death of P within two years of en- 
cashment — Other two receipts encashed 
by S — Whole amount under three re- 
ceipts held liable to; estate duty. , 

Section 10 of the Estate Duty Act (1953) 
dearly means that if in respect of any 
property which is gifted, bona fide pos- 
session and enjoyment is not immediately 
assumed by the donee and thenceforward 
retained by him to the entire exclusion 
of the donor or of any benefit to him 
therein the property gifted shall not be 
excluded from the estate subject to estate 
duty. (Para 10) 

One P by her letter informed the Bank 
in which she has fixed deposits that she 
intended to make a gift of the amounts 
of two out of the three fixed deposit re- 
ceipts to S and requested that the receipts 
be renewed in joint names of P and S, 
payable to either or survivor. She also 
executed a gift deed in favoiu of S. The 
third receipt had already been obtained 
in their joint names. The deposit re- 
ceipts were renewed on several occasions 
by P, even after the execution of the gift 
deed, in the joint names of P and S. The 
third receipt was encashed on 25-8-1955 
and the amount realised was invested in 
the name of S alone. The other two 
receipts were renewed in names of P and 
S. After the death of P on 15-2-1956, 
the two receipts were encashed by S. 

Held, that on the facts and circum- 
stances of the case the entire sum under 
the three receipts was liable to be in- 
cluded in the estate of the deceased as 
property deemed to pass on her death 
xmder Section 10 of the Estate Duty Act 
and was liable to estate duty. 

In the circumstances it could not be 
said that bona fide possession and enjoy- 
ment of the property gtfted was immedia- 
tely assumecl by S and thenceforward re- 
tained by him to the entire exclusion of 
P. The right retained by P to have the 
receipts made out in her name jointly 
with S and the power to recover the 
amoimt from the Bank without the con- 
ciurence of S clearly indicated that she 
was not excluded, but she had retained 
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important benefits in herself in the fixed 
deposit receipts. The conduct of P clear- 
ly indicated that she had no intention to 
part ■with control over the property. 

■(Para 11) 

It is true that the third receipt was en- 
cashed during the life time of P and 
the amount was invested in the name of 
S alone. But the encashment and re- 
investment were •within two years of the 
death of P and the amounts so reinvest- 
ed were liable to be included in the estate 
of P. (Para 12) 

Cases Beferred; Chronological Paras 
(1933) AIR 1933 Mad 628 (V 20) = 

65 Mad LJ 471, Imperial Bank 

of India, Madras v. S. Erishna- 

murthi 9 

Mr. M. C. Cha^a, Senior Advocate 
(M/s. B. D. Sharma and M. D. Bhargava, 
Advocates •with him), for Appellant; Mr. 
Jagdish Swamp, Solicitor General of In- 
dia (M/s. T. A. Ramachandran, R. N. 
Sachthey and B. D. Sharma, Advocates 
with him), for Respondents. 

The following Judgment of the Court 
was delivered oy 

SHAH, Ag. C. J.: Pmnabai -widow of 
Sagarmal Mody held on April 1, 1953 three 
deposit receipts of the aggregate face 
value of Rs. 6,26,724-14-0 •with the State 
IBank of Bikaner. By her letter dated 
July 22, 1952 Pumabai informed the Bank 
that she intended to make a gift of the 
amounts of two out of the three receipts 
to Suryakant son of her adopted son 
Satyanarayana, and requested that the re- 
ceipts be renewed for three months in 
the joint names of 

‘T’mnabai Sagarmal Mody and/or Surya- 
kant S. Mody — payable to either or 
survivor,” 

and that the renewed fixed deposit re- 
ceipts be sent to Satyanarayana at Bombay. 
Pursuant to this letter two fresh receipts 
were issued on August 3, 1953 for Rs. 
5,00,000 and Rs. 45, 793-4-0. It appears 
that a receipt for Rs. 80,931-10-0 was pre- 
viously obtained in the joint names of 
Pumabai and Suryakant on July 4, 1953. 

2. On Au^t 16, 1953 Pumabai ex- 
ecuted a deed of gift in favour of Siurya- 
kant in respect of the three receipts con- 
taining the following recitals: 

■ “Out of natural love and affection I 
have towards the said Suryakant son of 
Satyanarayana I hand over to the said 
Satyanarayana as the father and natural 
guardian of the said Suryakant Fixed De- 
posit Receipts total for Rs. 6,26,724-14-0. 


Duty (Shah Ag. C. J.) [Prs. 1-5] S. C. 323 

e « * * F. D. R. No. 222/8293, 

dated 3rd August^ 1953 for Rs. 45,793-4-0, 
F. D. R. No. 221/8292, dated 3rd 
August, 1953 for Rs. 5,00,000 of the Bank 
of Bikaner Ltd., Jaipur and F. D. R. No. 
11446, dated 4dr July, 1953 for Rs. 
80, 931-10-0 of Bank of Bikaner Ltd., Jhim- 
jhunu in the name of Pumabai Sagarmall 
and Suryakant Satyanarayana Mody pay- 
able to either or survivor as and by way 
of gift to the said Suryakant on the 15th 
day of August 1953 and that the said 
Satyanarayana for and on behalf of and 
as the natural guardian of the said 
Suryakant accepted the said gift of Rs. 
6,26,724-1^0 o « * gifted by me as 

aforesaid.” 

The gift deed contained a confirmation 
by Satyanarayana that he had accepted 
the gift for and on behalf of and as 
natural guardian of Smyakant, "to the 
intent and effect that the said Suryakant 
shall be the absolute owner of the sum 
gifted.” 

3. On August 17, 1953 Pumabai ad- 
dressed a letter to the Manager of the 
Bank enclosing a copy of the declara- 
tion of gift and intimated that her grand- 
son Suryakant was the sole owner of the 
amount of the two fixed deposit receipts 
and till Suryakant S. Mody attained me 
age of majority the receipts should re- 
main in the joint names as they then 
stood. 

4. From time to time, Pumabai pre- 
sented ihe receipts for renewal when 
they matured and obtained fresh receipts 
in the joint names of herself and Surya- 
kant. On August 25, 1955 the receipt for 
Rs. 80,931-10-0 was encashed and out of 
the amount of Rs. 86,732 realized, Rs. 
5,000 were invested in the name of Smya- 
kant in National Sa-vings Certificates. Ihe 
balance was also deposited alone with a 
firm in Bombay also in the name of 
Suryakant alone. The other two receipts 
were renewed in ■die joint names of Puma- 
bai and Suryakant 

5. After the death of Pumabai on Feb- 
ruary 15, 1956, the two receipts were en- 
cashed by Suryakant The Assistant Con- 
troller of Estates Duty in proceedings for 
assessment of estate duty held inter alia 
that possession and enjoyment of the gift- 
ed property was not assumed by the 
donee to the entire exclusion of the donor, 
and on that account the amount of the 
two receipts and interest thereon formed 
part of die estate of Pumabai and was 
liable to estate duty. Regarding the 
third receipt for Rs. 80,931-10-0 the Assis- 
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tant Controller observed tha.t even thou^ 
the earlier receipt was discharged on 
August 25, 1955 i. e., within two years 
of tbe death of Pumabai and the amount 
was invested in the name of Suryakant, 
by virtue of the provisions of the Estate 
Duty Act the amount held in the name 
of Suryakant alone, was for assessment 
of estate duty liable to be included in 
the estate of Pumabai. 

6. In appeal the Central Board of 
Revenue confirmed the order. The Board 
held that at all material iimes^ during the 
currency of the fixed deposit Pumabai 
had the right to receive the money from 
the Bank by giving discharge for the same 
and that whenever the Fixed Deposit 
Receipts matured during the lifetime of 
Pumabai, the receipts were, in fact, dis- 
charged by her alone and in the circum- 
stances it could not be said that the pro- 
perty was held by the donee to the en- 
tire exclusion of me donor. 

7. The Board of Revenue referred the 
following question to the High Court of 
Rajasthan for opinion: 

“Whether on the facts and in the cir- 
cumstances of the case the sum of 
Rs. 6,85,193 was correctly included in the 
estate of the deceased as property deem- 
ed to pass on her death tmder Section 10 
of ^e Estate Duty Act, 1953?” 

The High Court of Rajasthan answered 
the question in the affirmative. With 
certificate granted by the High Court this 
appeal has been preferred. 

8. The deposit receipts were renewed 
from time to time after Aug^ 16, 1953 
in the joint names of Pmnabai and Smya- 
kant. Tin August 25, 1955 imder their 
terms the receipts coiild be encashed by 
either or the survivor. Even after Puma- 
bai made a gift of the amount represent- 
ed by the three receipts, she continued 
to obtain the receipts in the joint names, 
presumably with me object of the not 
parting with control over those receipts. 

9. . Cmmsel for the appellant .however 
contended that the fixed deposit receipts 
were held by Pumabai in her name as 
benamidar for Suryakant. Counsel placed 
strong reliance upon the letters dated 
July 22, 1953, August 17, 1953 and the 
terms of the deed of gift dated August 
16, 1953. By the letter dated July 22, 1953 
the Manager of the Bank was informed 
that in respect of two out of the three 
receipts Pumabai intended to make a gift 
and the Manager was requested that the 

^ receipts be made in the joint names of 


Pumabai and Suryakant It was express- 
ly recited in the letter: 

“I intend to gift the entire amount of 
the receipts to my grandson Mr. Surya- 
kant S. Mody hence you are requested 
to prepare the receipts in joint names as 
under: 

“Purunabai Sagarmall Mody and/or 
Suryakant S. Mody payable to either or 
survivor.” 

The deed of gift also recites that Puma- 
bai had made a gift of the amotmt of 
Rs. 6,26,724rl4-0 represented by the pre- 
vious receipts in favour of Smyakant and 
that the ^ft was accepted by Satyanar- 
yana on behalf of Suryakant. The letter 
dated August 17, 1953 recites that a copy 
of the deed of declaration of gift was sent 
to the Bank for record and information 
and proceeds to state: 

“Furdier I would lilce to state that now 
Suryakant S. Mody is the sole, owner of 
the above Fixed Deposit Receipts in ques- 
tion, till Smyakant S. Mody attains majo- 
rity the receipts should remain in joint 
names as it stands now.” 

It is clear that Pumabai desired to make 
a gift of the amount represented by the 
previous deposit receipts and, did in fact 
execute a deed of gift. The Bank had 
notice of the gift deed. Coimsel for the ap- 
pellant contends that Pumabai did every- 
thing possible to divest herself of her 
interest in the money held by her, in 
deposit with the Bank, and retained no 
interest therein and that in obtaining re^ 
newal of the receipts in the joint names 
of herself and of Smyalcant, she was 
merely a benamidar and in any event was 
acting on behalf of Suryakant. Counsel 
further contends that me Bank having 
notice of the gift could not have parted 
with the money except only for the bene- 
fit of the minor and by obtaining re- 
newal of the receipt in favour of the 
minor Suryakant and Pumabai, the latter 
retained no possession or enjoyment of 
the money represented by the receipts. 
Counsel invited our attention to a deci- 
sion of the Madras High Court in Rnpe- 
rial Bank of India, Madras v. S, Erishna- 
mmihi, AIR 1933 Mad 628 in which 
Beasely, G, J. speaking for the Court ob- 
served that when a Bank having notice 
that the administrators of the estate of 
the depositor intended to commit a breach 
of trust by seeking to invest monies con- 
trary to express directions of the will 
paid out the money, the Bank was liable 
to make good to the benejEiciary the 
money deposited by the testator. In that 
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case one Naidu had deposited a sum of 
money with the Imperial Bank of India 
in fixed deposit. Naidu died having be- 
queathed by his will the amount deposit- 
ed to his son Erishnamurthi who was then 
a minor. Naidu had appointed by his 
will two persons to be guardians of 
Erishnamurthi with authority to receive 
the amount in fixed deposit with the Im- 
perial Bank and to apply the same for 
the maintenance and education of 
Erishnamurthi. The guardians obtained 
from the High Court of Madras grant of 
letters of administration with copy of the 
will annexed. After the death of one of 
the guardians the surviving guardian 
withdrew the money from the Bank on 
the pretext that he wanted to invest it 
on more advantageous terms in house 
property or some other form of invest- 
ment and misappropriated it. On attain- 
ing the age of majority Erishnammthi 
sued the Bank. It was held by the High 
Court that the Bank knowing of the trust 
created by the will had parted vsdth and 
delivered' the amount deposited to the 
administrator who intended to commit a 
breach of the trust. The learned Chief 
Justice quoted a passage from Hart’s Law 
of BanMng (Edn. 8) at p. 159 that "A 
banker who receives into his possession 
moneys of which his customer to his 
knowledge became the owner in a fidu- 
ciary character, contracts the duty not to 
part with them even at the mandate of his 
customer for purposes which are inconsis- 
tent with the customer’s fiduciary charac- 
ter and duty,” and upheld the claim of 
Erishnammthi. 

10. It is uimecessary to consider whe- 
ther in the present case the investment 
was made by renewal of fixed deposit 
receipts after August 16, 1953 for a pur- 
pose which the Banlc knew was inconsis- 
tent with Pumabai’s fiduciary character 
and duty. We are not concerned in this 
case to decide whether the Bank could 
have refused to pay the amount of the 
renewed deposit receipts if demanded by 
Pumabai. \^ether the amount of depo- 
sit receipts was liable to estate duty must 
be determined on the true effect of Sec- 
tion 10 of the Estate Duty Act 34 of 
1953. Section 10 of that Act provides: 

“Property taken under any gift, when- 
ever made, shall be deemed to pass on 
ihe donor’s death to the extent that bona 
fide possession and enjoyment of it was 
not imme^ately assumed by the donee 
and thenceforward retained to the entire 
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exclusion of the donor or of any benefit 
to him by contract or otherwise: 

Provided that the property shall not 
be deemed to pass by reason only that 
it was noh as from the date of the gift, 
exclusively retained as aforesaid, if by 
means of the surrender of the reserved 
benefit or othervrise, it is subsequently 
enjoyed to the entire exclusion of the 
donor or of any benefit to him for at 
least two years before the death. Pro- 
vided 

The phraseolo^ of the section is some- 
what involved. The purport of the sec- 
tion is however, clear. The section clear- 
ly means that if in respect of any pro- 
perty which is gifted, bona fide posses- 
sion and enjoyment is not immediately 
assumed by the donee and thenceforward 
retained by him to the entire exclusion 
of the donor or of any benefit to him 
therein the property gifted shall not be 
excluded from ihe estate subject to estate 
duty. 

11. The question which must be deter- 
mined therefore, is whether in the present 
case the donee did imder the deed of gift 
immediately assume bona fide possession 
and enjo^ent of the fixed deposit re- 
ceipts gifted to him, and thenceforward 
retained the same to the entire exclusion 
of pumabai or of any benefit arising to 
her by contract or othervrise. The con- 
duct of Pumabai clearly indicates that 
she had no intention to part with control 
over the property; the deposit receipts 
were obtained in joint names, and Puma- 
bai had authority to withdraw the amount 
from the Bank, without consulting the 
guardian of Suryalcant. The deposit re- 
ceipts were renewed on several occasions 
even after the execution of the deed of 
gift in the joint names of Pumabai and 
Suryakant Pumabai alone presented the 
fixed deposit receipts for renewal. She 
could imder the terms of the receipts re- 
ceive the moneys to the entire exclusion 
of Suryakant. We are imable to hold, 
in flje circumstances, that bona fide pos- 
session and enjoyment of the pro- . 
erty gifted was immediately assumed 
y Suryakant and thenceforward retain- 
ed by him to the entire exclusion of 
Pumabai. The right retained by Puma- 
bai to have the receipts made out in her 
name jointly with Suryakant and the 
power to recover the amount from the 
Bank without the concurrence of Surya- 
kant clearly indicate that she was not 
excluded, but she had retained important 
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benefits in herself in the fixed deposit 
receipts. 

12. It is true that the third, receipt 
was encashed during the life time of 
Pimiabai, and the amount was invested 
in the name of Suryakant alone. But 
the encashment and reinvestment were 
within two years of the death of Puma- 
bai and the amounts so reinvested were 
liable to be included in the estate of 
Pumabai. 

13. The argument that fixed deposit 
receipts had remained exclusively in the 
possession of Satyanarayana as guardian 
of Suryalcant and they were obtained by 
him from Pumabai for the pmpose of 
renewal is not supported by any evidence. 
There is also no evidence that in obtain- 
ing the receipts in the joint names Puma- 
bai acted as a guardian of Suryakant nor 
that she was a benamidar of Suryakant. 
We are of the view that the BUgh Court 
was right in answering the question 
against the appellant 

14. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 
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Ram Prasad Sharma, Appellant v. The 
State of Bihar, Respondent. 

Criminal Appeal No. 208 of 1966, D/- 
80-7-1969. 

Penal Code (1860), Sections 302, 804 
I — Accused charged under Section 302 for 
having shot down deceased with gun — 
Sessions Judge rejecting prosecution story 
on basis of entries in chaulddar’s hadi 
chitha which showed that deceased was 
dead prior to date of occurrence — Who 
made entry and whether it was made in 
discharge of oflScial duty not proved — * 
Hath Chitha is not admissible — Convic- 
tion by High Court on basis of other evi- 
dence and F. I. R., held. Justified — Evi- 
dence Act (1872), Section 85- 

Out of fourteen persons who were tried 
by Sessions Judge on various charges, 
one R was charged under Section 802, 

*(Criminal Appeal No. 530 of 1962 arid 

Govt. Appeal No. 44 of 1962, D/- 22-2- 

1966— (Pat).) 
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Penal Code, for having shot down with 
his gun one K when he opened fire on 
the crowd of the vUlagers; The Sessions 
Judge rejected the version of the prose- 
cution regarding the shooting down of 
K mainly on the basis of entries in an 
attested copy of the Chaukidar's hath 
cliitha according to which the death of 
K took place t&ee days prior to the oc- 
currence. The Sessions Judge also re- 
lied on the First Information Report in 
which the name of K did not find men- 
tion. There being no proof as to v/ho 
made the entry and whether the entry 
was made in the discharge of any official 
duty, the High Court held the hath cliitha 
inadmissible but on other evidence on 
record it came to the conclusion that K 
was actually shot down by R and convict- 
ed R. tmder Section 804, Pen^ Code. The 
High Court also accepted the explana- 
tion of prosecution witness who had made 
the F. I. R. that he had named one C as 
being the person shot and killed by R 
because he had heard a huUa that C had 
been murdered. 

Held, that the Hi^ Court was right 
in holding the hath chitha inadmissible 
in evidence. The reason why an entry 
made by a public servant in a pubh'c or 
other official book, register or record sta- 
ting a fact in issue or a relevant fact has 
been made relevant under Section 35 of 
Evidence Act is that when a public ser- 
vant makes it himself in the discharge 
of his official duty, the probability of its 
being truly and correctly recorded is 
high. Inasmuch as there was no proof 
that the entry was made by a public ser- 
vant in the discharge of his official duties, 
the hath chitha was rightly held to be 
inadmissible. (Para 12) 

Held further that the Hi^ Court was 
right in accepting the explanation of pro- 
secution witness who had made the 
F. I. R. AIR 1945 Pat 489 and AIR 1965 
SC 282, Rel. on; Cri. A, No. 530 of 1962 
and Govt. Appeal No. 44 of 1962, D/- 
22-2-1966 (Pat), Affirmed. (Para 13) 

Cases Referred; Chronological Paras 
(1965) AIR 1965 SC 282 (V 52) = 

1965-3 SCR 861, BriJ Mohan 

Singh V. Priya Brat Narain Sinha 

11 , 12 

(1945) AIR 1945 Pat 489 (V 82) = 

26 Pat LT 225, Sanatan Senapati 

y. Emperor U 

M/s. A. S. R. Chari and M. K. Rama:- 
murthi. Senior Advocate (M/s. G. Rama- 
murihy and Vineet Kumar Advocates, 
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with them), for Appellant; Mr. B. P. Jha, 
Advocate, for Respondent 

The following Judgment of the Comt 
was delivered by 

SIKEI, J.: Fourteen persons were tried 
by the learned Second Additional Sessions 
Judge, Bhagalpur, on various charges. 
Out of these 14 persons Sheo Prasad 
Sharma and Ram Prasad Sharma were 
charged tmder Section 802, I. P. C. Sheo 
Prasad Sharma was charged under Sec- 
tion 802 for having intentionally caused 
the death of Qudrat Mian by shooting 
him down with his gun whereas Ram 
Prasad Sharma was charged under this 
section for having shot down with his 
gun Kaleshwar Yadav and Aus having 
caused the murder of this person. 

2. The Second Additional Sessions 
Judge, Bhagalpxu: convicted Sheo Prasad 
Sharma under Sections 304, 324/34, 201 
and 148 and sentenced him to seven years 
rigorous imprisonment. The appellant. 
Ram Prasad Sharma was convicted under 
Sections 326/149, 324/34, 201 and 148, 
I. P. G. and sentenced to four years rigor- 
ous imprisonment. Seven other accused 
were also convicted but it is not neces- 
sary to mention the sections imder which 
they were convicted. Five of the ac- 
cused persons were acquitted by the 
learned Second Additiond Sessions Judge. 

3. Two appeals were filed before die 
High Court, one by the State and the 
other by the nine convicted persons, in- 
cluding Ram Prasad Sharma. Both the 
appeals were heard together. The High 
Court accepted the appeal of the State 
as far as Ram Prasad Sharma was con- 
cerned and convicted him under Sec- 
tion 304, I. P. C., in connection with the 
shooting and causing the death of Kale- 
shwar and sentenced him to rigorous im- 
prisonment for seven years. The convic- 
tions of seven others were altered from 
xmder Sections 326/149 to one imder Sec- 
tions 304/149 but the sentence of four 
years rigorous imprisonment was main- 
tained. In other respects the convictions 
were maintained. The High Court, how- 
ever, quashed the convictions tmder Sec- 
tion 201, I. P. C. 

4. The nine convicted persons filed 
petition for special leave to appeal. This 
Court by its order dated October 4, 1986 
rejected the petition except as regards 
Ram Prasad Sharma and his appeal is now 
before us. 

5. The prosecution case as accepted 
by the Hi^ Court was, in’ brief, as 


follows. On August 15, 1960, at about 
1.30 or 2 p.m., by the side of a Danr 
(water channel) known as Chaksafia Danr 
at village Bindi about five miles away 
from police Station, Banka, a serious . oc- 
currence took place. The Chaksafia 
Danr runs between village Bindi which 
is to its east and Banki which is to its 
west and then goes further north to 
village Bhadrar and other villages. 
Lands of several villages, namely, 
Bhadrar, Nayadih, Uprama, Basuara, 
Jitnagar, Majhiara, Banki, etc. are irrigat- 
ed from the water of this Danr and there 
are detailed entries regarding the res- 
pective rights of the different villages in 
the Fard Abpashi which was prepared at 
the time of the last survey. It appears 
that the villagers of different villages who 
enjoy the above rights go in a botfy every 
year during the rainy season for clear- 
ing this Danr in order that there may 
not be any obstruction in the flow of 
water therein. On the date of occur- 
rence, i. e, Augpst 15, 1960, a number 
of persons of ■villages Bhadrar, Nayadih, 
Uprama, Basuara, Jitnagar and Bhatkunld 
went along "with spades to clear this Danr 
in the usual course and some of them 
had lathis also with them. The total 
number of persons were estimated to vary 
from about 150 to about 400. '\^en they 
reached the brick kiln, which exists in 
Maimala Tikar they were confronted by 
a mob of 40 to 50 persons including all 
die con-vdcted persons. Sheo Prasad 
Sharma and Ram Prasad Sharma were 
armed with guns and Patal Thakur was 
armed ■with a pharsa and the remaining 
accused except Dhanusdhari Mehta were 
armed with bhalas. 

6. It may be mentioned that in the 
First Information Report Dhanusdhari 
Mehta was alleged to have been armed 
■with a pistol but this allegation was sub- 
sequendy given up. Dhanusdhari Mehta 
was a retired Inspector of police; lus son 
Ram Prasad Sharma was practising law- 
yer at Bhagalpur at the time of &e oo- 
cuixence in question. 

7. On seeing this crowd of ■villagers, 
Sheo Prasad Sharma directed them to re- 
turn and threatened to shoot them if they 
failed to do so. There was some ex- 
change of hot words and brick-bats were 
thrown by both sides. Sheo Prasad 
Sharma thereafter fired one shot towards 
the sky but the ■villagers did not disperse. 
Then Dhanusdhari ordered his two sons 
Ram Prasad Sharma . and Sheo Prasad 
Sharma to open fire on the villagers. On 
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this both Ram Prasad Sharma and Sheo 
Prasad Sharma opened fire with their 
guns on the villagers. One shot fired by 
Sheo Prasad Sharma hit one Qudrat Mian 
and he fell dovpn and died on the spot. 
One other villager was alleged to have 
been shot by Ram Prasad Sharma and he 
died on the spot. A number of villagers 
sustained gun shot injuries and as a re- 
sult of the firing by Sheo Prasad Sharma 
and Ram Prasad Sharma, who are esti- 
mated to have fired about 12 rounds, the 
villagers dispersed. Sobhan Mandal, one 
of the injured person went to the Police 
Station with three other injured persons, 
namely, Chotan Rai, P. W. 5,^ Jagdeo 
Ghoudhary, P. W. 8 and Eishori Prasad 
Singh, P. W. 12, who had also sustained 
gun shot injuries. 

8. The learned Additional Sessions 
Judge had rejected the prosecution story 
that Kaleshwar Yadav was shot and killed 
dming the occurrence. He had come to 
the conclusion that Kaleshwar Yadav had 
died prior to the date of occmrence. The 
High Court has accepted the prosecution 
version and it is this finding which is be- 
ing seriously challenged by the learned 
coxmsel for Ram Prasad Sharma, ap- 
pellant. 

9. The learned Additional Sessions 
Judge had rejected the version of the 
prosecution regarding the shooting down 
of Kaleshwar Yadav mainly on the basis 
of entries in an attested copy of the 
Chaulddar’s hath chitha (Ext. D) accord- 
ing to which the death of Kaleshwar took 
place in Gopalpur mauza on August 12, 
1960, that is, three days prior to the oc- 
currence. The learned Additional Ses- 
sions Judge had also relied on the First 
Information Report in which the name of 
Kaleshwar Yadav does not find mention. 

10. Two points arise before us, first, 
whether the hath chitha is admissible in 
evidence, and secondly, whether on the 
evidence on record it is otherwise prov- 
ed that Kaleshwar Yadav was shot down 
by the appellant Ram Prasad Sharma. 

11. According to the entries in this 
document. Ext. D, Kaleshwar Yadav died 
on August 12, 1960, in Gopalpur Mauza 
and in the remarks column of ms register 
he is described as "Bahanoi (brother-in- 
law) of Asarfi Yadav.” We looked at the 
attested copy produced in Court and we 
were unable to ascertain the date on 
which the. attested copy had been obtain- 
ed by the defence. Ihe only dates this 
document bears are the date of attesta- 


tion (October 15, 1960) by the District 
Statistical Officer, the date September 22, 
1960, next to the simature of one 
Shukdeo Chowdhary, aha the date of ad- 
n^sion by the Additional Sessions Judge 

g une 25, 196^. As rightly pointed out 
y the Hi^ Court the learned Sessions 
Judge took this copy on record in an 
extraordinary manner. The . prosecution 
evidence closed on Jime 21, 1962 and bn 
June 25, 1962, this attested , copy was 
admitted in evidence without any proof. 
On the same day an order was passed 
calling for the originaL On the very 
next day the Public Prosecutor filed a 
petition objecting to the admission of this 
document and ^eged that the document 
was bogus. The hearing of the argument 
thereafter proceeded on July 4, 1962, The 
Public Prosecutor again filed a petition 
that this document be not taken in evi- 
dence. The learned Additional Sessions 
Judge disposed of this petition with the 
following order: 

“Let the petition be placed with the 
record. The original has once again 
been called for. The matter will be dis- 
cussed in the judgment” 

It is pointed out by the High Court that 
there is no further reference to the docu- 
ment in the order sheet i!Aer the argu- 
ments concluded on July 7, 1962, the case 
was adjourned for judgment The judg- 
ment of the learned Additional Sessions 
Judge shows that the original was sub- 
sequently received by him with letter dated 
July 10, 1962 , and he- observed that he 
was satisfied about its genuineness. The 
EKgh Court lightly pointed out that the 
Additional Sessions Judge should have 
dealt with the question of the admissibilty 
of Ae document The Hi^ Court, fol- 
lowing Sanatan Senapati v. Emperor, AIR 
1945 Pat 489 and Biij Mohan Sinha v. 
Priya Brat Narain Sinha, 1968-8 SCR 861 
— (AIR 1965 SC 282) held that the docu- 
ment was inadmissible in evidence. 

12. We agree with the conclusion ar- 
rived at by the Court. Section 85 
of the Evidence Act provides: 

“An entty in any public or other official 
book, register or record^ stating a fact 
in issue or relevant fact, and made by a 
pubhc servant in the discharge of his 
official duty, or by any other person in 

g erformance of a duty specially enjoined 
y the law of the country in which such 
book, register or record is kept, is itself 
a relevant fact,” 

In this case it has not been proved that 
the entry in question was made by a 
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pubKc servant in the discharge of his 
official duties. As observed by this Court 
in 1965-3 SCR 861 at p. 864 = (AIR 1965 
SC 282 at p. 286) "the reason why an 
entry made ny a public servant in a public 
or other official book, register, or 
record stating a fact in issue or a re- 
levant fact has been made relevant is that 
when a public servant makes it himself 
in the discharge of his official duty, the 
probability of its being truly and correct- 
ly recorded is high.” No proof has been 
led in this case as to who made the entry 
and whether the entry was made in the 
discharge of any • official duty. In the 
result we must hold that Ex. D, the hath 
chitha, was rightly held by the High 
Com± to be inadmissible. 

13. The High Comt then dealt with 
the other evidence on the record and 
came to the conclusion that Kaleshwar 
was actually shot down by the appellant. 
Ram Prasad Sharma. The learned coun- 
sel for the appellant has tried to assail 
these findings but he has not been able 
to show in what way the High Court has 
gone wrong in coming to the conclusion. 
The Hi^ Court states that ten witnesses 
have named Ealeshwar being the second 
person who was shot. Further Kale- 
shwar’s son and widow, P. Ws. 24 and 
84, Chamak Lai Yadav and Karma Devi, 
deposed that on the day of occurrence 
Kaleshwar had left his house with a 
Kudal and had gone to Chaksafia Danr 
along with others. They further deposed 
that on the next day they learnt from 
Nandai Lai Sin^; P. W. 17, that Kale- 
shwar had been killed. The High Court 
further accepted the explanation of P. W. 
1, who had made the F. I. R., that he 
had named Choltan as being the person 
shot and killed by Ram Prasad because 
he had heard a huUa that Choltan had 
been murdered. It seems to us that the 
Hig h Court came to a correct conclu- 
sion and was right in accepting the expla- 
nation of P. W. 1. 

14. The learned counsel further con- 
tends that it was doubtful that 12 rounds 
would have been fired. He points out 
the number of in]'uries received by the 
villagers. But these injuries support the 
prosecution story. From the injxmes on 
tire various persons examined by Dwarka 
Nath Prasad, P. W. 41, apart from the 

E ersons who had died and whose bodies 
ad been held to have been cremated 
by unidentified persons, it appears mat 
20 persons had received gun shot injune^ 
one of them had as many as 14 lacerated 
wounds and another had 10 lacerated 


wounds. ;/teart from that there is no rea- 
son to doubt the oral evidence given in 
this case that a number of rounds were 
fired. 

15. In the result the appeal fails and 
is dismissed. 

Appeal dismissed. 
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Rev. Mons. Sebastiao Francisco Xavier 
dos Remedies Monteiro, Appellant v. The 
State of Goa, Respondent. 

Criminal Appeal No. 50 of 1968, D/- 
26-3-1969. 

(A) Geneva Conventions Act (1960) Sch. 
IV, Arts. 6 and 47 — “Occupation ” — 
Meaning — In the case of annexation of 
Goa, the occupation was true aimexation 
by subjugation and as such had ceased in 
the sense contemplated by Art. 47 — 
Terms “Annexation,” and “subjugation” 
Meaning. 

The principle which is accepted is that 
the Occupying Power must apply the Con- 
ventions even when it claims, during con- 
Bict, to have annexed the occupied ter- 
ritory. However, when the conflict is 
over and there is no hostile army in the 
field, aimexation has the effect of creat- 
ing a title to the territory. Article 6 
mentions a period of one year because 
if the occupied power turns victorious 
the land would be freed in one year and 
if the occupying power remains victori- 
ous, as hostilities cease, strong measures 
against the civilian population are no 
longer necessary. In this, as in other 
laws, a line is drawn arbitrarily and it 
is at the end of one year. Otherwise 
also, occupation, which means beihgerent 
occupation, comes to an end when 
hostilities cease and the territory be- 
comes a part of the occupying power. 
Annexation may sometimes be peaceful, 
or after war. If cession after defeat can 
create tide, occupation combined with 
absence of opposition must lead to the 
same kind of tide. In the case of mili- 
tary action in Goa the military engage- 
ment was only a few hour's duration and 
there was no resistance at all. The final 
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annexation date was December 20, 1961 
when the entire government and a dmim - 
stration were taken over and there was no 
army in occupation and no army in op- 
position. The occupation on December 
20, 1961 was neither belligerent occupa- 
tion nor anticipated occupation, but toe 
annexation by conquest and subjugation. 
Therefore since occupation in the sense 
used in Art. 47 had ceased, the prote<> 
tion must cease also. 1953 ICJ 47, Ref. 

(Paras 26, 27 and 28) 

The definition of ‘occupation’ in the 
Hague Regulations has to be read since 
the Regulations are the original rules and 
the Conventions only supplement the 
Regulations. The definition in Art. 42 
of the Regulations shows that a territory 
is considered as occupied when it finds 
itself in fact placed under the authority 
of a hostile army. This means that oc- 
cupation is by inilitary authorities. Thus 
as to whether occupation in Art. 47 is 
beUigerent occupation which continues 
after the total defeat of the enemy. 
Courts must take the facts of State from 
the declaration of state authorities. Mili- 
tary occupation is temporary de facto 
situation which does not deprive the oc- 
cupied power of its sovereignty nor does 
it take away its statehood. All that hap- 
pens is that pro tempore the Occupied 
Power cannot exercise its rights. In 
other words belligerent occupation means 
that the Government cannot function 
and authority is exercised by the occupy- 
ing force. Annexation on the other 
hand, occurs when the Occupying Po- 
wer acquires and makes the occupied 
territory as its own. Annexation gives 
a de jinre right to admmister the terri- 
tory. Annexation means that there is not 
only possession but imcontested sover- 
eignty over the territory. There is how- 
ever a difference between toe aimexation 
on die one hand and premature annexation, 
or as it is sometimes called ‘anticipated an- 
nexation on the other. Jurists regard an- 
nexation as premature so long as hostili- 
ties are contmuing and there is an oppos- 
ing army in the field even if the Occupi- 
ed Power is wholly excluded from die 
territory. ‘Anticipated annexation by 
unilateral action is not true annexation. 
True annexation is only so when the ter- 
ritory is conquered and subjugated. Sub- 
jugation puts an end to the state of war 
and destroys the source of authority of 
the existing Government. In subjuga- 
tion, which is recognised as one of me 
modes of acquiring tide, not only the de 
• but also the de jure tide passes to 


the conqueror. After subjugation the in- 
habitants must obey the laws such as are 
made and not resist them. 

(Paras 21 to 25) 

(B) Geneva Conventions Act (I960), 
Preamble — Act does not give specid 
remedy but gives indirect protection by 
providing for breaches of Conventions. 

The Geneva Conventions Act by itself 
does not give any special remedy. It 
does give indirect protection by provid- 
ing for breaches of conventions. The Con- 
ventions are not made enforceable by 
Government against itself nor does the 
Act give a cause of action to any party 
for tibe enforcement of Conventions. 
Thus there is only an obligation xmder- 
taken by the Government of India to res- 
pect the Conventions regarding the treat- 
ment of civilian population but there is 
no right created in favour of protected 
persons which the Court has been asked 
to enforce. If there is no provision of 
law which the courts can enforce the 
court may be powerless and the court 
may have to leave the matter as indigna- 
tion of mankind. (Para 15) 

(C) Constitution of India, Axt. 51 — 
Ihtemational Law — Reception and resi- 
dence of alien is discretionary with State. 

It cannot be doubted that the recep- 
tion and residence of an ah'en is a matter of 
discretion and every State has, by reason 
of its own territorial supremacy, not only 
the legal ri^t but also the competence to 
exclude aliens from the whole or any part 
of its territory. This proposition is so well 
grounded in Internationa Law that every 
country has adopted the passport system, 
which document certifies nationality and 
entry into any State is only possible with 
the concurrence of that State. Again a 
State exercises territorial supremacy over 
persons in its territory, whether its own 
subjects or aliens and can make laws for 
regulating the entry, residence and eviction 
of aliens. 1891 AC 272, Rel. on. 

(Para 6) 

Cases Referred; Chronological ParaS 
(1953) 1953 ICJ 47, Minguiers and 
Encrenos case 28 

(1891) 1891 AG 272 = 64 LT 378, 
Musgrove v. Chun Teeong Toy 6 
(1584) 3 Co. Rep. 7-a .= 76 ER 637, 
Heydon’s case 10 

Mr. Edward Gardner, Q. C., M/s. A. 
Bruto Da Costa, M. Bruto Da Costa, P. C. 
Bhartari, Mrs. A. K. Varma, Advocates 
and Mr. J. B. Dadachanji, Advocate of 
M/s. J. B. Dadachanji and Co., for Ap- 
pellant; Mr. Niren De Attorney Gleneral 
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for India and Mr. G. R. Rajagopaul, Senior 
Advocate (M/s. J. M. Mul^ and R. H. 
Dhebar, Advocates with them), for Respon- 
dent. 

The following Judgment of the Gourt 
was delivered by 

HIDATATULLAH, C. J. : The appellant 
(Rev. Father Monteiro) is a resident of 
Goa. After the annexation of Goa by 
India, he had the choice of becoming an 
Indian national or retaining Portuguese 
nationality. He chose the latter and was 
registered as a foreigner. He also ob- 
tained a temporary residential permit 
which allowed him to stay on in India till 
November 13, 1964. The period of stay 
expired and he did not ask for its exten- 
sion or renewal. He was ordered to leave 
India by the Lt. Governor of Goa. The 
Lt. Governor is empowered by a notifica- 
tion of the President of India issued tmder 
Art. 239 of the Constitution to discharge 
the functions of the Central Government 
and his order has the same force and vali- 
dity as if made by the Central Govern- 
ment. Rev. Father Monteiro disobeyed 
the order, and, in consequence was prose- 
cuted under S. 14 read with S. 3(2)(c) of 
the Foreigners Act. He was convicted 
and sentenced to 80 days simple imprison- 
ment and a fine of Rs. 50 (or 5 days’ fur- 
ther simple imprisonment). He appeal- 
ed -unsuccessfully to the Comt of Session 
and his revision application to the Court 
of the Judicial Commissioner, Goa also 
failed. He now appeals by special leave 
of this Court against the order of the Judi- 
cial Commissioner, Goa dated August 7, 
1967. 

2. The defence of Rev. Father Mon- 
teiro was that he was protected by the 
Geneva Conventions Act, 1960, that the 
order of the Lt. Governor for his depor- 
tation was ultra -vires the Act and that he 
had committed no offence. The Judicial 
Commissioner and the two courts below 
have held, for different reasons, that the 
Geneva Conventions ceased to apply after 
Goa became a part of India and that the 
Mimicipal Courts in India can give him 
no redress against an Act of State. In the 
appeal before us Mr. Edward Gardner 
Q. C. appeared for Rev. Father Monteiro 
-with the leave of this Court. 

3. To understand the case, a brief his- 
tory of the annexation of Goa and what 
happened hereafter is necessary. Goa was 
a Portuguese colony for about 450 years, 
ha-ving been seized by force of arms. On 
December 19, 1961 Goa was occupied- by 
the Indian Armed Forces following a 


short military action. It then came imder 
Indian Administration from December 20, 
1961 and was governed under the Goa, 
Daman and Diu (Administration) Ordin- 
ance 1962 promulgated -by the President 
of India. Under the Ordinance all autho- 
rities were to continue performing their 
functions and aU laws (with such adapta- 
tions as .were necessary) were to continue 
in force and power was conferred on the 
Central Government to extend to Goa 
other laws in force in India. The Ordin- 
ance was later replaced by an Act of 
Parliament bearing the same title and num- 
bered as Act I of 1962. It was enacted 
on March 27, 1962 and came into force 
from March 5, 1962. It re-enacted the pro- 
-visions of the Ordinance and in addition 
gave representation to Goa in Parliament 
amending for the purpose the Representa- 
tion of the People Act. The same day 
(March 27, 1962), the Constitution (Twelfth 
Amendment) Act, 1962 was enacted and 
was deemed to have come into force on 
December 20, 1961. By this amendment 
Goa was included in Union Territories 
and a reference to Goa was inserted in 
Article 240 of the Constitution. Many 
Acts in force in India were then extended 
to Goa and many Regulations and Orders 
were promulgated. Amongst ihe Acts so 
extended were the Citizenship Act of 
1955, the Foreigners Act 1946 and the 
Registration of Foreigners Act, 1939. The 
Central Government also promulgated 
under S. 7 of the Citizenship Act, 1955, 
the Goa, Daman and Diu (Citizenship) 
Order 1962 and as it directly concerns 
the present matter we may reproduce the 
second paragraph of the Order (in so far 
as it is material to our purpose) here: 

“2. Every person who or either of whose 
parents or any of whose grand-parents 
was bom before twentieth day of Decem- 
ber, 1961, in the territories now compris- 
ed in the Union Territory of Goa, Daman 
and Diu shall be deemed to have become 
a citizen of India on that day: 

Pro-vided that any such person shall not 
be deemed to have become a citizen of 
India as aforesaid if -within one month 
from the date of pubh'cation of this Order 
in the Official Gazette that person makes 
a declaration in writing to the Admmistra- 
tor of Goa, Daman and Diu or any other 
authority specified by him in this behalf 
that he chooses to retain the citizenship 
or nationality which he had immediately 
before the twentieth day of December 
196L 
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Provided fur&er 

4. Pursuant to this Order, on Ap^ 
27, 1962 Rev. Father Monteiro made 
his declaration of Portuguese nationa- 
lity and on August 14, 1964 applied for 
a residential permit On his failime to 
apply for a renewal of the permit the 
order of the Lt Governor was passed on 
June 19, 1965. Prosecution followed the 
disobedience of the order. 

5. At the outset it may be stated that 
Mr. Gardner concedes that he does^ not 
question the legality of the mihtaiy 
action or the annexation. In fact, he is 
quite clear that we may consider the 
annexation to be legal. His contention, 
in brief, is that the order of the Lt Gov- 
ernor is tantamount to deportation of Rev. 
Father Monteiro and the Geneva Conven- 
tions Act gives protection against such 
deportation during occupation which has 
not validly come to an end, and, there- 
fore, no offence was committed by him. 

6. The argument overlooks one cardi- 
nal principle of Ihtemational Law and it 
is this. Rev. Father Monteiro by his 
declaration retained his Portuguese 
nationality. His sojourn in India was 
subject to such laws as existed in India in 
general and in Goa in particular. It can- 
not be doubted that the reception and 
residence of an alien is a matter of dis- 
cretion and every State has, by reason of 
its own territorial supremacy, not only 
the legal ri^t but also the competence 
to exclude miens from the whole or any 
part of its territory. This proposition is sd 
well-grounded in International Law that 
every country has adopted the passport 
system, which document certifies nation- 
ality and entry into any State is only pos- 
sible wih the concurrence of that State. 
Again a State exercises territorial supre- 
macy over persons in its territory, whether 
its own subjects or aliens and can make 
laws for regulating the entry, residence 
and eviction of aliens. Therefore, the ap- 
plication of the Foreigners Act, the Re- 
gistration of Foreigners Act and the 
Orders passed rmder them, to Rev. Father 
Monteiro was legally competent. A con- 
siderable body of writers on Interna- 
tional Law support the proposition and it 
is sufficient to refer oiuy to Oppenheim 
(Vol. I) pp. 675/676 and Brierly Law of 
Nations p. 217. If authority were need- 
ed the proposition would be found sup- 
ported in the decision of the Privy Coun- 
cil in Mxisgrove v. Chrm Teeong Toy 1891 
AC 272. The Lord Chancellor in that 
case denied that an alien excluded from 


British . Territory could maintain an action 
in a British Court to enforce such a right. 

7. This proposition being settled, Mr. 
Gardner sought support for his plea from 
the provisions of the Geneva Conventions 
Act of 1960. That Act was passed to en- 
able effect to be given to the Ihtemational 
Conventions done at Geneva in 1949, Both 
India and Portugal have signed and rati- 
fied the Conventions. Mr. Gardner relies 
on the provisions of the Fourth Schedule 
relative to the protection of certain pei> 
sons in time of war. He refers in parti- 
cular to Articles 1, 2, 4, 6, 8, 47 and 49. 
By Articles 1 and 2 there is an under- 
taJdng to respect and ensure respect for 
the Conventions in all circumstances of 
declared war or of any other armed con- 
flict even if the state of war is not re- 
cognised by one of the parties and to all 
cases of partial or total occupation of the 
territoty of a High Contracting Party 
even if the occupation meets with no 
armed resistance. Article 4 defines a 
protected person and the expression in- 
cludes those who at a given moment and 
in any manner whatsoever, find ^em- 
selves, in case of conflict or occupation, 
in the hands of a Party to the conflict 
or Occupying Power of which they are 
not nationals. Article 6 then lays down 
the beg innin g and end of application of 
the Convention. The Convention applies 
from the outset of any conflict or oc- 
cupation. in the territory of Parties to 
the conflict, the application of the Con- 
vention ceases on the general dose of 
MiHt^ operation. In the occupied terri- 
tory it ceases one year, after the general 
dose of military operations but me oc- 
cupying Power is bound for the duration 
of occupation, to the extent that such 
Power exercises the functions of Govern- 
ment in such territory, by Artides 1-12 
27, 29-34, 47, 49, 51, 52, 53, 59, 61-78 
and 143. 

8. We next come to Artides 47 and 
49 which are the crux of the matter and 
are relied upon for, the protection.. Mr. 
Gardner points out that under Article 48 
even protected persons may in no cir- 
cumstance renounce in part or in entirety 
the rights secured to them by the Con- 
ventions. The case, therefore, depends 
on whether Artides 47 and 49 apply here. 
We may now read Artides 47 and 49: 

"47. Protected persons who are in oc- 
cupied territo^ shall not be deprived, in 
any case or in any manner whatsoever, 
of the benefits of the present Convention 
by any change introduced, as the result of 
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ithe occupation of a territory, into ^e in- 
stitutions or Government of tiie said ter- 
ritory, nor by any agreement concluded 
between the authorities of the occupied 
territories and the Occupying Power, nor 
by any annexation by the Tatter of the 
y^hole or part of the occupied territory.” 

“49. Individual or mass forcible trans- 
fers, as well as deportation of protected 
persons from occupied territory to the 
territory of the Occupying Power or to 
that of any other country, occupied or not 
are prohibited, regardless of their motive. 

Nevertheless, the Occupying Power may 
undertake total or partial evacuation of a 
given area if the security of the popula- 
tion or imperative military reasons so de- 
mand. Such evacuation may not involve 
the displacement of protected persons 
outside the boimds of tire occupied ter- 
ritory except when for material reason? 
it is impossible to avoid such displace- 
ment. Persons thus evacuated shall be 
transferred back to their homes as soon 
as hostilities in the area in question have 
ceased. 

The Occupying Powers undertaking 
such transfers or evacuations shall ensure, 
to the greatest practicable extent, that 
proper accommodation is provided to re- 
ceive the protected persons, that the re- 
movals are effected in satisfactory condi- 
tions of hygiene, health, safety and nutri- 
tion, and that members of the same family 
are not separated. 

The Protecting Power shall be inform- 
ed of any transfers and evacuations as 
soon as they have tal<en place. 

The Occupying Power shall not detain 
protected persons in an area particularly 
exposed to the dangers of war unless the 
security of the population or imperative 
military reasons so demand. 

The Occupying Power shall not deport 
or transfer ps^ of its own civilian popu- 
lation into the territory it occupies.” 

9. The point of difference between 
the parties oefore us in relation to Arti- 
cle 47 is whether the occupation conti- 
nues, the annexation of the territory not- 
withstanding, and in relation to Art. 49 
whether the order of the Lt. Governor 
amounts to deportation of a protected 
person. 

10. Mr. Gardner’s submissions are; the 
order that has been made is a deporta- 
tion order and it is therefore ultra vires 
the Geneva Conventions. These Conven- 
tions create individual rights which 
cannot even be waived. So long as oc- 


cupation continues these ri^ts are avail- 
able and the Geneva Conventions must 
not be looked at in isolation but read in 
conjunction with International Law as 
art of the positive law. They should not 
e abandoned li^tly. According to him, 
conquest was a method of acquiring ter- 
ritory in the past but after the Covenant 
of the League of Nations, the Charter of 
the United Nations and the General 
Treaty for the Renunciation of War, the 
acquisition of territory in Litemational 
Law by the use of force does not confer 
any tide. Occupation, therefore, can only 
be of terra nuUius, not now possible. He 
invokes the rule in Heydon’s case, 1584-3 
Co. Rep, 7-a case and says that the history 
of the making of the Geneva Conventions 
shows that this was precisely the mis- 
c^ef sought to be met and the Conven- 
tions now become a part of the laws of 
India throu^ Parliamentary Legislation, 
He concedes that the war of lioeration 
of Goa and the annexation were lawful 
but he contends that annexation does not 
deprive protected persons of the protec- 
tion. According to him, once there is 
military action and occupation, pccupation 
cannot cease by a unilateral act of annexa- 
tion by incorporating the territories of 
Goa with India. If India did not care to be 
bound by the Conventions, ttiere was a 
method of denunciation in Artide 158 but 
since the Convention is registered under 
Artide, 159 even denunciation at a late 
stage was not possible. He relies upon 
Article 77 and says that Tjiberated’ means 
when the occupation comes to an end. 
The amendment of the Constitution only 
legalises arunexation so far as India is con- 
cerned but in International Law the terri- 
tory remains occupied. The occupation 
is not at an end and it cannot be brought 
about unilaterally. The words of Art. 47 
themselves are clear enough to establish 
this. In short, the contention is that occu- 
pation does not come to end by annexa- 
tion and, therefore, the protection conti- 
nues till there is either cession of terri- 
tory or ^vi^hld^awal ■ of the Occupying 
Power from the territory, both of which 
events have not taken place. In support 
of his propositions he relies upon Dho- 
lalda (Ritemational Law) Pp. 180, 18L 
293; Oppenheim International Law (Vol. 
I) 7th Edn. Pp. 574 et seq; R. Y. Jennings: 
The Acquisition of Territories in Interna- 
tional Law Pp. 53-56, 67. 

11. The contention on behalf of the 
State is that by occupation is meant occu- 
pation by armed forces or belligerent 
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occupation and occupation comes to an 
end by conquest followed by subjugation. 
Reference is made to many worfe on In- 
ternational Law. We have to decide be- 
tween these two submissions. 

12. This is the first case of this kind 
and we took time to consider our decision. 
We are of opinion that the pleas of Mr. 
Gardner that the Geneva Conventions 
Act makes dispunishable the conduct of 
Rev. Father Monteiro, must fail. 

13. To begin with, the Geneva Con- 
ventions Act gives no specific right to 
any one to approach the Court. The Act 
was passed under Article 253 of the In- 
dian Constitution read with entries 13 and 
14 of the Union List in the Seventh Sche- 
dule to implement the agreement signed 
and merely provides for certain matters 
based on Geneva Conventions. What 
method an aggrieved party must adopt to 
move the Mimicipal Court is not very clear 
but we need not consider the point be- 
cause of our conclusions on ttie other 
parts of the case. We shall consider the 
Conventions themselves. Before we con- 
sider the Geneva Conventions, which form 
Schedules to the Act, it is necessa^ to 
look at the Act itself to see what rights 
it confers in relation to the Conventions, 
and whether it gives a right to Rev. 
Father Monterio in the present circum- 
stances to invite the Court’s opinion. Be- 
ing a court of law, this Court must be 
satisfied about its own jurisdiction, the 
formdation for which must be in some 
enforceable law. 

14. Prior to the Geneva Conventions 
Act of 1960 there were the Geneva Con.- 
vention Act of 1911 and the Geneva Con- 
ventions Implementing Act of 1936. We 
need not consider them because by the 
twentiedi section of the present Act, the 
former ceases to have effect as part of 
the law of India and the latter is repeal- 
ed. The Act is divided into five Chapr 
ters. Chapter I deals with the title and 
extent and commencement of the Act and 
gives certain definitions. Of these, the 
important definition is that of ‘protected 
internee’ as a person protected by the 
Fourth Convention and interned in India. 
Chapter 11 then deals with punishment 
of offenders against the Conventions and 
the jurisdiction of courts to deal with 
breaches by punishing them. Chapter HI 
lays down the procedure for the trial of 
protected persons, for offences enabling 
a sentence of death or imprisonment for 
a term of two years or more to be im- 
posed and for appeals etc. Chapter IV 


prohibits the use of Red Cross and other 
emblems without the approval of Central 
Government and provides for a penalty. 
Chapter V gives power to the Central 
Government to make niles. The Act then 
sets out the Conventions in its schedules 
and the Conventions which are four in 
number are set out in as many Schedules 
to the Act. 

15. It will thus be seen that the Act 
by itself does not give any special remedy. 
It does give indirect protection by provid- 
ing for breaches of Convention. 'Ihe 
Conventions are not made enforceable by 
Government against itself nor does the 
Act give a cause of action to any party 
for the enforcement of Conventions. Thus 
there is only an obligation imdertaken by 
the Goverment of India to respect the 
Conventions regarding the treatment of 
civilian population but there is no right 
created in favour of protected persons 
which the Court has been asked to en- 
force. If there is no provision of law 
which the courts can enforce the court 
may be powerless and the court may have 
to leave the matter to what Westlake 
aptly described as indignation of man- 
kind. 

16. The appellant has, however, sought 
the aid of the Geneva Conventions to 
establish that he could not be compelled 
to leave Goa and thus committed no of- 
fence, We may, therefore, say a few 
words about the Geneva Conventions, 
particularly Schedule IV, which deals 
with the protection of civilian persons in 
time of war. In die past protection of 
civilian population was inadequately pro- 
vided in Conventions and treaties. The 
four conventions came at different times, 
the oldest in 1864 and the last in 1949. 
The Fourth Hague Convention of 1907 
contained Articles 42-56, but this protec- 
tion was restricted to occupation oy an 
enemy army. The Regulations merely 
stated the principles and enjoined main- 
tenance of law and order and regard for 
family rights, lives of persons and private 
property, and prohibited collective punish- 
ments. ]h effect, these were confined to 
ihe ‘forward areas of war’ and did not 
apply when ‘total war’ took place and ihe 
civilian population was as much expos- 
ed to the dangers of war as the military. 
The example of the First World War 
showed that civilian population was ex- 
posed to exactions. At &e time when 
the Hague Regulations were done, it was 
thought that such matters as non-intem- 
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ment of the nationals of the adversary 
woiild be observed. But the First World 
War proved to the contrary. It was in 
1921 that the International Committee of 
the Red Cross produced a draft Conven- 
tion which among other things enjoined 
that the inhabitants of the occupied terri- 
tory should not be deported and civilians 
in enemy territory must be allowed to re- 
turn to their homes unless there were 
reasons of State security and the internees 
must receive the same treatment as pri- 
soners of war. The Diplomatic Confer- 
ence of 1929 and the Red Cross Confer- 
ence of 1934 made useful studies but ac- 
tion scheduled to take place in 1940 could 
not be implemented as the Second World 
War broke out. Although the belligerent 
countries had accepted that the 1929 Con- 
vention regarding prisoners of war was 
applicable to civilians, the lessons of the 
Second World War were different. We 
know the treatment of civilians by Ger- 
many and the horrid deaths and priva- 
tions inflicted on them. War, though 
outlawed, continues still and as President 
Max Huber said: — 

‘War, as it becomes more and more 
total, annuls the differences which for- 
merly existed between armies and civilian 
populations in regard to exposure to in- 
jury and danger.” 

17. At the termination of the last war 
the Intemationd Red Cross Conference 
at Stockholm prepared a draft in 1948, 
which became the basis of the delibera- 
tions of the Diplomatic Conference which 
met at Geneva from April 21 to August 
12, 1949 and the present Convention was 
fcmned. The Relations were not revis- 
ed or incorporated. The 1949 Conven- 
tions are additional to the Regulations 
and it is expressly so laid down in Arti- 
cle 154 of the Geneva Conventions. 

18. The Hague Regulations, Arts. 42 
f— 56, contained some limited and general 
rules for the protection of inhabitants of 
occupied territory. The Regulations ^ 
supplementary. Regulations 43 and 55 
which have no coimterpart in the Geneva 
Conventions must be read. They are not 
relevant here. Sunilarly, as fliere is no 
definition of ‘occupation’ in the Geneva 
Conventions, Article 42 of the Remilation 
must be read as it contains a definition; 

“42. A territory is considered as o<> 
cupied when it finds itself in fact placed 
under the authority of hostile army • 

19. The Regulations further charge the 
authority having power over the territory 


to take all measures to establish and as- 
sure law and order. The Regulations 
generally charged the occupying power 
to respect the persons and property of 
the inhabitants of the occupied territory. 
There was no provision shouung when 
occupation commenced and when it came 
to an end. It is because of this omission 
that it is claimed in this case that occupa- 
tion continues so long as there is no 
cession of the territory by the conquered 
or withdrawal by the conqueror and that 
till tiien the protection of the Geneva 
Conventions obtains. However, Article 6 
which provides about &e beginning and 
end of the application of the Conventions 
throws some light on this matter. 

20. The question thus remains what 
is meant by occupation? This is, of 
course, not occupation of terra nulhus but 
something else. Since there is no defmi- 
tion of occupation in the Geneva Conven- 
tions, we have to turn to the definition 
in the Hague Regulations, Article 154 
of the 4th Schedule reads: 

“154. Relation with the Hague Conven- 
tions. — In tiie relations between the 
Powers who are bound by the Hague 
Conventions respecting the Laws and Cus- 
toms of War on Land, whether lhat of 
29th July, 1899, or that of 18th October, 
1907, and who are parties to the present 
Convention, this last Convention shall be 
supplementary to Sections 11 and HI of 
the Regulations annexed to the above- 
mentioned Conventions of the Hague.” 

21. The definitions of ‘occupation in 
the Regulations must be read since the Re- 
gulations are the original rules and the Con- 
ventions only supplement the Relations. 
We have already quoted the definition 
and it shows that a territory is consider- 
ed as occupied when it finds itself in fact 
placed under the authoriiy of a hostile 
army. This means that occupation is by 
military authorities. In the Justice case, 
(United States v. Attstoctcer, et al. (1947) 
IJ. S, Military Tribunal, Nuremberg L.R. 
3 T.N.C. vi 34) it was stated that the laws 
of belligerent occupation apply only to 
an occupation during the course of actual 
warfare and that once the enemy has 
been totally defeated those laws do not 
apply to the ensuing occupation, 

22. The question thus resolves itself 
into this: Is occupation in Article 47 
belligerent occupation or occupation 
whidi continues after the total defeat 
of the enemy? In this connection courts 
must take the Facts of State from the de- 
claration of State authorities. Military 
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occupation is temporary de facto situation 
which does not deprive the Occupied 
Power of its sovereignty nor does it take 
away its Statehood. All that happens is 
that pro tempore the Occupied Power 
cannot exercise its ri^ts. In other words 
belligerent occupation means that the 
Government cannot function and autho- 
rity is exercised by tibe occupying force. 

23. Annexation, on the other hand, oc- 
curs when the Occupymg Power acquires 
and makes the occupied territory as its 
own. Amexation gives a de jure right to 
administer the territory. Annexation means 
that there is not only possession but un- 
contested sovereignty over the territory. 
As Greenspan — The Modem Law of Land 
Warfare put it (p. 215) military occupa- 
tion must be distinguished from subjuga- 
tion, where a territorv is not only con- 
quered, but annexed oy the conqueror. 

24. There is, however, a difference 
between true annexation on the one hand 
and premature annexation, or as it is 
sometimes called ‘anticipated annexation’, 
on the other. Jurists regard annexation 
as premature so long as hostilities are 
continuing and there is an opposing army 
in the field even if the Occupied Power 
is wholly excluded from the territory. 
Anticipated annexation by xmilateral ac- 
tion is not tme annexation. Trae annexa- 
tion is only so when the territory is con- 
quered and subjugated. (See Oppenheim 
International Law (7th Eon.) pp. 846-847 
(Vol. I) 566 (Vol. I), pp. 448/52 (Vol. H), 
430-439 (Vol. 11) and 599 et. seq. (Vol. 
II), Greenspan (ibid) pp. 215 et. seq. 600- 
603; Could: Introduction to International 
Law pp. 652-656, 662-663; Brierly; Law 
of Nations p. 155. 

25. The Conventions rightly lay down 
that annexation has no effect on me pro- 
tection. But they speak of premature or 
anticipated annexation. Premature or 
anticipated annexation has no effect. Such 
a plea was negatived for the same reason 
by the Nuremberg TribimaL In fact, 
when the Convention itself was being 
drafted the experts were half-indihed to 
add the word ‘alleged’ before ‘annexation’ 
in Article 47 to distinguish between an- 
nexation following conquest and subjuga- 
tion and annexation made while hostili- 
ties are going on.. Subjugation puts an 
end to the State of war and destroys the 
source of authority of the existing Gov- 
ernment. In subjugation, which is re- 
cognised as one of the modes of acquir- 
ing tide, not only the de facto but also 
the de jure tide passes to the conqueror. 


After subjugation the inhabitants must 
obey the laws such as, are made and not 
resist them. 

26. Thus the principle whidi is ac- 
cepted is that the Occupying Power must 
apply the Convention even when it claims 
during conflict to have annexed the occu- 
pied territory. However, when the con- 
flict is over and there is no hostile army 
in the field, annexation has the effect of 
creating a tide to the territory. It may 
be asked why does Article 6 then mention 
a period of one year? The reason given 
is diat if the Occupied, Power turns vic- 
torious the land would be freed in one 
year and if the Occupying Power remains 
victorious, as hostilities cease, strong 
measures against the civilian population 
are no longer necessary. In this, as in 
other laws, a line is drawn arbitrarily and 
it is at the end of one year. Otherwise 
also, occupation, which means belligerent 
occupation, comes to an end when hosti- 
lities cease and the territory becomes a 
part of the Occupying Power. Annexation 
may sometimes be peaceful, as for exam^ 
pie, Texas and Hawaiian Islands were 
peacefully annexed by the United States 
or after war, as the annexation of South 
Africa and Orange Free State by Britain. 

27. The question, when does tide to 
the new territory begin, is not easy to 
answer. Some would make tide depend 
upon recognition. Mr. Stimson’s doctrine 
of non-recognition in cases where a State 
of things has been brought about con- 
trary to the Pact of Paris was intended to 
deny root of tide to conquest but when 
Italy conquered Abyssinia, the conquest 
was recognised because it was thought 
that the state of affairs had come to stay. 
Thus, although the United Nations 
Charter includes the obligation that force 
would not be used against the territorial 
integrity of other States (Art 2 para 4), 
events after the Second World War have 
shown that transfer of tide to territory 
by conquest is stfll recognised. Prof. R. 
Y. Je nnin gs poses the question: ‘TVhat is 
the legal , position where a conqueror 
having no tide by conquest is never- 
theless in full possession of the territorial 
power, and not apparendy to be ousted?” 
He recommends die recognition of das 
fact between the two States. If cession 
after defeat can create tide, occupation 
combined with absence of opposition* 
must lead to the same kind of tide. 

28. In die present case the facts are 
that the military engagement was only a 
few hours’ duration and then there was 
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no resistance at all. It is hardly necessary 
to try to establish title by history traced to 
the early days as was done in the Min- 
quiers and Encrenos case, 1953 SCJ 47. 
Nor is there any room for the thesis of 
Dr. Schwarzenberger (A Manual of Inter- 
national Law, 5th Edn. p. 12) that title is 
relative and grows with recognition. 
True annexation followed here so dose 
upon military occupation as to leave 
no real hiatus. We can only take the 
critical date of true and final annexation 
as December 20, 1961 when the entire gov- 
ernment and administration were tdcen 
over and there was no army in occupa- 
tion and no army in opposition. The oc- 
cupation on December 20, 1961 was 
neither belligerent occupation nor anti- 
cipated occupation, but true annexation 
by conquest and subjugation. It must be 
remembered that Mr. Gardiner concedes 
that the annexation was lawful. There- 
fore since occupation in the sense used 
in Article -47 had ceased, the protection 
must cease also. We are, therefore, of 
opinion that in the present case there was 
no breach of the Geneva Conventions. 

29. We were invited to look at the 
matter from another point of view, 
namely, even if the protection against de- 
portation envisaged oy Arts. 47 and 49 
were taken to be continued, what is the 
remedy which the Municipd Courts can 
give? It was said, the act was an act of 
State. In view of what we have aheady 
held it is not necessary to pronoimce our 
opinion on this argument. 

80. The national status of subjects of 
the subjugated State is a matter for the 
State, and courts of law can have no say 
in the matter. As Oppenheim (Vol. 1 p. 
573) puts it; 

“'The subjugating State can, if it likes, 
allow them to emigrate, and to renounce 
their newly acquired citizenship, and its 
Municipal law can put them in any posi- 
tion it hkes, and can in particular grant 
or refuse them the same rights as those 
which its citizens by birth enjoy.” 

The Geneva Convention ceased to apply 
after December 20, 1961. The Indian 
Government offered Rev. Father Monteiro 
Indian nationality and citizenship which 
he refused and retained his Portuguese 
nationality. As a Portuguese national he 
could only stay in India on taking out a 
permit. He was, therefore, rightly pro- 
secuted imder the law applicable to him. 
Since no complaint is made about the 
1970 S. C./22 HI G— 10 


ta'al as such, the appeal must fail. It will 
be dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 837 
(V 57 C 71) 

. (From: Kerala)* 

J. C. SHAH AND G. K. MITTER, JJ. 

E. V. Mathal, Appellant v. The Sub- 
ordinate Judge, Kottayam and others. 
Respondents. 

Civil Appeal No. 275 of 1969, D/- 21- 
4-1969. 

(A) Houses and Rents — Kerala Build- 
ings (Lease and Rent Control) Act (2 of 
1965), Sections 34 (1), proviso and 11 (4) 
(i) — Kerala Buildings (Lease and Rent 
Control) Act (16 of 1959), Section 11 (4) 
(i) — Petition for eviction of tenant on 
ground of sub-letting filed after coming 
into force of Act 2 of 1965 — Petition, 
held maintainable in view of proviso to 
Section 34 (1) of Act of 1965 — Section 4 
of Kerala Act 7 of 1125 held applicable 
— Words “corresponding provision” in 
proviso to section 34 (1), meaning of — 
(Kerala Interpretation and Generm Clau- 
ses Act (7 of 1125), S. 4) — Reasoning in 

O. P. No. 2653 of 1967, D/- 4-10-1967 
(Ker.) as reported in 1968 Ker LT (SP^ 

P. 4, Overruled. 

Where the landlord filed a petition for 
eviction of the tenant after coming into 
force of the new Act 2 of 1965 on the 
ground that he was guilty of sub-letting 
and as such was not entitled to protec- 
tion under Kerala Act 16 of 1959: 

Held that the proceeding for eviction 
under the repealed Act 16 of 1959 was 
maintainable in view of proviso to Sec- 
tion 34 (1) of 1965 Act. (Para 31 

Provision of Section 11 of the Act of 
1959 was a corresponding provision with- 
in the meaning of the proviso to sub- 
section (1) of Section 34 of the Act of 
1965. To correspond means to be in 
harmony with or be s imil ar, analogous to. 
It does not mean to be identical with and 
therefore the relevant provisions of Sec- 
tion 11 (4) of the Act of 1965 must be 
held to be a provision corresponding to 
Section 11 (4) of the Act of 1959. Sec- 
tion 4 of the Kerala Interpretation and 
General Clauses Act (7 of 1125) was ap- 

*(G. R. P. No. 1482 of 1968, D/- 5-11- 

1968 — Ker.) 

LM/AN/C74/69/LGC/D 
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plicable. Reasoning in O. P. No. 2653 of 
1967, D/- 4-10-1967 (Ker) as reported in 
1968 Ker LT (SN) P. 4, Overruled. 

(Para 3) 

(B) Houses and Rents — Kerala Build- 

ings (Lease and Rent Control) Act (2 of 
1965), Section' 20 — Words of Section 20 
are much wider than those in Section 115 
Civil P. C. — Revision not limited to a 
mere question of jurisdiclion — District 
Judge is empowered to consider whether 
on evidence the finding of Subordinate 
Judge was proper — (Civil P. C. (1908), 
Section 115). (Para 4) 

(C) Constitution of India, Article 186 — 

Finding of Subordinate Judge in rent 
control proceedings confirmed by High 
Com-t in revision imder Section 115, Civil 
P. C. — Held, it was not necessary to 
examine the question as to whether revi- 
sion was properly heard and disposed of 

by District Court. (Para 4) 

(D) Constitution of India, Art. 136 — 

Concurrent finding of fact — Proceedings 
for eviction of tenant tmder Rent Control 
Act, on ground of sub-letting — District 
Court and High Comt both accepting the 
evidence as conclusive of sub-letting — 

No interference. (Para 5) 

Cases Referred; Chronological Paras 
(1968) 1968 Ker LT (SN) P. 4=0. P. 

No. 2653 of 1967, D/- 4-10-1967, 

Abdul Rahiman v. Rajan 8 

Mr. C. K. Daphtary, Senior Advocate 
(M/s. Sardar Bahadur, Vishnu Bahadur 
and Miss Yougindra Khushalani, Advo- 
cates with him), for Appellant; Mr. M. G. 
Chagla, Senior Advocate (Mr. R. Gopala- 
krishnan. Advocate with him), for Res- 
pondents Nos. 3 and 4. 

The following Judgment of the Court 
was delivered by 

MITTER, J.: — This is an appeal by 
special leave from a judgrhent and decree 
of the Kerala High Court dismissing a 
petition under Section 115 of the Code of 
Ci\dl Procedtue from an order of the 
District Judge of Kottayam. 

2. The facts are as follows. The ap- 
pellant before us was a monthly tenant 
of four houses covered by a single tenancy 
at a rent of Rs. 250/- granted in 1953. 
ITie landlord filed a petition in the Rent 
Control Court of Kottayam for eviction 
of the tenant on the ground that he re- 
quired the premises for his personal use 
and. occupation, and, secondly, that the 
tenant was guilty of sub-letting and as 
such not entitled to protection tmder the 
Kerala Buildings (Lease and Rent Con- 


trol) Act, 1959. The Controller held 
against the landlord on both the points. 
On appeal being preferred therefrom, the 
Subordinate Judge held that there was no 
sub-letting by Sie tenant but the land- 
lord required the premises for his perso- 
nal use and occupation. He however 
found that two of the buildings formed 
the subject-matter of separate and inde- 
pendent agreements between the parties 
and as such allowed eviction of the 
tenants from two only out of the four 
properties. Both parties went in revision 
to the District Judge, Kottayam under 
Section 20 of the Kerala Act 2 of 1965. 
It is pertinent to note here tliat the Kerala 
Act of 1959 was repealed by the Kerala 
Buildings (Lease and Rent Control) Act, 
1965 and the new Act came into force on 
1st April, 1965. The petition for eviction 
was filed on August 31, 1965 after the 
coming into force of the new Act. The 
District Judge held that the landlord had 
not proved that he bona fide required the 
premises let for his personal use and oc- 
cupation but disagreeing witib the sub- 
ordinate Judge he held that there had been 
in fact sub-letting and on the basis there- 
of ordered eviction of the tenants from 
all the four buildings. The tenant went 
up to the Kerala High Court by way of 
revision under Section 115 of the Code of 
Civil Procedure and the High Court 
found that no groimds had been made 
out for interference with the order of the 
District Judge and as such dismissed the 
petition with costs. 

3. The main point urged by Mr. Daph- 
counsel for the appellant was tliat as- 
sruning that there was a sub-letting by 
the tenant a proceeding for eviction 
would only lie under the provisions of 
the Act of 1965. Omitting the provisos. 
Section 11 (1) of the Act provided that; 

'Notwithstanding anything to the cont- 
rary contained in any other law or 
contract a tenant shall not be evicted, 
whether in execution of a decree or other- 
wise except in accordance with the pro- 
visions of this Act.” 

Sub-section (4) of the section however al- 
lowed the landlord to apply for eviction 
on the ground of sub-letting. The rele- 
vant portion of this sub-section nms as 
follows: 

"(4) A landlord may apply to the Rent 
Conti'ol Court for an order directing the 
tenant to put the landlord in possession 
of the building, — 

(i) if the tenant after die commence- 
ment of this Act, without the consent of 
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tie landlord, transfers bis right under the 
lease or sub-lets the entire building or 
any portion thereof if the lease does not 
confer on him any right to do so; or 

(ii) to (v) ** 

Counsel turged that whatever may have 
been the provision under the Act of 1959 
the proceedings by the landlord having 
been started &er the repeal of that Act 
and the commencement of the Act of 
1965 the laniord could get possession of 
the premises only if he satisfied the tests 
laid down in sub-section (4) which did 
not make sub-letting before the com- 
mencement of the Act a ground for evic- 
tion. It is to be noted however that Sec- 
tion 84 of the Act of 1965 provided for 
savings and special provision in the fol- 
lowing m ann er. Sub-section (1) thereof 
runs as follows; 

"(1) Notwithstanding the expiry of the 
Kerala Buildings (Lease and Rent Con- 
trol) Act, 1959 (Kerala Act 16 of 1959) 
(hereinafter in this section referred to as 
the said Act), the provisions of Sections 4 
and 23 of the Interpretation and General 
Clauses Act, 1125 (Kerala Act VII of 
1125), shall apply upon the expiry of ihe 
said Act as if it had then been repealed 
by this Act: 

Provided that any mvestigation, legal 
roceeding or remedy which could have 
een instituted, continued or enforced 
tmder the said Act if it had not expired, 
may be instituted, continued or enforced 
under the corresponding provisions of this 
Act.” 

Reference in this coimection may also be 
made to Section 4 of the Kerda Inter- 
pretation and General Clauses Act, 1125 
(Act 7 of 1125): 

“4. Where any Act repeals any enact- 
ment hitherto made or hereafter to be 
made, then, unless a different intention 
appears, the repeal shall not — 

(a) revive anything not in force or exist- 
ing at the time at which the repeal takes 
effect; or 

(b) affect the previous operation of any 
enactment so repealed or anyt hin g duly 
done or suffered thereunder; or 

(c) affect any right, privilege, obliga- 
tion or habihty acquired, accrued or in- 
curred under any enactment so repealed; 
or 

(d) affect any penalty, forfeiture or 
punishment incurred in respect of any 
offence committed against any enactment 
so repealed; or 

(e) affect any investigation, legal pro- 
ceeding or remedy in respect of any such 
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ri^t, privilege, obligation, liability, penal- 
ty, forfeiture or punishment as afforesaid; 
and any such investigation, legal proceed- 
ing or remedy may be instituted, conti- 
nued or enforced and any such penalty, 
forfeiture or punishment may be imposed 
as if the repealing Act had not been pass- 
ed.” 

It was argued by Mr. Daphtary that Sec- 
tion 4 was not applicable because a dif- 
ferent intention appeared from Section 34 
(1) of the Act of 1965. We find ourselves 
unable to accept this contention. The 
proviso to Section 34 (1) lays down that 
a legal proceeding whi^ could have been 
instituted, continued or enforced under 
the repealed Act of 1959 may be. institut- 
ed tmder the corresponding provisions of 
the new Act. Mr. Daphtary tried to meet 
this by urging that Section 11 (4) of the 
Act of 1959 did not contain any corres- 
ponding provision. Sub-section (1) of Sec- 
tion 11 of the 1959 Act laid down that: 

“Notwithstanding an5ihing to the cont- 
rary contained in any other law or con- 
tract a tenant shall not be evicted, whe- 
ther in execution of a decree or otherwise 
except in accordance with the provisions 
of this Act 

Provided ” 

Sub-section (4) (i) of Section 11 however 
gave the landlord a right to apply for 
eviction and for an order directing him 
to be put in possession of the building 

“if tile tenant has without the consent 
of the landlord transferred his right imder 
the lease or sub-let the entire building or 
any portion thereof, if the lease does not 
confer on him any right to do so, or the 
landlord has not consented to such sub- 
letting;” 

We find ourselves unable to accept Mr. 
Daphtary’s argument that the above quot-[ 
ed provision of Section 11 of the Act ofl 
1959 was not “a corresponding provision”' 
within the meaning of the proviso to sub- 
section (1) of Section 34 of the Act of 
1965. To correspond means to Tie in 
harmony with or be similar, analogous to’. 
It does not mean to “be identical \vith” 
and therefore the relevant provisions of 
Section 34 (1) of the Act of 1965 must 
be held to be a provision corresponding 
to Section 11 (4) of the Act of 1959. Our 
attention was drawn to the short notes of 
a judgment of the Kerala High Court in 
O. P. No. 2653 of 1967 dated 4th Octo- 
ber, 1967, as given in Short Notes to 
Part 1, The Kerala Law Times, 1968. We 
find ourselves tmable to accept the rea- 
soning as given in the said Short Notes. 
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Mr. Daphtary raised a further contention 
that under the express words of sub-sec-, 
tion (1) of Section 11 of the Act of 1965 
the operation of any other law including 
the Act of 1959 was excluded. We do not 
thinic &at is the proper construction to 
be put on the words of . sub-section (1) of 
Section 11 in view of Section 34 (1) of 
the same Act. 

4. Mr. Daphtary next argued that it 
was not open to the District Court to 
revise the order of the Subordinate Judge 
holding against sub-letting and thereby 
confirming the order of the Rent Control- 
ler on this point under Section 20 of the 
Act of 1965. The words of Section 20 
however are much wider ' than those in 
Section 115 of the Code of Civil Proce- 
dure. Under Section 20 (1) the District 
Comt is empowered to call for and exa- 
mine the records relating to any order 
passed or proceedings taken under the Act 
for the purpose of satisfying itself as to 
the legality, regularity or propriety of 
such order or proceedings and pass such 
order in reference thereto as it thinks fit 
On the words of this section we cannot 
hold that a revision is limited to a mere 
question of jurisdiction. In our view the 
District Judge was empowered to consi- 
der whether on the evidence the finding 
of the Subordinate Judge was proper. In 
any event, the same was confirmed by the 
High Court in revision imder Section 115 
of the Code of Civfi. Procedure and we 
do not feel called upon to examine the 
question as to whether the revision was 
properly heard and disposed of by the 
District Court, 

5. Lastly, Mr. Daphtary argued that 
on the fads the Courts below should not 
have come to the conclusion that there 
was a sub-letting within the mischief of 
the Act, The buildings were let out as 
a lodging house and the evidence showed 
that one of the rooms was in the occupa- 
tion of a lawyer who had been there for 
years and had put up his name board out- 
side the room. Besides the name board of 
the lawyer, there were the name boards 
of other persons and the lawyer paid 
rent on a daily basis. The lawyer had 
installed a telephone in his room, hi our 
opinion, there was sufficient evidence to 
hold that the lawyer was in exclusive pos- 
session of the room and although the rent 
was paid on a daily b^is it was not a 
case of the grant of a licence. In any 
event, the finding as to sub-letting does 
not call for interference in this case see- 
ing that the District Court and the High 
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Court both accepted the evidence as con- 
clusive of sub-letting. , - 

6. In the result, the appeal fails and is 
dismissed with costs. . ' 

Appeal dismissed. 


AIR 1970 SUPREME COURT 840 
(V 57 C 72) 

(From: Punjab & Haryana)* 

K. S. HEGDE AND A. N. RAY, JJ, 

Kabul Singh, Appellant v. Kundan Singh 
and others. Respondents. 

Civil Appeal No. 1359 of 1969, D/- 13- 
8-1969. 

(A) Representatiori of the People Act 
(1950), Section 23 (3) ^ — Inclusion of any 
name in electoral roll after prescribed date 
is prohibited whether application for in- 
clusion was made before or after that 
date. (1959) 17 ELR HO (Pat), Disting. 

(Para 6) 

(B) Representation of the People Act 
(1951), Section 62 — Representation of 
the People Act (1950), Section 23 (8) — - 
Person’s name included in electoral roll 
as on last date of making nomination 
paper — He is entitled to vote unless pro- 
hibited by any provision. 

In view of provisions of Section 62 of 
the Representation of the People Act 1951 
read with Section 23 (3) of the 1950 Act 
every person who is for tlie time being 
entered in the electoral roll of a consti- 
tuency as it stood on the last date for 
making nominations for . an election in 
that constituency is entitled to vote un- 
less it is shown that he is prohibited by 
any of the provisions of Ihe Act from 
exercising his vote. . (Para 7) 

(C) Representation of ihe People Act 
(1950), Section 30 — Finality of electoral 
roll cannot be challenged in a proceeding 
challenging validity of election — Right 
to vote being purely a statutory right, 
validity of any vote is to be examined on 
basis of provisions of the Act — Entries 
in electoral roll are final and are not open 
to challenge either before Civil Comt or 
before a Tribunal considering validity- of 
any election. AIR 1963 SC 458, Foil, 

(Para 9) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 NSC 150 (V 56)= 

Ci^m Appeal No. 25 of 1969, 

(*Ele. Petn. No. 1 of 1968, D/- 20-3- 

1969 — Punj & Har.) 
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D/- 18-8-1969, Baidyanath Panjiar 

V. Sitaram Mahto 

(1963) AIR 1963 SC 458 (V 50)= . 

1963-3 SCR 479, B. M. Rama- 

swamy v. B. M. Krishnamurthy 9 

(1959) 17 ELR 110 (Pat), Ram- 

swarup Prasad Yadav v. Jagat 

Kishore Prasad Narain Singh 6 

Mr, Hardev Singh, Advocate, for Appel- 
lant; M/s.. R. K. Garg, S. C. Agarwala 
and D. P. Singh, Advocates of M/s. Rama- 
minrthi and Co. and Miss Sumitra Chakra- 
varti. Advocate, for Respondent No. 1. 

The following Judgment of the Court 
was delivered by 

HEGDE, J.:— This appeal under Sec. 
116-A of the Representation of the People 
Act, 1951 (to be shortly referred to here- 
inafter as the Act) is directed against the 
decision of the Hi gh Court of Pimjab and 
Haryana in Election Petition No, 1 of 
1968 on ‘its file. In that election petition, 
Kundan Singh, the 1st respondent to this 
appeal drallenged the validity of the 
Returning Officers declaration that the 
appellant has been duly elected from the 
Hoshiarpur Local Authorities Constitu- 
ency to the Punjab Legislative Council iri 
the election held in April, 1968. The 
High Court came to the conclusion that 
some of the votes polled in that election 
were invalid votes and if the valid votes 
ffione are taken into consideration, as it 
should have been, then the 1st respondent 
is entitled to be declared elected. It ac- 
cordingly set aside the declaration made 
in favom* of the appellant and declared 
the 1st respondent as having been duly 
elected. 

2. We may now briefly state the mate- 
-rial facts. In March 1968, the Hoshiar- 
pur Local Authorities Constituency was 
caUed upon to elect one member to the 
Punjab Legislative Council, The election 
calendar was as follows: 

(1) Ihe last date for filing nomination 
papers — 1^3-1968, 

(2) Date of scrutiny of the nomination 
papers — 13-3-1968, 

(3) The last date for withdrawal of 
candidatures — 16-3-1968, 

(4) Date of polling — 7-4-1968. 

(5) Date of counting and declaration of 
result — 8-4-1968. 

In that election, as many as five candi- 
dates contested. They are the appeUant 
and the respondents herein. On April 8, 
1968, the Returning Officer after counting 
the votes cast declared the appeUant to 
be the successful candidate as he had 


secured one vote more than the 1st res- 
pondent. The ,1st reroondent chaUenged 
that declaration in the . aforementioned 
eleven petition on various grounds of 
which, at present, we are only concerned 
with one viz., that the vote of Hari Singh 
should have been held to be a void vote 
as his name was included in the electoral 
roll on April 5, 1968, i.e., just two days 
before the date of polling. In his turn 
the appeUant filed a recriminatory peti- 
tion contending inter alia that the vote 
of Tarsem Sin^ was void as by the time 
the poUing took place, he had become a 
government servant and the votes of two 
oiher persons namely Hariinder Singh and 
Balwant Singh were void as their names 
were included in the electoral roU after 
the last date for filing nominations for the 
election. Other grounds taken in the re- 
criminatory petition are not relevant for 
our present purpose. They have hot been 
pressed before us. 

8. The election petition came up for 
trial before Mahajan, J. Ihe learned 
Judge submitted tire following question to 
a FuU Bench for decision: 

“Whether aUegation in para. 4 (a) per- 
taining to the vote of Hari Singh is cor- 
rect and the vote was void and was poU- 
ed in favour of respondent No. 1 in vio- 
lation of the Rules and has materiaUy 
affected the result of the election of res- 
pondent No. 1”. 

The FuU Bench by majority came to the 
conclusion that the vote of Hari Singh 
was void as his name was included in 
the electoral roU of the constituency after 
the last date for making nominations for 
the election in that constituency. There- 
after the case was sent back to Mahajan, 
J., for deciding the issues left undecided. 
On the basis of the opinion expressed by 
the FuU Bench, the learned Judge came 
to the conclusion that the votes of Hari 
Singh, Harjinder Singh and Balwant Singh 
were void votes. Consequently he re- 
counted the votes vaUdly cast and came 
to the conclusion that the 1st respondent 
had been duly elected. He gave a decla- 
ration to that effect. 

4. As seen earUer, the main conten- 
tion in this appeal relates to the true 
effect of sub-section (8) of Section 23 of 
the Representation of the People Act, 1950 
(to be hereinafter referred to as “the 1950 
Act”) which prohibits the deletion of any 
entry or inclusion of any name in tire 
electoral roU of a constituency after the 
last date for making nominations for an 
election in that constituency and before 
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the completion of that election. We havh 
considered the scope of that provision in 
Baidyana& Panjiar v. Sitaram Mahto, 
Civil Appeal No. 25 of 1969, D/- 13-8- 
1969= (AIR 1969 NSC 150) in which we 
have delivered judgment just now. In 
view of that decision, the view taken by 
the majority of the Full Bench must be 
held to be correct. 

5. Evidently under an erroneous im- 
pression that Haijinder Singh and Bal- 
want Singh had voted against him, the 
appellant had contended in his recrimina- 
tory petition that their votes were invalid. 
But on scrutiny it was found that one of 
them had given his first preference to 
him. Now it is contended on his behalf 
that as the 1st respondent had not chal- 
lenged the validity of those votes, the 
trisd Court could not have excluded from 
consideration the vote cast in his favour 
by one of those persons. Tliis is an un- 
tenable contention. The votes of Har- 
jinder Singh and Balwant Sin^ have 
been rejected on the ground that their 
names were included in the electoral roll 
in defiance of the mandate given tmder 
Section ^ (3) of the 1950 Act. What ap- 
plies to Hari Singh equally applies to 
Harjinder Singh and Balwant Singh. The 
fact that the 1st respondent did not chal- 
lenge ^e validity of those votes is imma- 
terial in the circumstances of this case. 
The election petition and the recrimina- 
tory petition were parts of one enquiry. 
As the validity of these three votes had 
come up for consideration and as it has 
been held that those votes are void votes, 
it necessarily follows that those votes 
must be excluded from consideration in 
determining the result of the election. 

6. Another contention urged by Shri 
Hardev Singh is that only the votes of 
those electors who had appHed for the in- 
clusion of their names in &e electoral roll 
after tbe period mentioned in Section 23 

(3) of the 1950 Act can be held to be 
void; as the person who cast his vote in 
favour of the appellant had applied for in- 
dusion of his name some days before the 
last date for making nominations, the in- 
dusion of his name in the roll aiFter that 
date will not make his vote void. In sup- 
port of his contention, he placed reliance 
on the decision of the Patna Hi^ Court 
in Ramswaroop Prasad Yadav v. Jagat 
Kishore Prasad Narain Singh, (1959) 17 
ELR 110 (Pat). The ratio -of that ded- 
sion has no application to the facts of 
the present case. That decision was ren- 
dered before sub-section (3) of Section 23 


of the 1950 Act was incorporated into the 
1950 Act. The mandate of that provision 

plain and unambiguous. It prohbits 
indusion of any name in the electoral roll 
after the prescribed date whether the ap- 
plication for indusion was made before 
Or after that date. 

7. The only other contention that re- 
mains to be considered is that the High 
Court should have held that the vote of 
Tarsem Singh is invalid. It is not dis- 
puted that Tarsem Singh’s name finds 
place in the electoral roll of the consti- 
tuency but the argument was that as he 
had. taken up government service subse- 
quent to • the inclusion ' of his name in 
the electoral roll, he became disqualified 
to be a member of any local board and 
therefore he was not entitled to vote in 
the election. This contention cannot be 
upheld. Section 62 of the Act provides 
thus: 

“62 (1) No person who is not, and ex- 
cept as expressly provided by this Act, 
every person who is, for the time being 
entered in the electoral roll of any con- 
stituency shall be entitled to vote in that 
constituency. 

(2) No person shall vote at an election 
in any constituency if he is subject to any 
of the disqualifications referred to in Sec- 
tion 16 of the Representation of the 
People Act, 1950. 

(3) No person shall vote at a general 
election in more than one constituency of 
the same dass, and if a person votes in 
more than one such constituency. His 
votes iu all such constituencies shah be 
void. 

(4) No person shall at any election vote 
in the same constituency more than once, 
notwithstanding that his name may have’ 
been registered in the electoral roll for 
that constituency more than, once, and if 
he does so vote, all his votes in that con- 
stituency shall be void. 

(5) No person shall vote at any elec- 
tion if he is confined in a prison, whether 
under a sentence of imprisonment of 
transportation or otherwise, or is in the 
lawful custody of the police: 

Provided that nothing in this . sub-seo- 
tion shall apply to a person subjected to 
preventive detention under any law for 
the time being in force.” 

In view of those provisions read with Sec- 
tion 23 (3) of the 1950 Act every person 
who is for the time being entered in the 
electoral roll of a constituency as it stood 
on the last date for making nominations 
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for an election in tibat constituency is 
entitled to vote unless it is shown that 
he is prohibited by any of the provisions 
of the Act from exercising his vote. The 
prohibitions contained in sub-sections (3), 
(4) and (5) of Section 62 of the Act do 
not apply to the case of Tarsem Singh. 
Therefore we have to see whether tiie 
prohibition contained in sub-section (2) 
applies to his case. That sub-section says 
that no person shall vote at an election 
in any constituency if he is subject to 
any of the disqualifications referred to in 
Section .16 of the 1950 Act. 

8. Tliis takes us to Section 16 of the 
1950 Act. It read thus: 

‘T6 (1) A person shall be ^squalified 
for registration in an electoral roll if he — 

(a) is not a citizen of India; or 

(b) is of unsound mind and stands so 
declared by a competent Court; or 

(c) is for the time being disqualified 
from voting under the provisions of any 
law relating to corrupt practices and 
other offences in cormection with elec- 
tions. 

(2) The name of any person who be- 
comes so disqualified after registration 
shall forthwith be struck oft the electoral 
roll in which it is included: 

Provided that tiie name of any person 
struck off the electoral roll of a consti- 
tuency by reason of a disqualification 
imder clause (c) of sub-section (1) shall 
forthwith be re-instated in that roll if 
such disqualification is during the period 
such roU is in force, removed tmder any 
law authorizing such removal”. 

9. It is not the case of the appeUant 
that Tarsem Singh had inciured any of 
the disqualifications mentioned tlierein. 
No other provision of law in the Act or 
in any other law was brought to our notice 
disqualifying him from exercising his vote. 
The right to vote being purely a statu- 
tory right, the validity of any vote has to 
be examined on the basis of the provi- 
sions of the Act. We cannot travel out- 
side those provisions to find out whether 
a particular vote was a valid vote or not. 

In view of Section 30 of the 1950 Act, 
Civil Courts have no jmisdiction to enters 
tain or adjudicate upon any question whe- 
ther any person is or is not entitled to 
register himself in the electoral roll in a 
constituency or to question the illegality 
of the action taken by or under the au- 
thority of the electoral registration officer 
or any decision given by any authority 
appointed under that Act for the revi- 
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sion of any such roll. Part IH of the 1950 
Act deals with the preparation of roUs in 
a constituency. The provisions contained 
herein prescribe the qualifications for be- 
ing registered as a voter .(Section 19), dis- 
qualifications which disentitle a person 
from being registered as a voter (Sec- 
tion 16), revision of the roHs (Section 21), 
correction of entries in the electoral rolls 
(Section 22), inclusion of tiie names in the 
electoral rolls (Sec. 23), appeals against 
orders passed by the concerned autliori- 
ties under Sections 22 and 23 (Section 24).. 
Sections 14 to 24 of the 1950 Act are 
integrated provisions. They form a com- 
plete code by themselves in the matter of 
preparation and maintenance of electoral 
roUs. It is clear from those provisions 
that the entries found in the electoral roll 
are final and they are not open to chal- 
lenge either before a Civil Court or be- 
fore a Tribunal which considers the vali- 
dity of any election. In B. M. Rama- 
swamy v. B. M. Erishnamurthy, 1963-3 
SCR 479=(AIR 1963 SC 458), this Court 
came to the conclusion that Ae finality of 
the electoral roU cannot be chaUenged in 
a proceeding chaUenging the vahdity of 
the election. 

10. For the reasons mentioned, above 
this appeal fails and the same is dismiss^ 
ed with costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 343 
(V 57 C 73) 
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J. C. SHAH, A. C. J., V. RAMASWAMI 
AND A. N. GROVER, JJ. 

Smt. Sitabai and another, AppeUants 
V. Ramchandra, Respondent. 

Civil Appeal No. 856 of 1966, D/- 20-8- 
1969. 

(A) Bfindu Law — Hindu rmdivided 
family — Temporary reduction of co- 
parcenary imit to single individual — • 
Character of joint family property does 
not change. S. A. No. 275 of 1962, D/- 7- 
9-1965 (MP), Reversed. 

Under the Hindu system of law a joint 
family may consist of a single male mem» 
ber and widows of deceased male mem- 
bers and the property of a joint family 
does not cease to belong to a joint family 

(**S. A. No. 275 of 1962 D/- 7-9-1965- 
MP) 
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merely because the family is represented 
by a single coparcener who possesses 
rights wlhch an absolute owner of pro- 
perty may possess. The property which 
was the joint family ^ property of the 
Hindu undivided family does not cease 
to be so because of the “temporary re- 
duction of the coparcenary unit to a 
single individual”. The character of the 
property, viz. that it was the joint pro- 
perty of a Hindu xmdivided family re- 
mains the same. It is only by analysing 
the nature of the rights of the members 
of the imdivided family, both those in 
being and those yet to be bom, that it 
can be determined whether the family 
property can properly be described as 
‘joint property’ of the undivided family. 

(Para 3) 

Where a Hindu undivided family con- 
sisted of two brothers, on death of one of 
them, the joint family property continues 
to retain its character as joint family pro- 
perty in the hands of the surviving brodier, 
when the widow of the deceased brother 
continues to enjoy the right of mainten- 
ance out of the joint family properties. 
AIR 1966 SC 1523 & 1957 AG 540. Rel. on. 
S. A. No. 275 of 1982, D/- 7-9-1965 (M.P.), 
Reversed. (Para 3) 

(B) Hindu Adoptions and Maintenance 
Act (1956), Ss. 12, 11 (vi) and 14 (4) — 
Adoption — Effect — Ties of adopted 
child wth his family of birth are severed 
and replaced by those of adoptive family 
— Hindij undivided family consisting of 
two brothers — On death of one brother, 
his widow begetting illegitimate son 
from surviving broker — Adoption of 
male child by her, thereafter — Adopted 
son becomes coparcener — He is entitled 
to joint property in preference to illegi- 
timate child. S. A. No. 275 of 1962 D/-7 
9-1965 (MP), Reversed. 

It is dear on a reading of the main 
part of Section 12 and sub-section (vi) of 
Section 11 that the effect of adoption 
under the Act is that it brings about 
severance of all ties of the child given 
in adoption in the family of his or her 
birth. Correspondingly, ^ese very ties 
are automatically replaced by those 
created by the adoption in the adoptive 
family. The legal effect of adoption is 
to transfer the diild from the family of 
its birth to the family of its adoption. 
The scheme of Sections 11 and 12 is that 
in the case of adoption by a widow the 
adopted child becomes absorbed in the 
adoptive family to which the widow be- 
'' longed. The child adopted is tied with 
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the relationship of sonship with the de- 
ceased husband of the ■ widow. The 
other collateral relations of the husband 
become cormected with the child through 
that deceased husband of the widow. 
For instance, the husband’s brother would 
necessarily be the uncle of the adopted 
child. The daughter of the adoptive 
mother (and father) would necessarily be 
the sister of the adopted son, and in this 
way, the adopted son would become a 
member of the widow’s f amil y, with 
the ties of relationship with the deceased 
husband of the widow as his adoptive 
father. Though Section 14 of the Act 
does not expressly state so, it is a neces- 
sary implication of Sections 12 and 14 
that a son adopted by the widow becomes 
a son not only of the widow but also of 
deceased husband. In other words the re- 
sult of adoption by either spouse is that 
the adoptive child becomes ihe child of 
both the spouses. AIR 1966 Bom 174, 
'Approved. 

" (Para 6) 

When on death of one of the two 
brothers, who constituted a joint Hindu 
family, an illegitimate son was bom to 
the widow of the deceased brother as a 
result of connection with the surviving 
brother and before the death of that 
brother the widow adopted a male child, 
the - adopted son became the coparcener 
with the surviving brother of widow’s 
husband and after his death, was entitled 
to joint family properties. S. A. No 275 
of 1962, D/- 7.9-1965 (M.P.), Reversed. 

(Paras 4, 6) 

(C) Tenancy Laws — Madhya Bharat 
Land Revenue and Tenancy Act (66 of 
1950), Sections 86, 87, 89 — Rights of 
ordinary tenant are heritable. 

Under the scheme of the Act the 
rights of ordinary tenant are heritable. 
It is true that there are special provisions 
with regard to heiitability as regards 
pakka tenant. But in the absence of 
■ any special statutory provision, the 
heritability of ordinary tenancies must be 
governed by the personal law of the 
tenants concerned. Section 86 applies to 
all classes of tenants and contemplates 
heritability and transferability of the 
rights of a tenant or a sub-tenant. 

(Para 7) 

(D) Constitution of India, Article 136 
= — Plea that jurisdiction of Civil Court 
was barred by provisions of M. B. Land 
Revenue and Tenancy Acf^ decided 
against respondent by first two courts 
■ — Decision not chaRenged before High 
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Court in second appeal — Plea cannot be 
raised in appeal to Supreme Court. 

■ (Para 8) 

Cases Referred: Chronological Para§ 
(1966) AIR 1966 SC 1523 (V 53) = 

60 ITR 293, Gowli Buddanna V. 
Conunr. of I. T., Mysore 8 

(1966) AIR 1966 Bom 174 (V 53) 

= 67 Bom LR 864, Ankusn 
Narayan v. Janabai Rama Sawat 6 
(1957) 1957 A. C. 540 = 1957r3 

W. L. R. 293, Attorney General of 
Ceylon v. A. R. Ainnachalam 
Chettiar 8 

Mr. M. C. Chagla, Senior Advocate 
(Mr. A. K. Nag, Advocate, with him), for 
Appellants; M/s. K. A. Chitale and R. 
Gopallcrishnan, Advocates, for Respon- 
dent. 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J. This appeal is 
brought by special leaye from the judg- 
ment of tiie Madhya Pradesh High Court 
dated September 7, 1965 in Second Ap- 
peal No. 275 of 1962. 

2. Dulichand and Bhagirath were 
brothers and the properties concerned 
are, according to the written statement 
of the defendant himself, ancestral. Plain- 
tiff Sitabai is the widow of Bhagirath, who 
pre-deceased Dulichand, his elder brother 
sometime in 1930. It is the admitted case 
of both the parties that after Bhagirath 
died, the plaintiff Sitabai was living with 
Dulichand as a result of which connection 
an illegitimate child defendant Ram- 
chmdra was bom in 1935. Dulichand 
died on March 13, 1958. Sometime be- 
fore his death Sitabai adopted plaintiff 
No. 2 Suresh Chandra and an adoption 
deed was executed on March 4, 1958. 
After the death of Dulichand, Ramchandra 
took possession of the joint family pro- 
perties. The plaintiff merefore brought 
the present suit for ejectment of the 
defendant Ramchandra, the illegitimate 
son of Dulichand from the disputed pro- 
perties. The suit was contested by the 
defendant on the ground that Dulichand 
had in his life-time surrendered the lands 
to the Jagirdar who made re-settlement 
of tte same with the defendant. As re- 
ards the house the contention of the 
efendant was that Dulichand had exe- 
cnited a will before his death maldng a 
bequest of his house entirely to him. The 
trial Court decided all the issues in favour 
of the plaintiff and granted the plaintiffs 
a decree for possession with regard to the 


land and the house. The defendant took the 
matter in appeal to the District Judge 
who modified the decree. The District 
Judge took the view that the wiU execut- 
ed by Dulichand was valid so far as halt 
of h^ share in the house was concerned 
and, therefore, defendant was entitled 
to claim half the share of the house ia 
dispute. The defendant preferred a 
second appeal before the Madhya Pra- 
desh High Court which reversed the de- 
cree of the lower Courts and held that 
the plaintiff was not entitled to any relief 
and the suit should be dismissed in its 
enthety. The High Court held that 
plaintiff No. 2 became the son of plaintiff 
No. 1 in 1958 from tiie date of adoption 
and did not obtain any coparcenary in- 
terest in the joint family properties. The 
High Court thought that on the date of 
adoption Dulichand was the sole copar- 
cener and there was nobody else to take 
a share of his property and plaintiff No. 2 
had no concern with the coparcenary pro- 
perty in the hands of Dulichand. 

3. The first question to be consider- 
ed in this appeal is whether the High 
Court was right in holding that plaintiff 
No. 2 Suresh Chandra at tiie time of his 
adoption by plaintiff No. 1 did not be- 
come a coparcener of Dulichand in the 
joint family properties. It is the admitt- 
ed case of both the parties that the pro- 
perties consisted of amicultural land and 
a house jointly held by Bhagirath and 
Dulichand, After the death of Bhagi- 
rath, Dulichand became the sole surviv- 
ing coparcener of the joint family. At 
the time when plaintiff No. 2 Smesh 
Chandra was adopted the joint family 
still continued to exist and me disputed 
properties retained their character of co- 
parcenary properties. It has been point- 
ed out in Gowli Buddanna v. Commis- 
sioner of Income-tax, Mysore, 60 ITR 293 
=(AIR 1966 SC 1523) that under the 
Hindu system of law a joint family may 
consist of a single male member and 
widows of deceased male members and 
that the property of a joint family did 
not cease to belong to a joint family 
merely because the family is represent- 
ed by a single coparcener who possesses 
ri^ts which an ^solute owner of pro- 
perty may possess. In that case, one 
Buddappa, his wife, his two unmarried 
daughters and his unmarried son, Bud- 
daima, were members of a Hindu un- 
divided family. Buddappa died and after 
his death the question arose whether the 
income of the properties held by 
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Buddanna as the sole siirviving _copar- 
cener was assessable as the mdividual 
income of Buddanna or as the income of 
the Hindu Undivided Family. It was held 
by this Court that since the property 
which came into the hands of Buddanna- 
as the sole surviving coparcener was ori- 
ginally joint family propei^, it (Bd not 
cease to belong to tiie joint family and 
income from it was assessable in the 
hands of Buddanna as income of the 
Hindu imdivided family. As pointed 
out by the Judicial Committee in Attor- 
ney General of Ceylon v. A. B. Aruna- 
chdam Chettiar, 1957 AG 540 it is only 
by analysing the nature of the rights of 
the members of the imdivided family, 
both those in being and those yet to be 
bom, that it can be determined whether 
the family property can properly be des- 
cribed as ‘joint property’ of the undivid- 
ed family. In that case one Arunachalam 
Chettiar and his son constituted a joint 
family governed by the Mitakshara 
School of Hindu Law. The father and son 
were domiciled in India and had trading 
and other interests in India, Ceylon and 
far Eastern countries. The undivided 
son died in 1934 and Arunachalam be- 
came the sole surviving coparcener in the 
Hindu undivided family to which a num- 
ber of female members belonged. Aruna- 
chalam died in 1938, shortly after the 
Estate Ordinance No. 1 of 1938 came into 
operation in Ceylon. By Section 73 of 
the Ordinance it was provided that pro- 
perty passing on the deatli of a member 
of tiie Hindu undivided family was 
exempt from payment of estate duty. On 
a claim to estate duty in respect of 
Arunachalam’s estate in Ceylon, the Judi- 
cial Committee held that Artmachalam 
was at his death a member of the Hindu 
undivided family, the same undivided 
family of which his son, when ahve, was 
a member and of which the continuity 
was preserved after Arunachalam’s death 
by adoption made by the widows of the 
family and since the undivided family 
continued to persist, the property in the 
hands of Arunachalam as a single copar- 
cener was the property of the Hindu un- 
divided family. The Judicial Committee 
observe at p, 543 of the report: 

“ tliough it may be correct to 

speak of him as the ‘owner’, yet it is still 
correct to describe that which he owns as 
the joint family property. For his owner- 
ship is such that upon the adoption of 
a son it assumes a different quality; it is 
such, too, that female members of the 
. fa mily (whose members may increase) 


have a right to maintenance out of it and 
in some circumstances to a charge for 
maintenance upon it. And these are in- 
cidents which arise, notwithstanding his 
so-called ownership, just because the pro- 
perty has been and has not ceased to be 
joint family property”. Once again their 
Lordships quote from the judgment of 
Gratisan J.: "To my mind it would make 
a mockery of the undivided f amil y system 
if this temporary reduction of the copar- 
cenary unit to a single individual were to 
convert what was previously joint pro- 
perty belonging to an undivided family 
into the separate property of the. surviv- 
ing coparcener.’ To tiris it may be added 
that it would not appear reasonable to 
impart to the lemslature the intention to 
discriminate, so Tong as the family itself 
subsists, between property in the hands 
of a single coparcener and that in the 
hands of two or more coparceners.” 

The basis of the decision was tiiat the 
property which was the joint family pro- 
perty of the Hindu undivided family did 
not cease to be so because of the “tem- 
porary reduction of the coparcenary unit 
to a single individual.” The character of 
the property, viz. that it was the joint 
property of a Hindu undivided family, 
remained the same. Applying the prin- 
ciple to the present case, ^er the death 
of Bhagirath the joint family property 
continued to retain its character in the 
hands of Duhchand as the 'widow of 
Bhagirath was still alive and continued 
to enjoy the right of maintenance out of 
the joint family properties. 

4 . The question next arises whether 
Suresh Chandra, plaintiff No. 2, when 
he was adopted by Bhagirath’s ■widow he 
became a coparcener of Dulichand in the 
Hindu joint family properties. The High 
Court has taken the "view that Suresh 
Chandra became the son of plaintiff No. 1 
■with effect from 1958 and plaintiflE No. 2 
would not become the adopted son of 
Bhagirath in view of the provisions of the 
Hindu Adoptions and Maintenance Act, 
1956 (Act No. 78 of 1956). It was argu- 
ed on behalf of the appellant that 3ie 
High Court was in error in holding that 
the necessary consequence of a widow 
adopting a son "under the provisions of 
Act 78 of 1956 was that the adoptee 
would be the adopted son of the widow 
and not of her deceased husband. In our 
■view the argument put forward on be- 
half of the appellant is well founded and 
must be accepted as correct Section 5 (1) 
of Act 78 of 1956 states: 
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“(1) No adoption shall be made after 
the commencement of this Act by or to 
a Hindu except in accordance with the 
provisions contained in this Chapter ” 

5 . Section 6 deals with the requisites 
of a valid adoption and provides: 

“No adoption shall be valid unless— 

(i) the person adopting has the capa- 
city, and also the right, to take in adop- 
tion; 

(ii) the person giving in adoption has 
the capacity to do so; 

(iii) the person adopted is capable of 
being taken in adoption; and 

(i^q ihe adoption is made in compliance 
with the other conditions mentioned in 
this Chapter.” 

Sections 7 and 8 relate to the capacity of 
a male Hindu and a female Hindu to 
take in adoption. Under Section 7 any 
male Hindu who is of sound mind and 
is not a minor has the capacity to take 
a son or a daughter in adoption. If he 
is married, he requires the consent of his 
wife in connection with the adoption. A 
person having more than one wife is 
required to have the consent of all his 
wives. Under S. 8, any female Hindu, 
who is of sound mind and not a minor is 
stated to have capacity to take a son or a 
daughter in adoption. The language of 
this section shows that all females except 
a wife have capacity to adopt a son or a 
daughter. Thus, an unmarried female or 
a divorcee or a widow has the legal capa- 
city to take a son or a daughter in adop- 
tion. Section 11 relates to “other condi- 
tions for a valid adoption.” 

Clause (vi) of Section 11 states: 

“(vi) the child to be adopted must be 
actually given and taken in adoption by 
the parents or guardian concerned or 
under their authority with intent to trans- 
fer the child from the family of its birth 
to the family of its adoption:” 

Section 12 enacts: 

“An adopted child shall be deemed to 
be the child of his or her adoptive father 
or mother for aU purposes with effect 
from the date of the adoption and from 
such date all the ties of the child in the 
family of his or her birth shall be deem- 
ed to be severed and replaced by those 
created by the adoption in the adoptive 
family; 

Provided that — 

(a) ***** ® * 

» o e o o 

(c) the adopted child shall not divest 
any person of any estate which vested in 
him or her before the adoption.” 


Section 14 provides: 

“(1) Where a Hindu who has a wife 
living adopts a child, she shall be deem- 
ed to be die adoptive mother. 

(2) Where an adoption has been made 
with the consent of more than one wife, 
the senior-most in marriage among them 
shall be deemed to be the adoptive mother 
and .the others to be step-mothers. 

(3) Where a vridower or a bachelor 
adopts a child, any wife whom he subse- 
quently marries shall be deemed to be 
the step-mother of the adopted child, 

(4) Where a widow or an unmarried 
woman adopts _ a child, any husband 
whom she marries subsequendy shall be 
deemed to be the step-father of the 
adopted child.” . 

6. It is clear on a reading of the main, 
part of Section 12 and sub-section (vi) of 
Section 11 that the effect of adoption 
under the Act is that it brings about 
severance of all ties of the child given in 
adoption in the family of his or her birth. 
The child altogether ceases to have any 
ties with the family of his birdi. Corres- 
pondingly, these very ties are automati- 
cally replaced by those created by the 
adoption in the adoptive family. Tlie 
legal effect of giving the child in adop- 
tion must therefore be to transfer the 
child from the family of its birth to the 
family of its adoption. The result is, as 
mentioned in Section 14 (1) namely where 
a vrife is living, adoption by the husband 
results in the adoption of the child by 
both these spouses; tiie child is not only 
the child of the adoptive father but also 
of the adoptive mother. In case of there 
being two -wives, the child becomes ftie 
adoptive child of the senior-most wife in 
marriage, the junior wife becoming the 
step-mother of the adopted child. Even 
when a widower or a bachelor adopts a 
child, and he gets married subsequent to 
the adoption, his -wife becomes the step- 
mother of the adopted child. When a 
widow or an unmarried woman adopts a 
child, any husband she marries subse- 
quent to adoption becomes the step- 
father of the adopted child. The scheme 
of Sections 11 and 12, therefore, is that 
in the case of adoption by a widow the 
adopted child becomes absorbed in the 
adoptive family to which the -widow be- 
longed. In other words the child, adopt- 
ed is tied -with the relationship of sonship 
■with -the deceased husband of the widow. 
The other collateral relations of the hus- 
band would be connected with the child 
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through that deceased husband of the 
widow. For instance, the husband’s bro- 
ther would necessarily be the uncle of 
the adopted child. The daughter of the 
adoptive mother (and father) would ne- 
cessarily be the sister of the adopted son, 
and in this way, the adopted son woiJd 
become a member of the widow’s family, 
with the ties of relationship with the de- 
ceased husband of the widow as his 
adoptive father. It is true that Section 14 
of the Act does not expressly state that 
&e child adopted by the widow becomes 
the adopted son of the husband of the 
widow. But it is a necessary implication 
of Sections 12 and 14 of the Act that a 
son adopted by the widow becomes a son 
not only of tiie widow but also of the 
deceased husband. It is for this reason 
that we find in sub-section (4) of Sec- 
tion 14 a provision that where a wudow 
adopts a child and subsequently marries 
a husband, the husband becomes the 
“step-father” of the adopted child. The 
true effect and interpretation of Sec- 
tions 11 and 12 of Act No. 78 of 1956 
therefore is that when either of the 
spouses adopts a child, aU the ties of the 
child m the family of his or her birth 
become completely severed and these are 
aU replaced by those created by the ad- 
option in the adoptive family. In other 
words the result of adoption by either 
spouse is that the adoptive child becomes 
the child of both the spouses. This view 
is borne out by the decision of the Bom- 
bay High Court in Anlcush Narayan v. 
Janabai Rama Sawat, 67 Bom LR 864= 
(AIR 1966 Bom 174); It follows that in 
the present case plaintiff No. 2 Suresh 
Chandra, when he was adopted by Bhagi- 
rath’s widow, became the adopted son of 
both the widow and her deceased hus- 
band Bhagirath and, therefore, became a 
coparcener with Dulichand in the joint 
family properties. After the death of 
Dulichand, Plaintiff No. 2 became the 
sole survivmg coparcener and was entitled 
to the possession of all joint family 
properties. The Additional District Judge 
was, therefore, right in panting a decree 
in favour of the Plaintiff No. 2 declaring 
his title to the agricultural lands iu the 
village Palasia and half share of the house 
situated in the village. 

7. It is contended on behalf of the 
respondent that the rights of the Inam- 
dar’s tenants were not heritable tmder the 
Madhya Bharat Land Revenue and Te- 
nancy Act, 1950 (Act No. 66 of 1950) and 
therefore the plaintiffs could not claim to 


become the Inamdar’s tenants after the 
death of Dulichand in the absence of a 
contract between the Inamdar and them- 
selves. Reference was made to Sec- 
tions 63 to 88 dealing with the rights of 
paldca tenants and it was argued that there 
was no provision in the Act dealing vrith 
the rights of an ordinary^ tenant. Sec- 
tion 87 states: 

“An ordinary tenant is entitled to hold 
the land let to him in accordance with 
such terms as may be agreed upon with 
the person from whom he holds, provid- 
ed fiiat they are not inconsistent with 
the provisions of this Act” 

Section 89 deals with the ri^ts of sub- 
tenant and reads; 

“(1) A sub-tenant is entitled to hold 
the land let to him in accordance with 
such terms as may be agreed upon with 
the person from whom he holds, subject 
to his compliance with the general condi- 
tions of tenancy as laid dovra in Sec- 
tion 55, provided that he shall, in no cir- 
cumstances, lease out the land to any per- 
son. 

0 0 0 0 » ■ 

• 

It is not possible to accept the argument 
advanced on behalf of the respondent that 
under the scheme of Act 66 of 1950 the 
rights of ordinary tenant are not heritable. 
It is true that there are special provisions 
with regard to heritabiHty as regards 
paldca tenants. But in the absence of any 
special statutory provision, the heritabilify 
of ordinary tenancies must be governed 
by the personal law of the tenants con- 
cerned. Section 86 of the Act cont^s 
provisions with regard to mutation of 
names. Sub-section (1) of Section 86 
states; 

“When a holder of land, other than an 
assignee of proprietary, ri^ts, loses his 
rights, in any land in a village by death 
or by surrender or abandonment of the 
land or by transfer of his rights to any 
other person, or by dispossession or other-: 
wise, the Patwari of the village in which 
the land is situated shall forthwith report 
the fact to the Tehsildar intimating the 
name of the new holder and the grounds 
on which the latter cl aims to succeed to 
the title of the former holder. Any per- 
son claiming to succeed to the title of the 
former holder may also apply to the Teh- 
sildar for the mutation of his name with- 
in a period of two years from the date of 
the 1^ holder loses, his rights.” 

The section applies to all classes of 
tenants and contemplates heritability and 
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transferability of the rights of a tenant 
or a sub-tenant. We accordingly reject 
the argument of the respondent that the 
rights of Dulidhand were not heritable. 

8. It is also urged on behalf of the 
respondent that the jurisdiction of the 
Ci’i^ Court was barred by the provisions 
of the Madhya Bharat Land Revenue Ad- 
ministration and Ryotwari Land Revenue 
and Tenancy Act, 1950 (Act No. 66 of 
1950). This issue was decided against 
the respondent in the trial court and also 
in the first appellate court. The decision 
of the lower courts on this point was not 
challenged, in the High Court and it is 
not permissible for the respondent to raise 
this question at this stage. 

9. For the reasons already given we 
hold that the judgment and decree of the 
High Court of Madhya Pradesh dated 
September 7, 1965 in Second Appeal 
No. 275 of 1962 should be set aside and 
the judgment and decree of the Addi- 
tiond District Judge, Indore dated April 
21, 1962 in First Appeal No. 26 of 1961 
should be restored. This appeal is ac- 
cordingly allowed with costs. 

Appeal allowed. 


AIR 1970 SUPREME COURT 349 
(V 57 C 74) 

(From: Punjab)* 

J. C. SHAH, ACTG. C. J., V. RAMA- 
' SWAMI AND A. N. GROVER, JJ. 

Chaiman Singh and another. Appellants 
V. Smt. Jai Kaur, Respondent. 

Civil Appeal No..774 of 1966, D/r 11-8- 
1969. 

(A) Punjab Pre-emption Act (1 of 1918) 
(as amended by Act 13 of 1964), Sec- 
tion 15 (2) (b). First Paragraph — Sale 
of properly, received by widow from her 
husband — Her step-daughter can exer- 
cise right of pre-emption < — Amendment 
Act 13 of 1964 should be given retrospec- 
tive effect 

In view of the first paragraph of Cl. (b) 
of Section 15 (2), step-daughter of a 
widow is entitled to exercise her right of 
pre-emption to the property received by 
the widow from her deceased husband. 
This was so even before the amendment 
of Section 15 in 1964 and at any rate 
whatever doubts existed they were re- 

*(L. P. A. No. 91 of 1961, D/- 81-8-1965 
— Punj.) 
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moved by the Amendment Act of 1964 
which must be given retrospective effect. 
L. P. A. No. 91 of 1961, D/- 31-8-1965 
(Punj), AfiGrmed; AIR 1968 Punj 141 (FB), 
Approved. (Para 6) 

The Amendment Act of 1964 is merely 
of a clarificatory or declaratory nature. 
Even in the absence of the words which 
were inserted by the Amendment Act of 
1964 in Section 15 (2) (b) the only possible 
interpretation and meaning of the words 
“in die son or daughter of such female” 
could have reference to and cover the son 
or dau^ter of the husband of the female. 
The^ entire scheme of sub-section (2) of 
Section 15 is that die right of pre-emp- 
tion has been confined to the issues of 
the last male holder from whom the pro- 
perty which has been sold came by in- 
heritance. Looking at clause (a) of sub- 
section (2) where die property which has 
been sold has come to tte female from 
her father or brother by succession the 
ri^t of pre-emption has been given to 
her brother or brother’s son. The princi- 
ple which has been kept in view is that 
the person on whom the right of pre- 
emption is conferred must be a male 
lineal descendant of the last male holder 
of the property sold. This is so with re- 
gard to clause (a) of sub-section (2). Com- 
ing to clause (b) where the sale is by a 
female of land or property to which she 
has succeeded throu^ her husband or 
through her son in case the son has in- 
herited the same from his father the right 
of pre-emption is to vest firsdy in the son 
or daughter of such female and secondly, 
in the husband’s brother or husband’s son 
of such female. Consequendy retroactive 
intention can be attributed to the legis- 
lature when the Amendment Act of 1964 
was enacted. It is well setded that if a 
statute is curative or merely declares the 
revious law retroactive operation would 
e more rightiy ascribed to it than the 
legislation whidi may prejudicially affect 
past rights and transactions. ILR (1961) 

2 Punj 614 (627), Approved. (Paras 4, 5) 

(B) Punjab Pre-emption Act (1 of 1918), 
Section 31 (as inserted by Amending Act 
10 of 1960) — Scope — Appellate Court 
— Power of — Can give retrospective 
effect to substantive provisions of Amend- 
ing Act 10 of 1960 only. 

The language used in Section 81 was 
comprehensive enough so as to require 
an Appellate Court to give effect to Ae 
substantive provisions of the Amending 
Act whether die appeal before it was one 
against a decree granting pre-emption or 
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one refusing that relief. Although Sec- 
tion 31 was inserted in the Act for ^ 
times the phraseology employed therein 
does not show that its language was meant 
to cover those amendments which would 
be made subsequent to the Amendment 
Act of 1960. The word “said” can have 
reference in the conte^ only to tire enact- 
ment of 1960 and to no other. It woiJd 
not be legitimate for die Courts to give 
an extended effect to a provision which 
has retrospective operation unless the lan- 
guage used and words employed warrant- 
ed such a course being followed. AIR 1963 
SC 553, FoU. (Para 3) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 Punj 141 (V 55)= 

ILR (1968) 1 Punj 104 (FB), Mod 

Ram V. Baldiwant Singh 5 

(1963) AIR 1963 SC 553 (V 50)= 

(1963) 3 SCR 858, Ram Sarup v. 

Munshi 8 

(1961) ILR (1961) 2 Punj 614, Mota 

Singh V. Prem Parkash Kaur 4 

Mr. Harbans Singh, Advocate, for Ap- 
pellants; Mr. Bishan Narain, Senior Advo- 
cate (Mr. S. K. Mehta, Advocate of M/s. 
K. L. Mehta and Co., with him), for Res- 
pondent. 

The following Judgment of the Court 
was delivered by 

GROVER, J.: — This is an appeal by 
special leave from a judgment of a Divi- 
sion Bench of the Punjab High Court de- 
creeing the suit filed by the respondent 
for possession of certain land by pre-emp- 
tion. 

2. The facts may be shortly stated: 
Santa Singh was the owner of some land 
in village Samadh Bhai, tehsil Moga. He 
died leaving a widow Shrimati Sobhi. He 
also left a daughter Shrimati Jai Kaur 
from his other wife. On February 3, 1958 
Smt. Sobhi sold 73 kanals 14 marlas of 
land to the appellants, the sale considera- 
tion mentioned in the sale deed being 
Rs. 8,000/-. Smt. Jai Kaur filed a suit 
for possession by pre-emption of the land 
which had been sold by Smt. Sobhi. 
According to her a consideration of 
Rs. 4,000/- only had been paid by die 
vendee. The trial Comt decreed the suit 
in May 1959 granting a decree for pos- 
session on payment of Rs. 6,500/- together 
with costs. The Second Additional Judge 
to whom an appeal was taken dismissed 
it. In the Hi^ Court the learned Single 
Judge took the view that Smt. Jai Kaur 
not being the dau^ter of the vendor Smt. 
Sobhi had no ri^t of pre-emption under 


Section 15 (2) of the Punjab Pre-emption 
Act 1913 as amended by the Punjab Pre- 
emption Amendment Act, 1960. The suit 
was dismissed. Smt. Jai Kaiu: filed an 
appeal under Clause 10 , of the Letters 
Patent of the High Court Relying on an 
amendment made by the Punjab Pre-emp- 
don Amendment Act, 1964 in the first / 
paragraph of clause (Ii) of sub-section (2) 
of Section 15 of the Punjab Pre-emption 
Act, hereinafter called the Act, the Divi- 
sion Bench reversed the judgment of the 
Single Judge and decreed Bie plaintiflE’s 
suit 

3. The relevant provisions of the 
statute may now be noticed together with 
the amendments made in 1960 and 1964. 
Section 15 of the Act was substituted by 
Section 4 of the Amendment Act I960. 
According to the substituted section the 
right of pre-emption in respect of agricul- 
tural land and village immoveable pro- 
perty shall vest thus; 

( 1 ) 

(2) Notwithstanding anything contained 
in sub-section (1), — 

(a) where tne sale is by a female of 
land or property to which she has suc- 
ceeded tturou^ her father or brother or 
the sale in respect of such land or pro- 
perty is by the son or daughter of such 
female, after inheritance, the right of pre- 
emption shall vest, — 

(i) if the sale is by such female, in her 
brother or brothers son; 

(ii) if the sale is by the son or dau^- 
ter of such female, in the mother’s bro- 
ther or the mother’s brother's sons of the 
vendor or vendors;” 

By the Amendment Act, 1964 in the first 
paragraph of Section 15 (2) (b) between 
the words “such” and “female” the words 
“husband of the” were inserted. The re- 
sult was that after the amendment the 
portion of clause (b) relevant for our pur- 
pose was to read as follows: 

“FIRST, in the son or daughter of such 
husband of the female.” 

Now if the Amendment Act of 1964 coxild 
be regarded as having retrospective ope- 
ration so as to affect pending proceedings 
there can be no dispute that the judg- V 
ment of the Division Bench was right and 
must be affirmed. The contention which 
has been raised on behalf of the appel- 
lants is that there is no indication in the 
Amendment Act of 1964 that it was to 
have retrospective operation and therefore 
the amendment made by it should be 
deemed to be only prospective. It may 
be mentioned that by Section 6 of thd 
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Amendment Act of 1960 a new Section 81 
was inserted in the Act That section 
provided, “no coiurt shall pass a decree in 
a suit for pre-emption whether instituted 
before or ^er the commencement of the 
Punjab Pre-emption Amendment Act of 
1960 which is inconsistent with the provi- 
sions of the said Act”. In Ram Samp v. 
Munshi, (1963) 8 SCR 858=(AIR 1963 SC 
553) this Court held that the language 
used in Section 31 was comprehensive 
enough so as to require an Appellate 
Court to give effect to the substantive 
provisions of the Amending Act whe- 
ther the appeal before it was one against 
a decree granting pre-emption or one re- 
fusing that relief. Although Section 31 
was inserted in the Act for aU times the 
phraseology employed therein does not 
show that its language was meant to 
cover those amendments which would be 
made subsequent to the Amendment Act 
of 1960. The word “said” can have re- 
ference in the context only to the enact- 
ment of 1960 and to no other. It would 
not be legitimate for the courts to give 
an extended effect to a provision which 
has retrospective operation unless the 
language used and words employed war- 
ranted such a course being followed. 
That does not appear to be the case 
here. 

, 4. It appears to us that the Amend- 
ment Act of 1964 was merely of a clarifi- 
catory or declaratory nature. Even in the 
absence of the words which were insert- 
ed by the Amendment Act of 1964 in Sec- 
tion 15 (2) (b) the only possible interpre- 
tation and meaning of the words “in the 
son or daughter of such female” could 
have reference to and cover the son or 
daughter of the husband of the female. 
The entire scheme of sub-section (2) of 
Section 15 is that the right of pre-emp- 
tion has been confined to the issues of 
the last male holder from whom the pro- 
perty which has been sold came by in- 
heritance. Looking at clause (a) of sub- 
section (2) where the property which has 
been sold has come to Rie female from 
her father or brother by succession the 
right of pre-emption has been given to 
her brother or brothers son. As has 
been observed in Mota Singh v. Prem 
Parkash Kaur, ILR (1961) 2 Punj 614 at 
p. 627, the predominant idea seems to be 
that the property must not go outside the 
line of the last male holder and the right 
has been given to his male lineal des- 
cendants. Where the sale is by the son 
or the dau^ter of such female the right 


is given to the mother’s brothers or their 
sons,_ The principle which has been kept 
in view is that the person on whom the 
right of pre-emption is conferred must be 
a male lineal descendant of the last male 
holder of the property sold. This is so 
with regard to clause (a) of sub-sec. (2). 
Coming to clause (b) where the sale is by 
a femSe of land or property to which 
she has succeeded through her husband 
or through her son in case the son has 
inherited the same from his father the 
right of pre-emption is to vest &stly in 
the son or daughter of such female and 
secondly, in the husband’s brother or hus- 
band’s brother’s son of such female. Now 
if the son or daughter of the female who 
has sold the property could refer to her 
son or daughter from a husband other 
than the one from whom the property 
devolved on her, it would be contrary 
to the scheme and purpose of sub-sec. (2) 
which essentially is to vest the right of 
pre-emption in the lineal descendants of 
the last male holder. Similarly it is un- 
thinkable that a husband’s brother or hus- 
band’s brother’s son should have refer- 
ence to a husband to whom the property 
never belonged. In other words it could 
never be intended that if a female has had 
a previous husband who has either died 
or with whom the marriage has been dis- 
solved and the female has remarried and 
succeeded to the property of her second 
husband the brother or the brother’s son 
of her prewous husband should be able 
to claim the right of pre-emption when 
they had nothing whatsoever to do mth 
the property sought to be pre-empted. It 
would follow that under clause (b) the 
right of pre-emption would vest firstly in 
the son or daughter of the husband of 
the female meaning thereby either her 
own off-spring from the husband whom 
she has succeeded or the son or daughter 
of that husband even from another \rae. 

5. If the above discussion is kept in 
view there is no difiBculty in attributing a 
retroactive intention to the legislature 
when the Amendment Act of 1964 was 
enacted. It is well settled that if a sta- 
tute is curative or merely declares the 
previous law retroactive operation would 
be more rightly ascribed to it than the 
legislation which may prejudicially affect 
past rights and transactions. We are in 
entire agreement with the follo\ving riew 
expressed in a recent Full Bench decision 
of the Punjab High Court in ILR (1968) 

1 Ptmj 104 at p. 120=(AIR 1968 Punj 141 
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at p. 149) in which a similar point came 
up for consideration: 

“A close analysis of para^aphs (First) 
and (Secondly) : of clause (b) of sub-sec- 
tion (2) of Section 15 before the amend- 
ment introduced by Pimjab Act 13 of 
1964 would demonstrate that a son of 
the husband of a female vendor thou^ 
not born feom her womb would be en- 
titled to pre-empt, particularly when the 
husband s brother and even the son of the 
husband’s brother of that female are ac- 
corded the right of pre-emption. To 
reiterate, the right of pre-emption is ac- 
corded manifesdy on the principle of 
consanguinity, the property of the female 
vendor being that of her husband, and 
there is no reason why the step-son should 
be excluded and the nephew of the hus- 
band included. From this alone it must 
be inferred that the Legislature had in- 
tended to include a step-son and conse- 
quently retrospective operation had to be 
given to the amending Act as such a con- 
struction appears to be in consonance and 
harmony with the purpose of the Act”. 

6. The result, therefore, is that the 
respondent was entitled to exercise her 
right of pre-emption under paragraph 
First of clause (b) of sub-section (2) of 
Section 15 even before the amendment 
made in 1964. At any rate, whatever 
doubts existed they were removed by the 
Amendment Act of 1964 which must be 
given retrospective operation. 

7. The appeal consequently fails and 
it is dismissed with costs. 

Appe^ dismissed. 


AIR 1970 SUPREME COURT 352 
(V 57 C 75) 

(From Calcutta: (1965) 1 ITJ 769) 

J. C. SHAH, ACTG. C. J., V. RAMA- 

SWAMI AND A. N. GROVER, JJ. 

The Commissioner of Wealth-tax, West 
Bengal H, (In all the Appeals), Appellant 
V. Tungabhadra Industries Ltd., Cdcutta, 
(In all the Appeals), Respondent 

Civil Appeals Nos. 1629 to 1631 of 
1968, D/- 8-8-1969. 

(A) Wealth Tax , Act (1957), Section 7 
(2) (a) — Business with regular accmmts 
' — Determination of net value of fixed 
assets — Whether written down value is 
true value — Onus is on assessee to 
prove — Failure to show that written 
down value is true value — Adoption of 
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value shown in balance-sheet is proper. 
(1965) 1 irj 769 (Cal), Reversed. 

Under sub-section (1) of Section 7 of 
the Act the Wealth-tax Officer is autho- 
rised to estimate for the purpose of de- 
termining the value of any asset, the price 
whicih it would fetch, if sold in the open 
market on the valuation date. But this 
rule in the case of a running business, 
may often be inconvenient and may not 
yield a true estimate of the net value of, 
the total assets of the business. The 
legislature has, therefore, provided in sub- 
section (2) (a) that' where the assessee is 
carrying on a business for ■which accounts, 
are maintained by him regularly, the 
Wealth-tax Officer may determine the net 
value of the assets of the business as a 
whole, having regard to the balance-sheet 
of such business as on the valuation date 
and make such adjustments therein as 
the circumstances of the case may require. 
The power conferred upon the tax officer 
to make adjustments as the circumstan- 
ces of the case may require is also for the 
purpose of arriving at the true value of 
the assets of the business. It is of course 
open to the assessee in any particular case 
to establish after producing relevant mate- 
rials that the value given of the fixed 
assets in the balance-sheet is artificially 
inflated. It is also open to the assessee 
to establish by acceptable reasons that the 
written do'wn value of any parHcuIar 
asset represents the proper value of the 
asset on the relevant vffiuation date. In 
the absence of any material produced by 
the assessee to demonstrate that the writ- 
ten do^vn value is the real value, the 
Wealth-tax Officer would be justified in a 
normal case in taking the value given by 
the assessee itself to its fixed assets in its 
balance-sheet for the relevant year as the 
real value of the assets for the purposes 
of the wealth-tax . It is a question of fact 
in each case as to whether the depreda- 
tion has to be taken into account in ascer- 
taining the true value of the assets. The 
onus of proof is on the assessee who must 
produce reliable material to show that 
the written dovro value of the assets and 
not the balance-sheet value is the true 
value. (1965) 1 ITJ 769 (Cal), Reversed; 
AIR 1966 SC 1370, Rel. on. (Para 7) 

(B) Wealth Tax Act (1957), Section 27 
(6) — Reference by Appellate Tribunal 
on question of law — Nature of duly of 
Tribunal to dispose of case after judg- 
ment given in reference, pomted out. 

Section 27 (6) of the Act requires the 
Tribunal on receiving a copy of the judg- 
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Court as the case may be to pass such Matter No. 872 of 1961. 


orders os are necessary to dispose of the 
case conformably to such judgment. This 
dearly imposes an obligation upon the 
Tribunal to dispose of the appeal in the 
h'^t and conformably with the judgment 
or the Supreme Court. Before the Tribu- 
nal passes an order disposing of the ap- 
peal there would normally be a hearing. 
The scope of the hearing must of course 
depend upon the nature of the order 

E assed by the Supreme Court If the 
upreme Court agrees with the view of 
the Tribunal the appeal may be disposed 
of by a formal order. But if the Supreme 
Court disagrees with the Tribunal on a 
^estion of law, the Tribunal must modi- 
fy its order in the light of the order of 
the Supreme Court If the Supreme 
Court has held that the judgment of the 
Tribunal is vitiated because it is based 
on no evidence or because the judgment 
proceeds upon a misconstruction of the 
statute, the Tribunal would be under a 
duty to dispose of the case conformably 
with the opinion of the Supreme Court 
and on the merits of the ^spute and re- 
hear the appeal. In aU cases, however, 
opportunity must be afforded to the par- 
ties of being heard. AIR 1968 SC 86 (ap- 
proving AIR 1956 Bom 509), Rel. on. 

(Para 8) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 SC S6 (V 55)= 

(1967) 66 ITR 478, Esthuri Aswa- 
thiah V. Commr. of Income-tax 8 
(1966) AIR 1966 SC 1370 (V 53)= 

(1966) 59 ITR 767, Kesoram In- 
dustries & Cotton Mflls Ltd. v. 
Commr. of Wealth-tax (Central), 
Calcutta 6, 7 

(1956) AIR 1956 Bom 509 (V 43)= 

(1956) 29 ITR 118, Income-tax 
Appellate Tribunal Bombay v. 

S. G. Cambatta & Co. Ltd. 8 

Mr. B. Sen, Senior Advocate, (M/s. T. 
A. Ramachandran, R. N. Sachfliey and B. 
D. Sharma, Advocates, with him), for Ap- 
pellant (In all the Appeals); Mr. M. G. 
Chagla, Senior Advocate (M/s. R. K. 
Choudhury and B. P. Maheshwari, Advo- 
cates, with him), for Respondent (In all 
the Appeals). 

The following Judgment of the Coiut 
was delivered by 

RAMASWAMI, J.;— This appeal is 
brought by certificate granted tmder Sec- 
tion 29 (1) of the Wealth Tax Act, 1957 
hereinafter referred to as the Act) against 
me judgment of ihe Calcutta Hi^ Court 
1970 S .C./23 m G— lOA 


2. The respondent is a company which 
is assessed to wealth-tax for the assess- 
ment years 1957-58, 1958-59 and 1959-60. 
In computing the net wealth of the res- 
pondent on me respective valuation dates 
the Wealth Tax Officer proceeded under 
Section 7 (2) (a) of the Act and included 
the full value or the fixed assets as shown 
by the respondent in the respective 
balance-sheets without any adjustment, 
after rejecting its contention that the fix- 
ed assets should be assessed at their writ- 
ten down value as computed for the pur- 
poses of income-tax. Ri the assessment 
order for 1957-58 the Wealth Tax Officer 
gave his reasons as follows: 

"The assessee claimed that since the full 
amount of depreciation which was admis- 
sible under the Income-tax Act was not 
provided in the balance-sheet the amount 
of depreciation not provided for earlier 
should now be deducted from the value 
pf the assets in order to arrive at the net 
wealth. This contention can hardly be 
accepted. The depreciation allowable 
imder the Income-tax Act does not deter- 
mine the market value of the assets. The 
object of aUowing depreciation in the 
income-tax assessment is quite different. 
For the purpose of the Wealth Tax as- 
sessment the Value of the assets as esti- 
mated by the assessee itself in its balance- 
sheet has been accepted." 

3. Similarly in his assessment order 
for 1958-59 the Wealth Tax Officer stated 
as foHows: — 

"Excluding the value of land, the total 
value of the fixed assets as per balance- 
sheet amounts to Rs. 60,53,811 whereas 
the assessee has shown in its return the 
value of the same at Rs. 7,69,435. These 
vdues have been shown by the assessee 
on the basis of income-tax written down 
value and not on the basis of the balance- 
sheet values as required under the rfobal 
system of valuation. It is common know- 
ledge that Ae values of imported mac^- 
nery has increased considerably during 
the last few years and, on the valuation 
date, I do not think that their value 
should be less than that provided for in 
the balance-sheet” 

4. On appeal the Appellate Assistant 
Commissioner confirmed the valuation of 
the fixed assets. On further appeal the 
Income-tax Appellate Tribunal held that 
it would be fair in the circumstances of 
the case to adopt the written down value 
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of tibe assets as value thereof for 
years under appeal In the coi^e of its 
order the Appellate Tribunal said: 

"Ib income-tax assessment depredation 
is calculated upon the original copt in a 
scientific and systematic manner with due 
regard to the nature of the asset. There- 
fore, the written down value as determm- 
ed in the income-tax assessment may be 
taken as the fair index of the net value 
of the business assets in most cases .... 

It cannot however be laid down as an 
inflexible rule of law that in every case 
the written down value must be taken to 
be the net value of the business assets. 

If that were so, the Legislature woidd 
have said so in clear terms instead of in- 
dulging in the circumlocution in Sec- 
tion 7 (2) (a). In this particular case, it 
appears, tlie assessee did not make any 
reserve for depredation and the assete 
are old dating back from the inception of 
the business long ago. In these drcum- 
stances, in our opinion, it would be fair 
to adopt die written down value of the 
assets as the value thereof for all the 

years under appeal ” 

At the instance of the Commissioner of 
Income-tax the Appellate Tribunal stated 
a case to the High Coxut under Section 27 
(1) of the Act on the following questioa 
of law; 

“'Whether on the facts and in the dr- 
cumstances of the case, for the purpose 
of determining the net value of the assets 
of the assessee under Section 7 (2) of the 
Wealth-tax Act, 1957 the Tribunal was 
right in directing that the written down 
t fixed assets of the assessee 
should be adopted as the value thereof, 
mstead of their balance-sheet value?”. 

By ite jud^ent dated January 29, 1^65, 
me Court answered the question in 
me affirmative and in favour of the res- 
pondent - 

5. Secdon 7 of the Act stood as fol- 
lows at the material time; 

o*er than 

c^h, for the purposes of this Act, shall be 
estoated to be the price which in the 
the WealfliSax Officer it woSd 

(a) where the assessee is carrying on a 

Sr Wealth-tax Offi- 

1 or determining seoarate. 

ly the value of each asse?3 VK Si 


Tungabhadra Industries A.1R. 

sessee in such business, determine the nrt 
value of the assets of the business as a 
whole having regard to the balance-she^ 
of such busmess as on the valuation date 
and making such adjustments therein as . 
the circumstances or the case may re- 


quire. 


«» 


6. In Kesoram Industries & Cotton 
.Mills Ltd. V. Commr. of Wealth-tax (Cen- 
tral), Calcutta, (1966) 59 ITR 767 = (AlH 
1966 SC 1370) the appellant-company had 
shown in its balance-sheet for the period 
ending March 31, 1957, the appreciated 
value on revaluation of its assets, after 
making certain adjustments, at Rupees 
2,60,52,357 and had introduced in the 
capital reserve surolus a corresponding 
baJancing figure or Rs. 1,45,87,000 repre- 
senting the increase in tne value of the 
assets upon re-valuation. For the purpo- 
ses of wealth-tax officer, took ihe sum of 
JRs, 2,60,52,357 as the value of the assets, 
whereas the company contended that an 
adjustment ought to be made in view of 
the increase in the value shown in the 
balance-sheet on revaluation. It was held 
by this Court that as no one could know 
better the value of the assets than the as- 
sessee himself, the Wealth-tax Officer was 
justified in accepting the value of the 
assets at the figure shown by the appel- 
lant-company itself. It was open to me 
appellant-company to convince the autho- 
rities that that figure was inflated for ac- 
ceptable reasons; but it did not make any 
such attempt. It was also open to me 
Wealth-tax Officer to reject the figure 
given by the appellant-company r>hd to 
adopt anotlier figure if he was, for sum- 
dent reasons, satisfied that the figure 
given by the appellant was wrong. 

7. It is argued on behalf of the ag)^' 

lant in the present case that the 
Court was not right in holding m 
prindple laid down by this Court ^ 
Kesoram Industries, 1966-59 ^TR Jm— 
(AIR 1966 SC 1370) case is not apphcad®. 
ha our opinion there is t 

this argument. Under sub-secfion 
Section 7 of the Act ihe Wealth-t^ 
cer is authorised to estimate for the P 
pose of determining the U 

asset, the price which it womd rer<^’ 
sold in the open market on 

date. But this rule in the case of ^ . r 
ning business may often be rncouv^ 
and may not yield a true estimate . 
net value of ihe total assets of^ 
ness. The legislature has, 
vided in sub-section (2) (a) ^hat where 
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assessee is carrying on a business for 
which accounts are maintained by him 
regularly, the Wealth-tax Officer may 
determine the net value of the assets of 
the business as a whole, having regard to 
the balance-sheet of such business as on 
tie valuation date and make such ad- 
justments therein as the circumstances of 
die case may require. The power con- 
ferred upon the tax officer to make ad- 
justments as the circumstances of the case 
may require is also for the purpose of 
arriving at the true value of the assets of 
the business. It is of course open to the 
assessee in any particular case to esta- 
blish after producing relevant materials 
that the value given of the fixed assets in 
the balance-sheet is artificially inflated. 
It is also open to the assessee to establish 
by acceptable reasons that the written 
down vmue of any particular asset repre- 
sents the proper value of the asset on the 
relevant valuation date. In the absence 
of any material produced by the assessee 
to demonstrate that the written down 
value is the real value, the Wealth-tax 
Officer would be justified in a normal case 
in taking the value given by the assessee 
itself to its fixed assets in its balance-sheet 
for tire relevant year as the real value of 
the assets for the purposes of the wealth- 
tax. It is a question of fact in each case 
as to whether the depreciation has to be 
taken into account- in ascertaining the 
true value of the assets. The onus of 
roof is on the assessee who must pro- 
uce reliable material to show that the 
written down value of the assets and not 
tire balance-sheet value is the true value. 
If, therefore, the assessee merely claims 
that the written down value of the assets 
should be adopted but fails to produce 
any material to show that the written 
down value is the true value, the Wealth- 
tax Officer is justified in rejecting the 
daims and adopting the values shown by 
the assessee himself (sic in) his balance- 
sheet as the true value of his assets. In 
our opinion the High Court should have 
based its decision on the prindpl e of 
Kesoram Industries case, 1966-59 ITR 
767=(AIR 1966 SC 1370) and the ques- 
tion of law should be answered in the 
manner stated by us in this judgment 

8. But it is necessary to give certahi 
effective directions in this case. Sec- 
tion 27 (6) of the Act requires the Tri- 
brmal on receiving a copy of the jud& 
ment of the Supreme Court or the 
Court as the case may be to pass such 
orders as are necessary to dispose of the 


case conformably to such judgment ThiS| 
dearly imposes an obligation upon tibe| 
Tribimal to dispose of the appeal in the 
light and conformably with the judgment 
of the Supreme Court. Before the Tribu- 
nal passes an order disposing of the ap- 
peal there would normally be a hearing. 
The scope of the hearing must of course 
depend upon the nature of the order pass- 
ed by the Supreme Court. If the Supreme 
Court agrees with the view of the Tribu- 
nal the appeal may be disposed of by a 
formal order. But if the Supreme Court 
disagrees with the Tribunal on a question 
of law, the Tribunal, must modify its order 
in the light of the order of the Supreme 
Court. If the Supreme Court has held 
that the judgment of the Tribimal is viti- 
ated because it is based on no evidence 
or because the judgment proceeds upon a 
misconstruction of the statute, the Tribu- 
nal would be under a duty to dispose of 
the case conformably with tiie opim'on of 
the Supreme Court and on the merits of 
the dispute and re-hear the appeal. In all 
cases, however, opportunity must be af- 
forded to the parties of being heard. In 
Income-tax Appellate Tribunal, Bombay 
V. S. C. Cambatta & Co. Ltd., (1956) 29 
ITR 118 at p. 120=(Am 1958 Bom 509 
at p. 510) the Bombay Court has 

e^lained the procedure followed in the 
disposal of an appeal conformably to the 
judgment of the High Court Chagla, 
C. J., in dehVering tiie judgment of the 
Court observed: 

" when a reference is made to 

the High Court either imder Section 66 
(1) or Section 66 (2) the decision of the 
Appellate Tribunal cannot be looked upon 
as final; in other words, the appeal is not 
finally disposed of. It is only when the 
High Court decided the case, exercises 
its advisory jurisdiction, and gives direo- 
tions to the Tribunal on questions of law, 
and the Tribunal reconsiders the matter 
and decides it; that the appeal is finally 

disposed of it is dear that what 

the Appellate Tribunal is domg after the 
High Court has heard the case is to exer- 
cise its appellate powers tmder Section 83. 
Ihe shape that the appeal would ulti- 
yiately take and the decision that 
the Appellate Tribunal would ultimately 
give would entirely depend upon the 
view taken by the High Court” 

This passage was mroted with approval 
by this Court in Esthuri Aswathia h v. 
Commr. of Income-tax, (1967) 66 ITR 
478=(AIR 1968 SC 36). Ih the present 
case, tiierefore, the answer we have fur- 
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Dished to the Question in the reference 
means that the Appellate Tnb^al inust 
now, in conformity with the jud^ent or 
this Court, act under Section 27 (6) of the 
Act, that is to say, dispose of the case 
after rehearing the respondent-company 
and the Commissioner in the light or the 
evidence and according to law. 

9. There will be no order as to costs. 

Order accordingly. 
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AIR 1970 SUPREME COURT 350 
(V 57 C 76) 

(From: Bombay) 

V. BHARGAVA AND K S. HEGDE, JJ. 

Jotiram Lasman Surange, Appellant v. 
State of Maharashtra, Respondent. 

Criminal Appeal No. 181 of 1968, DX- 
8-10-1969. 

Prevention of Corruption Act (1947), 
Section 5 (1) (d) — Penal Code (I860), 
S. 161 ♦— Secretary of Gram Panchayat 
who was also Talati charged for offence 
of taking bribe Plea of accused that 
he took money for purchasing small 
saving certiGcateg for complainant and 
not for substituting his name in revenue 
records — - Conviction imder Section 5 (1) 
(d) ^d Section 161 held proper in view 
of circumstances found against him. 


The accused, a secretary of a Gram Pari 
dhayatand also Talati was alleged to havi 
taken a certain sum as bribe from th< 
complainant for substituting the name o 
the complain^t as the owner of certaii 
plot of land, in the revenue records. Th< 
accused raised the plea that the money 
he look from the complainant was not b' 
way of bribery but for purchasing th* 
sm^ saying certificates for the complai 
n^t Md that he was authorised to col 
lect the money for the purpose. 

Held, that the accused could be righti' 
coveted under Section 5 (1) (d) 

(iWW accused wen 

U that he mformed complainant that hi 
name was i . 



to la did VfedeSbTu.oTey’’ 
NefeSrt S CeiJiflcateTI 

Lv W of 1 . amount he did n 
EM/LM/Fl63/e9/MVjyM - 


V. State of Maharashtra ; A. IB. : 

first occasion when the accused was ask- : 
ed by bis superior authorities he did not 
put forward the explanation that the ah 
leged sum was received by him for pur- 
chase of certificates (v) the sum was ao- ' 
cepted not in the office or in the house 
of accused but at the bouse of a third 
person (vi) there was nothing on the 
record to show that there was any enmity 
between the accused and the compli- 
riant (Para 6) 

The following Judgment of tiie Court 
was delivered by 


BHARGAVA, J.: — This appeal by spe- 
cial leave has been filed by Jotiram Lax- 
man Surange who was convicted by ffie 
High Court of Bombay for offencej 
pum'shable under Section 5 (1) (d) of the 
Prevention of Corruption Act and Sec- 
tion 161 of the Indian Penal Code read 
with Section 5 (2) of the said Act in an 
appeal filled by the State Government 
against bis 'acquittal by the trial Court 


2. The prosecuttori case was that one 
Thakur was the Mukhtiar of a money- 
lender and landlord Shendure and usm 
to look after his Court work also. In 
1946, Shendure. had advanced money to. 
one Shindgonda Desai and had obtained 
a mortgage of Survey Plot No. 78 in vit 
lage Idmguchi with possession. On 25fa 
June, 1960, Shendure purchased this plot 
in Court sale after obtaining decree on 
the basis of his mortgage. Iri , August, 

1963, the appellant took charge of fiie post 
of Secretary of Gram Panchayat and of 
Talati of this village. On 9th Janu^, 

1964, the appellant sent a letter to Thn^ 
informing hnn that the entry against 
land had been made in the name of nu 
master Shendure,. On the same day, one 
Dundappa presented an application to 
the ^pellant objecting to the or 
Shendure's name in the record showing 
him in possession of this plot Dimdappa 
was claiming to be cultivating this plot 
bn the basis of sharing of crop witn 
Shendure. On 12tb June, 1964, ® 
cation was made by Thakur on befa^ o 
his master Shendure for investment ra a 
sum of Rs. 50/- in small saving 
cates, because that amount had be® P 
by Thakur to the appellant for 

pose. There is some dispute as to , 
date when this sum of Rs, 50/- P--* 

According to the prosecution the pa^ 
was made in December, 1963, 
cording to the appellant, it 
June, 1964, shortly before this 
tion. In August 1964, the .spphcatWB 
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was returned by the Post OflSce refusing 
to issue small savings certificates on the 
ground that the appHcation was signed by 
Thalcur and not by Shendure in whose 
favour these certificates were to be issu- 
ed. These proceedings took place be- 
' cause the appellant was also making col- 
lections for small savings certificates. 
About the same time, Shendure wanted 
that there should be a measurement and 
demarcation of his plot No. 78 and, for 
this purpose, he needed an extract of 
record of ri^ts from the appellant. He 
directed Thmcur to obtain me extract in 
view of the notice already received by 
Thakur from the appellant that Shen- 
dure’s name had been entered against 
this plot. On Srd December, 1964, 
Thakur met the appellant in a witness 
shed in the Court compound and asked 
the appellant to issue the extract. The 
appellant demanded a bribe of Rs. 500/- 
by informing Thakur that Shendure’s 
name was not yet entered in the papers 
and that an objection had been filed by 
Dundappa on 9th January, 1964. The 
appellant promised to tear off the appli- 
cation of Dundappa if the bribe was paid 
to him. Ultimately, after negotiations, 
the amormt of bribe was settled at 
Rs. 200/-. On 7th December, 1964, 
Thakur informed Shendure about this 
settlement with the appellant, whereupon 
Shendiue asked Thalou to rfve informa- 
tion to the police. On 8th December, 
1964, Thakur lodged a complaint with 
tiie police, as a result of which a trap was 
laid on 10th December, 1964. A sum of 
150/- m currency notes was marked 
by putting anthracene powder on them 
and Thakur was given these notes in 
order to hand them over to the ^pellant. 
The Inamdar was asked to send for the 
appeRant who happened to be busy in 
some meeting. He met the appellant at 
about 10.45 a. m. When the appellant 
came Thalcur asked him whether he had 
brought the requisite register for issuing 
the extract of me record of rights. The 
appellant told Thalcur that he had 
brought the extracts, though not the regis- 
ter. The extracts shown to Thalcur were, 
however, undated. The appellant put 
the date in the presence of Thalcur on 
the extracts and gave the extracts to 
Thakur after accepting the payment of 
Rs. 150/-. The arrangement was that 
this smn of Rs. 150/- together with the 
sum of Rs. 50/-, which was already with 
the appellant and which could not be 
spent for purchase of smaR savings certi- 


ficates, would make up the fuR amount 
of bribe money of Rs. 200/- settled be- 
tween them. After the appeRant had re- 
ceived the money, Thalcur went down 
from Ihamdar’s house and informed the 
poRce and other witnesses who were wait- 
ing outside. As the. appeRant attempted 
to go out, he was stopped and the money 
was demanded from mm. The appeRant 
produced the sum of Rs. 150/- in cur- 
rency notes which were attached under a 
Pandianama and, ultimately, a charge- 
sheet was filed against the appeRant for 
acceptance of this bribe. 

8. The appeRant admitted the receipt 
of both the sums of Rs. 50/- and Rs. 150/-, 
but his case was that both the amounts 
were given to him for purchase of smaR 
savings certificates and there was no 
question of payment of any bribe. He 
also admitted that the notes for Rs. 150/*' 
were recovered from him after they had 
been handed over to him by Thalcur, but 
his case was that he did not know that 
any trap was being laid in order to 
charge him with the offence of accepting 
a bribe. According to him, he had been 
asked by his superior authorities to coRect 
money for small savings certificates with 
a cautioning note that the efficiency of his 
work would be judged on the basis of 
success in making coRections for tire 
smaR savings. He accepted the case of 
the prosecution that he had kept the en- 
tries against Survey Plot No. 78 blank 
and had not entered the name of Shen- 
dure, but, according to him, the object 
was not to accept me bribe but to bring 
pressure on Shendure to contribute to- 
wards the smaR savings drive. 

4.- The trial Court accepted the plea 
of the appeRant and held that it was 
more likely that he accepted the money 
for purchase of smaR savings certificates 
for Shendure and, though a trap was laid 
at the instance of Thakur, the appeRant 
was irmocent because he at least did not 
accept the money as a bribe. It was 
Thakur who had this trap laid in order 
to get the appeRant involved in this cri- 
minal case. The High Court, on appeal 
by the State, differed from the trial Court 
and held that, on the facts and circum- 
stances of this case, the finding given by 
the trial Court was entirely wrong and the 
acquittal of the appeRant was totaRy un- 
justified. Consequently, the High Court 
aRowed the appeal of the State and con- 
victed and sentenced the appeRant as 
above. 
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5. In view of the case put forward by 
the prosecution and the appellant, men- 
tioned above, the only question that real- 
ly requires examination is whether Tha- 
kiu-’s case ihat he paid diis amount as a 
bribe to the appellant in order to obtain 
a copy of the extract, and to ensure entry 
of Snendure’s name against Plot No. 78 is 
correct, or whether he made out all this 
story and, in fact, paid the sum of 
Ks. 150/- to the appeUant in addition to 
ihe previous sum of Rs. 50/- for the pur- 
chase of small savings certificates for 
Shendure. The evidence of Thalnu: has 
been given on oath in support of the 
prosecution version, while, on the other 
side, there is no evidence except that the 
appellant made lus statement, under Sec- 
tion 342 of the Code of Criminal Proce- 
dure, giving his version. The High Court: 
believed the evidence of Thakur and, in 
our opinion, very rightly, because there 
were a number of circumstances which 
showed that his version must be correct, 
while the plea put forward by the ap- 
pellant carmot be true. 

6. The circumstances which corrobo- 
rate Thakur and show that his version 
must be correct are: — 

(1) The appellant, in January, 1984, in- 
formed Thakur that Shendure's name had 
already been entered, but gave wrong in- 
formation to Thakur that the name had 
already been entered, while he kept the 
entries open by not entering Slienduure’s 
name against Plot No. 78. His plea that 
he kept the entries open for the purpose 
of demanding money for small savings 
scheme from January, 1964, till Decem- 
ber, 1964, under the instructions from 
superior authorities has been found to be 
entirely wrong. 

(2) No receipt was given by the appel- 
lant to Thakur when ne received the sum 
of Rs. 150/- from him. If the money 
was reaUy received for purchase of small 
savings certificates, the appellant would 
surely have given a receipt to Thakur 
when he accepted this money for that pur- 
pose. The absence of the receipt is only 
consistent with the acceptance of this 
money as a bribe. 

(3) When the appellant obtamed this 
sum of Rs. 150/- tom Thakur, he did not 
ask Thakur to give an application signed 
by Shendure for purchase of small savings 
certificates. Earlier, the application for pur- 
chase of small savings certificates of the 
value of Rs. 50/- had already been return- 
ed by the Post Office on the ground that 


it required the signature of Shendme. In 
case, the appellant was really taking this 
stun of Rs. 150/- for purchase of small 
savings certificates, he,. in the light of that 
earlier experience, would have certainly 
insisted on taking a vmtten application 
from Shendure for purchase of the certi- 
ficates, because, if no such application 
was given subsequently by Shendinre, the 
appellant would have been forced to 
return this money and would have failed 
to utilise it for the purpose of purchasing 
the certificates. If sucli application had 
been obtained, the appellant could have 
produced it as proof that the money was 
received not as a bribe, but for the pur- 
pose mentioned by him. The absence of 
such an apph'cation is a very strong cir- 
cumstance showing that the sum was 
not received for purchase of certificates, 
but as a bribe as stated by Tlialcur. 

(4) On the very first occasion when the 
appellant was questioned by his superior 
authorities, he did not come forward with 
the explanation that the sum of Rs. 150/- 
was received by him for purchase of small 
savings certificates; and this plea was 
taken only as an after-thought. 

(5) This sum of Rs. 150/- was accepted 
by the appellant not at lus own house or 
office, but at the house of a lliird person, 
viz., the Inamdar. If the money was 
being received for small savings certifica- 
tes, he would have obviously accepted the 
money at his ovra place of work; and 

(6) Nothing has been established on the 
record to show that Shendure had any 
enmity vdth the appellant, so that he 
could have no motive to make out a false 
case of bribery agairist the appellant. 
Shendure, even according to the appel- 
lant, is a rich man and it carmot be ex- 
pected that he would try to make out .a 
false case simply because a small sum of 
Rs. 200/- was demanded from him by the 
appellant for purchase of small savings 
certificates. 

7. On the other hand, there are no 
circumstances established tom the evi- 
dence on the record which are inconsis- 
tent with the prosecution case and which 
would show that this sum of Rs. 150/- 
could not have been paid as a part of the 
bribe of Rs. 200/- demanded by the ap- 
pellant. The appellants case that on the 
3rd December, 1964, when there were 
negotiations between him and Thakur, 
the meeting took place not in the witoess 
shed of the Court but in the room of 
the Sheristedar has been rightly rejected 
by the Hi^ Court; The trial Court • 
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wron^y accepted this plea, purporting to 
rely on some admission made by Thakur 
which was only to the effect that defence 
witness Kulkami used to sit in the Sheris- 
tedar’s room. There was no admission by 
Thakur indicating that the meeting be- 
tween him and the appellant took place 
in that room. There is the further cir- 
cumstance that the version of the' talk 
put forward by the appellant in his state- 
ment under Section 842, Criminal Proce- 
dme Code, is different from the version 
given by the defence witness Kullcami in 
his evidence. Kulkami says that, in the 
tallc in his presence tlie only question that 
arose was of tlie appellant mving an extract 
from the records to Thalair if Thakur 
paid the money for purchase of small 
savings certificates, while, according to 
the appellant, he had told Thakur on that 
very occasion that the entry had been 
kept blanlc and that Dundappa's applica- 
tion had been received by him claiming 
that his name should be entered and not 
Shendure’s. 

8. In these circumstances, the Hi^ 
Court was quite right in holding that the 
trial Court went wrong in accepting the 
plea of the defence and in rejecting the 
prosecution case. There is no reason for 
our interference with the jud^ent of the 
High Court The appeal is dismissed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 859 
(V 57 C 77) 

S. M. SnCRI AND P. JAGANMOHAN 
REDDY, JJ. 

Eantilal Chandulal Mehta, Appellant 
V. State of Maharashtra and another. Res- 
pondents. 

Criminal Appeal No. 260 of 1968, D/- 
OLO-10-1969. 

(A) Crhninal P. C. a898). Secs. 423 (1) 
(d), 535, 231 — Charge can be altered at 
appellate stage Charge altered and 
case remanded for fresh argument — Ac- 
cused given opportunity to adduce evi- 
dence — No new trial — No prejudice — 
Constitution of India, Article 136 ^ — 
Supreme Court will not interfere with 
judicial exercise of discretion. 

The Criminal Procedure Code gives 
iample power to the Comis to alter or 
amend a charge whether by the Trial 
Court or by the appdlate Court provided 
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that the accused has not to face a charge 
for a new offence or is not prejudiced 
either by keeping him in the dark about 
that charge or in not giving a full oppor- 
tunity of meeting it and putting forward 
any defence open to him, on the charge 
finally preferred against him. The power 
of the appellate Comt is set out in Sec- 
tion 423, Criminal Procedure Code and 
invests it with very wide powers. A par- 
ticular reference may be made to Q. (d) 
of sub-sechon (1) as empowering it even 
to make any amendment or any conse- 
quential or incidental order that may be 
just or proper. Apart from this power 
of the appellate Court to alter or amend 
a charge. Section 535, Criminal Proce- 
dure Code further provides that no find- 
ing or sentence pronounced or passed 
shall be deemed to be invalid merely on 
the ground that no charge has been 
framed unless the Court of appeal or 
revision thinks that the omission to do so 
has occasioned failme of justice and if in 
the opinion of any of these Courts a 
failure of justice has been occasioned by 
an omission to frame a charge, it shall 
order a charge to be framed and direct 
that the trial be recommenced from the 
point immediately after the framing of 
the charge. AIR 1943 PC 192, Rel. on. 

(Para 8) 

Held that what the appellate Comt did 
was to amend the charge and remand the 
case, but ch’d not intend nor did it direct 
a new trial, but only an opportunity 
was mven to the accused to safeguard 
himsm against any prejuch'ce by giving 
him an opportunity to recall any vrit- 
nesses and adduce any evidence on his 
behalf. The offence with which the ao 
cused was charged alternatively was the 
same namely under Section 406, Indian 
Penal Code. The entire transaction was 
one and indivisible inasmuch as he was 
not only required to ans\ver the charge 
of misappropriation of money but in the 
alternative misappropriation of goods 
which the complainant contended became 
theirs as soon as the accused purchased 
them with the moneys it advanced 
which were alleged to have been misap- 
propriated. No prejudice could be said 
to have been caused or was likely to be 
caused to the accused by the amendment 
of the charge, so as to indude misapprcH 
priation of goods. (Para ^ 

The Supreme Court would not inter- 
fere TOth the judidal exerc^e of discre- 
tion of the Judge in framing the charge 
and in giving the accaised an opportunity 
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to recall any witnesses or adduce fr^h 
ewdence on his behalf. If no; objection 
could be taken to the trial Court in fram- 
ing the original charge it is diBBcult td 
see how an objection can be taken before 
the Supreme Court to the framing of. an 
alternate charge on .the same allegation 
in the complaint (Para 5) 

(B) Constitution of India, Article 186 

No ground talcen in special leave petition 
— Cannot be allowed to be raised id 

argument (Para 5) 

Cases Referred; Chronological PaitaS 
(1948) AIR 1943 PC 192 (V 80} = 

70 had App 198, Thakur Shah v. 

Emperor 3 

The following Judgment of the Cotut 
was delivered by 

P. JAGANMOHAN REDDY, J.:— This 
appeal is by special leave against the 
order of the High Court of Bornbay dated 
the 18th October, 1968, allowing me oral 
^plication of the learned advocate for 
the respondent for the amendment of the 
charge in terms of the draft submitted 
by him and directing the Chief Presidency 
Magistrate to assign the case to some 
Court for holding a new trial in respect 
of the amended charge. This order wc^ 
made in the following circumstances; 

The appellant was one of the partners 
of a firm Chandulal Kanji & Co. along 
with his brother Chandidd K. Mehta. By 
and under an agreement called the Pack- 
ing Credit Agreement entered into be- 
tween the finn and the second respon- 
dent, the Union Bank of India, the ap- 
pellant obtained 75 per cent of the value 
of groundnut extraction to be purchased 
by the firm and exported to the United 
Etagdom and other European countries 
from the Bank on the condition that im- 
mediately after the purchase of the goods 
and its export the shipping documents 
would be sent to it This arrangement 
required the firm while sending a letter 
requesting the credit to be given to it, tn 
enclose the contract of sale of groundnut 
extraction entered into between it and 
the foreign firm. On receipt of this let- 
ter and the agreement the bank would 
advance 75 per cent of the money re- 
quired to pruchase the groundnut extrac- 
tion, ; After the amount was received, 
goods had to be purchased from the mills 
and shipped for export and the shipping 
documents sent to the Bank withto a 
month from the date of sudi advance. It 
appears that under this arrangement the 


second respondent Bank had advanced 
under the Cash Credit Agreement and the 
Packing, Credit A^eement nearly rupees 
4 lacs on several dates the fitait of which 
was March 27, 1965, which was for the 
purchase of 200 tons of groundnut ex- 
traction and with which we are now con- 
cerned. The Cash Credit Agreement, the 
Packing Credit Agreement and the letter 
requesting the advance of Rs. 60,000/!- 
were all signed on the "same date. The 
advance, as requested, was also made on 
the 27th March, 1965.- Goods were piur- 
chased but could not be shipped withiri 
a month from the date of the advance 
because, as stated in the letter of the 
appellant dated the 27th April, due to 
diange in the schedule of departure of 
the snips it was not possible to e^ort the 
goods on the 24th or 25th March as origi- 
nally planned as such he undertook to ship 
the goods within a week thereafter. 
On the same day, the appellant further 
sent a declaration that the firm had 
piuchased 800 tons from the advance 
made to it and is holding the stock. On 
the 6th May the Bank requested the 
firin to forward the shipping documents in 
respect of the seven agreements of which 
one related to the agreement of 27ih 
March. When the shipping documents 
were not sent to it in conformity with the 
several documents the bank made cer- 
tain enquiries from its branch in Vera- 
val, a port in Kathiawar and received 
certain information as to the dates on 
which the various quantities were evert- 
ed and the ships in which they were sent 
As the shipping documents were not sent 
to the second respondent as required 
under the agreements entered into with 
it it again called on the firm on the ^th 
May to hand over the documents to it in 
respect of the groundnut emorted. When 
this request was not combed with, it 
filed a complaint against the appellant 
who alone was the active partner of the 
firm,^ in the Coiut of me Presidency 
Magistrate on the 26th May, alleging 
against him misappropriation of moneys 
and goods contrary to the agreement. In 
support of this complaint the manager of 
the Bank gave evidence and at the stage 
of framing the cha^e the Magistrate 
heard the lawyers for both sides. He 
framed only one, charge against the ac- 
cused for misappropriation of the, moneys 
■under Section 408, Indian Penal Code 
advanced by the Bank in respect of which 
the Magistrate ultimately convicted him 
on 81st Augosti 1968 and sentenced him 
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to 18 months’ rigorous impiisonment. 
Against this conviction the appellant ap- 
pealed to the Hi^ Court and when the 
case came up for hearing and had been 
argued for a considerable length, the 
advocate for the complainant, the second 
respondent, appears to have made an oral 
application for amending the charge fram- 
ed by the Magistrate as per the draft 
handed over to the learned Judge which 
was to be added as an alternative charge 
to the charge already framed. It was 
contended that the Magistrate had framed 
a charge merely in respect of the entrust- 
ment of the moneys that were advanced 
by the Bank to the appellant but even so 
the evidence had been led on behalf of 
the complainant at the trial to show that 
apart from the money vrith which the ap- 
pellant was said to have been entrusted 
with, even the goods that were purchased 
by the appellant with the moneys so ad- 
vanced had also been entrusted to him 
and which he had agreed to hold on ac- 
count of the Bank. This prayer was op- 
posed by the learned Advocate for the 
appellant who contended that it was open 
to the complainant to have urged the 
Magistrate at the time when the charge 
was being framed to have an alternate 
dharge staular to the one now required 
to be added. In fact it was stated by the 
learned advocate that the charge was ac- 
tually framed by the Magistrate after 
substantial evidence of the complainant 
had been recorded by him and after the 
complainant’s advocate in the lower Coiut 
had discussions on the question of the 
framing of charge, but in spite of it only 
one charge was framed against the ap- 
pellant for breach of trust in respect of 
moneys said to have been entrusted to 
the appellant by the Banlc. The charge 
relating to goods was omitted and not 
framed. It was also pointed out that the 
altering or amending of charge at this 
stage would really amount to the framing 
of a totally new charge in regard to al- 
together a new subject-matter, namely, 
alleged entrustment of goods, which if 
permitted would prejudice the accused 
in his defence. The learned Judge, however, 
after hearing these arguments thought 
that a charge which would include entrust- 
ment of moneys as well as entrustment of 
goods ou^t to have been framed by the 
Magistrate but having regard to the 
materials which have already been 
brou^t on record by the complainMt at 
the trial he thought that it was desirable 
in the interest of justice to allow the 


amendment The following directions, 
given by the learned Judge are relevant 
for the determination of ihe contention 
urged before us: 

T direct that the charge as framed, by 
the learned Magistrate he altered and 
amended in terms of the draft amend- 
ment submitted and send the case back 
for a new trial on this amended charge 
so as to enable the appellant to have fSl 
opportunity to meet this case, till which 
time this appeal is kept pending. 

I direct that the papers be sent to the 
learned Chief Presidency Magistrate 
forthwith and the learned Chief Presi- 
dency Magistrate is further directed to 
^sign the case to some Court for hold- 
ing ihe new trial I further direct that 
the new trial should be expeditiously com- 
pleted and preferably wimin two months 
from the receipt of the papers by the 
Court to which the case would be assign- 
ed by the learned Chief Presidency 
Magistrate. 

The other two appeals being Criminal 
Appeals Nos. 1162 and 1163 of 1966 
should also be adjourned as part-heard 
matters and to be put up along with Cri- 
minal Appeal No. 1161 of 1965 after the 
record and the proceedings of the new 
trial is received by this Court” 

2. Mr. Chari on behalf of the appel- 
lant construing the above order as a clirec- 
tion for a new trial without disposing of 
the appeal contends that it is unwarrant- 
ed, rnnair, inequitable and unsupported 
by any of the provisions of the Code of 
Criminal Procedure, The learned advo- 
cate further submits that it is grossly pre- 
judicial to the accused, for the prosecu- 
tion to wait tiU the end of the trial and 
then say that the charge should be 
amended. It could have easily insisted 
at the stage of framing the charge itself 
that an additional charge should be fram- 
ed and if the prayer was not accepted 
it could have come in revision. The 
prosecution having let the trial proceed 
to the end without insisting on any addi- 
tional charge cannot now oefore an ap- 
pellate Court ask for its amendment nor 
should the said amendment be permitted. 
Secondly, he submits that the learned 
Judge did not consider the question whe- 
ther there was or was not' a prima fade 
case of entrustment of goods. In fact it 
is the contention that the cumulative 
efiEect of the agreement and the transac- 
tion between the appellant and the second 
respondent Bank does not disclose en- 



S. C. [Prs. 2-S] Kantflal v. State o£ Maharashtra (P. J. Reddy J.) A.I.R. 


Irustment of moneys to sustain the charge 
for wMch the appellant was convicted and 
if .there can be no question of any en- 
trustment of moneys there can be no en- 
trustment of goods. The learned Judge, 
it is stated should have adverted his mind 
to this aspect of the case before he per- 
mitted the framing of adchtional charge 
and directed the Magistrate to hold a new 
trial, hi fact the learned advocate urged 
that before the Magistrate the second res- 
pondent’s advocate had specifically stated 
that the trial should proceed only on one 
charge relating to entrustment of moneys 
as a test case and having taken up tms 
position no prayer for the addition of an- 
other charge can be made or ought to 
have been granted. But Shri Tarkunde 
appearing on behalf of the second res- 
pondent denies tliat tliere was an}'^ such 
submission and contends that in fac± 
Tulzapurkar, J., did not direct a new trial 
as suggested by the advocate on behalf 
of die appellant though the use of the 
words "new trial” has unhappily given 
rise to such a contention. What in fact 
die learned Judge did' was to send the 
case back to tlie Mamsbrate to enable the 
appellant to have full opportunity to meet 
die case and return the record to the 
Court to enable it to dispose of the ap- 
peal on both the charges. The learned 
advocate submits that mere is no illega- 
lity in the order of die learned Judge 
because what the appellate Court could 
have done itself it is directing the Magis- 
trate to do, namely, to give an opportu- 
nity to the accused to call the prosecu- 
tion witnesses if he so desires, obtain his 
statement under Section 342 in respect of 
the additional charge and to allow him to 
record any evidence on his behalf if he 
is so desirous. It appears to us that the 
contention of Shri Tarlcunde is amply 
justified by the following observations of 
the learned Judge allowing the applica- 
tion for amendment made by Mr. Patel 
on behalf of the second respondent; 

"T have therefore asked Mr. Khambata 
as to whether the appellant would like 
to have an opportunity of a new trial 
where he could meet this case and Mr. 
Khambata has stated that the proper 
course for the Court, after allowing 
amendment of the charge in the manner 
sought by the complainant, would be to 
order a new trial. Mr. Patel for the com- 
plainant, however, has stated before me 
that even during such new trial that 
would be ordered by the Court, no fresh 
evidence would be led on behalf of the 


complainant and the complainant would 
be relying upon the self-same material 
that has already been brought on record 
by the complainant at the trial, which 
is already concluded. 

Mr. Khambata also urged before me 
that if I were inclined to allow the 
application of Mr. Patel, I should dispose 
of die appeal which dems 'with the alleg- 
ed entrustment of the monies and either 
accept the findings or set aside the find- 
ings and thereafter order a new trial in 
regard to the alleged entrustment of the 
goods, I feel that it would be desirable 
and proper to keep this pending till the 
opportunity that is being given to the 
appellant-accused No. 2 to meet this new 
case is fully availed of by him and the 
record of such new trial is received by 
this Court 

I accordin^y allow the application of 
Mr. Patel for amendment of the charge 
in terms of the draft submitted by him. 
From the above observations it would be 
dear that the learned Judge did not in- 
tend that the trial shoilld be a new trial 
in the sense that the Magistrate would 
record the evidence afresh, see whether 
there was a prima facie case for framing 
a charge and if there was, to frame 
a charge, then permit the complainant to 
lead evidence, record the statement of the 
accused under S. 342 and adduce evidence 
on his behalf after wliich he would pro- 
nounce judgment of conviction or ac- 
quittal. If he had so intended and had 
directed a totally new tital as is alleged, 
he could not have rejected tire conten- 
tion of Shri Khambata for the appellant 
that he should dispose of the appeal and 
order a new trial on the additional charge 
nor would he have directed tliat the ap- 
peal should be kept pending till the re- 
cord of the new trial is received back in 
his Court which could only be after giv- 
ing the accused . appellant an opportunity 
to meet the case on the additional charge. 

8. . On this interpretation of the order 
the question is whether what has been 
directed by the learned Judge is in con- 
formity with the provisions of the Code 
of Criminal Procedure. In our view the 
Criminal Procedure Code gives ample 
power to the Courts to alter or amend a, 
charge whether by the trial Court or by 
the Appellate Court provided that the 
accused has not to face a charge for a 
new offence or is not prejudiced either 
by keeping him in the dark about that 
charge or in not ^ving a full opportunity 
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of meeting it and putting forward any 
defence open to him, on the charge final- 
ly preferred against him. The power of 
the Appellate Court is set out in Sec- 
tion 4^, Criminal Procedure Code and 
invests it with very wide powers. A parti- 
cular reference may be made to Cl. (d) 
of sub-section (1) as empowering it even 
to make any amendment or any conse- 
quential or incidental order that may be 
just or proper. Apart from this power of 
the Appellate Court to alter or amend a 
charge. Section 535, Criminal Procedure 
Code further provides that no finding or 
sentence pronounced or passed shall be 
deemed to be invalid merely on the 
ground that no charge has been framed 
unless the Court of appeal or revision 
thinlcs that the omission to do so has oc- 
casioned failure of justice and if in the 
opinion of any of these Courts a failure 
or justice has been occasioned by an 
omission to frame a charge, it shall order 
a charge to be framed and direct that the 
trial be recommenced from the point im- 
mediately after the framing of the charge. 
The wide and extensive power which an 
appellate or revisional Court can exer- 
cise in this regard has also the support 
of the Privy Coimcil. Lord Porter who 
dehvered the opinion of the Judicial 
Committee in Thakur Shall v. Emperor, 
AER 1943 PC 192 had occasion to point 
out that while the history of the growth 
of Criminal Law in England, its line of 
development and the technicalities con- 
sequent thereon would have made it 
more diificult, and may be impossible, to 
justify a variation of the charge, Indian 
Law was subject to no such limitation 
but is governed solely by the Penal Code 
and Criminal Procedure Code. In that 
case the Privy Council was called on to 
decide whether the alteration of the 
charge and the conviction from one of 
abetment of forgery by known person 
or persons to abetment of forgery oy an 
unknown person or persons vitiated the 
conviction. It was held that it did not, be- 
cause an Appellate Court had wide powers 
conferred upon it by S. 423 and in parti- 
cular by sub-s. (1) (d) of that Section, 
which is “always of course subject to 
the limitation Aat no course should be 
taken by reason of which the accused 
may be prejudiced either because he 
is not fully aware of the charge made or 
is not given full opportunity of meeting 
it and putting forward any defence open 
fo him on the charge finsdly preferred.” 


4. In this case Shri Chari contends 
that (1) what the High Court should have 
done, if it foimd that interest of justice 
required it, either to have recorded the 
evidence itself or fo have asked the 
trial Court to record it and send it 
back, but it caimot refuse to give a find- 
ing on the charge for which he was con- 
victed and (2) that the prosecution hav- 
ing proceeded with the trial on the charge 
framed and not having asked for an 
amendment at that stage cannot ask tlie 
appellate Court to amend or add to the 
cliarge. It appears to us that both these 
contentions are based on a im'sreading of 
the order of the High Court. As already 
pointed out the learned Judge of the 
High Court did not intend nor did he 
direct a new trial in the sense that it is 
contended he had done. There was in 
fact no retrial directed, but only an op- 
portunity was given to the accused to 
safeguard himself against any prejudice 
by giving him an opportunity to recall any 
witnesses and adduce any evidence on his 
behalf. The appellant has also under- 
stood the order not as a retrial is clear 
from ground (f) of the Special Leave 
Petition filed before us. It is therefore 
not necessary for us to examine the scope 
and extent of the power or circumstan- 
ces in which a retrial should be ordered. 
The complainant’s Advocate Shri Tar- 
fcunde in fact said and even now submits 
before us that he does not want to lead 
any evidence and would be satisfied on 
the same evidence to sustain a convic- 
tion on the amended charge, nor does the 
alternative charge now framed requires 
him to answer a charge against him of a 
new offence winch would cause preju- 
dice. The offence with which he is now 
charged alternatively is the same namely 
under Section 406 but as the entire trans- 
action was one and indivisible he is not 
only required to answer the charge of 
nusappropriation of money but in the 
alternative misappropriation of goods 
which the complainant Bank contends be- 
came theirs as soon as the accused pur- 
chased them with the moneys it ad- 
vanced. In our view no prejudice is 
caused or is likely to be caused to the 
accused by the amendment of the charge 
as directed by the High Comi:. 

5. It was again contended tihat the 
High Court ought to have considered 
whether there was a prima facie case 
against the accused to justify the framing 
of the amended charge particularly when 
it took the view that &e first charge could 
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not be sustained. We do not think the 

learned Judge expressed any view as to 
the maintainability or otherwise of the 
conviction, but thought there sho^d have 
also been framed an alternate charge m 
reject of the goods. It is true that the 
Court did not give any reasons as to why 
it thhiks there was a prima facie case, 
but being an Appellate Court perhaps it 
was anxious to avoid giving an impres- 
sion that it has taken any particular view 
of the evidence. The accused raised no 
ground on this accoimt in the Sped^ 
Leave Petition, nor do we think on 
account we should interfere with the 
judidal exercise of discretion of the learn- 
ed Judge in framing the charge and in 
giving me accused an opportunity to re- 
call any witnesses or adduce fresh evi- 
dence on his behalf. If no objection 
could be taken to the trial Court in fram- 
ing the original charge it is difficult to 
see how an objection can be taken at this 
stage to the framing of an alternate 
charge on the same legation in the com- 
plaint. 

6. The appeal is. accordingly dismiss- 
ed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 864 
(V 57 C 78) 

(From Tripura: AIR 1988 Tripura 8) 

J. C. SHAH AND K. S. HEGDE, JJ. 

Naresh Chandra Saha, Appellant v. 
Union Territory of Tripura and others. 
Respondents. 

Civil Appeal No. 2203 of 1968, D/5- 
6-10-1969. 

(A) Conslitulion of India, Artide 811 
f— Sub-Treasury Officer officiating in post 
of Superintendent of Surveys — Supen- 
sion followed by dismissal of officer < 
Suspension and dismissal set aside by 
Judicial Commissioner — Reinstatement 
to post of Superintendent of Survey ‘ 
Reversion to the post of Sub-treasury 
Officer with retrospective effect hy same 
order of reinstatement ^ Validity. 

The appellant who was officiating in 
the post of Superintendent of Surveys, 
was suspended on 6th May, 1957. The 
order of suspension and the order of dis- 
missal which followed it were set aside by 
the Juffidal Commissioner, Tripura. The 
Chief Comnaissioher by order dated 7th 
November, 1960 reinstated the appellant 
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to the post of Superiiitendenf of Smwe 3 ra 
with effect from 7th May, 1957 and by 
the same order reverted him to his sub- 
stantive post of Sub-treasury Officer with 
retrospective effect from 7ui Jime, 1957. 

Held that the order dated 7th' Novem- 
ber, 1960 passed by the Chief Commis- 
sioner was not illegaL (Paras 4, 5 

and ,6) 

The reversion of the appellant from 
Jime 7, 1957 to his substantive post did 
not entail forfeiture of his pay or allow- 
ances or loss of seniority in nis substan- 
tive rank or stoppage or postponement 
of his future chances of promotion. AIR 
1958 SC 86, DisL (Para 5) 

It could not be urged that whenever 
a person was reinstated as from the date 
on which his service were terminated 
he must be restored to the same office 
which he was holding at the date of the 
termination of employment or suspension 
and must receive salary uptO' the date 
of reinstatement which that office car- 
ried. If the appellant had not been sus- 
pended, it was open to the Chief Com- 
missioner still to revert him to his sub- 
stantive post. There was no reason for 
holding that the Chief Conunissioner 
could not do so when he reinstated the 
appellant (Para 6) 

There was no ground for thinking that 
the order was made maliciously, the rea- 
son for reversion being that since Jime 7, 
1957 another officer approved by U.P.S.C. 
was occupying the post of the Superin- 
tendent of Surveys. ^ara 6) 

(B) Constitution of India, ArtideS 220 
and 311 Order of reversion of civil 
servant from officiating post to substan- 
tive post — Petition cb^enging validity 
of order filed nearly -after seven years — j 
R efusal to entertain held justifiable. 

(Para 8) 

Cases Referred: Chronological Paras 
(1958) AIR 1958 SC 86 (V, 45) = 

1958 SCR 828, Parshotam Lai , ; 
Dhingra v. Union of India 5 

The following Judgment of the Coxnt 
was delivered by 

SHAH, J.: The appellant joined tho 
Tripura Civil Service on October 80, 1949 
and was posted as a probationer Divi- 
sional Purchasing Officer, Dharmnagar. 3h' 
1953 the Tripura Civil Service was rolit into 
two cadres-senior officers being absorbed 
as Sub-Divisional Officers and jimior offi- 
cers as Sub-Treasury Officers. The ap- 
pellant was absorbed as Sub-Treasury 
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Officer with effect from April 1, 1950. 
On May 10, 1954, the appellant was ap- 
pointed officiating Sub-Divisional Officer 
with effect from September 10, 1953. By 
order dated May 12, 1954, the appellant 
was reverted to the post of Sub-Treasury 
Officer with effect from May 6, 1954. The 
appellant made several representations to 
the Chief Commissioner but without suc- 
cess. The appellant was suspended by 
order dated May 6, 1957, for failure to 
obey the orders of the Additional District 
Magistrate and he was dismissed with 
effect from July 3, 1958, by the order of 
the Chief Commissioner. 

2. The ajmellant moved a petition in 
the Court or the Judicial Commissioner 
at Tripura challen^g the orders of sus- 
pension and dismissal. On February 19, 
1960 the Court set aside the impugned 
orders. By order dated November 7, 1960 
the Chief Commissioner reinstated the 
appellant to the post of Superintendent 
or Surveys and by the same order revert- 
ed binri to his substantive post of Sub- 
Treasury Officer with retrospective effect 
from June 7, 1957. The appeal of the 
appellant to the President having been 
rejected, he moved a petition in the 
Court of the Judicial Commissioner for 
a writ quashffig the orders dated May 12, 
1954 and November 7, 1960. The appel- 
lant contended that an order of reversion 
cannot be made to have retrospective 
operation. 

8. The pefifioiS insofar as it relates to 
the first order was belated. Again there 
is no ground for holding that retrospec- 
tive operation was in fact given to that 
order of reversion. By the order dated 
May 12, 1954 the appellant was reverted 
to the post of Sub-Treasuty Officer, but 
the order did not state the date from 
which the order was to be effective. In 
summarising the averments made in the 
petition, ihe Judicial Commissioner sta- 
ted that the petitioner had alleged that 
the order dated May 12, 1954, was to 
have effect from May 6, 1954. A copy 
of that petition is not filed in this Court 
and we are tmable to accept, especially 
having regard to the terms of the order, 
that any retrospective operation was 
sou^t to be given. In any event the 
Judicial Commissioner . was justified in 
refosing to entertain any contention as 
to the validity of the order of reversion 
made nearly seven years before the date 
on which the petition was filed. 

4. The second order dated November 
7, 1960, passed by the Chief Commis- 
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sioner consists of two parts — (i) that foe 
appellant be reinstated in the post of the 
Superintendent of Surveys with effect 
from the afternoon of May 7, 1957; and 
(ii) that ihe appellant be reverted to the 
substantive post of Sub-Treasury Officer 
with retrospective effect from June 7, 
1957. The araellanti as already stated, 
was suspendedT on May 6, 1957. The 
order of suspension and me order of dis- 
missal which followed it were set aside 
by the Judicial Conunissioner, and the 
Chief Commissioner therefore reinstated 
the appellant with effect from the ^er- 
noon of May 7, 1957 to the post occupi- 
ed by the appellant on the date on which 
he was suspended. But the appellant was 
not holding the post of Superintendent of 
Surveys substantively; he was merely 
offidating in that post. He was there- 
fore reverted with effect from June 7, 
1957 to his substantive post. The order 
was passed because the post was filled 
by another officer approved by the 
U. P. S. C. 

5. Counsel for the appellant reh'ed 
upon the observations made by S. R. Das, 
G. J. in Parshotam Lai Dhinma v. Union 
of India, 1958 SCR 828 = (AIR 1958 SC 
86 at p. 49): 

"But the mere fact that the Servant 
has no title to the post or the rank and 
the Government has, by contract, express 
or implied, or under the rules, foe right 
to reduce him to a lower post does not 
mean that an order of reduction of a 
servant to a lower post or rank cannot 
in any circumstances be a punishment. 
The real test for determining whefoer foe 
reduction in such cases is or is not by 
way of punishment is to find out if foe 
order for the reduction also visits foe ser- 
vant with any penal consequences. Thus 
if foe order entails or provides for foe 
forfeiture of his pay or ^owances or foe 
loss of his seniority in his substantive 
rank or foe stoppage or postponement of 
his further chances of promotion, then that 
circumstance may inmcate that although 
in form foe Government had purported 
to exerdse its right to terminate foe 
employment or to reduce foe servant to' 
a lower rank under foe terms of the con- 
tract of employment or under foe rules, 
in truth and reality foe Government has 
terminated the employment as and by 
way of penalty.” 

These observations, in our judgment dO 
not assist foe appellant. The order re- 
verting foe appellant from June 7, 1957, 
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to Ixis substantive post does not entail for- 
feiture of his pay or allowances or loss 
of seniority in his substantive rank or 
stoppage or postponement of his future 
chances of promotion. 

6. Coimsel for the appellant urged that 
whenever a person is reinstated as from 
the date on which his services were ter- 
minated he must be restored to the same 
office which he was holding at the date 
of the termination of employment or sus- 
pension and must receive salary upto the 
date of reinstatement which that office 
carried. We find no warrant for the sub- 
mission. If the appellant had not been 
suspended, it was open to the Cliief Com- 
missioner stQl to revert him to his sub- 
stantive post. We see no reason for hold- 
ing that the Chief Commissioner could 
not do so when he reinstated tire ajjpel- 
lant. There is no ground for tlunldng 
that the order was made maliciously. The 
reason for reversion "was that since June 
7, 1957 another officer was occupying the 
post of the Superintendent of Surveys. 
The post having been j already filled, Ihe 
appellant cannot claim’ that when he was 
reinstated he should have been paid emo- 
luments attached to the office of Sub- 
Divisional Officer on the footing that he 
continued to occupy that office which he 
was holding in an officiating capacity. 

7. The appeal therefore fails and is 
dismissed. Having regard to the circum- 
stances of the case there will be no order 
as to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 366 
(V 57 C 79) 

(From Delhi) 

S. M. SIKRI, G. K. MITTER AND 
JAGANMOHAN REDDY, JJ. 

Ram Dayal, Appellant v. Municipal 
Corporation of Delhi and another. Res- 
pondent. 

Criminal Appeal No. 80 of 1968, D/- 
7-10-1969, 

Prevention of Food Adulteration Act 
(1954), Section 13 — Criminal P. C. (1898), 
Sections 510 (2), 257 — Report of jPubUc 
Analyst — Accused has right to call 
Public Analyst to be examined and cross- 
examined — The fact that certificate of 
Director of Central Laboratory supersedes 
report of Public Analyst and is conclusive 
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and final does not limit this ri^t of 
accused. 

Where certificates are not made final 
and conclusive evidence of the facts sta- 
ted dierein, it will be open to the party 
against whom certificates which are de-^ 
dared to be suffident evidence, either 7 
to rebut the facts stated therein by his 
own or other evidence or to require the ; ex- 
pert to be produced for cross-examination 
which prayer the court is bound to consi- 
der on merits in granting or rejecting.it. 
■There is no presumption tliat the con- 
tents are true or correct though such certi- 
ficate is evidence without formal proof. 

In any case where there is evidence to 
the contra the court is botmd to consider 
that evidence along widi such a certifi- 
cate with or without the evidence of the 
expert who gave it being called and come 
to its own cohdusion. It is true that 
sub-section (2) of Section 13 of the Act 
has given a right both to die accused as 
well as the complainant on payment of the 
prescribed fee to apply to the Court after 
the prosecution has been instituted to 
send part of the sample preserved as re- 
quired under sub-dause (i) or sub-cl. (iii) 
of Clause (c) of sub-section (1) of Sec- 
tion 11 to the Director of. me Central 
Laboratory for a certificate, and the 
Court is boxmd to send it under its seal 
to the said Director who has to submit 
a report within one month from the date 
of the receipt. This certificate under 
sub-section (3) supersedes the Pubh'c Ana- 
lysts certificate and is conclusive and 
final under sub-section (5). But nothing 
contained in tlrese sub-sections relating 
to ce^icate of tlie Director of tlie Cen- 
tral Food Laboratory in any : way limits 
die right of the accused under Section 257 
of the Code of Criminal Procedure to 
require the Public Analyst to be pro- 
duced. Tlie court may, reject the prayer 
for good and suffident reasons such as 
for instance where it is made for the 
purpose of vexation or dealy or for de- 
feating the ends of justice. AIR 1966 SC 
128 and Cri; Appeal No. 161 of 1966, D/- 
3-5-1968 (SC), Relied on. (Para 4) 

Where ihe accused was prosecuted for 
selling Ladoos which were alleged to 
have oeen adulterated with unpermitted 
colour and the accused knew what colour 
he had added and could have easily said 
that the colour was the permitted one 
but did not say so in his examination 
under Section 342, Criminal P. C. and 
he did not even mal<e an apph'cation 
under Section 13 (a) c allin g for the re- 
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port of the Director of Central Labora- 
tory, and did not make even before the 
Supreme Court any attempt why the evi- 
dence of the Public Andyst was required 
and what was the specific point which 
needed to be elucidated; Hmd that the 
application for examination of the Public 
/malyst was made mere to delay the dis- 
posal of the case. (Para 7) 

Cases Referred: Chronological Paras 

(1968) Cii Appeal No, 161 of 1966, 

D/- 3-5-1968 (SC), Suldimal Gupta 
V. Corporation of Calcutta 6 

(1966) Am 1966 SC 128 (V 53) = 

1965-2 SCR 894 = 1966 Cri LJ 
106, Mangaldas Ra^ayji v. State 
of Maharashtra 6 

The following Judgment of the Court 
was delivered by 

JAGANMOHAN REDDY, J.; This ap- 
peal by certificate granted by the Delhi 
High Court under Article 134 (1) (c) of 
the Constitution is against its jud^ent 
which confirmed the conviction ^ of the 
accused of an offence under Section 9 of 
the Prevention of Food Adulteration Act, 
1954 (irereinafter referred to as the Act) 
and against the enhancement of the sen- 
tence of imprisonment from the one till 
the rising of the court to six months R. I. 
which is the minimum prescribed under 
the Act togetlier with a fine of Rs. 1,000 
in default to undergo six months R. I. 

2. The appellant is a sweetmeat seller. 
It is alleged that on September 1, 1965, 
Shri B. S. Sethi, Food Inspector appoint- 
ed by the Central Government under Sec- 
tion 9 of the Act visited his shop and 
found that the appellant was selling 
coloured laddus. The Food Inspector 
pmrchased 1,500 grams of these laddus by 
way of a sample by paying him Rs. 9 as 
the price thereof. This sample was sub- 
divided into three parts and was put into 
three separate bottles as required under 
Section 11 of the Act. One bottle was 
given to the accused, another was sent 
to the Public Analyst and the third was 
retained by &e Food Inspector. The 
sample sent to the Public Analyst was 
analysed and a report was received from 
him on September 10, 1965 to the effect 
that the laddus were adulterated with 
unpermitted colour. Thereupon a com- 

E laint was filed against the accmsed and 
e was convicted by the Magistrate on 
October 17i 1968 and sentenced to im- 


prisonment till the rising of the court and 
to pay a fine of Rs. 1,000, in default to 
undergo six months’ R. I. It would ap- 
ear that the Municipal Corporation filed 
efore the Sessions Judge a revision for 
the enhancement of the sentence because 
the accused having been found guilty 
under the provisions of Section 7 read 
with Section 16 of the Act should have 
been awarded the minimum sentence of 
six months and a fine of Rs. 1,000 but 
instead he was sentenced to inmrisonment 
tiU the rising of the court and a fine of 
Rs. 1,000 which was not in accordance 
with the mandatory provisions of S. 16 
of the Act The Sessions Judge, after 
hearing the parties accepted the conten- 
tion of the Municipality and referred the 
case to the High Court recommending 
that the accused having been found guilty 
tmder the provisions of Section 16 of 
the Act should have been awarded a 
minimum sentence of six months and a 
fine of Rs. 1,000/-, Before the Ifigh 
Court several contentions were raised on 
behalf of the accused one of which was 
that as his request for summoning 
the Public Analyst for cross examination 
had not been acceded to, he had been 
prejudiced, as such the entire pro- 
ceedings against him were vitiated. The 
High Court however rejected tliis conten- 
tion on the ground that Section 510 of 
the Code of Criminal Procedure had no 
application in that it only dealt with 
Chemical Examiner or an Assistant Che- 
mical Examiner and other experts men- 
tioned therein. It was also observed that 
where the accused desired to challenge 
the report of the Public Analyst tmder 
the Act, he had to follow the procedure 
provided in Section 13 (2) for sending 
the sample to the Director of Centri 
Food Laboratory for his examination, be- 
cause any report given by him will supeiv 
sede the report of the Public An^ysB 
and would be final and conclusive as W 
the facts stated therein. Before us also 
a similar contention was tuged by the 
learned Advocate for the accused Shii 
Hardev Singh who had produced before 
us tibe application made on behalf of Ae 
accused imder Secfion 510 (2) for calling 
the Public Analyst which was summarily 
rejected on 28fh August 1966. This con- 
tention urged before us has to be deter- 
mined in me light of the relevant provi- 
sions of the Act 

8. It cannot be disputed that any per- 
son selling food with impermissible 
colouring matter contravenes the provi- 


S68 S. C. [Ers. 8-4] Earn Dayal v. Delhi Coipdration Q. Eeddy J.) A. LB. 


sions of Section 7 whicli prohibits ihe 
selling of any adulterated food and would 
be pinisb ab le under Section 16 of the 
Act. What is adulterated article of food 
has been defined in Section 2 (i) and so 
far as it is related to colouring, sub-d. (]) 
of Clause (i) of Section 2 provides that 
an article of food shall be deemed to be 
adulterated “if any colouring matter 
other than that prescribed in respect 
thereof and in amoimts not within the 
prescribed limits of variability is present 
in the article”. Etdes 23 and 27 of the 
Prevention of Food Adulteration Rules, 
1955 prohibit the addition of any colour- 
ing matter except permitted by the Rules, 
and of inorganic colouring matters and 
pigments to any article of food. What 
is permitted and to what extent has been 
stated in Rules 24 to 26 and 28 to 31, 
but in so far as this case is concerned 
we may merely refer to; Rules 26 and 28 
the former of which gives a list of natu- 
ral colouring matters that can be used 
and the latter with coal tar dyes. We 
are told that the Laddus which were be- 
ing sold by the accused had yellow colour. 
If so, item 2 of Rule 28 prescribes that 
the only permitted colours are Tartrazine 
with colour index 640 belonging to Che- 
mical class of Xanthene and Sunset 
Yellow FGF belon^g to the chemical 
class Azo, and mese alone can be 
used. It well therefore be incumbent on 
the Public Analyst to say whether the 
colour used is that which is permissible 
under any of the rules and if as in the 
report he has stated that the sample of 
the Laddus purchased by the Food In- 
spector was coloured with unpermitted 
colour, it would mean that the accused 
has not used any of the colours permitted 
under the rules. The report of the 
Public Analyst is as follows: — 

“Butscro Refractometer reading at 40°C 
of the fat extracted from sweets-50-0 
Raudouin test of the extracted fat — 
Positive Reichert value of the extracted 
fat 7.59 Colour — unpermitted. 

Ill the same is adulterated due to 7.0 
excess in But 5 no Refractometer reading 
at 40° C of the fat extracted from 
sweets, 20;41 deficiency in Reichert value 
of the extracted fat, Baudouin test of 
extracted fat being positive, and also 
coloured with impermitted colour.” 

4. The learned Advocate for die ac- 
cused submits that the refusal of die 
court to grant the application of the ac- 
cused to call the Public Analyst Shri 
Sudhama Rao for cross-examination has 


greatly prejudiced him, as such die con- 
viction ou^t to be quashed. It is con- 
tended that the accused has a valuable 
right of cross-examination to test the con- 
tents of the report given by the Public 
Analyst and the court has to summon^ 
him if so desired. On the other hand it^^ 
is contended both by Shri Bishan Narain ' 
for the Delhi Municipality as well as 
Dr. Singhvi for the Union of India that 
no such right has been conferred under 
the Act when the provisions of S. 13 (5) 
have not only made the document signed 
by the Public Analyst to be used in evi- 
dence of the facts stated therein in any 
proceedings under the Act or under Sec- 
tions 272 to 276 of the Indian Penal Code 
but has given a right to the accused to 
have the sample sent to the Director of the 
Central Food Laboratories imder S. 13 (2) 
whose report supersedes that of die Public 
Analyst and is final and conclusive. In 
view of these provisions it is said that 
the legislature inferentially took away the 
ri^t of the accused to summon the Public 
Analyst either for examination or cross 
examination, as such the ansJogy of Sec- 
tion 510 (2) of the Criminal Procedure 
Code which specifically gives a right to ^ 
summon and examine the chemical exa- 
miner and other experts therein stated, 
as to the subject matter of their respec- 
tive reports has no relevance. Dr. Sin^vi 
further contends that there are a class 
of cases which permit of trials by certi- 
ficates where the general rule of evidence 
that every document in order to be ad- 
missible has to be proved by the person 
signing it has no apphcaiion as the sta- 
tate permits it to be proved without call- 
ing the author of it. While it cannot be 
disputed that there are certain classes of 
cases where certificates have been treat- 
ed as conclusive evidence, there were 
yet others though admissible without 
calling the functionaries that gave them 
were none the less only prima fade evi- 
dence. In cases where the certificates 
are not to be treated as conclusive evi- 
dence and they are only prima fade evi- 
dence, the party against whom they are 
produced has a ri^t to chahenge the 
subject matter of the certificate. The sta- 
tutes have also in some cases recognised 
this right, such as for instance in sub- 
section (2) of Section 510 Ciirhinal Pro- 
cedure Code in respect of reports given 
under the hand of several experts named 
in sub-section (1) notwithstanding the 
fact that they may be used in evidence 
in enquiry trial or other proceedings 
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under the Code. Sub-section (2) provi- 
des: "The court may if it thinks fit, and 
shall, on the application of the prosecu- 
tion or the accused, summon and examine 
any such person as to the subject matter 
of die report.” Similarly sub-section (1) 
of Section 110 of the English Food and 
Drugs Act, 1955 while providing that ihe 
production by one of me parties of the 
certificate of a Public Analyst in the form 
prescribed in Section 92 (5) or of a docu- 
ment supplied to him by the other party 
as being a copy of such certificate shall 
be sufficient evidence of the facts stated 
therein unless in the first mentioned case 
the other party requires that the analyst 
shall be called as a witness. Sub-sec- 
tion (2) of Section 110 also gives a like 
opportunity in the case of a certificate 
of an ofiBcer who took a sample of the 
milk. It appears to us that where certi- 
ficates are not made final and conclusive 
evidence of the facts stated therein, it 
will be open to the party against whom 
certificates which are declared to be suf- 
ficient evidence either to rebut the facts 
stated therein by his own or other evi- 
dence or to require the expert to be pro- 
duced for cross-examination which prayer 
&e court is bound to consider on merits 
in granting or rejecting it. There is no 
presumption that that contents are true 
Or correct though such a certificate is evi- 
dence without formal proof. In any case 
where there is evidence to the contra 
the court is bovmd to consider that evi;- 
dence along with such a certificate with 
Or without the evidence of the expert 
who gave it being called and come to 
its own conclusion. It is tme that sub- 
section (2) of Section 13 of die Act has 
given a right both to the accused as well 
as the complainant on payment of the 
prescribed fee to apply to the court after 
the prosecution has been instituted to 
send part of die sample preserved as re- 
quired imder sub-clause (1) or sub-cl. (iii) 
of Clause (c) of sub-section (1) of Sec- 
tion 11 to the Director of the Central 
Laboratory for a certificate, and the court 
is bound to send it under its seal to 
the said Director who has to sumbit a 
report within one month from die date 
of the receipt. This certificate under 
sub-section (3) supersedes the Public Ana- 
lyst’s certificate and is conclusive and 
&al under sub-section (5). But nothing 
contained in these sub-sections relating 
to certificate of the Director of the Cen- 
tral Food Laboratory in any way limits 
the right of the accused under Section 257 
1970 S. G./24 in G— lOB 


of the Code of Criminal Procedure to 
require the Public Analyst to be pro- 
duced. The court may, as we said ear- 
lier, reject the prayer for good and suf- 
ficient reasons such as for instance where 
it is made for the purpose of vexation or 
delay or for defeating the ends of justice. 

5. In Mangaldas Ra^avji v. State, 
1965-2 SCR 894 = (AIR 1966 SC 128) 
this Court held that where the accused 
had not done an)^thing to call the Public 
Analyst the court could legally act on 
the report of the Public Analyst. Mu^ol- 
kar, J. speaking for the court observed 
at p. 900 (of SCR) = (at p. 132 of AIR). 

‘Tt is true that the certificate of the 
Public Analyst is not made conclusive 
but this only means that the court of 
fact is free to act on the certificate or 
not as it thinks fit.” 

Again at p. 902 (of SCR) = (at p. 182 
of AIR) it was said, "As regards the fail- 
ure to examine the Public Analyst as a 
witness in the case no blame can be laid 
on the prosecution. The report of the 
PubHc Analyst was there and if either 
the court or the appellant wanted him 
to be examined as a witness appropriate 
steps would have been taken. The pro- 
secution cannot fail solely on the ground 
that the Public Analyst had not been 
called in the case.” 

6. In Sukhmal Gupta v. Corporation 
of Calcutta (imreported. Criminal /mpeal 
No. 161 of 1966, D/- 3-5-1968 (SC)) the 
Assistant Public Analyst who had analy- 
sed the sample was examined and was 
cross examined by the defence. It was 
contended that the Public Analyst was 
not called. There does not appear to 
have been any attempt to have him call- 
ed, nor was any prejudice shown. On 
the o^er hand, the accused could have 
availed of the valuable right given to 
him -under Section 13 (2) but he did not 
do so, nor did he put any question in 
cross-examination that the tea was liable 
to deterioration and could not be ana- 
lysed by the Director of Central Food 
Laboratory. In these circumstances the 
evidence of the Assistant Public Analyst 
and the report of the Public Analyst were 
accepted in maintaining the conviction. 

7. In this case we would have re- 
manded it to give the accused an oppor- 
tunity to examine the Public Analyst, but 
it appears to us that even before us no 
attempt was made as to why the e-vi- 
dence was required and what is the spe- 
cific point which needs to be elucidated. 
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The accused knows what colour he addedj 
he could have easily said that that colour 
was one of the permitted colours, but 
he did not say so in his examination 
under Section - 842,; nor did he produce 
any evidence of those whom he employed 
as to the colomr which was added. In 
our view, the application was made mere 
to delay the disposal of the case other- 
wise he could have easily made an ap- 
plication under Section 13 (a) as soon as 
a complaint was lodged against him on 
19th January 1966 which was within 3% 
months from the purchase of the sample 
and the receipt of the report. There is 
nothing to show that either the Laddus 
or the colour would have deteriorated 
even if he had made his application 
under Section 13 (2) when he made the 
application under Section 510 (2) on 29th 
August 1966. 

8. In these circumstances, we do not 
consider this to' be a fit case for inter- 
ference. The appeal is accordingly dis- 
missed. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 370 
(V 57 C 80) 

(From: Patna) 

M. HIDAYATULLAH, C. J., S. M. 

SIKRI. G. K. MITTER, A. N. RAY 
AND P. JAGANMOHAN REDDI, JJ. 

Chandramouleshwar Prasad, Petitioner 
V. The Patna High Court and others. Res- 
pondents. 

Writ Petn. No. 349 of 1968, D/- 7-10- 
1969. 

(A) Civil Services Bihar Superior 
Judicial Service Rules, Rules 5, 16 (b), 
16 (d) — High Court has no power to 
fix gradation of judicial officers — Senior- 
ity, how fixed — Constitution of India, 
Articles 309, 233 and 234. 

The gradation of the judicial officers 
by the High Court or maintaining any 
list showing such gradation is not sanc- 
tioned by any service rules. The Bihar 
Superior Judicial Service Rules do not 
contain any provision which would en- 
title the High Court to make such a 
gradation or act thereon. Rule 5 of the 
said Rules prescribes that ordinarily ap- 
pointments to the post of Additional Dis- 
trict and Sessions Judges shall be made 
by the Government in consultation with 
the High Court and trader Rule 8 a per- 
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son appointed either on substantive or 
officiating basis to the post of Additional 
District and Sessions Judge shall draw 
pay on the lower time basis. Rule 16 (b) 
provides that seniority inter se of pro- 
moted officers shall be determined in ac- 
cordance with the dates of their substan- 
tive appointments to the service and 
Rule .16 (d) lays down that when more 
than one appointment is made by promo- 
tion at one .time, the seniority inter se 
of the officers promoted shall be in ac- 
cordance with Ae respective seniority in 
the Bihar Civil Service (Judicial Branch). 
The question of seniority therefore has 
to be determined when the persons ap- 
pointed either temporarily or on an of- 
ficiating basis are given substantive ap- 
pointment. (Para 5) 

The position of a person in a Civil List 
gives no indication of his intrinsic quality 
as an officer. The list merely shows the 
length of service of the officers accord- 
ing to the dates of their appointment, 
^eir posting at the time when the list 
is published and their designation and 
scale of pay at that time. (Para 9) 

(B) Constitution of India, Article 233 
^ Appointment of District Judge by Gov- 
ernment without consultation of High 
Court is not valid. 

The appointment of a person to be ai 
District Judge rests wth the Governor 
but he cannot make the appointment on 
his own initiative and must do so in con- 
sultation with the High Court. The under- 
lying idea of the Article is that the Gov- 
ernor should make up his mind after 
tiiere has been a deliberation with tlie 
High Court. The High Court is the body 
which is intimately familiar with the effi- 
ciency and quality of officers who are 
fit to be promoted as District Judges. 
The High Court alone knows their merits 
as also demerits. This does not mean 
tliat the Governor must accept whatever 
advice is given by the High Court but 
the Article does require that the Gover- 
nor should obtain tirom the High Court 
its views on the merits or demerits of 
persons among whom the choice of pro- 
motion is to be limited. If the High 
Court recommends A while the Governor 
is of opinion that B's claim is superior to 
A*s it is incumbent on the Governor to 
consult the High Court with regard to 
its proposal to appoint B and not A. If 
the Governor is to appoint B without 
getting the views of the High Court about 
B’s claims vis-a-vis A’s to promotion, B's 
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appointment cannot be said to be in 
compliance with Article 233 of the Con- 
stitution. Consultation with the High 
Court under Article 233 is not an empty 
formality. Consultation or deliberation 
is not complete or effective before the 
parties thereto make their respective 
points of view known to the odier or 
others and discuss and examine the rela- 
tive merits of their views. If one party 
makes a proposal to die other who has 
a counter proposal in his mind which is 
not communicated to the proposer the 
direction to give effect to the counter 

E roposal without anything more, cannot 
e said to have been issued after consul- 
tation. In the absence of consultation 
the validity of the notification by the 
Governor appointing a person as a Dis- 
trict Judge cannot be sustained. 

(Para 7) 

(C) Constitution of India, Articles 233, 

235 Right of High Court to transfer 

District Judges. 

The right to transfer judicial ofiBcers 
including District Judges after their first 
appointment and posting rests with the 
High Court AIR 1967 SC 903, Rel. on. 

(Para 8) 

Cases Referred; Chronological Paras 

(1967) AIR 1967 SC 903 (V 54) = 

1967-1 SCR 454, State of Assam 
V. Ranga Mahammad 8 

The following Judgment of the Court 
was delivered by 

MITTER, J.; By this petition tmder 
Article 32 of the Constitution the peti- 
tioner, at present an Additional District 
and Sessions Judge in the State of Bihar, 
challenges the validity of (1) the order 
of the Patna High Court by Notification 
No. 333 dated ^th October, 1968 trans- 
ferring him from Arrah and posting him 
as Additional District and Sessions Judge 
at Singhbhum, and (2) the direction or, 
as he calls it, the order of the Patna High 
Court dated September 23, 1968 declar- 
ing respondents 3 to 5 as senior to him 
in the gradation list of Additional Dis- 
trict and Sessions Judges maintained by 
the High Court. He also prays that the 
High Court be directed to allow him to 
take over charge as officiating District 
and Sessions Judge at Arrah in terms of 
Government notification dated October 17, 
1968. According to him the direction or 
order of September 23, 1968 was in con- 
travention of R. 16 (b) and R. 16 (d) of the 
Bihar Superior Judicial Service Rules. He 


takes his stand on the notification of the 
Government of ' Bihar dated October 17, 
1968 purporting to appoint him tempo- 
rarily as officiating District and Sessions 
Judge of Arrah and contends that die 
order of the High Court dated October 
25, 1968 following close to the heels of 
die said Government notification amount- 
ed to his reduction in rank and was other- 
wise penal in nature. His furiher com- 
plaint is that the direction of the High 
Court requiring S. C. Chakravarty, the 
retiring District Judge of Arrah in Sep- 
tember 1968 to hand over' charge of his 
oflace to Govind Mohan Misra, respon- 
dent No. -3, by purporting to appoint him 
as officiating District and Sessions Judge 
was a discriminatory order contravening 
Articles 14, 16 and 311 of the Constitu- 
tion. The respondents to the petition are 
(1) the High Court of Judicature at Patna 
through its Registrar, (2) the State of 
Bihar through its Chief Secretary, (3) 
Govind Mohan Misra, at present Addi- 
tional District and Sessions Judge of 
Arrah (4) Choudary Sia Saran Sinha, at 
present Additional District and Sessions 
Judge, Gaya and (5) Jagarmath Prasad 
Singh, at present Secretary, Legislative 
Assembly, Patna. 

2. The controversy arose in the 
following way. In September 1968 
S. C. Chakravarty, District and Sessions 
Judge at Arrah was due to retire on 
September 30. The petitioner was then 
working there as the First Additional Dis- 
trict and Sessions Judge. Respondent 
No. 3, G. M. Misra was another Additional 
District and Sessions Judge at Arrah 
designated as the Third Additional District 
and Sessions Judge. On the retirement 
of Chakravarty someone had to take 
charge from him and act as District and 
Sessions Judge either temporarily or on 
a permanent basis. The High Court was 
of opinion tliat Misra, respondent No. 3 
was the senior Addition^ District and 
Sessions Judge at Arrah and as such 
should be directed to officiate in the 
vacancy. The Hi^ Court wanted to post 
one M. P. Singh as the District Judge 
there but there was some difficulty in the 
way of his taking over charge immediate- 
ly. The petitioner who had joined the 
judicial service some years before respon- 
dent No. 3 considered this as supersession 
of his claims. The Government of Bihar 
also appears to have felt that the peti- 
tioner should be appointed to act tem- 
porarily as the District and Sessions Judge 
at Arrah. Before the difference in the 



872 S. C. [Prs. 2-3] Chandramouleshwar v- 

points of view of the High Court and the 
Government could be effectively discuss- 
ed or resolved, the High Court directed 
Chakravarty to make over charge to res- 
pondent No. 3 which was complied with. 
While the Government was still undecid- 
ed as to the course to be adopted it 
received a representation from the peti- 
tioner aUeging wrongful supersession by 
tiie High Coiut and claiming seniority 
over Misra and respondents 4 and 5. 
This appears to have stirred the Govern- 
ment into immediate action by the issue 
of a notificatibn of October 17, 1968 ap- 
pointing the petitioner as officiating Dis- 
trict and Sessions Judge at Arrah tempo- 
rarily. This not oeing to the liking of 
the High Courts the latter transferred 
the petitioner to the District of SingK- 
bhum as Additional District and Sessions 
Judge on 25th October, 1968. The peti- 
tioner filed this Writ Petition on 29tih 
October 1968 claiming the reliefs men- 
tioned. 

3. In order to appreciate the respec- 
tive contentions of the parties, it is neces- 
sary to note a few facts happening be- 
fore the above controversy. The peti- 
tioner as well as respondents 3, 4 and 5 
all belong to the Judicial Service of Bihar. 
They all joined service as Munsifs, the 
petitioner doing so in 1941 while the res- 
pondents 3, 4 and 5 did so in 1944. Later 
they were all appointed as Additional 
Subordinate Judges, the petitioner in 1949 
and the said respondents in 1951-52. The 
Bihar Civil List published in March 1968 
shows the petitioner at serial No. 10, one 
Dharm Deva Narain Sinha at No. 11, 
Govind Mohan Misra, respondent No. 3 
at No. 12, Choudhary Sia Saran Sinha, 
respondent No. 4 at No. 13 and Jagan- 
natii Prasad Singh, respondent No. 5 at 
No. 14. The question of these persons 
being selected and posted as Additional 
District and Sessions Judges engaged the 
attention of the Hi^ Court as early as 
March 1962 when two vacancies occur- 
red in that rank. In considering the 
claims of these persons to promotion the 
Begistrar of the High Court wrote to the 
Chief Secretary, Government of ■ Bihar 
pointing out that three officers including 
the petitioner had been passed over only 
about a month back and the question of 
re-considering their cases did not at 
fire moment arise. Among the form offi- 
cers immediately below the said three per- 
sons, the High Court considered the res- 
pondents 8 and 4 to be fit for promotion 
in preference to the other two for reasons 
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given. The High Court recommended 
G. M, Misra, respondent No. 3 and 
C. S. S. Sinha, respondent No. 4 as fit for 
promotion and suggested their posting , as 
Additional District and . Sessions Judges 
at Hazaribagh and at Arrah. As Misra 
was then acting as Deputy Secretary Ni 
L egislative Assembly and C. S. S. Sinha / 
was functioning as Under Secretary, Law 
Department, the High Comi: requested 
that they might be released to enable 
them to join tiheir new posts. The Secre- 
tariat record of April 1962 shows that the 
matter was considered in detail and that 
High Court’s recommendation which in- 
volved the supersession of the petitioner 
and two other officers by respondents 3 
and 4 met with the approval of the Secre- 
tary subject to the acceptance of the 
Chief Minister. The suggestion for the 
posting of the said respondents on pro- 
motion was also accepted and the Secre- 
taty asked for the sanction of the Chief 
Minister to the proposed promotion and 
request to the Assembly and Law Depart- 
ment for release of respondents 8 and 4 
to give effect to their proposed posting. 
This proposal of the Secretary was accept- 
ed by the Chief Minister. However effect 
could not be given to the above for rea- 
sons which it is not necessary to note. 

The Registrar of the High Court wrote 
to the Secretary to the Government of 
Bihar on May 5, 1962 to keep the notifi- 
cation appointing respondents 3 and 4 as 
Additional District and Sessions Judges 
in abeyance 'until receipt of further com- 
munication. The matter came up before 
the High Court once more in September 
1962 and the Registrar 'Wrote to the Secre- 
tary intimating that the forthco ming 
vacancy in the rank of Additional District 
and Sessions Judge on 12th October, 1962 
by retirement of an officer should be fil- 
led up by promoting Misra then Deputy 
Secretary, Legislative Assembly to act as 
Additional District and Sessions Judge of 
Hazaribagh 'with effect from the said 
date. Request was also made to take 
steps to get Misra relieved from the post 
he was then holding. Within the space 
of a few days the matter was considered 
at the Secretariat and a note was put up 
by the Secretary for the Chief Minister 
to the effect that if the latter agreed, the 
Legislative Assembly would be asked to 
accord its approval to relieve Misra 
whereupon he would be posted as Ad- 
ditional District Judge, Hazaribagh. The 
Chief Minister agreed to this proposal on 
14lh September. Soon thereafter the 
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Registrar informed the Secretary that an 
other vacancy, had already occurred on 
14th September 1962 iand recommended 
Misra’s appointment as Additional .District 
and Sessions Judge of Hazaribagh in the 
earlier . vacancy. The recommendation 
apparently could not be . given effect to. 
It appears that the High Court recom- 
mended respondent No, 4 to act as Ad- 
ditional District and Sessions Judge on 
4th October, , 1962 when he was still 
serving the Bihar State Electricity Board 
■as its Deputy Secretary, The. subject of 
promotion of these officers again came up 
before the High Court in November, 1962. 
On a re-consideration of the cases of the 
petitioner and D. N. Sinha as a result of 
the enquiry made tlnrough District and 
Sessions Judges the Court found them fit 
for promotion, and by letter dated No- 
vember 21 recommended that the peti- 
tioner who was then acting as Subordi- 
nate Judge, Gaya, be appointed to act as 
Additional District and Sessions Judge in 
place of respondent No. 4 and posted at 
Darbhanga. The Court also suggested 
that D. N, Sinha should be appointed to 
act as Additional District and Sessions 
Judge at Hazaribagh, Government ac- 
cepted this recommendation and made 
the necessary notification of posting the 
petitioner and D. N. Sinha as Additional 
District and Sessions Judges on 7th Janu- 
ary, 1963. As respondents 3 and 4 could 
not then take up their appointments as 
Additional District and Sessions Judges be- 
cause they were not released from the 
Assembly and State Electricity Board the 
Government by letter dated 7th Novem- 
ber, 1963 addressed to the Accountant 
General Bihar allowed respondents 3 and 
4 to draw pay in the scale admissible to 
Additional District and Sessions Judges 
with effect from 15th January, 1963. The 
petitioner started functioning as additional 
District and Sessions Judge at Darbhanga 
on January 23, 1963. 

4. It would therefore appear that al- 
though the High Court wanted respon- 
dents 3 and 4 to function as Additional 
District and Sessions Judges ahead of 
the petitioner on more than one occasion 
and its recommendation on that behalf 
was accepted by the Government of Bihar 
by a fortuitous combination of circum- 
stances the petitioner and D. N, Sinha 
started acting as such earlier than the 
said respondents 3, 4 and 5. As the re- 
commendations of the High Gourt were 
probably not unknown to them respon- 
dents 3, 4 and 5 made a representation to 


the IB^ Court in August .. 
rection of their gradation in th,Q 
so as to rank them over the 
and D. N, Sinha in the cadre 6i, 
tional District and Sessions Judges 
the High Court by letter dated 2i>. 
September 1968 accepted the representa- 
tion and sent copies thereof to the peti- 
tioner and D. N. Sinha for their informa- 
tion. 

5. It may be noted at this stage that 
the ^adation of the officers by the High 
Court or maintaining, any list showing 
such gradation is not sanctioned by any 
service rules. The Bihar Superior Judi- 
cial Service Rules to which our attention 
was drawn do not contaiik any provision 
which would entitle the High Coint to 
make such a gradation or act thereon. 
Rule 5 of the said Rules prescribes that 
ordinarily appointments to the post of 
Additional District and Sessions Judges 
shall be made by the Government in con- 
sultation with the High Court and under 
Rule 8 a person appointed either on sub- 
stantive or officiating basis to the post 
of Additional District and Sessions Judge 
shall draw pay on the lower time basis. 
Rule 16 (b) provides that sem’ority inter 
se of promoted officers shall be deter- 
mined in accordance with the dates of 
their substantive appointments to the ser- 
vice and R. 16 (d) lays down that when 
more than one appointment is made by 
promotion at one time, the seniority inter 
se of the officers promoted shall be in 
accordance with the respective seniority 
in the Bihar Civil Service (Judicid 
Branch). The question of seniority there- 
fore has to be determined when the per- 
sons appointed either temporarily or on an 
officiating basis are given substantive ap- 
pointments. So far as the petitioner and 
the three respondents are concerned that 
time is yet to come. 

6. We may now proceed to note the 
events in the crucial days of September 
and October 1968. Towards the end of 
September 1968 the High Court had to 
consider the question of someone taldng 
charge as District and Sessions Judge 
from the retiring incumbent, S. C. Chakra- 
varty. The High Court, as already noted 
wanted to fiU that post by M. P. Singh 
who was an Additional District Judge at 
Singhbhum but for some reason or other 
was not free to join immediately and it 
became necessary to make some tempo- 
rary arrangement. The Registrar wrote 
a letter to the Secretary that the senior 
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Additional District Judge of Arrali be 
temporarily appointed to act as District 
and. Sessions Judge with effect from 1st 
October! 1968 and as in the view of the 
High Court Misra was the senior officer 
in that cadre, the Coxrrt recommended his 
appointment to the Government. Tlie 
Secretary wrote back to the Registrar on 
SOth September that Government had no 
objection to notify the Senior Additional 
District Judge as temporary District and 
Sessions Judge of Shahabad but from the 
records at the Secretariat it appeared that 
Misra was not the senior officer. On 2nd 
October 1968 the Registrar wrote to the 
Secretary that as Cha&avarty had already 
retired it was necessary to appoint Misra 
the Senior Additional District Judge to 
act temporarily as District and Sessions 
Judge without any loss of time so that 
any urgent bail applications etc. might be 
disposed of and requested that necessary 
notification be issued immediately. There 
was no response from the Secretariat, 
The Registrar followed his memorandum 
of October 2 by writing to the Secretary 
again on October 4, the subject matter 
of the letter being: 

“Correction of the Bihar Civil List so 
as to rank Govind Mohan Misra, C. S. S. 
Sinha and J. N. Singh No. 1 above C. M. 
Prasad and D. N. Sinha”. 

The Registrar forwarded copies of the 
representations of the three respondents 
and gave the Court’s view that there 
was justification for correcting the civil 
list as suggested in the representations. 
Reference was made to the letters of 4th 
October, 1962 and 21st November 1962 
mentioned above and it was pointed out 
that the decision of the Government to 
give respondents 3 and 4 the status of 
Additional District and Sessions Judges 
with effect from 15th January 1963 by 
upgrading the posts they were holding 
was based on the fact that they had been 
recommended earlier than the petitioner 
and D. N. Sinha to officiate as Additional 
District and Sessions Judges and that the 
last two officers had started to function 
as such from 23rd January, 1963. It was 
further pointed out that J. P. Singh, res- 
pondent No. 5 could not take over charge 
earlier than 6t[i February 1963 because 
the Court had required him to finish 
the part-heard Sessions Case which he 
was then trying as Assistant Sessions 
Judge before joining his post on promo- 
tion. The Court therefore requested the 
Government to correct the Bihar Civil 
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List as suggested. Government does not 
seem to have taken any action on the 
letters of 2nd and 4th October. On re- 
ceipt of a copy of the Court’s direction 
on tlie representation of respondents 8, 4 
and 5 the petitioner started moving on 
his own behalf and addressed a memo- 
rial to the Chief Secretary to the Gov- 
ernment of Bihar through the Registrar 
of High Court on October 15, 1968. In 
substance the complaint of the petitioner 
was that the High Court was not right 
in accepting the representation of respon- 
dents 3, 4 and 5 and placing them above 
him in the gradation list. He prayed 
that the order of the High Court in this 
respect might not be implemented until 
the disposal of his appeal by the Gov- 
ernment and that promotion to the senior 
scale of Bihar Superior Judicial Service 
be kept pending until then. Government 
reacted to this by a. notification dated. 
17th October 1968 appointing the peti- 
tioner as temporary District and Sessions 
Judge Shahabad imtil the appointment of 
a permanent 'officer in the vacancy caused 
by the retirement of Chakravariy. The 
letter of the Secretary to the Registrar 
of even date was to the effect that Gov- 
ernment was until then not able to consi- 
der the recommendation of the High 
Court forwarded in its letter of October 
4, 1968 regarding revision of seniority 
and it could not accept the position that 
the petitioner should be treated as junior 
to Misra and therefore it would not be 
desirable to notify Misra as officiating 
District and Sessions Judge pending fina- 
lisation of the posting of a regular Dis- 
tricts and. Sessions Judge. With regard to 
the High Court’s recommendation of 4A 
October Government stated that it would 
take time to examine the same. It is ob- 
vious that Government was moved by 
the representation of the petitioner. ’ 

7. The question arises whether the 
action of the Government in issuing the 
notification of October 17, 1968 was in 
compliance vrith Article 233 of the Con- 
stitution. No doubt the appointment of 
a person to be a District Judge rests 
with the Governor but he cannot make 
tlie appointment on his own initiative and 
must do so in consultation with the High 
Court. Tlie underlying idea of the Arti- 
cle is that the Governor should make up 
his mind after there has been a delibera- 
tion with the High Coiut. The High 
Court is the body which is intimately 
familiar with the efficiency and quality 
of officers who are fit to be promoted aS 
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District Judges. The High Goiui: . alone 
knows their merits as also demerits. This 
does not N mean that the Governor must 
accept whatever advice is given by the 
High Court but the Article does require 
that the Governor should obtain from die 
High Court its views on the merits or 
demerits of persons among whom the 
choice of promotion is to oe limited. If 
the High Court recommends A while the 
Governor is of opinion that B’s claim is 
superior to A’s it is incumbent on the 
Governor to consult .the High Court with 
regard to its proposal to appoint B and 
not A. If the Governor is to appoint B 
without getting the views of &e High 
Court about B’s claims vis-a-vis A’s to 
promotion, B’s appointment cannot be said 
to be in compliance with Article 233 of 
the Constitution. The correspondence 
noted above which passed between the 
High Court and the Secretariat from 28th 
September 1968 to 7th October 1968 
shows that whereas the High Court had 
definitely taken the view that Misra as 
the Senior Additional District and Ses- 
sions Judge should be directed to take 
charge from Chakravarty, the Govern- 
ment was not of the view that according 
to the records in its appointment depart- 
ment Misra was the senior officer at 
Shahabad among the Additional District 
and Sessions Judges. Government never 
suggested to the High Court that the peti- 
tioner was seiiior to Misra or that the 
petitioner had a better claim than Misra’s 
and as such was the person fit to be ap- 
pointed temporarily as District and Ses- 
sions Judge.- Before the notification of 
October 17, 1968 Government never at- 
tempted to ascertain the views of the High 
Court with regard to the petitioner’s 
claim to the temporary appointment or 
gave the High Cotut any indication of 
its own views with regard thereto ex- 
cepting recording dissent about Misra’s 
beiiig tibe senior officer in the cadre of 
Addition^ District and Sessions Judges 
at Arrah. Consultation with the High 
Court tmder Article 233 is not an empty 
formality. So far as promotion of officers 
to the cadre of District Judges is con- 
cerned the High Court is best fitted to 
adjudge the claims and merits of per- 
sons to be considered for promotion. The 
Governor cannot discharge his function 
under Article 233 if he makes an appoint- 
ment of a person without ascertaining 
the High Court’s views in regard thereto. 
It was strenuously contended on behalf 
of the State of Bihar that the ' materials 


before the Court amply demonstrate that 
there had been consultation with the 
High Coiui: before the issue of the noti- 
fication of October 17, 1968. It was said 
that the High Court had given the Gov- 
emnlent its views in the matter; the Gov- 
ernment was posted with aU the facts, 
and there was .consultation sufficient for 
the pmqjose of Article 233. We cannot 
accept diis. Consultation or deliberation 
is not complete or effective before the 
parties thereto make their respective 
points ofview known to the other or others 
and discuss and examine the relative 
merits of their views. If one party makes 
a proposal to the other who has a coun- 
ter proposal in his mind which ' is not 
communicated to the proposer the direc- 
tion to give effect to the counter pro- 
posal without' anything more, cannot be 
said to have been issued after consulta- 
tion. In our opinion, the notification of 
October 17, 1968 was- not in compHance 
with Article 233 of the Constitution. In 
the absence of consultation the validity 
of the notification of 17th October, 1968, 
cannot be sustained. 

8. If the notification of October 17, 
1968 be not valid the High Court was 
■within its rights to transfer the petitioner 
to the District of Singhbhum as an Addi- 
tional District and Sessions Judge. It was 
pointed out by this Court in State of 
Assam v.- Ranga Mahammad 1967-1 SCR 
454= (AIR 1967 SC 903) that the right to 
transfer judicial officers including District 
Judges . mter their first appointment and 
posting rested with the High Court. 

9. The correspondence between the 
High Couri; and the Secretariat in the 
years 1962, 1963 .and 1968 was placed 
before us in detail. We were also shown 
the notes prepared at the Secretariat and 
the Chief Minister’s ■views thereon from 
time to time. Ha'ving considered all this 
material and the affidawts affirmed in 
this case, our definite, conclusion is that 
there was no foimdation for the peti- 
tioner’s charge of mala tides against the 
High Court or the veiled insinuations 
against its present Chief Justice. Super- 
session of tiie petitioner by Misra and 
others had been decided upon as far back 
as 1962 and 1963 when Ae 'High Court 
had a different Chief Justice. In mak- 
ing its recommendation in 1963 tlie High 
Court was merely attempting to give 
effect to a decision arrived at in 1962 and 
1963. The cause of the supersession of 
the petitioner was the adverse remarks 
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against ium by some of the former Judges 
of the High Court. Whatever fee the 
effect of these remarks the petitioner may 
be considered to have outlived them by 
reason of the fact that the High Court 
recommended his case for posting as an 
Additional District and Sessions Judge in 
November 1962. . The position of a per- 
son in a Civil list gives no indication 
of his intrinsic quality as an oflBcer. The 
list merely shows the length of service of 
the officers according to the dates of their 
appointment, their posting at the time 
when the list is published and their desig- 
nation and scale of pay at that time. The 
gradation list of the Hi^ Court has no 
legal basis and its preparation is not 
sanctioned by the Bihar Superior Judi- 
cial Service Rules. The seniority inter se 
of the petitioner and the ■ three respon- 
dents wiU have to be determined when 
the question of their confirmation comes 
up for consideration. At the present 
moment the question does not arise and 
M. P. Singh who now holds the oflSce of 
the District and Sessions Judge at Arrah 
is imdoubtedly senior to them aU. We 
only hope that there wiU be no such mis- 
understanding between the High Court 
and the Secretariat in the future and if 
there ever be any difference of opinion 
attempts wiU be made to resolve them by 
mutud deliberation without one or the 
other making an order or giving a direc- 
tion contrary to the views of the other 
before dehberation. 

10. In the result we hold that the 
Government notification of October 17, 
1968 was not in terms of Artide 233 of 
the Constitution and consequently the 
question of quashing the High Court’s 
order dated October 25, 1968, does not 
arise. We also hold that the Gradation 
List of Additional District and Sessions 
Judges prepared by the Hi^ Court has 
no legal sanction and that the seniority 
of the petitioner, and respondents 3 to 5 
can only be determined in the superior 
Judidal service where they are now ^ 
holding oflfidating posts when the occa- 
sion arises. There wiU be no order as 
to costs. 

Order accordingly. 


A. LB. 

AIR 1970 SUPREME COURT 376 
(V57C81) 

J. C. SHAH AND K. C. HEGDE, JJ. 

C. K. Subramonia Iyer and others, Ap- 
peUants v. T. Kxrrihikutt^ Nair and 
o&ers, Respondents. 

Civil Appeal No. 2227, of 1966, D/- 8- 
10-1969. 

(A) Fatal Acddents Act (1855), Sees. lA 
and 2 — Damages under — Assessment 
of — Principles stated — (Torts — Ac- 
cidents — Damages). 

Compulsory damages under Section lA 
of the Fatal Acddents Act for wrongful 
death must be limited strictly to the pecu- 
niary loss to the benefidaries and that, 
under Section 2, the measirre of damages, 
is the economic loss sirstained by tire 
estate. There can be no exact uniform 
rule for measuring the value of the human 
life and the measure of damages cannot 
be arrived at by precise mathematical 
calculations but the amount recoverable 
depends on the particular facts and cir- 
cumstances of each case. The fife ex- 
pectancy of the deceased or of the bene- 
ficiaries whichever is shorter is an im- 
portant factor. Since the elements which 
go to make up the value of the life of 
me deceased to the designated benefida- 
ries are necessarily personal to each case, 
in the very nature of things, there can be 
no exact or uniform rule for measmring 
the value of human life. In assessing 
damages, the Court must exdude aU con- 
siderations of inatter which rest in specu- 
lation or fancy though conjecture to some 
extent is inevitable. As a general rule 
parents are entitled to recover the pre- 
sent cash value of the prospective service 
of the deceased minor child. In addition 
they may receive compensation for loss of 
pecimiary benefits reasonably to be ex- 
pected after the child attains majority. 
Case law discussed. (Para 14) 

In an action under the Act, it is not 
suJBfident for the plaintiff to prove that 
he lost by the death of the deceased a 
mere speetdative possibility of pecuniary 
benefit. In order to succeed, it is neces- 
sary for him to show that he has lost a 
reasonable probability of pecimiary advan- 
tage. (Para 8) 

(B) Civil P. C. (1908), Secs. 100-101 — 
Constitution of India, Article 133 (1) 
Ascertainment of damages under Fatal 
Accidents Act — Second appeal — Appel- 
late Court should be slow in disturbing 
findings reached by lower Comts, if they 
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have tahen all relevant facts into consi- 
deration — (Fatal Accidents Act (1855), 
Sections lA, 2). (Para 14) 

Cases Referred; Chronological Paras 
(1962) AIR 1962 SC 1 (V 49)= 


1962-1 SCR 929, Gobald Motor 
Service Ltd. v. R. M. K. Velu- 
swami 18 

(1955) (1955) 1 WLR 553=1955-2 
All ER 166, Dolbey v. Godwin 11 

(1951) 1951 AG 601=1951-2 AU ER 
448, Nance v. British Columbia 
Eleetric Rly Co, Ltd. 12 

(1942) 1942 AC 601=111 LJKB 418, 
Davies v. Powell Duf&yn Associat- 
ed Collieries 5 

(1921) 1921-2 KB 461=125 LT 733, 
Barnett v. Cohen 8 

(1917) 1917 AC 88=116' LT 34, 


Admiralty Commrs. v, S. S, Ameiika 5 
(1915) 9 BWCC 188=114 LT 264, 

Price V. Glynea & Castle Coal Co. 10 
(1913) 1913 AG 1=107 LT 564, 

Taff Vale Railway Co. v. Jenkins 7, 8, 9 


(1888) 13 AG 800, Grand Trunk Rly. 

Co. of Canada v. Jennings 5 

(1884) 9 PD 96, Vera Cruz (No. 2) 5 

(1862) 157 ER 3 H & N 448 
Franklin v. South Eastern Railway 
Co. ' 6 

(1858) 4 CB (N. S.) 296 = 140 ER 
1098, Dalton v. South Eastern 
Rly. Co. 8 


The following Judgment of the Court, 
was delivered by 

HEGDE, J.; — The question for deci- 
sion in this appeal by certificate is short 
but important and that question is what 
are the principles governing the assess- 
ment of damages under Sections 1-A and 
2 of the Fatal Accidents Act (Act XIII of 
1855) (to be hereinafter referred to as 
the Act)? 

2. One Krishnamoorthy son of plain- 
tiffs 1 and 2 aged about 8 years was hit 
by a bus owned by the 1st defendant 
(who died during the pendency of this 
suit) and driven by the second defendant 
on February 26, 1956. As a result of that 
accident Krishnamoorthy sustained very 
severe injuries. He became rmconscious 
almost immediately after the accident and 
died in the hospital on the early morning 
of February 28, 1956. Krishnamoorthy 
was the eldest son of plaintiffs 1 and 2. 
Both the Courts have come to the con- 
clusion that he was a bright boy and was 
at the top of his class in his school. At 
the, time of his death he was in Standard 


ni. His parents are affluent. They could 
have afforded to give him good educa- 
tion. Hence there was a bright future for 
him. The plaintiffs claimed a sum of 
Rs. 30,000/- as damages imder Secs. lA 
and 2 of the Act. The District Judge 
computed the damages xmder Sections lA 
and 2 at Rs. 5,000/-. In appeal the lEgh 
Court determined the damages tmder 
Section lA at Rs, 5,000/- and under Sec- 
tion 2 at Rs. 1,000/-. Aggrieved by that 
decision, the plaintiffs have brought this 
appeal. 

8. We shall first read Sections lA and 
2 for the purpose of ascertaining the 
principles gover ning the assessment of the 
damages under those sections. Section lA 
reads; 

“Whenever the death of a person shall 
be caused by wrongful act, neglect or 
default and the act, neglect or default 
is such as would (if death had not en- 
sued) have entitled the party injured to 
maintain an action and recover damages 
in respect thereof, the party who would 
have been liable if death had not ensu- 
ed shall be liable to an action or suit 
for damages, notwithstanding the death 
of the person injured, and mthough the 
death shall have been caused imder such 
circumstances as amount in law to felony 
or other crime. 

Every such action or suit shall be for 
benefit of the wife, husband, parent and 
child, if any, of the person whose death 
shall have been so caused, and shall be 
brought by and in the name of the exe- 
cutor, administrator or representative of 
the person deceased;” 

Section 2 reads thus: 

'Trovided always that not more than 
one action or suit shall be brought for, 
and in respect of the same subject matter 
of complaint. Provided that, in any such 
action or suit, the executor, administrator 
or representative of the deceased may in- 
sert a claim for and recover any pecuniary 
loss to the estate of the deceased occa- 
sioned by such wrongful act, neglect or 
default, which sum, when recovered, shall 
be deemed part of the assets of the estate 
of the deceased.” 

4. The rights under the two provisions 
are quite distinct and independent. Under 
the former section the damages are made 
payable to one or the other relations enu- 
merated therein whereas the latter sec- 
tion provides for the recoupment 
of any pecuniary loss to the estate 
of the deceased by the wrongful 
act complained of. Sometimes, the 
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beneficiaries under the two provisions 
may be the s^e. Section 1-A is 
in substance a reproduction of the 
English Fatal Accidents Acts 9 and 
10 Viet. Ch. 93 knovra as the Lord 
Campbell’s Acts. Section 2 corresponds 
to one of the provisions in the English 
Law Reform (Miscellaneous Provisions) 
Act, 1934. 

5. The scope of Section 1 of the 
Campbell’s Acts was considered by the 
House of Lords in Davies v. Powell 
Dufferyn Associated Collieries Ltd., (1942 
AC 601). Dealing vrith the mode of 
assessment of damages under that Sec- 
tion Lord Russel of Killowen observed: 

‘The general rule which has always 
prevailed in regard to the assessment of 
damages under the Fatal Accidents Act 
is well settled, namely, that any benefit 
accruing to a dependant by reason of the 
relevant death must be taken into 
account. Under those Acts the balance 
of loss and gain to a dependant by the 
death must be ascertained, the position 
of each dependant being considered sepa- 
rately.” 

Lord Wright stated the law on the point 
thus: 

"The general nature of the remedy 
under the Fatal Accidents Acts has often 
been explained. These Acts “provided a 
new cause of action and did not merely 
regulate or enlarge an old one”, as Lord 
Sumner observed in Admiralty Commis- 
sioners V. S. S. Amerika, 1917 AC 38 at 
p. 52. The claim is, in the words of 
Bowen, L. J., in the Vera Cruz (No. 2), 
(1884) 9 PD 96 for injuriously affecting 
the family of the deceased. It is not a 
claim which the deceased could have pur- 
sued in his own life time, because it is 
for damages suffered not by himself, but 
by his family after his death. The Act 
of 1846, Section 2 provides that the action 
is to be for the benefit of die wife or 
other members of the family, and the jury 
(or judge) are to give such damages as 
may be thought proportioned to the 
injury resulting to such parties from the 
deatli. The damages are to be based on 
the reasonable expectation of pecuniary 
benefit or benefit reducible to money 
value. In assessing the damages all cir- 
cumstances .which may be legitimately 
pleaded in diminution of the damages 
must be considered: Grand Trunk Rly. 
Co. of Canada v. Jennings, (1888) 13 AC 
800 at p. 804. The actual pecuniary loss 
of each individual entitled to sue can only 
be ascertained by balancing, on the one 


hand, the loss to him of the future pecu- 
niary benefit, and, on the other, any pecu- 
niary advantage which from whatever 
source comes to him by reason of the 
death.” 

6. In ascertaining pecuniary loss caus- 
ed to the relations mentioned in Sec- 
tion lA, it must be borne in mind that 
these damages are not to be given as 
solatium but are to be given with refer- 
ence to a pecuniary loss. The damages 
should be calculated with reference , to a 
reasonable expectation of peciiniaiy bene- 
fit from the continuance of the life of the 
deceased — see Franklin v. South Eastern 
Railway Co., (1862) 157 ER 3 H & N 
448. In that case PoUock, C. B., observ- 
ed: 

“We do not say that it was necessary 
that actual benefit should have been de- 
rived, a reasonable expectation is enough 
and such reasonable expectation might 
well exist, though from the father, not 
being in need, the son had never done 
anything for him. On the other hand a 
jmy certainly ought not to make a guess 
in the matter, but ought to be satisfied 
that there has been a loss of sensible and 
appreciable pecuniary benefit, which 
migh have been reasonably expected from 
the continuance of the life.” 

7. In Taff Vale Railway Company v. 
Jenkins, 1913 AC 1, the Judicial Commit- 
tee observed that it is not a condition 
precedent to the maintenance of an ac- 
tion under the Fatal Accidents Act, 1846, 
that the deceased should have been ac- 
tually earning money or money’s worth or 
contributing to the support of the plain- 
tiff at or before the date of the death 
provided that the plaintiff had a reason- 
able expectation of pecuniary benefit 
from the continuance of the life. Therein 
Lord Atkinson stated the law thus: 

T think it has been well estabh'shed 
by authority that all that is necessary is 
that a reasonable expectation of pecuniary 
benefit should be entertained by the per- 
son who sues. It is quite true that the 
existence of this expectation is an infer- 
ence of fact — there must be a basis of 
fact from which the inference can rea- 
sonably be drawn; but I vidsh to express 
my emphatic dissent from the proposition 
that it is necessary that two of the facts 
without which the inference cannot be 
drawn are,' first, that the deceased earned 
money in the past, and second, that he 
or she contributed to the support of the 
plaintiff. These are, no doubt, pregnant 
pieces of evidence, but they are only 
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pieces of evidence; and the necessary in- 
ference can I think be dravra from cir- 
cumstances other than and difiEerent from 
tiiem.” 

8. In an action tmder the Act, it is not 
sufficient for the plaintiff to prove that 
he lost by the, death of the deceased a 
mere speculative possibility of pecuniary 
benefit. In order to succeed, it is neces- 
sary for him to show that he has lost a 
reasonable probability of pectmiary ad- 
vantage. In Barnett v. Cohen, 1921-2 KB 
461, McCardie, J., speaking for the Court 
quoted with approval the following ob- 
servations of Lord Haldane in his judg- 
ment in 1913 AC 1 (supra). — 

"The basis is not what has been called 
solatium that is to say, damages given for 
injmred feelings or on the ground of senti- 
ment, but damages based on compensa- 
tion for a pecuniary loss. But then loss 
may be prospective, and it is quite clear 
that prospective loss may be taken into 
account. It has been said that this is 
qualified by the proposition that the child 
must be shown to have been earning 
something before any damages can be 
assessed. I know of no foundation in 
principle for that proposition either in the 
statute or in any doctrine of law which 
is applicable; nor do I think it is really 
established by the authorities when you 
examine them I have al- 

ready indicated that in my view tlie real 
question is that which Willes, J., defines 
in one of the cases quoted to us, Dalton 
V. South Eastern Rly. Co., (1858) 4 CB 
(NS) 296, Aye or No, was there a reason- 
able expectation of pecuniary advan- 
tage?”. 

9. Proceeding further the learned judge 
referred to the observations of Pollock, 
C. B. in 1913 AC 1 (supra): 

'Tt appears to me that it was intended 
by the Act to give compensation for 
damage sustained, and not to enable 
persons to sue in respect of some imagi- 
nary damage, and so punish those who 
are guilty of negligence by making them 
pay costs.” 

10. Dealing with the facts of the case 
before him McCardie, J., observed: 

“In the present action the plaintiff has 
not satisfied me that he had a reasonable 
expectation of pecuniary benefit. His 
child was under four years old. The boy 
was subject to all risks of illness, disease, 
accident and death. His education and 
upkeep would have been a substantial 
burden to the plaintiff for many years if 


he had lived. He might or might not 
have turned out a useful young man. He 
would have earned nothing tiU about six- 
teen years of age. He might never have 
aided his father at aU. He might have 
proved a mere expense. I cannot ade- 
quately speculate one way or the other. 
In any event he would scarcely have been 
expected to contribute to die father’s in- 
come, for die plaintiff even now possesses 

I, 000 1, a year by his business and may 
increase it further, nor could the son 
have been expected to aid in domestic 
service. The whole mader is beset with 
doubts, contingencies and uncertainties. 
Equally uncertain, too, is the life of the 
plaintiff himself in view of his poor 
health. He might or might not have sur- 
vived his son. That is a point for consi- 
deration, for, as was pointed out by Bray, 

J. , when sitting in the Court of Appeal 
in Price v. Glynea and Castle Coal Co., 
(1915) 9 BWCC 188 at p. 198: "Where a 
claim is made under Lord Campbell’s 
Acts, as it is here, it is not only a ques- 
tion of the expectation of die life of de 
claimant”. Upon de facts of dis case 
de plaintiff has not proved damage eider 
actual or prospective. His claim is press- 
ed to extinction by de weight or multi- 
plied contingencies. The action dere- 
fore fails.” 

11. The mode of assessment of dama- 
ges is not free from doubt It is beset 
wid certain difficulties. It depends on 
many imponderables. The English Courts 
have formulated certain basis for calcu- 
lating damages imder Lord . Campbell’s 
Acts. The rules ascertained by tire Eng- 
lish Courts are set out in Winfield on 
Torts 7d Edn. at pp. 135 and 136 as 
follows: 

“The starting point is de amount of 
wages wliich de deceased was earning 
de ascertainment of which to some ex- 
tent may depend on de regularity of his 
employment. Then dere is an estimate 
of how much was required or expended 
for his own personal and living expenses. 
The balance will give a datum or basic 
figure which wfil generally be turned into 
a lump sum by taking a number of years’ 
purchase. That sum, however, has to be 
taxed down by having regard to de im- 
certainties, for instance, dat de widow 
might have again married and dus ceas- 
ed to be dependant, and other like mat- 
ters of speculation and doubt”. The num- 
ber of years’ purchase is left find, from 
frvelve to fifteen has been quite a com- 
mon multiple in de case of a healthy 
man, and de number should not be 
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materially reduced by reason of the hazar- 
dous nature of the occupation of the de- 
ceased man. These principles are, how- 
ever, only appropriate where the deceased 
was the bread-winner of the family. Ob- 
viously they cannot be applied, for exam- 
ple, where the claim is in respect of a 
mere expectation of pecuniaiy benefit 
from the deceased or where the deceas- 
ed’s contribution to the family was in 
land and not in cash. In truth, each 
case must depend upon its own facts. In 
Dolbey v. Godwin, 1955-1 WLR 553 at 
p. 1103, fhe plaintiff was the widowed 
mother of the deceased, an unmarried 
man 29 years of age, and he had contri- 
buted substantially to her upkeep. The 
Court of Appeal held that it would be 
wrong to assess the damages on the same 
basis as if the plaintiff were the widow 
of the deceased, principally on the ground 
that it was likely that he would have 
married in due course and that then his 
contributions to his mother would have 
been reduced.” 

12. The mode and marmer of ascer- 
tainment of damages in fatal accidents 
cases came up for consideration in Nance 
V. British Columbia Electric Rly. Co. 
Ltd., 1951 AC 601. In that case Viscount 
Simon formulated the following tests for 
ascertaining the damages. — (1) First 
estimate what was the deceased man’s 
expectation of fife if he had not been 
lolled when he was and (2) What sums 
during those years, he would have pro- 
bably applied to the support of the de- 
pendant. In fixing the expectation of life 
of the deceased regard must be had not 
only to his age and bodily health but pre- 
mature termination of his life by a later 
accident. In estimatmg future provision 
for his dependant the amounts he usually 
applied in this way before his death are 
obviously relevant, and often the best 
evidence available though not conclusive, 
since if he had survived his means might 
have expanded or shrunk, and his libera- 
lity might have mown or wilted. After 
maldng the calculations on the basis of 
the two tests, his Lordship observed that 
deduction must further be made for the 
benefit accruing to the dependant from 
the acceleration of his interest in his 
estate and further allowance must be 
made for the possibility that the depen- 
dant himself might have died before he 
died. 

13. In Gobald Motor Service Ltd. v. 
R. M. K. Veluswami, 1962-1 SCR 929= 
(AIR 1962 SC 1), this Court held that the 
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actual extent of the pecuniary loss, to the 
aggrieved party may • depend on a data 
which caimot be ascertained accurately 
but must necessarily be an estimate, or 
even partly a conjecture.' Shortly stated, 
the general principle is that the pecuni^ 
loss can be ascertained only by balancing 
on the one hand the loss to the claimants 
of the future pecuniary benefit and on the 
other any pecuniary advantage which 
from whatever sources comes to them by 
reason of the death, that is, the balance 
of loss and gain to a dependant by the 
death must he ascertained. Therein it 
was further observed that where the 
Courts below have on relevant material 
placed before them ascertained the 
amount of damages under the head of 
pecuniary loss to the dependants of the 
deceased, such findings cannot be disturb- 
ed in second appeal except for compell- 
ing reasons. 

14. The law on the P 9 in€ arising for 
decision may be summed iip thus: Com- 
pulsory damages imder Section LA of the 
Act for wrongful death must be limited 
strictly to the pecimiaiy loss to the bene- 
ficiaries and that imder Section 2, the 
measure of damages is the economic loss 
sustained by the estate. There can be no 
exact uniform rule for measuring the 
value of the human life and the measure 
of damages cannot be arrived at by pre- 
cise mamematical calculations but the 
amount recoverable depends on the par- 
ticular facts and circumstances of each 
case. The Iffe expectancy of the deceas- 
ed or of the beneficiaries whichever is 
shorter is an important factor. Since the 
elements which go to make up the value 
of the life of the deceased to the desig- 
nated beneficiaries are necessarily perso- 
nal to each case, in the very nature of 
things, there can be no exact or imiform 
rule for measuring the value of human 
life. In assessing damages, the Court 
must exclude all considerations of matter 
which rest in speculation or fancy though 
conjecture to some extent is inevitable. 
As a general rule parents are entitled to 
recover the present cash value of the pro- 
spective service of the deceased minor 
child. In addition they may receive 
compensation for loss of pecuniary bene- 
fits reasonably to be expected after the 
child attains majority. In the matter of 
ascertainment of damages, the appellate 
Court should be slow in disturbing the 
findings reached by the Comis below, if 
they have taken ^ the relevant facts 
into consideration. 
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the above rules to 
ae facts of the present case, it is seen 
that the deceased child Avas only 8 years 
old at the time of his death. How he 
would have turned out in life later is at 
b®st a ^ess. But there was a reasonable 
probabihty of his' becoming a successful 
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^ot has got the proprietary or any other 
hunted right to the trees standing or 
grovwg on lands in his khoti village de- 
(1) upon the khot's interest in the 
soil (2) upon any express grant or conces- 
sion, ^d (3) upon the customary user, iE 
any. In the first case, if the khot is the 
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^ education. It is not likely 
that he would have given any financial 
assistance to his parents till he was at 
least 20 years old. As seen from the evi- 
dence on record, his father was a sub- 
person. He was in business and 
ms business was a prosperous one. As 
&ings stood he needed no assistance 
from his son. There is no material on 
record to find out as to how old were 
the parents of the deceased at the time 
of his death. Nor is there any evidence 
about their state of health. On the basis 
of the evidence on record, we are unable 
to come to the conclusion that the dama- 
ges ordered by the High Court are inade- 
quate. 

16. In the result this appeal fails and 
the same is dismissed. But in the cir- 
cumstances of the case we make no order 
as to costs. 

Appeal dismissed. 

t.i ~T. 

AIR 1970 SUPREME COURT 381 
(V 57 C 82) 

(From; Mah. R. T, Bombay)* 

V. RAMASWAMI AND I. D. DUA, JJ. 

Shyamsunder Tikam Shet and another. 
Appellants v. State of Maharashtra and 
another. Respondents. 

Civil Appeal No. 744 of 1966, D/- 25- 
10-1969. 

Tenancy Laws— Bombay Khoti Aboli- 
tion Act (6 of 1950), Sections 12 and 10 
(as amended by Maharashtra Act 43 of 
1963) — . Payment of compensation for loss 
of share in forest revenue — Khoti is not 
entitled to, unless Government has ex- 
pressly granted proprietary rights over 
the soil — Bombay Land Revenue Code 
(5 of 1879), Section 41. 

In the absence of a sanad or a deed or 
a grant granting proprietary rights over 
the soil a Khot is not the proprietor of 
the lands constituted as reserved forest 
in the khoti village and is not entitled to 
any proprietary right in the tmcullivated 
or forest land. The question whether a 

*(Revenu© Appeal No, 40 of 1962 — Mah. 

R. T. Bombay.) 
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frees standmg or growing on the lands in 
^ khoti village. The frees upon the 
Imd, and the right to cut down and sell 
those frees is incident to proprietorship 
ot the land. In such a case the principle 
K guicguid plantatur solo solo cedit 
Ordin^y the khot having no ownership 
oyer the soil, he is not entitled to cut 
famber either on tmculfa'vated or on forest 
lan^. Government has the right to take 
^cli lands to make a forest reserve under 
the customary law as well as under posi- 
tive enactments. There is an undoubted 
presumption that forest tracts and old 
waste belong to Government unless the 
presumption is displaced by positive evi- 
dence that Government has granted 
rights in any particular tract or piece of 
land or has consciously allowed adverse 
nghts to grow tlierein. AIR 1924 BG 150 
& S Bom HG AC 132 & AIR 1925 Bom 
44 & AIR 1917 Bom 38, Rel. on. 

(Para 9) 

Cases Referred; Chronological Paras 
(1925) AIR 1925 Bom 44 (V 12)= 

26 Bom LR 754, Ganpati Gopal 
Risbud V. Secy, of State for India 7 
(1924) AIR 1924 PC 150 (V 11)= 

51 had App 257, K. Ambu Nair 
V. Secy, of State for India 9 

(1917) AIR 1917 Bom 38 (V 4)= 

20 Bom LR 141, Sadashiv Parsh- 
ram Rishbud v. Secy, of State for 
India 10 

(1868-69) 3 Bom HG AC 132, Tafubai 
V. Sub-Collector of Kulaba 6 

The following Judgment of the Court 
was delivered by 

RAMASWAMI, J.; — This appeal is 
brought by special leave from the judg- 
ment of the Maharashtra Revenue Tribu- 
nal, Bombay in Revenue Appeal No. 40 
of 1962, whereby the Trid Court set 
aside the award of the Special Deputy 
Collector, (Khoti) Kolaba under Section 12 • 
of the Bombay Klioti Aboh'tion Act, 1949 
directing the amount of Rs. 837.94 to be 
paid to the appellants for their share of 
Re. 0-12-1 1/3 share in village Kotheri, 
Taluka Mahal, District Kolaba and re- 
manded the case for retrial stating the 
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points for decision by the Special Deputy 
Collector. 

2. On October 9, 1950 the appellants 
made an application before the Collector 
of Kolaba for obtaining compensation for 
Khoti rights in respect of reserved forest 
and unassessed lands in accordance with 
the provisions of the Bombay Khoti Abo- 
lition Act, 1949 (Act No. VI of 1950) 
(hereinafter referred to as the Act). In 
the application, the appellants stated that 
the village Kotheri in Taluka Mahal was 
a Khoti village of Pat (leasehold) and that 
the appellant had .a Khoti share of 
Re. 0-12-11^ in the village. The appel- 
lants said that the total compensation 
which they claimed for the entire village 
came to Rs. 17,615/- and that the share of 
Re. 0-12-1 1/3 came to Rs. 13,333-9-0. 
The appellants further claimed a sum of 
Rs. 7,480/- in respect of loss under the 
reserved forest (74 acres 32 gunthas)’ and 
a sum of Rs. 6,850/- being the one-third 
share of "the price at the present market 
rate of the trees etc., that at present 
stand in the reserved forest”. On Janu- 
ary 31, 1962 the appellants filed before 
the Special Deputy Collector, Kolaba a 
preliminary statement. In that statement 
the appellants contended that the Khots 
used to guard the forest in their pro- 
prietary rights in about the year 1860 
A. D. and that the said land had been 
taken to the reserved forest. The appel- 
lants further contended that they had a 
partnership with the State in respect of 
forest income, that is, in the division of 
agricultural produce and that the “part- 
nership in the forest income has not been 
abolished under the Khoti Abolition Act 
and the partnership is still subsisting.” 
The appellants said that “the question of 
determining compensation for the forest 
partnership cannot, therefore, arise.” On 
May 15, 1962 the Special Deputy CoRec- 
tor (Khoti) Kolaba made his award grant- 
ing a sum of Rs. 837.94 as compensation. 
Aggrieved by the award the appeRants 
preferred an appeal before the Maha- 
rashtra Revenue Tribunal being Revenue 
Appeal No. REV.A 40 of 1962. On Sep- 
tember 16, 1963, the appeRants submit- 
ted before the Tribun^ their written 
arguments. On September 18, 1964, 
November 21, 1964 and February 1, 1965, 
the appeRants filed before the Tribunal 
further supplementary ar^ments in writ- 
ing. On February 21, 1965 the Tribunal 
delivered its jud^ent holding that the 
Khoti in the Kolaba cannot claim proprie- 
tary rights in the viRage or in the reserv- 


ed forest tmless he proves that he has, 
separate sanad or grant conveying to him 
these proprietary rights. The Tribtmal, 
however, took me view that the appel- 
lants were not bound by any compromise 
decree and the Special Deputy CoRectdr 
has dealt with the matter in a perfunctory 
manner. The Tribunal therefore, set 
aside the award and remanded the case 
for retrial setting out the points to be 
decided by the Special Deputy CoR'ector. 

3. The Bombay Khoti Abolition Act, 
1949 came into force with . effect from 
April 12, 1959. Section 2 (1) (iv) of the 
Act defines the word “Khot” as including 
a mortgagee lawfuRy in possession of a 
Khotki. Section 2 (1) (vii) of the Act de- 
fines the words “Khoti Khasgi land” as 
foRows: 

“(a) in the Ratnagiri District Khoti 
land held by and in possession of a Khot 
other than kothi nisbat land and land 
held oy a privileged occupant as defined 
in the Khoti Act; 

(b) in the Kol^a District — 

(i) Imd which is entered in the Khot’s 
own name as Khoti or in that of a co- 
sharer in a khotki in the records of tiie 
original survey; and 

(ii) land acquired since the original 
survey by the Khot by purchase or other 
lawful transfer otherwise than in his 
capacity as a khot;” 

Section 2 (1) (vui) defines the words 
'Tdioti land” as follows: 

“‘Khoti land’ means land in respect of 
which a khot had, as such, any right or 
interest in the district of Ratnagiri ac- 
cording to the provisions of the Khoti 
Act and in the district of Kolaba accord- 
ing to the custom of the tenure;” 

Section 3 of the Act provides for the abo- 
lition of the Khoti tenure and states: 

“3. With effect from and on the date 
on which this Act comes into force, — 

(1) the khoti tenure shaR, wherever it 
prevaRs in the districts of Ratnagiri and 
Kolaba, be deemed to have been abolish- 
ed; and 

(2) save as expressly provided by this 
Act, aR the incidents of the said tenure 
shall be deemed to have been extinguish- 
ed, notwithstanding any law, custom, or 
usage or anything contained in any sanad, 
grant, kabulayat, lease, decree or order 
of any Comt or any other instrument.” 
Section 10 deals with the right to trees 
and states: 

“The rights to trees speciaRy reserved 
under the Indian Forest Act, 1927, or any 
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other law for the time being in force ex- 
cept those the ownership of which has 
been transferred by Government under 
any contract, grant or law for die time 
being in force shall vest in Government.” 
Section 12 of the Act before its amend- 
ment by the Maharashtra Act 43 of 1963 
stood as under: 

"(1) If a khot or any other person is 
aggrieved by any of the provisions of this 
Act as extinguishing or modifying any of 
his rights in land and if such person 
proves that such extinguishment or modi- 
fication amounts to transference to pub- 
hc ownership of any land or any right 
in or over such land, such person may 
apply to the Collector for compensation. 

(2) Such application shall be made in 
the form prescribed by rules made under 
this Act on or before the 31st day of 
March, 1952. 

(3) The Collector shall after holding a 
formal inquiry in the manner provided by 
the Code award such compensation as he 
deems reasonable and adequate; 

Provided that — 

(a) the amount of compensation for the 
extinguishment of the right of reversion in 
lands in a khoti village in the district of 
Ratnagiii shall not exceed the amount cal- 
culated at the rate of Rs. 2 per 100 acres 
of such land; 

(b) the amormt of compensation for the 
extinguishment of any right to appropriate 
any uncultivated and waste lands not ap- 
propriated by any khot and not entered in 
the revenue or survey records as khoti 
Wiasgi immediately before the 1st day of 
August, 1949, shall not exceed the amount 
calculated at the rate of Rs. 5 per 100 
acres of such land: 

Provided further that in the case of the 
extinguishment or modification of any 
other right of a khot or any right of any 
other person the Collector shall be guided 
by the provisions of sub-section (1) of Sec- 
tion 23 and Section 24 of the Land Acqui- 
sition Act, 1894; 

Provided also that if any question arises 
whether any land is dhara, lAoti khasgi 
or khoti nisbat or is held by a permanent 
tenant or other tenant, the Collector shall 
after holding a formal inquiry in the man- 
ner provided by the Code decide the ques- 
tion. 

XX XX XX 

(4) Subject to the provisions of sub-sec- 
tion (5), the award or decision of the Col- 
lector shall be final. 

(5) Any person aggrieved by the award 
or decision of the Collector may appeal to 


tire Bombay Revenue Tribunal constituted 
tmder the Bombay Revenue Tribimal Act, 
1939.” 

4. The Act was amended by the Maha- 
rashtra Act 43 of 1963 by which payment 
of compensation was provided to any loss 
of share in the forest revenue and the 
Amending Act came into force on October 
6, 1963, and it was provided that the claim 
for compensation can be entertained upto 
March 31, 1964. 

5. On behalf of die appellants Mr. S. T. 
Desai did not press the argument that the 
Act is ultra vires of the Constitution of 
India or that tire Act did not apply to the 
village of Kotheri or to the survey plots 
in dispute. Learned Counsel said that the 
appellant should be given sufiBcient oppor- 
tunity of proving by oral and documentary 
evidence that they had proprietary rights 
in Survey Plots Nos. 130 and 132 of Mauja 
Kotheri in the status of Khoti. 

6. The legal position is well establish- 
ed that khotisinthe district of Kolabaare 
hereditary farmers of land revenue and are 
entitled to hold villages as khotis on their 
entering every year into the customary 
kabulayat. According to Molesworth’s Dic- 
tionary Tchot’ means: 

"a renter of a village, a farmer of land 
or revenue, a farmer of the customs, a 
contractor or monopolist; an hereditary 
ofiBcer whose duty it is to collect the 
revenue of the village for Government, 
also an officer appointed for tliis ofBce; 
a tribe of Brahmins in the Southern Kon- 
kan.” 

In Tajubai v. Sub-CoUector of Kolaba, 
(1868-69) 3 Bom HC AC 132 it was held 
by the majority of the Full Bench that 
the khotis have no proprietary right in 
the soil of their village but only heredi- 
tary right to farm the revenue and that 
if the ‘Idiot’s right is the hereditary farm- 
ing of the revenue, the living principle 
of that right would not be property in- 
herent in the khot. but a perpetually 
running contract with the State.” At p. 
149, Neivton, J., observed in the course 
of liis judgment: 

‘Do these facts establish more than is 
admitted, namely, that the plaintiff had 
an hereditary right of farming the half of 
the village of Pegode, as long as she 
continuea annually to enter into the 
customary agreement? Do they prove 
that she as Idiot had any such proprietary 
interest in the village, as would authorise 
her to claim restitution of the half-share 
tmconditionally, after failure during seve- 
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ral years to discharge the office of khot? 
We think not We think, further, that 
some of the above facts militate against 
the title alleged by the plaintiff.” 

7. In Ganapati Gopal Risbud v. The 
Secretary of State for India, 26 Bom LR 
754=(AIR 1925 Bom 44) the Bombay 
High Court reiterated that khots-in the 
district of Kolaba are hereditary farmers 
of the revenue and are entitled to hold 
tiieir villages as Khotis on their entering 
every year into the customary Kabula- 
yats. At p. 768 (of Bom LR)=(at pp. 48- 
49 of AIR) Madeod, C. J., stated: 

‘The relationship between the Khot and 
the Government t 9 my inind, is perfectly 
clear. As stated in Mr. Candy’s report 
it is indubitably established that a Khot’s 
interest in his village is limited, not ab- 
solute; he possesses in some measrure a 
proprietary right; in fact he is an occu- 
pant with all the rights and liabilities af- 
fecting such a status. The Khot has to 
secrue to Government the payment of the 
village revenue, while the village lands 
which he has to manage in accordance 
with the restrictions mentioned in the 
Kabulayat fall under three distinct classes. 
These are (1) Dharekari lands the tenants 
of which have a transferable and herit- 
able right paying Dhara alone to the 
Khot; (2) ^ot-nisbat lands which are 
either in the hands of permanent occu- 
pancy tenants or tenants with less per- 
manent right paying Fayda to the j&ot 
and the Government assessment; and (3) 
Khoti Khasgi lands, private lands, in the 
possession of the !l^ot of which he can 
make such use as he pleases.” 

8. It was contended on behalf of the 
appellants that the Sud of 1869 at p. 124-A 
of die paper book was an important 
document and the Tribunal has not cor- 
rectly appreciated the meaning of the 
words Khalsa and Varkas. We do not 
wish to express at this stage any conclud- 
ed opinion on the construction of this 
document. We wish to make it clear 
that it win be open to the appellants to 
show before the Special Deputy Collec- 
tor how far this document has a bearing 
on their claim to proprietary right of 
Survey Plots Nos. 130 and 132. , 

9. It is clear that in the absence of a 
sanad or a deed or a grant granting pro- 
prietary rights over the soil a Eloti is not 
the proprietor of the lands constituted 
as reserved forests in the Khoti village and 
is not entitled to any proprietary ri^t in 
ithe rmcultivated or forest land. The 

r 


legal position is correctly summarised in 
Dandekar’s Law oi Land Tenures,- Vol. 1, 
pp. 287-288 as under: 

“Section 41 of the Land Revenue Code 
declares that the right to all trees, bush- 
wood, Jimgle or other natural product, 
wherever growing, except in so far as 
the 'sarne may be the properly of indivi- 
duals capable of holding property, vests 
in Government. Government proprietor- 
ship of all trees is the rule and private 
rights or proprietorship, if any, are merely 
exceptions to the rule. ITie question 
whefiier a Khot has got the proprietary 
or any other hmited right to the trees 
standing or growing on lands in his Khoti 
village depends (1) upon the Khot’s 
interest in the soil (2). upon any express 
grant or concession, and (3) upon the cus- 
tomary user, if any. In tne first case, if 
the ITiot is the proprietor of the soil, 
which is very hardly the case, he is the 
proprietor of aU the trees standing or 
growing on the lands in his Khoti village. 
The trees upon the land, and the right to 
cut down and sell those trees is incident 
to proprietorsliip of the land. In such a 
case the principle is quicquid plantatur 
solo solo cedit. Ordinarily the Wiot hav- 
ing no ownership over . the soil, it has 
been held that he is not entitled to cut 
timber either on uncultivated or on forest 
lands. Government has the right to take 
such lands to make a forest reserve under 
the customary law as well as under posi- 
tive enactments.” 

It is necessary in this context to refer to 
the presumption that forest tracts and old 
waste belong to Government unless the 
presumption is displaced by positive evi- 
dence tiiat Government has granted rights 
in any particular tract or piece of land 
or has consciously allowed adverse rights 
to grow therein. (See K. Ambu Nair y. 
Secretary of State, for India, 51 Ind App 
257 = (AIR 1924 PG 150)). 

10. In Sadashiv Parshram Risbud v. 
Secretary of State for India, 20 Bom LR 
141 = (AIR 1917 Bom 88) the 

question arose whether the khots were 
entitled to recover the sale proceeds of 
certain teak trees sold by Government 
gro\vn on Varkas lands. In the alterna- 
tive the khots claimed one-third share of 
the sale proceeds relying upon the clause 
in the Kabulayat. It was held by the 
Bombay High Court that as between the 
khots and ihe Government the matter in 
dispute was concluded by the kabulayat 
and the khot could not obtmn more than 
one-third of the proceeds of the sale of 
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the trees.. It was held by Shah, J., that 
the Dunlop’s Proclamation could apply to 
Varlcas lands in a Idioti village; but if 
any. person claimed the benefit of the 
Proclamation he should prove that the 
land, on which the trees stood, was his 
in a popular sense, that is, it was suf- 
fideiidy marked out as being in his per- 
manent occupation in his o^vn right so 
as to make it properly desctibable as ins 
land. On the facts of that case it was 
held that the khots had no claim to the 
teak trees under Section 40 of the Land 
Revenue Code and they had failed to 
prove that they were entitled to the bene- 
fit of Dunlop’s Proclamation in respect of 
the Varkas lands in question. 

11. In the present case the Maha- 
rashtra Revenue Tribimal has remanded 
the case for retrial to the Special Deputy 
Collector, Eolaba for decision on the fol- 
lowing points; 

(1) Whether the appellants prove that 
they are the proprietors of the lands in 
the \allage of Kotheri or in the lands at- 
tached as a reserved forest to the said 
village; 

(2) Whether the appellants are entitled 
to any compensation for the village gao- 
than lands or lands under die rivers and 
naUas. This claim is based on the allega- 
tion of the appellants that they are the 
proprietors of die village; 

(3) Whether the appellants are enti- 
tled, as a customary incident of the Khoti, 
to a share in the forest revenues of the 
village; 

(4) What is the market value of the 
loss or such share or right, if any, in the 
gaothan and river and naUa lands. 

12. We affirm the above order of 
remand and further direct that an op- 
portunity should be mven by the Special 
Deputy Collector to both sides to adduce 
such evidence as they choose on these 
points. After taking such evidence the 
Special Deputy Collector will pronounce 
the award in the light of the law laid 
down in this judgment. Subject to these 
observations we affirm the order of the 
Maharashtra Revenue Tribunal dated 
February 25, 1965 and dismiss the appeal 
There .vm be no order as to costs. 

Appeal dismissed. 


AIR 1970 SUPREME COURT 885 
(V 57 C 83) 

(From Eerala: ADR 1966 Ker 5) 

J. C. SHAH, ACTG. C. J., V. RAMA- 
SWAMI AND A N. GROVER, JJ. 

The Income-tax Officer, AUeppey, (In 
both the Appeals), AppeUant v. 1. M. G. 
Ponnoose and others, (In G. A. No. 942 
of 1966), 2. Excel Productions, AUeppey 
and others, (In C. A. No. 943 of 1966), 
Respondents. 

Civil Appeals Nos. 942 and 943 of 1966, 
D/- 28-7-1969. 

Income-tax Act (1961), Section 2 (44) 
(ii) (as substituted by Section 4 of Finance 
Act, 1963) — Notification under — State 
Government investing Tahsildar with 
powers of Tax Recovery Officer — Autho- 
risation caimot be made retrospectively 
— Retrospective legislation by delegat- 
ed authority — Principle — Legal fiction 
created by Section 4 of Finance Act (1963) 
Construction of. 

By issuing notification in exercise of 
powers conferred under Section 2 (44) (ii), 
the State Government cannot invest the 
TahsUdar with the powers of a Tax Reco- 
very Officer with effect from a date prior 
to the date of the notification i.e., retro- 
actively or retrospectively. Consequently, 
attachment of shares belonging to assessee 
in order to recover arrears, by the TahsU- 
dar, subsequent to 1st April 1962, i.e., 
commencement of the Act of 1961 but 
prior to the date of notification empower- 
ing him as a Tax Recovery Officer is in- 
valid. AIR 1966 Ker 5, Affirmed. 

(Paras 6, 7) 

It is open to a sovereign legislature to 
enact laws which have retrospective ope- 
ration. The Courts wiU not ascribe re- 
trospectivity to new laws affecting rights 
unless by express words or necessary im- 
plication it appears that such was the 
intention of the legislature. The Parlia- 
ment can delegate its legislative power 
within the recognised limits. Where any 
rule or regulation is made by any person 
or authority to whom such powers have 
been delegated by the legislature it may 
or may not be possible to make the same 
so as to give retrospective operation. It 
^vUl depend on the language employed in 
tiie statutory provision which may in ex- 
press terms or by necessary implication 
empower the authority concerned to make 
a rule or regulation with retrospective 
effect. But where no such language is to 
be found it has been held by the courts 
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that the' person or authority exercising 
subordinate legislative functions cannot 
make a rule, regulation or bye-law which 
can operate with retrospective effect. 

(Para 5) 

It can hardly be said that the notifica- 
tion empowering TahsHdar to act as Tax 
Recovery OlBcer, promulgates any rule, 
regulation or bye-law all of which have a 
definite signification. The exercise of the 
power under sub-clause (ii) of cl. (44) of 
Section 2 is more of an executive than a 
legislative act. The only effect of the 
substitution made by the Finance Act is 
to make the new definition a part of the 
Act from the date it was enacted. The 
legal fiction cannot be extended beyond 
its legitimate field and the words “shall 
be and shall be deemed always to have 
been substituted” occurring in Section 4 
of the Finance Act 1963 cannot be con- 
strued to embody conferment of a power 
for a retrospective authorisation by the 
State in the absence of any express pro- 
vision in Section 2 (44) of the Act itself. 
Case law discussed. (Paras 6, 7) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 118 (V 56)= 

1969 Lab IC 100=(1968) 3 SCR 
575, B. S. Vadera v. Union of 
India 7 

(1963) AIR 1963 SC 274 (V 50)= 

(1963) 1 SCR 721, Dr. Indramani 
Pyarelal Gupta v. W. R. Natliu 5 
(1960) AIR 1960 Mys 326 (V 47)= 

ILR (1959) Mys 688, India Sugars 
and Refineries Ltd. v. State of 
Mysore 6 

(1959) AIR 1959 Punj 453 (V 46)= 

61 Pun LR 514 (FB), General S. 
Sliivdev Singh v. State of Punjab 6 
(1956) AIR 1956 All 35 (V 43)= 

ILR (1955) 2 AU 612, Modi Food 
Products Ltd. v. Commr. of Sales 
Tax U. P. 5 

(1953) AIR 1953 SC 95 (V 40)= 

1953 SCR 439, Strawboard Manu- 
facturing Co. Ltd. V. Gutta Mill 
Workers’ Union ' 6 

(1870) 40 LJQB 28 = 6 QB 1, 

Phillips V. Eyre 5 

Mr. Jagdish Swamp, Solicitor General 
of India (M/s. T. A. Ramachandran and 

B. D. Sharma, Advocates, with him), for 
Appellant (In both the Appeals); Mr. S. 
T. Desai, Senior Advocate (M/s. M. G. 
Chacko and A. K. Verma, Advocates, and 
M/s. J. B. Dadachanji and O. C. Mathur, 
Advocates of M/s. J. B. Dadachanji and 
Co. with him), for Respondent No. 1 (In 

C. A. No. 942 of 1966); Mr. A. G. Pudis- 


sery. Advocate, for Respondents Nos. 2 
and 3; M/s. J. B. Dadachanji and Go., for 
Respondents Nos. 1 and 2 (In C. A. No. 
943 of 1966); Mr. A. G. Pumssery, Advo- 
cate, for Respondents Nos. 7 and 8 (In G. 
A No. 943 of 1966). 

The following Judgment of the Court 
was delivered by ’ 

GROVER, J.! These two appeals by 
special leave involve a common question 
relating to the vahdity.of a notification 
issued by the Government of Kerala in 
August 1963 empowering certain reve- 
nue officials including the Taluka Tahsff- 
dar to exercise the powers of a Tax Re- 
covery Officer under the Income-tax Act, 
1961, hereinafter called the Act. The 
notification was expressly stated to be 
effective from 1st April, 1962 — a date 
prior to the date of the notification. 

2. The facts in one of the appeals 
(C. A. 942/66) may be stated: One Kuh- 
chacko of Alleppey allowed the income-tax 
dues from him to fall into arrears. The 
Income-tax Officer took steps to recover 
the arrears through the T^sildar. Cer- 
tain shares standkig in the name of the 
assessee were attached by the Tahsildar. 
The first respondent Pormoose claimed to 
have obtained a decree for a certain sum 
against the assessee. He also got the 
shares standing in the name of the asses- 
see attached in execution proceedings. 
Pormoose filed a petition under Art. 226 
of the Constitution in the High Court of 
Kerala in which he challenged the action 
taken by the revenue officials including 
the T^sildar for getting the shares, 
which had been attached, sold for satis- 
faction of the income-tax dues of the 
assessee. 

3. The learned Single Judge held that 
the notification empowering the Tahsil- 
dar to exercise the powers of a Tax Re- 
covery Officer under the Act with retro- 
spective effect was invalid. Consequent- 
ly the attachments made by the Tahsildar 
were quashed. This view was affirmed 
by a Division Bench in appeal. 

4. The Act came into force on first 
April, 1962. Section 2 (44) defined the 
expression ‘Tax Recovery Officer” in the 
following terms: — 

“Tax Recovery Officer’ means — 

(i) a Collector; 

(ii) an Additional Collector or any other 
officer authorised to, exercise the powers 
of a Collector tmder any law relating to 
land revenue for the time being in force 
in a State; or 


1970 I.-T. OfiBcer, Alleppey v. M. G. Ponnoose (Grover J.) [Prs. 4-6] S. C. 887 


(iii) any gazetted oflBcer of the Central 
or a State Government who may be 
authorised by the Central Government 
by notification in the OflBcial Gazette, to 
exercise the powers of a Tax Recovery 
Officer.” 

Section 4 of the Finance Act, 1968 substi- 
tuted . a new definition for the original 
definition of Tax Recovery Officer. It 
was provided that the new definition 
“shall be and shall be deemed always to 
have been substituted”. The new defi- 
nition was as follows. 

. “Tax Recovery Officer means — 

(i) a Collector or an Additional Collec- 
tor; 

(ii) any such officer empowered to ef- 
fect recoveiy of arrears of land revenue 
or other public demand under any law 
relating to land revenue or other public 
demand for the time being in force in 
the State as may be authorised by the 
State Government, by general or special 
notification in the Official Gazette, to 
exercise the powers of a Tax Recovery 
Officer; 

(iii) any Gazetted Officer of the Central 
or a State Government who may be 
authorised by the Central Government, 
by general or special notification in the 
Official Gazette, to exercise the powers 
of a Tax Recovery Officer.” 

The impugned notification dated August 
14, 1968 wffich was published in the 

Kerala Gazette dated Au^st 20, 1963 
referred to the powers conferred by sub- 
clause (ii) of Clause (44) of Section 2 of 
the Act read with sub-rule (2) of Rule 7 
of the Income-tax (Certificate Proceed- 
ings) Rules, 1962 and authorised the vari- 
ous revenue officials mentioned therein 
including the Taluka Tahsildar to exer- 
cise the powers of a Tax Recovery Officer 
under the Act in respect of the arrears 
etc. The concluding portion was: "This 
notification shall be deemed to have come 
into force on the first day of April 1962”. 
The Tahsildar had effected attachment 
of the shares subsequent to first April 
1962 but prior to August 14, 1963. In 
other words on the date on which he 
had efEected attachment he was not a 
Tax Recovery Officer but he got the 
powers of a Tax Recovery Officer hy vir- 
tue of the notification dated August 14, 
1963. The short question for determina- 
tion,. therefore, was and is whether the 
State Government could invest the Tahsil- 
dar with the powers of a Tax Recovery 
Officer under tiie aforesaid provisions of 
the Act with effect from a date prior to 


the date of the notification i. e., retro- 
actively or retrospectively. 

5. Now it is open to a sovereign legis- 
lature to enact laws which have retro- 
spective operation. Even when the Par- 
hament enacts retrospective laws such 
laws are — ^in the words of Willes, J. in 
Phillips V. Eyre, (1870) 40 LJ QB 28 at 
p. 37 — ^ no doubt prima facie of question- 
able policy, and contrary to the general 
principle that legislation by which the 
conduct of mankind is to be regulated 
ought, when introduced for the first time, 
to deal with futiure acts, and ought not 
to change the character of past transac- 
tions carried on upon the faith of the 
then existing law.” The courts will not, 
therefore, ascribe retrospectivity to new 
laws affecting rights unless by express 
words or necessary implication it appears 
that such was the iatention of the legisla- 
ture. The Parhament can delegate its 
legislative power within the recognised 
limits. Where any rule or regulation is 
made by any person or authority to whom 
such powers have been delegated by the 
legislature it may or may not be possible 
to make the same so as to give retros- 
pective operation. It will depend on the 
language employed in the statutory pro- 
vision which may in express terms or by 
necessary implication' empower the autho- 
rity concerned to make a rule or regula- 
tion with retrospective effect But where 
no such language is to be found it has 
been held by the Courts that the person 
or authority exercising subordinate legis- 
lative functions cannot make a rule, regu- 
lation or bye-law which can operate with 
retrospective effect: (See Subba Rao J., 
in Dr. Indramani Pyarelal Gupta v. W. R. 
Nathu, (1963) 1 SCR 721 = (AIR 1963 SC 
274) — ^the majority not having expressed 
any different opinion on the point; Modi 
Food Products Ltd. v. Commr. of Sales 
Tax, U. P., AIR 1956 All 85; India Sugar 
Refineries Ltd. v. State of Mysore, MR 
1960 Mys 326 and General S. Shivdev 
Singh V. State of Punjab, (1959) 61 Pun 
LR 514 = (AIR 1959 Punj 453) (FB)). 

6. It can hardly be said that the im- 
pugned notification promulgates any rule, 
regulation or bye-law all of which have 
a definite signification. The exercise' of 
the power under sub-clause (ii) of 
Clause (44) of Section 2 of the Act is 
more of an executive than a legislative 
act. It becomes, therefore, all the more 
necessary to consider how such an act 
which has retrospective operation can be 
valid in the absence of any power confer- 
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red by the aforesaid provision to so per- 
form it as to give it ;retrospective opera- 
tion. In Strawboard Manufacturing Co. 
Ltd. v. Gutta Mill Workers’ Union, 1953 
SCR 439 = (AIR 1953 SC 95) an indus- 
trial dilute had been referred by the 
Governor to the Labour Gommissioner or 
a person nominated by him with the 
direction that the award should be sub- 
mitted not later than April 5, 1950. The 
award, however, was made on April 13, 
1950. On April 26, 1950 the Governor 
issued a notification extending the time 
up to April 80. It was held that in the 
absence of a provision authorising the 
State Government to extend from time to 
time the period within which the Tribu- 
nal or the adjudicator could pronounce 
the decision, the State Government had 
no authority to extend the time and the 
award was, therefore, one made without 
jurisdiction and a nuUity. This decision 
is quite apposite and it is difficult to 
hold in the present case that the Taluka 
TahsUdar could be authorised by the im- 
pugned notification to exercise powers of 
a Tax Recovery Officer with effect from 
a date prior to the date of the notifica- 
tion. 

7. It may next be considered whether 
by saying that the new definition of ‘Tax 
Recovery Officer” substituted by S. 4 of 
the Finance Act 1963 “shall be and shall 
be deemed always to have been substi- 
tuted” it could be said that by necessary 
implication or intendment the State Gov- 
ernment had been authorised to invest 
the officers mentioned in the notification 
with the powers of a Tax Recovery Officer 
with retrospective effect. The only effect 
of the substitution made by the Finance 
Act was to make the new definition a 
part of tbe Act from the date it was en- 
acted. The legal fiction could not be 
extended beyond its legitimate field and 
the aforesaid words occurring -in Sec. 4 
of the Finance Act 1963 could not be 
construed to embody conferment of a 
power for a retrospective authorisation 
by the State in the absence of any ex- 
press provision in Section 2 (4^ of &e 
Act itself. It may be noticed that in a 
recent decision of the Constitution Bench 
of this court in B. S. Vadera v. Union of 
India, AIR 1969 SC 118 it has been ob- 
served with reference to rules framed 
imder the proviso to Article 309 of the 
Constitution that these rules can be made 
with retrospective operation. This view 
was, however, expressed ovring to the 
language employed in the proviso to Arti- 


cle 309 that “any rules so made shall 
have effect subject to the provisions of 
any such Act”. As has been pointed out 
the clear and xmambiguous expressions 
used in the Constitution, must be given 
their fuU and xmrestricted meaning un- 
less hedged in by any limitations. More- 
over when the language employed in the 
main part of Article 309 is compared 
with that of the proviso it becomes clear 
that the power given to the legislature 
for laying down the conditions is identi- 
cal with the power given to the President 
or the Governor, as the case may be, in 
the matter of regulating the recruitinent 
of Government servants and their condi- 
tions of service. The legislature, how- 
ever, can regulate the recruitment and 
conditions of service for ^ times where- 
as the President and the Governor can 
do so only till a provision in that behalf 
is made by or under an Act of the ap- 
propriate legislature. As the legislature 
can legislate prospectively as well as re- 
trospectively there can be hardly any 
justification for saying that the President 
or the Governor should not _ be able to 
make rules in the same manner so as to 
give them prospective as well as retros- 
pective operation. For these reasons the 
ambit and content of the rule-matog 
power under Article. 309 can' furnish no 
analogy or parallel to the present case. 
The High Court, was consequently ri^t 
in coming to the conclusion that the ac- 
tion taken by the Tahsildar in attaching 
the shares was unsustainable. 

8. The appeals therefore fail and are 
dismissed witii costs. One hearing fee. 

Appeals dismissed. 


AIR 1970 SUPREME COURT 388 
(V 57 C 84) . 

(From Calcutta: (1965) 2 ITJ 710) 

J. C. SHAH, A. C. J., V. RAMASWAMI 
AND A. N. GROVER, JJ. 

The Gommissioner of Income-tax, W. B. 
H, Galcutta (In all the Appeals), Appel- 
lant V. Nalin Behari Lall Sin^a, etc.. 
Respondents. 

Civil Appeals Nos. 736 to 739^ 913 and 
1621 of 1968, D/- 25-7-1969. 

(A) Income-tax Act (1922), Sec. 2 (6A) 
Proviso to Explanation (as it stood be- 
fore amendment by Finance Act 8 of 
1956) and Section 12 — “Dividend” — 
Meaning of — Proportionate share of 

LM/AN/E23/69/DVT/M ^ ~ 
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capital gains arising to Company on or 
after 1-4-1948 — Its distribution to share- 
holders — Not liable to tax as dividend. 

In view, of the Proviso to Explanation 
of Section 2 (6A) the proportionate share 
of the capital gains arising to the Com- 
pany on or after 1-4-1948, out of which 
the dividend is distributed to the share- 
holders of the Company must be deemed 
exempt from liability to pay tax under 
Section 12 as dividend income liable to 
tax. (1965) 2 ITJ 710 (Cal), Affirmed. 

(Para 6) 

^Dividend’ in its ordinary connotation 
means the sum paid to or received by 
a share-holder proportionate to his share- 
holding in a company out of the total 
smn mstributed. Dividend distributed by 
a. Company being a share of its profits 
declared as distributable among the share- 
holders, is not impressed with the charac- 
ter of the profits from which it reaches 
the hands of the shareholders. From the 
mere fact that a distribution has been 
made out of the capital gains, it cannot, 
therefore, be said tibiat it has the attri- 
butes of capital gains in the hands of 
the shareholders. However, the proviso 
to the Explanation clearly, enacts that 
capital gains arising after March 81, 1948 
are not liable to be included within the 
expression “dividend”. The definition of 
‘dividend’ in Section 2 (6A) is an inclu- 
sive definition and a receipt by a share- 
holder which does not fall within the 
definition may possibly be regarded as 
dividend witbin the meaning of the Act 
unless the context negatives that view. 
But on that account it cannot be said 
that capital gains excluded from the defi- 
nition of dividend by express enactment 
still fall within the charge of tax. Ac- 
cording to the definition in Section 2 (6A) 
only the proportionate share of the mem- 
ber out of the accumulated profits (ex- 
cluding capital gains arising in the ex- 
cepted period) ^tributed by the Com- 
pany, alone will be deemed the taxable 
component. (Paras 3, 4) 

(B) Constitution of India, Article 136 
— Plea that certain share of dividend 
taxable as income other than dividend < — 
Plea not raised before High Court or 
Tribunal — Not entertained in Supreme 
Court ■ (Para 7) 

Mr. Jagdish Swarup, Solicitor General 
of India (M/s. T. A. Ramachandran, R. N. 
Sachthey and B. D. Sharma, Advocates 
with him), for Appellant (In aU the Ap- 
peals); P. Barman, Senior Advocate (M/s. 


Ranjit Ghose and Sukumar Ghose, Advo- 
cates with him), for Respondents (Ih all 
the Appeals). 

The. following Judgment of the Court 
was delivered by 

SHAH, Ag. C. J.; In a proceeding for 
assessment to income-tax for the year 
1949-50 the respondents in these appeals, 
claimed that the dividend distributed by 
the Ulchra Estate Zamindaries Ltd. was 
exempt from tax, because the fund out 
of which the dividend was distributed 
did not form part of the “accumulated 
profits” of the Company. The Income- 
tax OfBcer rejected the contention and 
brou^t the dividend to tax in the hands 
of the respondents. The Appellate Assis- 
tant Commissioner held that Rs. 1,12,500 
but of a total amount of Rs. 2,24,000 
tributed by the Company, represented 
capital gains arising to the Company on 
or after April 1, 1948 and not being 
dividend within the meaning of S. 2 (6i?5 
of the Income-tax Act, 1922, the share 
distributed to the shareholders out of that 
amount was exempt from income-tax. 
The order of the Appellate Assistant Com- 
missioner was reversed in appeal by the 
Tribimal. In the view of the Tribunal 
the definition of ‘dividend’ in S. 2 (6A) 
in force in the year of assessment was 
not exhaustive, and if the amormt distri- 
buted was “dividend in ordinary parlance 
it became chargeable rmder the general 
charging section , and that Clause 2 (6A) 
“was concerned with deemed dividends, 
and exclusion of certain capital gains by 
the proviso had no bearing on me issue 
raised by the revenue". 

2. The following question referred by 
the Tribimal to the High Court of Cal- 
cutta under Section 66 (1) of the Indian 
Infome-tax Act: 

‘TVhether on the facts and in the cir- 
cumstances of the case the amount of 
Rs. 28,125 was rightly included as divi- 
dend in the total income of the assessee 
for the assessment year 1949-50?” 
was answered in the negative. The 
Commissioner has appealed to this Court 
with certificates granted by the High 
Court 

8. “Dividend’ in its ordinary connota- 
tion means the sum paid to or received 
by a shareholder proportionate to his 
share-holding in a company out of the 
total sum distributed. The relevant part 
of the definition contained in S. 2 (6A) 
of the Income-tax Act, 1922, in the year 
of assessment 1949-50 was as follows: — i 
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“ “Dividend’ includes — 

(a) any distribution by a company of 
acciunulated profits whether capitalised 
or not, if such distribution entails the 
release by the company to its shareholders 
of all or any part of the assets of the 
company; 

O O O O 9 

Explanation. — ^The words ‘accumulated 
profits’ wherever they occur in the clause, 
shall not include ‘capital profit’; 

Provided further that the expression 
‘accumulated profits’, wherever it occmrs 
in this clause, shall not include capital 
gains arising before the 1st day of April, 
1946 or after the 31st day of March 1948.” 
Dividend distributed by a company 
being a share of its profits declared as dis- 
tributable among the shareholders, is not 
impressed with the character of the pro- 
fits from which it reaches the hands of 
the shareholders. It would be therefore 
difficult to hold that the mere fact Uiat 
a distribution has been made out of the 
capital gains, it has the attributes of capi- 
tal gains in die hands of the shareholders. 
But that does not assist the case of the 
Revenue, for the Legislature has express- 
ly excluded from the content of dividend, 
capital gains arising after March 81, 1948. 

4. The proviso to the E:^lanation 
clearly enacted that capital gains arising 
after March 81, 1948 are not liable to 
be included within the expression “divi- 
dend”. The definition is, it is true, an 
inclusive definition and a receipt by a 
shareholder which does not fall within 
the definition may possibly be regarded 
as dividend ■within the meaning of the 
Act imless the context negatives that 
view. But it is difficult on that account 
to hold that capital gains excluded from 
the defoition of dividend by express en- 
actment stiU fall •within the charge of 
tax. According to the definition in Sec- 
tion 2 (6A) or the Income-tax Act only 
the proportionate share of the member 
out of the accumulated profits (exclud- 
ing capital gains arising in the excepted 
period) distributed by the Company, 
alone ■will be deemed the taxable compo- 
nent. 

5. There is no warrant for the view 
expressed by the Tribunal that the defi- 
nition of ‘di'vidend’ only includes deem- 
ed ^vidend.' To hold that 'the capital 
gains within the excepted period are not 
part of the accmntJated profits for the 
purpose of the definition under Section 2 
(6A) and a distributive share thereof does 
not on that account fall 'within the defini- 


tion of ‘dividend’ and therefore of income 
chargeable to tax and still to regard 
them as a part of accumulated profits for 
the purpose of dividend in the popular 
connotation and to bring the share to tax 
in the hands of the shareholders is to nul- 
lify an express provisioir of the statute. 
We do not see any reason why such a 
strained . construction should be adopt- 
ed. 

6. We agree/ with the High Court 
that the proportionate shard of the capi- 
tal gains out of which the di'vidend was 
distributed to the shareholders of the 
Company must be deemed exempt from 
liability to pay tax under Section 12 as 
dividend income liable to tax. 

7. Counsel for the Revenue sought to 
argue that share of dividend which is riot 
chargeable to tax by ■virtue of the exemp- 
tion clause is still liable to tax as income 
other than dividend. But no siich con- 
tention was raised before the Tribunal or 
the High Court and no question was 
raised in that behalf. We ■will not be 
justified in entering upon the question 
which was not raised or argued before 
the Tribimal and before the High Court. 

8. The appeals fail and are dismissed 
with costs. One hearing fee. 

Appeals dismissed. 


AIR 1970 SUPREME COURT 390 
(V 57 C 85) 

(From: Addl. I. T. Delhi)’’ 

J. C. SHAH AND G. K. MITTER, JJ- 
The Management of M/s. Gaziabad 
Engineering Co. Private Ltd., Appellant 
v. its Worlonen, Respondents. 

Civil Appeal No. 1408 of 1966, D/- 

18- 7-1969. ; , - 

(A) Constitution of India, Article 186 — > 
Industrial Disputes Act (1947), Sch. HI, 
Entries 2 and 5 — Finding of Tribunal as 
to financial position of a Company — ■ 
Jurisdiction of Supreme Court to inter- 
fere. 

Where the Industrial Tribunal has on 
appreciation of evidence come to the con- 
clusion that the financial position of a 
company is sound, assuming that the Tri- 
bund is governed by the strict rules pre- 
scribed by the E'vidence Act, sitting in 

‘’(Industrial Dispute No. 109 of 1965, D/- 

19- 5-1965; 28-2-1966— Addl. Ind. Tribunal 

—Delhi.) • - ; 
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appeal with special leave the Supreme 
Court will not be justified in interfering 
with the finding of the Tribunal even if 
it be open to the criticism that a part of 
the evidence relied upon is not in law 
relevant. (Para 8) 

(B) Industrial Disputes Act (1947), 

Sch. ni. Entry 2 — Industrial dispute 
between Company and its workmen relat- 
ing to dearness allowance and introduc- 
tion of scheme of gratuity — Award of 
Tribunal giving dearness allowance at the 
flat rate of Rs. 3 for every 10 points rise 
in cost of Consumer Price Index — Rise 
in Index will not operate to give work- 
men besides additional dearness allow- 
ance, a percentage increase in dearness 
allowance already paid as part of the con- 
sohdated wages — Rise is not related to 
the quantum of basie wage or consoli- 
dated wage. (Para 6) 

(C) Industrial Disputes Act (1947), 
Sch. m. Entry 5 — Gratuity Scheme — 
Quantum of gratuity is related to basic 
wage — Departure from normal rule 
when permissible. 

The normal rule is that the quantum 
of gratuity is related not to the consoli- 
dated wage packet but to the basic wage. 
A departure may be made from the nor- 
mal i^e, if there be some strong evidence 
or precedent in die industry, or conduct 
of the employer or other exceptional cir- 
cumstances to justify that course. In the 
absence of such evidence, gratuity should 
be related to the basic wage and not to 
the consolidated wage packet. (Para 11) 

Where it is found that the financial 
position of the Company is soimd but 
there is no evidence tliat the company 
is “maldng abnormally high profits” nor 
is there any evidence that in its sister 
concerns or in other similar concerns in 
the region there is a practice of award- 
ing gratuity related to consolidated wages, 

“(1) On death or retirement on attain- 
ing the age of superaimuation or 
on becoming mentally or phy- 
sically unfit for further service. 


(2) On terminatiori after five years' 
service for any cause whatsoever 
except by way of retrenchment 
or resignation. 

(8) On resignation after 10 years of 
service. 


the gratuity scheme framed by the In- 
dustrial Tribunal, relating quantum of 
gratuity to the total pay packet of the 
workman including dearness allowance, 
is liable to be modified to that extent. 

(Paras 11, IS) 

Cases Referred: Chronological Paras. 
(1968) G. A. No. 2168 of 1967 D/- 
27-9-1968 = 36 FJR 247 (SC), 

Delhi Cloth & General Mills Co. 

Ltd. V. The Worlonen 9 

(1967) AIR 1967 SC 678 (V 54) = 

(1961) 2 Lab LJ 94, May and 
Baker (India) Ltd. v. Their Work- 


men 7 

(1967) AIR 1967 SC 948 (V 54) = 

(1967) 1 Lab LJ 114, Hindustan 
Antibiotics Ltd. v. Their Work- 
men 7 

(1967) C. A. No. 2105 of 1967, 

D/- 11-8-1967 = (1968) 1 SCR 
164, Remington Rand of India 
Ltd. V. The Workmen 0 

(1966) AIR 1966 SC 732 (V 53) = 

(1966) 2 SCR 523, British Paints 
(India) Ltd. v. Its Workmen 7 

(1965) 10 Fac LR 244 = (1965) 2 
Lab LJ 556 (SC), British India 
Corporafion v. The Workmen 7 


Mr. H. R. Gokhale, Senior Advocate 
(M/s. G. L. Sanghi and K. P. Gupta, 
Advocates, with hkn), for Appellant; Mrs. 
UrmUa Kapur and Miss Bhajan Ram- 
xakhiani Advocates, for Re^ondents. 

The following Judgment of the Court 
was delivered by 

SHAH, J.: By order dated February 24, 
1965 the Chief Commissioner of Delhi 
referred for adjudication, industrial dis- 
putes between the appellant company and 
its worlonen relating to dearness ^ow- 
ance and introduction of a scheme of gra- 
tuity for the benefit of the workmen. Ihe 
Industrial Tribunal Delhi framed the 
following "gratuity scheme”: 


One month’s wages for each year of 
service or part thereof in excess 
of six months subject to a maxi- 
mum of 15 months’ wages. In 
case of death of employee the 
gratuity shall be payable to his 
nominee or if there is no nomi- 
nee to his legal heirs. 

15 days' wages for each year of ser- 
vice or part thereof in excess of 
six months subject to a maxi- 
mum of 15 months wages. 

15 days’ wages for each year of ser- 
vice or p^ thereof in excess of 
six months subject to a maxi- 
mum of 15 months’ wages. 
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Provided fliat i£ termination is for any 
misconduct causing financi^ loss to the 
company, the amount of loss shall be de- 
ducted from tie fatuity payable. The 
word ‘wages’ in this Scheme shall mean 
the total pay packet of the workman in- 
cluding dearness which he was last draw- 
ing.” 

2. The Tribunal also directed that "all 
workmen who were appointed in 1960 or 
earher should get dearness allowance at 
Rs. 3 for every ten point rise in the cost 
of Consumer Price jfadex base 1960 over 
and above them existing wages with ef- 
fect from 1st January, 1965. In case of 
workmen appointed after 1960, the Con- 
sumer Price Index base 1960 on the date 
of his appointment shall be foimd out and 
he shall be given Rs. 8 as dearness for 
every ten point rise in cost of Consmner 
Price Index base 1960 above it with ef- 
fect from 1st January, 1965 or such later 
date on which the limit of 10 point rise 
in cost of Consumer Price Index base is 
crossed”. The Tribunal also directed that 
dearness allowance will not be enhanced 
till the limit of ten points be “crossed”, 
and that dearness allowance once granted 
will not be reduced till the Consumer 
Price Index falls by more than 10 points. 
The Company has appealed to this Court 
with special leave. 

3. In the view of the Tribxmal, the 
financial position of the company “is very 
sound” and that it has "financial capacity 
and stability to bear the additional bur- 
den of dearness allowance and of the 
gratuity scheme.” In reaching that con- 
clusion the Tribimal rehed upon a news 
item published in the newspapers that 
2000 Russian Tractors were being im- 
mediately imported by the company 
even though the agency of the Company 
was being terminated. In relying upon 
newspaper reports the Tribunal may have 
erred. But the conclusion of the Tribu- 
nal is foimded upon a review of seve- 
ral other circumstances. It is true that 
one of the primary lines of business of 
the company was of selling tractors as 
agents of Russian manufacturers. That 
agency was in danger of being terminated 
because the State Trading Corporation 
had arranged to take over the agency. 
But the balance sheets of the company 
show that the agency was only one of 
the many lines of business and the clo- 
sure of the agency of the tractor manu- 
facturers was not likely to affect the 
financial structure of the Company seri- 
ously. The Tribunal has on appreciation 
of evidence come to the condusion that 
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the fin ancial position of the company 
was sound and assuming that the Tribu- 
nal is governed by the strict rules pre- 
scribed by the Evidence Act, sitting in 
appeal vrith spedal leave we will not be 
justified in interfering with the finding 
of the Tribunal even if it be open to the 
criticism that a part of the evidence re- 
lied upon is not in law relevant. 

4. The company had on its roll- 244 
workmen out of whom 118 entered em- 
ployment after 1960. . The company has 
been paying to its workmen \yages con- 
sisting of two components — basic wages 
and 50 per cent of the basic wages as 
dearness allowance. Payment of wages 
is made in this form to all workmen 
whether their employment commenced 
before the year 1960 or thereafter. It is 
true that before 1960 the company used 
to make a consohdated payment without 
specifying any amoxmt of basic salary or 
dearness allowance. Since 1960 in- every 
appointment letter it was expressly re- 
cited that the employee will get a conso- 
lidated salary consisting of 2/3rd of the 
consolidated salary as basic wages and 
the balance as dearness allowance. The 
company has produced before the Tribu- 
nal 118 such letters of appointment in 
respect of aU employees employed after 
the year 1960. In respect of the em- 
ployees appointed prior to the year 1960 
in the salary register basic salary and 
dearness allowance was separately enter- 
ed though at the time of appointment 
of employees there was no allocation as 
basic wages and dearness allowance. 

5. There is no dispute that since the 
year 1960 there has been a rise in the 
cost of living. The Consumer Price In- 
dex for Industrial "Workers which was 100 
in 1960, had risen to more than 130 in 
1965. The management of' the company 
panted dearness allowance to employees 
in other concerns under its management 
even though those other concerns were 
not financially very sound. No serious 
argument has been advanced before us 
that the rise in dearness, allowance is not 
justified. The only ground of complaint 
is that by relating the deameSs allowance 
to the total wage packet the workmen are 
given a rise both in the dearness allow- 
ance and in the basic wage. 

6. The Tribimal has awarded dearness 
allowance at the flat rate of Rs. 3 for 
every 10 point rise in the cost of Consu- 
mer Price Index. The rise is not relat- 
ed to the quantum of basic wage or con- 
solidated wage. It is a flat uniform rate 
applicable to every workman. The Tri- 
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bunal was of tiae view that the alloca- 
tion between the basic wage and the 
dearness allowance was “not fair”, but 
[for the purpose of the present reference, 
the question is academic because dear- 
ness allowance is not related to the quan- 
tum of salary that the workmen receive. 
The argument that the rise will operate 
to give to the workmen besides the ad- 
ditional dearness allowance, a percentage 
increase in dearness allowance already 
paid as part of the consolidated wage can- 
not be accepted. We do not therefore see 
any reason to interfere with the order 
passed by the Tribunal mth regard to 
the dearness allowance “at the rate of 
Rs. 3 for every 10 point rise in the Con- 
sumer Price Index”. 

7. Gratuity payable to a workman on 
termination of employment is to be com- 
puted on the totd wage packet of the 
workman including dearness allowance 
which he has last drawn. This order 
makes a departure from the normal rule 
which is adopted in industrial awards. In 
British Paints (India) Ltd. v. Its Workmen, 
(1966) 2 SCR 523= (AIR 1966 SC 732) this 
Court while introducing a gratuity scheme 
for the first time in "the concern directed 
that the amount of gratuity shall be re- 
lated to the basic wage or salary and not 
to the consolidated wage including dear- 
ness allowance. A similar order was 
made in May and Baker (India) Ltd. v. 
Their Workmen, (1961) 2 Lab LJ 94= 
(AIR 1967 SC 678). It is true that in 
British Indian Corporation v. The Work- 
men, (1965) 10 Fac LR 244 (SC), an award 
made by the Tribunal fixing the quantum 
of gratuity on gross salary i.e., basic wage 
plus dearness allowance was upheld by 
this Court. The Court affirmed that the 
usual pattern in fixing the gratuity is to 
relate it to the basic wage, but refused 
to interfere with the order because the 
practice in that concern was to fix gra- 
tuity on the consolidated wage. 

8. S imilar ly, in Hindustan Antibiotics 
Ltd. V. Their Workmen, (1967) 1 Lab LJ 
114= (AIR 1967 SC 948), the Tribunal 
directed the employer to pay gratuity at 
the rate of one half of wages for each 
month including dearness allowance but 
excluding house rent and all other allow- 
ances for each completed year of service 
subject to a maximum of wages for ten 
months. In rejecting the claim of the em- 
ployers for relating gratuity to the basic 
wage, this Court observed: 

If the industry is a flourishing one, we 
do not see any reason why the labour 


shall not have the benefit of both the 
schemes i.e., the employees’ provident 
fund and the gratuity scheme. Gratuity 
is an additionm. form of rehef for the 
workmen to fall back upon. If the in- 
dustry can bear the burden, there is no 
reason why he shall not be entitled to 
both the retirement benefits. The Tribu- 
nal considered all the relevant circumstan- 
ces: the stability of the concern, the pro- 
fit made by it in the past, its future pros- 
pects and its capacity and came to the 
conclusion that, in the concern in ques- 
tion, the labour should be provided with 
a gratuity scheme in addition to that of 
a provident fund scheme. There was no 
justification to disturb this conclusion.” 

9. In The Remington Rand of India 
Ltd. V. The Workmen, C. A. No. 2105 of 
1967, D/- 11-8-1967 (SC) this Court dec- 
lined to interfere with the order of the 
Tribunal awarding gratuity related to the 
consolidated wage includhig dearness al- 
lowance “in view of the flourishing nature 
of the concern, the enormous profits it 
was making, the reserves it had built up 
as also in view of the fact that it was 
paying gratuity to executives on the basis 
of consolidated wages.” In Delhi Cloth 
& General Mills Co., Ltd. v. The Work- 
men, C. A. No. 2168 of 1967, D/- 27-9- 
1968 (SC) this Court had to consider 
whether gratuity payable to workmen in 
the textile industry in the Delhi region 
should be related to the consolidated 
wage. After referring to the decisions 
which were brought to the notice of the 
Court, it was observed that: 

"it is not easy to extract any principle 
from these cases: as precedents they are 
conflicting The Tribunal has fail- 

ed to take into account the prevailing pat- 
tern in the textile industry all over the 
country It is a countrywide in- 

dustry: and in that industry, except in one 
case to be presently noticed, gratuity has 
never been granted on the basis of conso- 
lidated wages.” 

10. The Court after referring to 
the schemes framed in respect of the 
industries in Bombay and Ahmedabad 
and other industries concluded that “de- 
termination of gratuity is not based on 
any definite rules. In each case it must 
depend upon the prosperity of the con- 
cern, needs of the workmen and the pre- 
vailing economic conditions examined in 
the light of the auxiliary benefits which 
the workman may get on determination 
of employment.” 

11. There is no dear evidence on the 
record, and no precedents have been 
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brou^t to our notice, to justify a depar- 
ture from the normal rule that tiie quan- 
tum of gratuity is related not to the con- 
solidated wage packet but to the basic 
wage. A departure may be made from 
the normal rule, if there be some strong 
evidence or precedent in the industry, or 
conduct of the employer or other excep- 
tional circumstances to justify that course. 
In the absence of such evidence, we are 
of the view that gratuity should be relat- 
ed to the basic wage and not to the con- 
solidated wage packet. In the present 
case it is found that the financial position 
of the Company is sormd but there is no 
evidence that the company is “making ab- 
normally high profits” nor is there any 
evidence that in its sister concerns or in 
other engineering concerns in the re- 
gion there is a practice of awarding gra- 
tuity related to consolidated wages. 

12. It was urged on behalf of the 
company that even though the workmen 
had, in the claim made by them, demand- 
ed a scheme of gratuity benefit at the rate 
of 15 days’ wages for each year of service 
in case of death or retirement on attain- 
ing the age of superannuation or on lae- 
coming mentally or physically unfit for 
further service, the Tribimal had award- 
ed gratuity at the rate of one month’s 
wages for each year of service subject 
to a maximum of 15 months’ wages. But 
the claim was made on the footing that 
the wages were to include dearness d- 
lowance. When that claim is not accept- 
ed, we cannot hold the workmen bound 
by the multiples. 

13. We make no modification in d. (1) 
of the scheme. We modify the scheme 
in so far as it relates to the dearness al- 
lowance and direct that for the last sen- 
tence of the gratuity scheme the foUow- 
mg shall be substituted; 

“The word ’wages’ in the scheme shall 
mean basic salary or emoluments exclud- 
ing dearness allowance and other allow- 
ances and benefits payable to the work- 
man which he had last drawn.” 

14. Subject to the above modification, 
the appeal fails and is dismissed. There 
wifi, be no order as to costs in the ap- 
peaL 

Order accordingly. 

r~T ' !- 
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J. C. SHAH, AGTG. G. J., V. RAMA- 
SWAMI AND A. N. GROVER, JJ- 
Star Company Ltd., Appellant v. The 
Commissioner of Income-tax (Central), ^ 
Calcutta, Respondent. 

Civil Appeal No. 1635 of 1968, D/- 7-8- 
1989. 

Income-tax Act (19^), Section 66 (1) 
Appellate Tribunal not accepting certain 
findings of Income-tax OEBcer and Appel- 
late Authority though coming to the same 
conclusions in favour of the department 
' — Question referred to High Courts fram- 
ed in h'ght of final conclusions of Tribu- 
nal, couched in general terms and not 
limited to or circumscribed by reasons 
given by Tribunal against the assessee 
The findings of fact of Tribunal in favour 
of assessee can be reversed by High 
Com-t even though not challenged by 
department by following proceeding for 
reference of a question challenging those 
findings. I. T. Ref. No. 205 of 196L 
D/- 7-5-1965 (Cal), Affirmed. (Para 6) 
Cases Referred; Chronological Para$ 
(1969) AIR 1969 SC 460 (V 56)= 

72 ITR 408, Oriental Investment 
Co. P. Ltd. V. Commr. of I. T. 7. 
(1968) 68 ITR 200 (SC), Commr. of 
I. T. Bombay v. Greaves Cotton 
and Co., Ltd. 7 

M/s. S. Ray, R. K. Choudhury and B. 

P. .Maheshwari, Advocates, for AppeU^t; 

Mr. Jagdish Swarup, Solicitor-General of 
India and Mr. S. G. Manchanda, Senior 
Advocate, (M/s. R. N. Sachthey and B. D. 
Sharma, Advocates, ysdth them), for Res- 
pondent. 

The following Judgment of the Court 
was delivered by 

GROVER, J.; — This is an appeal by 
certificate from a judgment of Ae Cal- 
cutta High Court answering the follow- 
ing question referred to it in the nega- 
tive and against the assessee: 

“Whether on the facts ^d in the cir- 
cumstances of the case, the loss of Rupees 
1,11,816 sufEered by the assessee on the 
sale of shares of Fort, William Jute Com- 
pany Limited was a loss that arose in its 
share dealing business.” 

The assessee is a public limited company. 

It carries on, inter alia, business of dem- 

(*I. T. Ref. No. 205 of 1961, D/- 7^ 
1965 — Cal.) 
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ing in shares and securities. The profits 
and losses arising from transactions in 
shares in the ordinary course of the as- 
sessee’s business have always been treated 
as profits or losses of the share dealing 
business. During ihe assessment year 
1954-55, relevant accounting period being 
the financial year 1953-54 die assessee 
sufFered a loss of Rs. 1,11,816 on the sale 
of 1575 preference shares of Fort Wil- 
liam Jute Company Ltd. These shares 
were purchased on May 22, 1952 at the 
rate of Rs. 186 per share from Mugnee- 
ram Bangur and Co. and were sold on 
December 23, 1953 at the rate of Rs. 115 
per share to the same company. 

2. The backgroimd in which these 
transactions took place may be noticed. 
Ketdewell BuIIen and Co., were the 
managing agents of Fort William Jute Co. 
Ltd. On May 21, 1952 an agreement was 
entered into between Kettlewell BuUen 
and Co. and Mugneeram Bungur and Co. 
according to which the entire holdings of 
Kettlewell BuUen and Co. in the manag- 
ed company (Fort William Jute Co. Ltd.) 
consisting of 6920 tax-free cumulative 
preference shares and 600 ordinary shares 
were to be sold to Mugneeram Bangur 
and Co. or their nominees at the agreed 
price of Rs. 185 per preference share and 
Rs. 400 per ordinary share. Pursuant to 
this agreement KettleweU BuUen and Co. 
issued a circular letter to aU shareholders 
of Fort WiUiam Jute Co. Ltd. informing 
them of the terms of the agreement and 
pointing out that Kettlewell BuUen and 
Co. would tender resignation from the 
oflBce of ihe managing agents with effect 
from July 1, 1952. It was stated in this 
letter “the purchase price of each ordi- 
nary share was Rs. 400 and of each pre- 
ference share Rs. 185. It was further 
condition of the agreement that M/s. 
Mugneeram Bangur and Co. would offer 
to aU shareholders of the company (ordi- 
nary and preference) to purchase their 
shares at the same price on the terms 
hereinafter referred to”. It was intended 
that M/s. Bangur Brothers Ltd. would be 
appointed managing agents. 

8. At the time of the agreement, 
namely. May 21, 1952 the market price 
of Ae preference shares ranged between . 
Rs. 119 and Rs. 122 per share but the 
shares were purchased by the assessee on 
May 22, 1952 at the rate of Rs. 186 per 
share. A large part of the preference 
shares of Fort WUUam Jute Co. Ltd. were 
transferred to three Companies by 
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Mugneeram Bangur and Co., who had to 
take over 8617 preference shares in terms 
of the agreement. The Companies to 
which these shares were transferred were 
(1) Marwar Textile Agency Ltd.; (2) Um'on 
Co. Ltd.; and (3) Star Co. Ltd. — the as- 
sessee. M/s. Bangur Bros., were appoint- 
ed as the managing agents of Fort Wil- 
liam Jute Company for a period of ten 
years with effect from July 1, 1952. The 
total number of preference shares of Fort 
WiUiam Jute Company Ltd., which were 
acquired by the assessee from Mugnee- 
ram Bangur and Co. was 1670. One lot 
of 1620 shares was purchased on May 22, 
1952 at Rs. 186 per share and the second 
lot of 50 shares was purchased at Rs. 184 
on May 27, 1952. For the acquisition of 
these shares the assessee had to over- 
draw on its Bank account. On December 
23, 1953, 1575 shares were sold to 
Mugneeram Bangur and Co., at Rs. 115 
per share resulting in a loss of Rs. 1,11,816 
which was included in the loss of Rupees 
1,30,152 debited to the profit and loss 
account under the head “loss on sale of 
investment”. The assessee claimed this 
as- a loss arising in the ordinary course 
of its business. 

4. The Income-tax Officer and the Ap- 
peUate Assistant Commissioner rejected 
the assessee’s claim on the ground that 
the shares were purchased as a contribu- 
tion to the scheme of acquisition of the 
managing agency of the Fort William 
Jute Co. Ltd., by Mugneeram Bangur 
and Co. or its nominee. The loss, there- 
fore, did not arise in the course of the 
assessee’s normal business of dealing in 
shares. The Appellate Tiibimal found 
that there was no evidence that the as- 
sessee had been made a pawn in die 
scheme of acquisition of the managing 
agency of Fort William Jute Co., Ltd., 
by Mugieeram Bangur and Co. or that 
the shares were acquired by the assessee 
to relieve the latter of the load of their 
shares in pursuance of that scheme. The 
Tribunal was further of the view that 
even if Mugneeram Bangur and Co., had 
a controlling interest in the assessee firm 
by having a majority of the shares in it 
no such inference could necessarily be 
raised that the assessee did not purdiase 
the shares of Fort William Jute Co. Ltd. 
as a measure of its own activity as a 
dealer in shares. The Tribtmal, however, 
held that the shares were not acquired in 
the comrse of the assessee’s share dealing 
business for the reason that in the profit 
and loss account for the year ending 
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March 31, 1954, the assessee had made a 
distinction between its transactions as a 
dealer and as an investor in shares. The 
Tribunal found that while the profit on 
sale of shares out of its stock in trade 
had been shown and described as such 
in the profit and loss account, the loss 
on sale of investment had been shown in 
the profit and loss account as a loss in 
investment. From the treatment of the 
loss given by the assessee in its own pro- 
fit and loss account the Tribunal came fo 
the conclusion that the shares of Fort 
William Jute Co. Ltd., were acquired by 
the assessee as a measure of investment 
and not as stock in trade of the assessee’s 
share dealing business. 

5. The High Court, while dealing with 
the question which had been referred at 
the iostance of the assessee, was of the 
opinion that the Tribunal had not pro- 
perly considered the primary facts which 
had been found by the Income-tax OflBcer 
and the Appellate Assistant Commissioner. 
It proceeded to refer to some of the 
proved and admitted facts which were: 

(1) The profits and loss account relat- 
ing to the sale of shares showed that tiie 
transactions in Fort WilHam Jute Co., 
shares stood apart from the other trans- 
actions. While the other transactions 
were of a few thousand rupees only rising 
to nearly 30,000 in one case the 
transaction in Fort WiUiam Jute Co., 
shares involved the payment of nearly 
Rs. 8,00,000. 

(2) These shares were acquired in One 
lot from Mugneeram Bangur and Co., 
and sold back to the same concern in one 
lot which was altogether unusual. 

(3) The shares in question were pur- 
chased by the assessee one day after the 
agreement was entered into between Ket- 
tlewell Bullen and Co., and Mugneeram 
Bangur and Co. 

(4) The preference shares of the face 
value of Rs. 100 were _ purchased at 
Rs. 186 per share Dn May 22, 1952 when 
on the previous day the quotation in the 
market was Rs. 119 per share only. Tak- 
ing the over-aU picture the High Court 
felt that there could be only one infer- 
ence that the assessee — an associate of 
Mugneeram Bangur and Co. — had en- 
tered into the transaction relating to pre- 
ference share at the bidding of the Ban- 
gurs B., for the purpose of helping them. 
It was observed that the Tribimal was 
wrong in holding that there was no evi- 
dence that these associates had been 
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made pawns in the transaction. The 
conclusion of the High Court was /'on the 
facts and circumstances of the case it is 
impossible to hold that the assessee 
bnugbt shares in the ordinary coruse of 
business or would have bought them but 
to help Mugneeram Bangur and Co. in 
their scheme of acquisition of the mana- 
ging agency rights”. It appears that the 
Hi^ Court was . not impressed with the 
view of ihe Tribunal that on the basis of 
entries in the profit and loss account it 
could be held that the share transactions 
in question related to the capital account, 
the shares having been acquired as a 
measrue of investment. 

6. The first contention raised on be- 
half of the assessee, which is the appel- 
lant before us, is that the Hi^ Court 
was not entitled to reverse the findings 
of fact of the Appellate Tribrmal since 
tihe department had not challenged the 
same by means of appropriate proceedings 
for reference of a question challenging 
those findings. It is pointed that the Tri- 
bunal had come to the conclusion that 
there was no evidence to show that the 
assessee had been made a pawn in the 
scheme of acquisition of the managing 
agency of Fort William Jute Co. by 
Mu^eeram Bangur and Co. or that the 
preference shares had been acquired by 
the assessee pursuant to that scheme. 
It is submitted that the Tribunal had 
thus reversed the view which had com- 
mended itself to the Income-tax Officer 
and the Appellate Assistant Commissioner 
and to that extent the Tribimal’s decision 
was in favour of the assessee and could 
not be reversed or set aside by the High 
Court in the absence of any reference at 
the instance of the department. It is 
noteworthy that the question which was 
referred is couched in general terms and 
was not limited to or circumscribed by 
the, reasons which had been given by the 
Tribunal against the assessee. The ques- 
tion of law on which reference can be 
made must arise out of the order of the 
Tribunal. The order which was made 
in the present case was in favour 
of the department and against the asses- 
see. It is true that certain reasons which 
had appealed to the Income-tax Officer 
and the Appellate Assistant Commissioner 
were not accepted by the Appellate Tri- 
bunal but it had come to Ihe following 
conclusion which was material for the dis- 
posal of the appeal: 

“We accordingly uphold the view taken 
by the authorities below that the loss of 
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Rs. 1,11,818 incurred on the sale of 1575 
preference shares of Fort William Jute 
Co., Ltd, was not a loss that arose in 
course of the appellant's business in share 
dealing thou^ for difiEerent reasons.” 

The question which was referred was 
framed in the light of the final conclu- 
sion and in our judgment it was not ne- 
cessary for the department to apply for 
and obtain a reference on a question aris- 
ing from the reasons given by the Tribu- 
nd in support of its conclusion in favom: 
of the department. 

7. It has next been contended on be- 
half of the appellant that where a ques- 
tion is one of mixed facts and law the 
facts as found by the Tribunal must be 
accepted as correct. The Tribunal had 
negatived the finding of the Income-tax 
Officer and the Appellate Assistant Com- 
missioner that the preference shares had 
been acquired by the assessee as a pawn 
in the. scheme of transfer of the mana- 
ging agency of Fort William Jute Co. 
Ltd. It was, therefore, not open to the 
High Court to come to the same conclu- 
sion by not treating the finding of the 
Appellate Tribunal as final. Our atten- 
tion has been invited to the observations 
in Co mmis sioner of Income-tax, Bombay 
City I v. Gre aves. Cotton and Co., Ltd., 
(1968) 68 rni 200 (SC), that it is not open 
to the High Court in a reference tmder 
Section 66 (1) of the Income-tax Act 1922 
to embark upon a re-appraisal of the evi- 
dence and to arrive at findings of fact 
contrary to those of the Tribunal. The 
finding of fact will be defective in law if 
there is no evidence to support it or if the 
finding is umeasonable or perverse, but 
it is not open to a party to challenge 
such a finding unless reference has been 
made of a specific question concemmg 
that finding. In Oriental Investment Co., 
P. Ltd. v. Commissioner of Income-tax, 
72 rm 408=(AIIl 1969 SC 460) it has 
been reiterated that in dealing with find- 
ings on questions of mixed law and fact, 
the High Court must accept the findings 
of the Tribunal on the primary question 
of fact as final although it is open to the 
High Court to examine whether the Tri- 
bunal had applied the relevant legal 
principles correctly. It is argued that die 
High Court has not characterised the afore- 
said findin g of the Appellate Tribimal as 
perverse or arbitrary and once that finding 
is accepted, there would be no justifica- 
tion for holding that the assessee had been 
made a pawn in the matter of the scheme 
of transfer of the managmg agency of 
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Fort William Jute Co., Ltd., by Mugnee- 
ram Bangur and Co., or Bangur Brothers 
Ltd. In any case there were several facts 
which showed that the assessee was not 
privy or party to the aforesaid scheme. 
It did not acquire any interest in the 
managing agency nor was it a subsidiary 
or associate of Mugneeram Bangur group 
of concerns. The assessee was connect- 
ed with the Bangurs only to the extent 
that out of its four Directors two of the 
Directors were Bangurs, 

8. in our opinion even if the conclu- 
sion of the Hi^ Court on the point men- 
tioned above is not taken into conside- 
ration the question which was referred 
had to be answered against the assessee. 
On admitted and proved facts there can 
be no manner of doubt that the assessee 
did not acquire the preference shares in 
the ordinary course of business. These 
facts may be restated as follows: 

(1) The market rate of the preference 
shares remained constant at the figure of 
Rs. 119 between April 16, 1952 and May 
21, 1952. 

(2) On May 21, 1952 the agreement be- 
tween Mugneeram Bangur and Kettle- 
well BuUen & Co, was entered into for 
purchasing the entire holding of the 
managing agency company in the manag- 
ed company. 

(S) On May 22, 1952, 1620 shares were 
acquired by the assessee from Mugnee- 
ram Bangur and Co,, at the rate of 
Rs. 186 per share. 50 more shares were 
acquired on May 27, 1952 at Rs. 184 
per share. The shares were obviously ac- 
quired at a price which was very much 
higher than me market price which pre- 
v^ed only a day before they were pur- 
chased by the assessee. 

(4) Out of 1670 shares taken over by 
the assessee from Mugneeram Bangur 
and Co. 1575 were sold back to the 
same company at the rate of Rs. 115 per 
share. 

(5) The profit and loss account for the 
assessment year 1954-55 showed that the 
dealings in other shares were of compara- 
tively much lesser value than the shares 
in question. The profits and losses which 
had been made and incurred on account 
of the other shares were also compara- 
tively of minimal nature. 

(6) The shares of Fort Wilh'am Jute 
Co. Ltd., were purchased by the assessee 
by obtaining an overdraft from a Bank. 

9. AH the above facts and circumstan- 
ces which have some extraordinary fea- 
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tures lead to the irresistible condusion 
that whatever the motives which entered 
into the acquisition of the shares, they 
were certainly not bought and sold in 
the ordinary course of business of the as- 
sessee as a dealer in shares. The answer 
to the question must, therefore, be in the 
negative and against the assessee and it 
was rightly so returned by the High 
Court. I 

10. The appeal fails and it is dismiss- 
ed with costs. 

Appeal dismissed. 
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(From Orissa: ILR (1967) Cut 333) 
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VAIDIALINGAM, JJ. 

The State of Orissa, Appellant v. 
Chandrasekhar Singh Bhoi, etc.. Respon- 
dents. 

Civil Appeals Nos. 1017 to 1027, 1029 
to 1032, 1034 to 1037, 1901 to 1906 of 
1968, D/- 15-7-1969. 

Tenancy Laws — Orissa Land Reforms 
Act (16 of 1960) (as amended by Act 15 of 
W65), Ss. 1 (3), 45, 47 — Provisions regard- 
ing ceiling and (hsposal of excess land in 
Ch. IV inserted by Amending Act — Are 
not imconstitutional. ILR (1967) Cut 333, 
Reversed. 

Section 1 (3) of Act 16 of 1960 is tm- 
doubtedly a law in force, but imtil the 
power is exercised by the State Govern- 
ment to issue an appropriate notifica- 
tion, the provisions of Ch. IV could not 
be deemed to be law in force, and since 
no notification was issued before Ch. IV 
of the principal Act i.e.. Act 16 of 1960 
was repealed, there was no ceiling limit 
applicable to the landholders uhder any 
law for the time being in force which 
attracted the application of the second 
proviso to Article 31-A. The right to 
compensation which is- not less than the 
market value under any law providing for 
the acquisition by the State of any land 
in an estate in the personal cultivation of 
a person is guaranteed by the second pro- 
viso to Article 31-A only where the land 
is within the ceiling limit applicable to 
him tmder any law for the time being in 
force. A law cannot be said to be in 
force imless - it is brought into operation 
by legislative enactment, or by the exer- 
cise of authority by a delegate empower- 
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ed to bring it into operation. The theory 
of a statute being "in operation in a con- 
stitutional sense” though it is not in fact 
in operation has no validity. ILR (1967) 
Cut 333, Reversed. (Paras 5 & 9) 

By the amendments made in the Con- 
stitutipn by the 17th Amendment Act the 
principal Act i.e.. Act 16 of 1960 is in- 
corporated in the Ninth Schedule to the 
Constitution with . effect from June 20, 
1964. The Act is therefore not Fable to 
be attacked on the plea that it is incon- 
sistent with or takes away or abridges any 
of the fundamental rights conferred by 
Part HI of the Constitution. But the 
power of the competent. Legislature to 
repeal or amend the Act mcorporated in 
the Ninth Schedule is not thereby taken 
away. The Amending Act passed after 
the enactment of the Constitution (Seven- 
teenth Amendment Act, 1964 does not 
therefore qualify for the protection of 
Article 31-B. AIR 1969 SC 168 & AIR 
1959 SC 459, Rel. on. (Para 2) 

Chapter IV incorporated in the princi- 
pal Act by . Amending Act 13 of 1965 
when brought into force is liable to be 
challenged on the moimd that it is in- 
consistent with or t^es away or abridges 
any of the fundamental rights conferred 
by Part IH of the Constitution. By 
virtue of Section 45 of the principal Act 
"the mterests of persons to whom the sur- 
plus lands relate and of all land-holders 
mediately or immediately under whom 

the svuplus lands were being held 

stand extmguished and the lands ...... 

vest absolutely in the Government free 
from all enc^mlbrances’^ This is clearly 
compulsory acquisition of land within the 
meaning of AiFcle 31 (2) of the Consti- 
tution and the compensation determined 
merely at fifteen times the fair and equit- 
able rent may not, prima facie, be re- 
garded as determination of compensation 
according to the principles specified by 
the Act. Article 31-A proviso 2, guaran- 
tees to a person, for compulsory acquisi- 
tion of his land, the right to compensa- 
tion which is not less than the market 
value, when the land is within the ceiling 
limit applicable to him under a law for 
the time being in force. On Ae plain 
words of the proviso the law prescribing 
the ceiling limit must be in force at the 
date of acquisition. In the present case 
the law relating to the ceiling limit viz., 
Ch. IV of the principal Act was never 
made operative by a notification, and was 
repealed by Act 15 of 1965. The ceihrig 
limit under Section 47 of the piincipEU 
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Act was on ffiat account inapplicable to 
the landholders who challenge the vah- 
dity of Sec. 45 of the amending Act. AIR 
1956 SC 246, Expl. (Paras 3, 4, 6) 

Cases Referred; Chronological Paras 
(1969) AIR 1969 SC 168 (V 56)= 

Ci\^ Appeals Nos. 1751 to 1773 
of 1966, D/- 19-4-1968, Ramanlal 
Gulabchand Shah v. State of Gujarat 2 
(1959) AIR 1959 SC 459 (V 46)= 

(1959) Supp (1) SCR 489, Sri Ram 
Ram Narain Medhi v. State of 
Bombay 2 

(1956) AIR 1956 SC 246 (V 43)= 

(1955) 2 SCR 1196, Thangal Kunju 
Musaliar v. M. Venkitachalam 
Potti 7, 8 

Mr. C. B. Agarwala, Senior Advocate 
(Mr. R. N. Sachthey, Advocate, vdth him), 
for Appellant (In aU the Appeals); Mr. 
H. R. Gokhale, Senior Advocate (Mr. 
Santosh Chatterjee, Advocate, and Mr. 
G. S. Chatterjee, Advocate of M/s. Ksha- 
triya and Chatterjee, with him), for Res- 
pondents (In all the Appeals). 

The following Judgment of the Court 
was delivered by 

SHAH, J.: — The State of Orissa has 
appealed to this Court against the judg- 
ment of the State High Court declaring 
“imconstitutional and invalid” Chapter IV 
of the Orissa Land Reforms (Amendment) 
Act 15 of 1965. 

2. The Orissa Land Reforms Act 16 of 
1960 (hereinafter called the principal Act) 
received the assent of the President on 
October 17, 1960. By Section 1 (3) of the 
principal Act it was provided that the 
Act shall come into force in whole or in 
part, on such date or dates as the Gov- 
ernment may from time to time by noti- 
fication appoint and different dates may 
be appointed for different provisions of 
the Act. By a notification issued on Sep- 
tember 25, 1968 certain provisions of the 
principal Act other than those contained 
in Chapters III and IV were brought into 
force. By a notification dated December 
9, 1965 Chapter III (Sections 24 to 37 
dealing with resumption for personal cul- 
tivation of any land held by a tenant and 
related matters) was brought into force. 
But Chapter IV (Sections 88 to 52 deal- 
ing with ceiling of holdings of land and 
disposal of excess land) was not brought 
into operation. The Legislature of die 
State of Orissa amended the principal Act 
by Act 18 of 1965. By Act 13 of 1965 
amendments were made in the principal 
Act: the expressions “ceiling area” and 


privileged raiyat” were defined by 
Cls. (5) and (24) of Section 24 and the ex- 
pression “classes of land” was defined in 
Section 2 (5-a). The original Chapters III 
and rV of the principal Act were deleted 
and were substituted by fresh provisions. 
Nothing need be said about the amend- 
ments made in Chapter III because in 
these groups of appeals the validity of 
these provisions is not in issue. It may 
suflace to say that Chapter HI (Sections 24 
to 36) as amended de^ with the right of 
the landlord to resume land for personal 
cultivation, the extent of that right, and 
the proceedings for resumption of land. 
Chapter IV as amended deals with ceil- 
ing and disposal of excess land. By Sec- 
tion 37 it is provided: 

“(1) No person shall hold after the 
commencement of this Act lands as land- 
holder or raiyat under personal cultiva- 
tion in excess of the ceiling area deter- 
mined in the manner hereinafter provid- 
ed 

« o « o o 

By Section 88 the Government is autho- 
rised to grant exemption from the ope- 
ration of the ceiling in respect of certain 
classes of land. Section 89 deals with 
die principles for determining the ceiling 
area. Sections 40, 41 and 42 deal with 
the filing of returns in respect of lands 
in excess of the ceiling area on the date 
of commencement of the Act and the con- 
sequences of failure to submit the return. 
Section 43 provides for the preparation 
and publication of draft statements show- 
ing ceiling and surplus lands by the 
Revenue OflBcer and Section 44 provides 
for the publication of the final statement 
of ceiling and surplus lands after hear- 
ing objections, if any, received and after 
making enquiries as the Revenue Officer 
may deem necessary. Section 45 provides 
that; 

“With effect firom the beginning of the 
year next following the date of die final 
statement referred to in sub-section (3) of 
Section 44 the interests of the person to 
whom the surplus lands relate and of all 
landholders mediately or immediately 
imder whom the su^lus lands were being 
held shall stand extinguished and the said 
lands shall vest absolutely in the Gov- 
ernment free from all encumbrances.” 
Section 46 provides for determination of 
compensation. Section 47 sets out the 
principles for determining compensation. 
It provides that the compensation in res- 
pect of the interest of die landholders 
mediately or immediately under whom 
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the surplus lands are being held ^ a 
landholder or raiyat shah, be fifteen times 
the fair and equitable rent. It also pro- 
vides for payment of market value of 
tanls, wells and of structures of a perma- 
nent nature situate in the land, deter- 
mined on ^e basis of fair rent in the man- 
ner prescribed therein. Sections 48 and 
49 deal widi the preparation and publica- 
tion vof draft compensation assessment 
roll and the final compensation assess- 
ment roU. By Section 51 provision was 
made for settlement of surplus lands vest- 
ed in the Government under Section 45 
with persons as raiyats iu the order of 
priority mentioned therein and Section 52 
imposes a ceiling on future acquisitions. 
It is provided thereby: 

‘'The foregoing proiisions of this Chap- 
ter shall, mutatis mutandis, apply where 
lands acquired and held under personal 
cultivation subsequent to the commence- 
ment of this Act by any person throng 
inheritance, bequest, gift, family settle- 
ment, purchase, lease or otherwise, to- 
gether with the lands in his personal 
cultivation at the time of such acquisi- 
tion exceeds his ceiling hmit. 

*»*«*«» 

By the amendments made in the . Consti- 
tution by the 17th Amendment Act the 
principal Act is incorporated in the Ninth 
Schedule to the Constitution with effect 
from June 20, 1964. The Act is therefore 
not liable to be attacked on the plea that 
it is inconsistent with or takes away or 
abridges any of the fundamental rights 
conferred by Part HI of the Constitution. 
But the power of the competent Legis- 
lature to repeal or amend the Act incor- 
porated in the Ninth Schedule is not 
thereby talcen away. The amending Act 
passed after the enactment of the Consti- 
tution (Seventeenth Amendment) Act, 
1964 does not therefore qualify for the 
protection of Article 81-B. See Ramanlal 
Gulabchand Shah v. State of Gu]'arat, 
Civil Appeals Nos. 1751 to 1773 of 1968, 
D/- 19-4-1968 = (AIR 1969 SC 168); Sri 
Ram Ram Narain Medhi v. State of Bom- 
bay, (1959) Supp (1) SCR 489 = (AIR 
1959 SC 459). This position is not dis- 
puted. 

8. Chapter IV incorporated in the 
principal Act by Orissa Act 13 of 1965 
when brought into force is liable to be 
challenged on the ground that it is in- 
consistent with or t^en (sic takes^ away 
or abridges any of the fundamental rights 
conferred by Part HI of the Constitution. 
It was urged however, and that plea has 


found favour with the Hi^ Court, that 
Section 47 incorporated by Act 13 of 1965 
which provided for compensation' hot 
based on the market value of the land but 
at fifteen times the fair and equitable rent 
is inconsistent with Article 81-A, proviso 
2, and is on that account void. To ap-, 
preciate the contention the constitutional 
provisions relating to protection guaran- 
teed by the Constitution ag^st compul- 
sory acquisition of property may be noti- 
ced. By Article 31 (2) as amended , by 
the Constitution (Fourm Amendment) Act, 
1955, insofar as it is material,, it is pro- 
vided; 

*TMo property shall be compulsorily ac- 
quired or requisitioned save for a public 
purpose and save by authority of a law 
which provides for compensation for the 
property so acquired or . requisitioned and 
either fixes the amount of the compen- 
sation or specifies the principles on which 
and the manner in which, tibe compensa- 
tion is to be determined and given; 

# * o » « 

Clause (2A) of Article 31 which in sub- 
stance defines the expression ‘law” pro- 
viding for compulsory acquisition enacts 
tihat: 

“Where a law does not provide for the 
transfer of the ownership or right to pos- 
session of any property to the State or 
to a corporation owned or controlled by 
the. State, it shall not be deemed to pro- 
vide for the compulsory acqtiisition or 
requisitioning of property, notwith- 
standing that it deprives any person of 
his property.” 

By Article 31 (2) read with Article 31 (2A) 
property may be compulsorily acquired 
only for a public purpose and by autho- 
rity of a law which provides for comr 
pensation for the properfy so acquired 
and either fixes the amount of the com- 
pensation or specifies the principles on 
which, and the manner in which, the 
compensation is to be determined md 
given. In order that property* may be 
validly acquired compulsorily the, law 
must provide for the transfer of owner- 
ship or ri^t to possession of any pro- 
perty to the State or to a corporation 
owned or controlled by the State. 

4. By virtue of Section 45 of the 
principi Act “the interest of person to 
whom the surplus lands relate and of all 
land-holders mediately or immediately 
urider whom the surplus lands were be- 


ing held ..... stand extinguished and 
the lands ... . . vest absolutely in the 
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opportunity to cross-examine Cooper and 
Bosby constituted harmless error under 
the rule of Chapman, 

10. Rhone, whom Harrington cross- 
examined, placed him in the store with a 
gun at the time of the mmrder. Harring- 
ton himself agreed he was there. Others 
testified he had a gxm and was an active 
participant. Cooper and Bosby did not 
jjut a gun in his hands when he denied it 
(2). -They did place him at the scene of 
the crime. But others, including Harring- 
ton himself, did the same. Their evidence, 
supplied through their confessions, was 
of course ciunulative. But apart from 
them the case against Harrington was so 
overwhelming that we conclude that this 
violation of Bruton was harmless beyond 
a reasonable doubt, unless we adopt the 
minority view in Chapman. ( (1967) 386 
US 42-45, 17 L Ed 2d 720-723) that a 
departure from constitutional procedures 
should result in an automatic reversal, 
no matter the weight of the evidence. 

11. It is argued that we must reverse 
if we can imagine a single juror whose 
mind might have been made up because 
of Cooper’s and Bosby’s confessions and 
who otherwise would have remained in 
doubt and unconvinced. We of course, do 
not know the jurors who sat. Our judg- 
ment must be based on our own reading 
of the -record and on what seems to us 
to have been the probable impact of the 
two confessions on the minds of an aver- 
age jury. We admonished in Chapman, 
(1967) 386 US, at 23, 17 L Ed 2d at_ 710, 
against giving too much emphasis _ to 
"overwhelming evidence’’ of guilt, stating 
that constitutional errors affecting the 
substantial rights of the aggrieved party 
could not be considered to be harmless. 
By that test we cannot impute reversible 
weight to the other two confessions. 

12. We do not depart from Chapman; 

nor do we dilute it by inference. We re- 
aflarm it. We do not suggest that, if 
evidence bearing on all the ingredients of 
the crime is tendered, the use of cumula- 
tive evidence, though tainted, is harmlep 
error. Our decision is based on the evi- 
dence in this record. The case against 
Harrington was not woven from circum- 
stantial evidence. It is so overwhelming 
that unless we say that no violation of 
Bruton can constitute harmless error, 
we must leave this state conviction un- 
disturbed^ 

(2) "All persons aiding and abetting 
the commission of a robbery are guilty 
of first degree murder when one of them 
king while acting in. furtherance of the 
common design.’’ California v. Washing- 
ton, 62 Cal 2d 777, 781-782, 44 Cal Rptr 
442, 445 (1966). 
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13. Affirmed. 

SEPARATE OPINION 

Mr. Ju stice BRENNAN, with whom 
The CHIEF JUSTICE and Mr. Justice 
MARSHAIiL join, dissenting: 

14. The Court today overrules Chap- 
man V. California, (1967) 386 US 18, 17 
L Ed 2d 705, 87 S Ct 824, .24 ALR3d 1065, 
the very case it purports to apply. Par 
more fundamentally, it severely under- 
mines many of the Court’s most signi- 
ficant decisions in the area of criminal 
procedure. 

15. In Chapman, we recognized that 
"harmless-error rules can work very 
unfair and mischievous results’’ unless 
they are narrowly circumscribed. Id., at 
22, 17 L Ed 2d at "ilO. We emphasized 
that "[a]n error in admitting plainly rele- 
vant evidence which possibly influenced 
the jury adversely to the litigant caimot 
... .be conceived of as harmless. Id., 
at 23-24, 17 L Ed 2d at 710. Thus, plac- 
ing the burden of proof on the beneflciary 
of the error, we held that "before a fede- 
ral constitutional error can be held harm- 
less, the court must be able to declare a 
belief that it was harmless beyond a rea- 
sonable doubt.’’ Id., at 24, 17 L Ed 2d at 
710, 711. And, we left no doubt that for 
an error to be "harmless” it must have 
made no contribution to a criminal con- 
viction. Id., at 26, 17 L Ed 2d at 711. 

16. Chapman, then, meant no com- 

promise with the proposition that a con- 
viction cannot constitutionally be based 
to any extent on constitutional error. 
The Court today by shifting the inquiry 
from whether the constitutional error 
contributed to the conviction to whether 
the untainted evidence provided "over- 
whelming” support for the conviction 
puts aside the firm resolve of Chapman 
and makes that compromise. As a result 
the deterrent effect of such cases as 
Mapp V. Ohio, (1961) 367 US 643, 6 L Ed 
2d 1081, 81 S Ct 1684, 84 ALR2d 933; 
Griffin v. California, (1965) 380 US 609, 
14 L Ed 2d 106, 85 S Ct 1229; Miranda 
V. Arizona, (1966) 384 US 436, 16 L Ed 
2d 694, 86 S Ct 1602, 10 ALR3d 974; 

United States v. Wade, (1967) 388 US 
218, 18 L Ed 2d 1149, 87 S Ct 1926; 
and Bruton v. United States, (1968) 391 
US 123, 20 L Ed 2d 476, 88 S Ct 1620, on 
the actions of both police and prosecu- 
tors, not to speak of trial courts, will be 
significantly imdermined. 

17. The Court holds that constitu- 
tional error in the trial of a criminal 
offence may be held harmless if there 
is "overwhelming” untainted evidence to 
support the conviction. This approach, 
however, was expressly rejected in Chap- 
man, supra, at 23, 17 L Ed 2d at 710, and 
with good reason, for where the inquiry 
concerns the extent of accumulation of 
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•untained evidence rather than the impact 
of tainted evidence on the jury’s decMon, 
convictions resulting from constitutional 
error may be insulated from attack. By 
its nature, the issue of substantiality 
of evidence admits of only the most 
limited kind of appellate review. Thus, 
the Court’s rule will often effectively 
leave the vindication of constitutional 
rights solely in the hands of trial judges. 
If, instead, the task of app^ate courts is 
to appraise the impact of tainted evi- 
dence on a jury’s decision, as Chapman 
required, these courts will be better able 
to protect against deprivations of consti- 
tutional rights of criminal defendants. 
The focus of appellate inquiry should be 
On the character and quality of the taint- 
ed evidence as it relates to the untainted 
evidence and not just on the amount of 
untainted evidence. 

18. The instant case illustrates well 
the difference in application between the 
approach adopted by the Court today 
and the approach set down in Chapman. 
At issue is the evidence going to Har- 
rington’s participation in the crime of 
attempted robbery not the evidence going 
to his presence at the scene of the crime. 
Without the admittedly unconstitutional 
evidence against Harrington provided by 
the confessions of co-defendants Bosby 
and Cooper, the prosecutor’s proof of 
Harrington’s participation in the . crime 
consisted of the testimony of two victims 
of the attempted robbery and of co-defen- 
dant Rhone. The testimony of the vic- 
tims was weakened by the fact that they 
had earlier told the police that all the 
participants in the attempted robbery 
were Negroes. Rhone’s testimony againrf 
Harrington • was self-serving in - certain 
aspects. At the time of his arrest, Rhone 
was found in possession of a gim. On 
the stand, he explained that he was given 
the gim by Harrington after the attempt- 
ed robbery, and . that Harrington had 
carried the gxm during the commission of 
the robbery. Thus, although there was 
more than ample evidence to establish 
Harrington’s participation in the attempt- 
ed robbery, a jury might still have con- 
cluded that the case was not proved 
beyond a reasonable doubt. The con- 
fessions of the other two co-defendants im- 
plicating Harrington in the crime were 
less self-serving and might well have 
tipped the balance in the juror’s minds 
in favour of cqiiviction. Certainly, the 
State has not, carried its burden of de- 
monstrating ’.beyond a reasonable doubt 
that these ty/6 confessions did not contri- 
bute to Harrington’s conviction. ' 

19. There should be no need to re- 
mind this Court that the appellate role in 
appljdng standards of . sufficiency or sub- 
stantiality of . evidence is extremely limit- 
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ed. To apply, such standards as thres- 
hold requirements to the raising of con- 
stitutional challenges to .criming .convic- 
tions is to shield from attack errors of a 
most funcJamental nature and thus to 
deprive many defendants of basic consti- 
tutional rights. I respectfully dissent. - 


AIR 1970 U. S. S. C. 18 (V 57 C 4) 
(1969-23 L- Ed 2d 117)*. 

BRENNAN, STEWART, HARLAN. 

BLACK AND DOUGLAS, JJ. 

The National Board of Young Men’s 
Christian Associations et al., Petitioneis 
V. United States, Respondents. - 

(No. 517) Decided on 19-5-1969. 

fConstitution of India, Art. 31 — Case 
from America — Damage caused to build- 
ings by rioters after buildings had been 
occupied by troops to defend building 
against the rioters — Buildings already 
under attack by rioters before army oc- 
cupation — Owners of buildings are not 
entitled to compensation — 'fhere is no 
'taking’ within the meaning of the Fifth 
Amendment of the American Constitu- 
tion — (Constitution of America, Fifth 
Amendment).** 

. Owners of buildings instituted an action 
seeking to recover compensation from the 
Feder^ Government tmder the 5th Amend- 
ment for damages caused to the build- 
ings by rioters after the buildings . had 
been occupied by Army troops. The build- 
ings had been under attack of rioters 
even before the troops had arrived. 
.After expelling the rioters the troops de-. 
•ployed outside the buildings to defend; 
against the attadi whidi , was renewed. 
The troops were forced to retreat into the 
buildings for protection, after, suffering 
considerable damage. Ihe troops were 
forced to evacuate the building and the 
building along with other buildings which 
were not occupied by the troops continu- 
ed to be under heavy attack of the rio- 
ters and were destroyed.:.; - ; 

Held (Per Majority), that .the . action 
of the army did not amount to Taking’ 
within the meaning of the ,5th Amendment 

•Reproduced from 1969-23 L Ed 2d -117 
with Idrid permis sion of the Pu blishers. 

fReference is given to a parallel Indian 
Provision for the convenience of Indian 
Lawyers. 

**The relevant . portion of the Fifth’ 
Amendment rims : "No person . . shall 
... be deprived of life, liberty, or pro- 
perty, without due process of law; nor 
shall private property be talcen for public 
use, - without just comp ensation.’’ 

LM/LM/E631/69/RGD/P, 
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and that the owers of the building were 
not entitled to compensation even if the 
damage inflicted by the rioters occurred 
because of the presence of the troops, 
because the troops acted primarily hi 
defence of the buildings with the owners 
as the particular- intended beneficiaries 
of the governmental activity and the build . 
Ings had not been entered into as part of 
a general defence of the zone as a whole 
or as part of .the advance plans to use 
the buildings as fortresses in case of a 
riot. The physical occupation by the troops 
did riot , deprive owners of any use of 
their buildings! At the time the troops 
entered, the riot was already well under- 
way. and buildings were already under 
heavy attack. Throughout the period of 
occupation, the buildings could not have 
been used by the owners in any way. 
Thus, the owners could only claim com- 
pensation for the increased damage by 
rioters i-esulting from the presence of the 
troops. But such a claim would not seem 
to depend on whether the troops were 
positioned in the buildings. Troops 
standing just outside a building could as 
well cause increased damage by rioters to 
that building as troops positioned inside. 
In. either case — and in any case where 
government action is causally related to 
private misconduct which leads to pro- 
perty damage — a determination must be 
made whether the government involve- 
ment in the deprivation of private pro- 
perty is sufficiently direct and substan- 
tial to require compensation tmder the 
Fifth Amendment. The temporary, un- 
plaimed occupation of the buildings in 
the course of battle did not constitute 
direct and substantial enough government 
involvement to warrant compensation 
under the Fifth Amendment. 

(Para 12) 
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7. II 


Ronald A. Jacks, for Petitioners; Peter 
L. Strauss, for Respondent. 

SUMMARY 


The owners of buildings located in the 
Canal Zone instituted' an action in the 
Court of Claims seeking to recover com- 
pensation from the Federal Government 
under the Fifth Amendment for damage 


to the buildings caused by Panamanian 
rioters after the buildings had been oc- 
cupied by United States Army troops. 
The evidence showed that tiie buildings 
had been 'under attack by the rioters 
before the troops arrived, that the troops, 
after expelling rioters from the buildings, 
deployed outside the buildings to defend 
against a renewed attaclc, but were forced 
to retreat into the buildings for protec- 
tion from sniper fire after suffering consi- 
derable losses, that the troops were forced 
to evacuate the buildings, that the build- 
ings continued to be under hea'vy attack 
follo\ying such withdrawal, and that other 
buildings- which had not been occupied 
by troops were destroyed by the rioters. 
The Court of Claims held that the actions 
of the Army did not constitute a "taking” 
within the meaning of the Fifth Amend- 
ment, and entered summary judgment 
tor the United States. (184 Ct Cl 427, 
396 F 2d 467), 

On certiorari, the Supreme Court of 
the . United States affirmed. In an opi- 
nion by Brennan, J., expressing the view 
of five members of the court, it was held 
that tlie building owners were not entitl- 
ed to compensation under the Fifth 
Amendment, since even if it had been 
shown that the damage inflicted by the 
rioters occurred because of the presence 
of the troops, (1) the record showed that 
the troops had been acting primarily in 
defense of the buildings with the owners 
as the particular intended beneficiaries of 
the governmental activity, and that the 
buildings had not been entered as part of 
a general defense of the Canal Zone as 
a whole, or as part of ad-vance plans to 
use the buildings as fortresses in case of 
a riot, (2) the owners were “not deprived 
of any use of their buildings by the oc- 
cupation by the troops, since at the time 
the troops entered, the riot was under- 
way and the buildings were under attack 
and could not have been used by the 
owners in any way, any claim for com- 
pensation thus being restricted to increas- 
ed damage by rioters resulting from the 
presence of the troops, which tamed not 
on whether the troops were positioned 
inside or outside the buildings, but on 
whether the Government’s involvement 
was sufficiently direct and substantial to 
require compensation, and (3) the tem- 
porary, unplanned occupation of the build, 
ings in the course of battle did not con- 
stitute direct and substantial enough Gov- 
ernment involvement to •warrant compear 
sation under the Fifth Amendment. 

STEWART, J., concurred in the judg- 
ment and opinion, ep^ressing the -view 
that if Government Military Forces should 
use a building for their own purposes — as 
a defense bastion or command post, for 
example — it would be a Fifth Amend- 
ment taking, even though the owner him- 
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self was not actually / deprived of any 
personal use of ttie buBding, and that the 
majority opinion was not xmderstood as 
holding otherwise. 

HARLAN, J., concurred in the result, 
stating that (1) in riot control situations, 
the Fifth Amendment could only be pro- 
perly invoked when the ihilitary had rea- 
son to believe that its action placed the 
property in question in greater peril than 
if no form of protection had been provid- 
ed at all, the record in the case at bar 
leaving little doubt that if the Army had 
completely abandoned the area to the 
rioters, the buildings would have been 
subjected to greater damage than that 
which was in fact suffered, _ (2) the gov- 
ernment could not be required to guar- 
antee fully effective protection during 
serious civil distinrbances when it was ap- 
parent that the police and the military 
were unable to defend all the property 
which was threatened by a mob, and a 
property owner could not recover on a 
bare showing that he was afforded "in- 
adequate” protection, it not being proper 
to require courts to determine the ade- 
quacy of Tnilit ary or police protection, (3) 
it was only the military or other pro- 
tective action foreseeably increased the 
risk of damage that compensation should 
be required, and (4) it was for Congress 
to decide the extent to which those in- 
jured in a riot should be compensated, 
regardless of the extent to which the 
police or military attempted to protect 
the particular property which each indi- 
vidual owned. 

BLACK, J., joined by DOUGLAS, J., 
dissented, expressing the view that (1) 
the record showed that the Army select- 
ed the buildings to protect them- 
selves while carrying out their mis- 
sion of safeguarding the entire Canal 
Zone from the rioters, rather than to 
save the buildings, (2) the taking of the 
buildings by the Army was for tiie bene- 
fit of the public generally, not for the 
good of the owners, and (3) the guiding 
principle should be that whenever the 
government determined that one per- 
son’s property was essential to the war 
effort and appropriated it for the comihon 
good, the public purse, rather than the 
individual, should bear the loss. 

- OPINION.. OF THE COURT 

Mr. Justice BRENNAN delivered the 
opinion of the Court. 

1. Petitioners brought this suit against 
the United States in the Court of Claims (1) 
seeking just compensation under the. Fifth 
Amendment for damages done by rioters 
to buildings occupied by United States 
troops during the riots in Panama in 
January 1964. The Court of Claims held 

1. Jurisdiction in the Court of Claims 
was based upon 28 USC S. 1491, 
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that the actions of the Army did not cbn- 
rtitute a . “taking”; within the meaning of 
the Fifth Amendment and entered sum- 
mary judgment for the ■ United States. 
(1968) 396 F 2d 467, ,We granted certio- 
rari. (1968) 393 US 959=21 L Ed 2d 372 
=89 S Ct 399. , We affirm. 

2. Petitioners’ buildings, the, YIvICA 
Building and the Masonic Temple, are 
situated next to each other on the Atlan- 
tic side of the Canal Zone at its boundary 
with the Republic of Panama. Rioting 
began in this part of the Zone at 8,p. m. 
on January 9, 1964. Between 9:15 and 
9:30 p. m., an unruly mob of .1,500 persons 
marched to the Panama Canal Adminis- 
tration Building, at. the center of the 
Atlantic segment' of the Zone and there 
raised a Panamanian flag. Many mem- 
bers of the mob then , proceeded, to peti- 
tioners’ buildings, — and to the adjacent 
Panama Canal Company Office and Stor- 
age Building. They entered these build- 
ings, began looting and wrecking, the in- 
teriors, and started a fire in the. YMCA 
Building. 

At 9:50 p. m.. Colonel Sachse, the com- 
mander of the 4th - Battalion, 10th Infan- 
try, of the United States Army, was 
ordered to move his troops to the Atlan-i 
tic segment of the Zone with the mission 
of clearing the rioters from the Zone and 
sealing the border from further encroach- 
ment. The; troops ' entered - the three 
buildings, ejected the rioters,- and then 
were deployed outside of the buildings. 
The mob began to assault ■ the soldiers 
with rocks, bricks, plate glass, Molotov 
coclrtails, and _ intermittent sniper , fire. 
The troops did not return the gunfire 
but sought to contain the inob with tear 
gas grenades; -By midnight, one soldier 
had been killed and several had , been 
wounded by bullets; many others had 
been injured by flying, debris. Shortly 
after nudnight,- Colonel Sachse moved his 
troops inside . tiie three buildings so , that 
the men might be better protected from 
the sniper fire. ‘ • 

3. The buildings remained under srige 
throughout the night. Gn the morning 
of January 10, the YMCA building was 
the subject of a concentrated barrage of 
Molotov cocktails. The building was set 
afire, and in the , early ' . afternoon the 
troops were forced to evacuate it and take 
up positions in the building’s parking lot 
which had been sandbagged during the 
night. Following the evacuation, the 
YMCA Building continued to be. a target 
for Molotov cocktails. The troops also 
withdrew from, the Masonic Temple on 
the afternoon of January 10, except that 
a small observation post on the top floor 
of the building was maintained. The 
Temple, like the YMCA Building, continu- 
ed to be, under heavy attack following with- 
drawal of tire troopsi the greatest .damage 
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being suffered on January 12 as a result 
of extensive fire bomb activity. The 
third building imder heavy attack in the 
area — ^the Panama' Canal Company Office 
and Storage Building — ^was totally des- 
troyed on January 11 by a fire started 
by Molotov coclrtails. 

4. On January 13, the mob dispersed, 
and all hostile action in the area ceased. 
The auditorium-gymnasium in the YMCA 
Building had been destroyed, and the rest 
of the building was badly damaged. The 
Masonic Temple suffered considerably 
less , damage because of its predominantly 
concrete and brick construction. Other 
buildings in the Atlantic segment of the 
Canal Zone were also damaged or des- 
troyed. These buildings were all located 
along the bormdary between the Zone 
and tlie Eepublic of Panama, and none, 
except the Office and Storage Building, 
had been occupied by troops during the 
riot. 

5. PetitionCTs’' suits in the Court of 

Claims sought cornpensation for the dama- 
ges done to their’ building by the rioters 
after the troops had entered the buildings. 
The basic facts were stipulated, and all 
parties moved for s umm ary judgment. 
The court found it "abundantly clear from 
the record. . . .that the military units dis- 
patched to the Atlantic side of the Zone 
by General O’Meara were not sent there 
for the purpose or with the intention of 
requisitioning or taking Ipetitioners’J 
buildings to house soldiers. Both budd- 
ings had previously been looted and dama- 
ged by the rioters. , Colonel Sachse’s men 
were ordered to remove the Panamanians 
from the buildings in order to prevent 
further loss or destruction and then to 
seal off the border from further incur- 
sions by -toe rioters into the Atlantic por- 
tion of the Canal Zone,” 396 F 2d. supra, 
at 473 — 474, Accordingly, the court held 
that "the temporary occupancy of^ [peti- 
tioners’] buildings and the damage inflict- 
ed on them by the rioters during such 
occupancy did not constitute a taking of 
the 'buildings for use by the Army within 
the contemplation of the fifth amend- 
ment ” Id., at 473. The Gov- 

ernment’s motion for summary judg- 
ment was granted, petitioners’^ motion 
for summary judgment was denied, and 
the case was dismissed. 

6. At the outset, we note that although 
petitioners claim compensation for aU the 
damages which occurred after the troops 
retreated into the buildings in the early 
hours of January 10, there was no show- 
ing that any of these damages occurred 
because of the presence of the troops. To 
the contrary, the record is clear timt 
buildings which were not occupied by 
troops were destroyed by rioters, 

that petitioners’ very buildings were imder 
severe attack before the troops even 


arrived. Indeed, if the destroyed build- 
ings. have any common characteristic, it 
is not that they were occupied by Ameri- 
can soldiers, but that they were on the 
border and thus readily susceptible to the 
attacks of the mobs coming from the Re- 
public of Panama. We do not rest our 
decision on this basis, however, for peti- 
tioners would not have a claim for com- 
pensation under the Fifth Amendment 
even if they could show that damages 
inflicted by rioters occurred because of 
the presence of the troops. 

7. The Just Compensation Clause was 
ydesigned to bar Government from forc- 
ing some people alone to bear public 
burdens which, in aU fairness and justice, 
should be borne by the public as a whole.” 
Armstrong v. United States, (1960) 364 
US 40, 49, 4 L Ed 2d 1554, 1561, 80 S Ct 
1563 see also United States v. Sponen- 
barger. (1939) 308 US 256, 266, 84 L Ed 
230, 237, 60 S Ct 225. (2) Petitioners argue 
that the troops entered their buildings not 
for the purpose of protecting tliose 'build- 
ings but as part of a general defense of 
the Zone as a whole. Therefore, peti- 
tioners contend, they alone should not be 
made to bear the cost of the damages to 
their buildings inflicted by the rioters 
while the troops were inside. The stipu- 
lated record, however, does not support 
petitioners’ factual premise; rather, it 
demonstrates that the troops were acting 
primarily in defense of petitioners’ build- 
ings. 

8. The mRita^ had made no advance 
plans to use petitioners’ buildings as for- 
tresses in case of a riot. Nor was the 
deplosroent of the troops in the area 
of petitioners’ buildings strategic to a 
defense of the Zone as a whole. The 
simple fact is that the troops were sent 
to that area because that is where the 
rioters were. (3) And once the troops ar- 
rived in the area, their every action was 
designed to protect the buUdings under 
attadk. First, they expelled the rioters 
from petitioners’ buildings and the Office 
and Storage Building, putting out the 

2. For a general discussion of the pur- 
poses' of the Just Compensation Clause, 
see Michelman, Property, Utility, and 
Fairness: Comments on the Ethical Foun- 
dations of "Just Compensation” Law. 80 
Harv L Rev 1165 (1967); • Sax, Taldngs 
and the Police Power, 74 Yale LJ 36 
(1964). 

3. It is significant that at the outset of 
the rioting Colonel Sachse sent one of his 
companies — "B” Company — ^to an area 
several blocks away from petitioners’ 
buildings. It was only because "[t]he num- 
ber of rioters in the 'B’ Company area 
was practically none” that "B” Company 
was subsequently sent to the area near 
petitioners’ buildings. 
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fire started by the riotere in the YMCA 
Building. Then they stood guard outside 
to defend the buildings from renewed 
attack by the 2.000 to 3,000 Panamanian 
rioters who remained in the area. In this 
defense of petitioners’ property the troops 
suffered considerable losses and were 
forced to retreat into the buildings. 

9. It is clear that the missiqn of the 
troops forced inside the buildings conltou- 
ed to be the protection of those buildings. 
In a fact sheet, to which the parties have 
stipulated, the General Counsel of the 
United States Department of the Army 
stated that: 

"[T]he troops had occupied the build- 
ings in the YMCA-Masonic Temple vici- 
nity "under instructions to protect the 
property,” [and] their actions, according to 
all statements taken, were consistent with 
instructions. A captain, in his affidavit, 
states that he was given a message by 
the battalion commander to convey to the 
officer who had been placed in charge of 
the Masonic Temple. The order was. in 
the captain’s words, . that if _ file 
rioters attempted to enter the building 
with the intent to do damage to persons 
or property that appropriate action. . . . 
could be used. . . .’ According to the 
captain, the order went on to state. ^ . . 
'Those people on the 1st floor could 
assume that rioters forcibly entering the 
building had the intent to do damage to 
either property or persons’. The officer 
in charge received the order, and it was 
passed along to the men. One sergeant’s 
affidavit names the officer, and recounts 
receiving the order from him, in the ser- 
geant's own words, " 'The building would 
be defended at all costs.’ ” 

"Other statements by individual soldiers 
describe actions taken to minimize damage 
which the rioters were attempting to 
cause. Several soldiers describe throw- 
ing' and firing- rifle-launched tear gas 
grenades at rioters who were hurling 
Molotov cocktails at the buildings. 
Another describes using similar agents 
’'to keep the crowd from entering the 
Tl\iCA,” while still others describe action 
by themselves or other soldiers in physi- 
cally routing Panamanians from the 
YMCA after they had come in through 
file windows.” 

(Italics (here in' ’) supplied.) 

10. Colonel Sachse, the commanding 
officer in the Atlantic riot area, testified 
to the same effect; 

"The YMCA building was on fire from 
Molotov cocktails being thrown from the 
Republic of Panama side into the front 
of it We were unable to protect it due 
to the fact "that it is set on 'the border be- 
tween the Canal Zone and the Repubfic 
of Panama. Therefore we lost most of 
this building by Molotov codctails.” 


M. C. A. V. United States , A.LR. 

11. Thus, there can be no doubt that 
the United . States Army ' troops . were 
attempting to defend petitioners’ , build- 
ings, . Of course, any protection of pri- 
vate property also serves a broader public, 
purpose. But where, as here, the private 
party is the particular intended benefi- 
ciary of the govemmentai actiidty, "fair- 
ness and justice” do not require that 
losses which may result from that acti- 
vity "be borne by the public as a whole,” 
even though the activity may also be in- 
tended incidentally to benefit the public. 
See supra, (1960) 364 U. S. 40 at 49=4 
L Ed 2d 1554 at 1561; supra, (1939) 308 
U. S. 256 at 266=84 L Ed 230 at 237. 
Were it otherwise, govemmentai bodies 
would be liable under the Just Compen- 
sation Clause to property o'wners. every 
time policemen break down the doors of 
buddings to foil burglars thought to be 
Inside. 

12. Petitioners’ claim must fail for yet 
another reason. On oral argument, peti- 
tioners conceded that they would have 
had no claim had the troops remained 
outside the buildings, even if such pre- 
sence would have incited the rioters to do 
greater damage to the buildings. We 
agree. But we do not see that petitioners’ 
legal position is improved by the fact 
that the troops actually did occupy the 
biuldings. Ordinarily, of course, govern-; 
mental occupation , of private property 
deprives the private owner of his use of 
the property, and it is this deprivation 
for which 'the Constitution requires com- 
pensation. Se^ e.g.. United States v. 
General Motors, (1945) 323 US 373, 378 
=89 L Ed 311, 318 = 65 S Ct 357. There 
are, however, tmusual circumstances in 
which governmental occupation does not 
deprive the private owner of any use of 
lus property. For example, the entry by 
firemen upon burning premises cannot be 
said to deprive the private owners of any 
use of the praises. In the instant case, 
the phyrical occupation by the troops did 
not deprive petitioners of any use of their 
buildings. At the time the troops enter- 
ed, the riot was already well ■underway, 
and petitioners’ buildings were already 
under heavy attack. Throughout the 
period of occupation, the buildings coxild 
not have been used by petitioners in any 
way. Thus, ■petitioners could only claim 
compensation for the increased damage by 
rioters resulting from the presence of the 
•troops. But such a claim would not seem 
to depend on whether the troops were 
positioned in the buildings. Troops stand- 
ing just outside a building could as well 
cause increased damage by rioters to that 
building as troops positioned inside. In 
eitiier case — and in any case where gov- 
ernment action, is causally related to pri- 
vate misconduct which leads to property 
damage — a determination must be made 
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whether the Government involvement in 
the deprivation of private property is 
sufficiently direct and substantial to re- 
quire compensation imder the Fifth 
Amendment. The Constitution does not 
require comperisation every time violence 
aimed against Government officers dama- 
ges private property. Certainly, the Just 
Compensation Clause could not successfully 
be invoked in a situation where a rock 
hurled at a policeman walking his beat 
happens to damage private property. 
Similarly, in the instant case, we con- 
clude that the temporary, implanned 
occupation of petitioners’ biiildings in the 
course of battle does not constitute direct 
and substantial enough government in- 
volvement to warrant compensation under 
the Fifth Amendment. We have no occa- 
sion to decide whether compensation 
might be required where the Govern- 
ment in some fashion not present here 
makes private property a particular tar- 
get for destruction by private parties. 

13. Affirmed. 

Mr. Justice STEWART, concurring. 

14. If United States military forces 
should use a building for their own pur- 
poses — as a defense bastion or com- 
mand post, for example — ^it seems to me 
this would be a Fifth Amendment taking, 
even though the owner himself were not 
actually deprived of any personal use of 
the building. Since I do not imderstand 
the Court to hold otherwise, I join its 
judgment and opinion. 

SEPARATE OPINIONS 

Mr. Justice HARLAN, conciuring in the 
result. 

15. At the time the military retreated 
into the YMCA and the Masonic Temple, 
three alternative courses of action were 
open to the army commander. Ftist, the 
troops could have continued their prior 
strategy and stood their ground in front 
of the ’ buildings without returning the 
rioters’ hostile sniper fire; _ second, the 
troops could have stood their ground and 
attempted to repel the mob by the iise 
of deadly force; third, the ^troops could 
have retreated from the entire area, leav- 
ing the mob temporarily in control. The 
petitioners argue that if the troops had 
adopted either of the first two of these 
alternative strategies, their buildings 
would not have suffered the damage 
which resulted from the military’s occu- 
pation. 

16. But what if the military had adopt- 
ed the third strategy open to it? If the 
army had completely abandoned the area 
to the rioters, and regrouped for a later 
counter-attack, there can be little doubt 
on this record that the rioters would have 
subjected the buildings to greater tiamage 
than that which was in fact suffered. I 
believe this fact to be dedsiva For it 


appears to me that, in riot control situa- 
tions, the Just Compensation Clause may 
only be properly invoked when the mili- 
tary had reason to believe that its action 
placed the property in question in greater 
peril than if no form of protection had 
been provided at all 

I. 

17. I start from the premise that, 
generally speaking, the Government’s 
complete failure to provide police protec- 
tion to a particular property owner on a 
^gle occasion does not amoimt to a "tak- 
ing” within the meaning of tiie Fifth 
Amendment. Every man who is robbed 
on the street cannot demand compensa- 
tion from the Government on the groimd 
that the Fifth Amendment requires fully 
effective "police protection at all times. 
The petitioners do not, of course, argue 
otherwise. Yet surely the Government 
may not be required to guarantee fully 
effective protection dining serious civil 
disturbances when it is apparent that the 
police and the military areimableto de- 
fend all the property which is threaten- 
ed by the mob. If the owners of unpro- 
tected property remain uncompensated, 
however, there seems little justice in 
compensating petitioners, who merely 
contend that the military occupation of 
their buildings provided them with in- 
adequate protection. 

18. Petitioners’ claim that they may 
recover on a bare showing that they were 
afforded "inadequate” protection has an 
additional defect which should be noted. 
If courts weie required to consider whe- 
ther the military or police protection af- 
forded a particular property owner was 
"adequate,” they would be required to 
make jud^ents which are best left to 
officials directly responsible to the elec- 
torate. In the present case, for example, 
petitioners could argue that it was possi- 
ble for the troops to maintain their posi- 
tion in front of the buildings if they had 
been willing to kill a large niunber of 
rioters. In rebuttal, the Government 
could persuasively argue that the indis- 
criminate use of deadly force would have 
enraged the mob still further and would 
have increased the likelihood of future 
disturbances. Which strategy is a court, to 
accept? Clearly, it is far sounder to 
defer to the other duly constituted bran- 
ches of government in this regard. 

19. It is, then, both unfair and unwise to 
favor those who have obtained some form 
of police protection over those who_ have 
received none at all. It is only if the 
military or other protective action fore- 
seeably increased the risk of damage that 
compensation should be required. Since, 
in the present case, the military reason- 
ably believed that petitioners’ property 
was better protected if the troops retreat- 
ed into the buildings, rather than from 
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the entire area, the property owners have 
no claim to compensation on the ground 
that the protection afforded to them was 
"inadequate.” 

20. I must emphasize, however that the 
test I have advanced should be applied 
only to Government actions taken in an 
effort to control a riot. The Army could 
not, for example, appropriate the YMCA 
today and claim that no payment was 
due because the building would have been 
completely demolished if the military had 
not intervened during the riot. Once 
tranquillity has been restored, property 
owners may legitimately expect that the 
Government will not deprive them of Ihe 
property saved from the mob. But while 
the rioters are surging through the streets 
out of control, everyone must 'recognize 
that the Government cannot protect aU 
property all of the time. I think it 
appropriate to say, however, that our 
decision today does not in any way sug- 
gest that the victims of civil disturbances 
are undeserving of relief. But it is for 
the Congress, not this Court, to decide 
the extent to which those injmed in the 
riot should be compensated, regardless of 
the extent to which the police or military 
attempted to protect the particular pro- 
perty which each individual owns. 

n. 

21. While I agree with the Court that 
no compensation is constitutionally avai- 
lable under the facts of this case. I have 
thought it appropriate to state my own 
views on this matter since the precise 
meaning of the rules the majority an- 
nounces remain obscure at certain critical 
points. Moreover, in deciding this parti- 
cular case we should spare no effort to 
search for principles that seem best cal- 
culated to fit others that may arise before 
American democracy once again regains' 
its equilibrium. 

22. The Court sets out 'two tests to 
govern the application of the Just Com- 
pensation Clause in riot situations. It 
first denies petitioners recovery on the 
ground that each was the "particular in- 
tended beneficiary” of the Government’s 
military operations. Ante, at — , 23 L Ed 
2d at ,124. I do not disagree with this 
formula if it means that the Fifth Amend- 
ment does not apply whenever the polic- 
ing power reasonably believes that its 
actions ■will not increase the risk of riot 
damage beyond that borne by the owners 
of unprotected buildings. But the language 
the Court has chosen leaves a good deal 
of ambiguity as to its scope. If, for ex- 
ample. the military deliberately destroy- 
ed a building so as to prevent rioters 
from looting its contents and burning it 
to the ground, it would be difficult in- 
deed to call 'the building’s owner the 
“particular intended ben^dary” of the 


Government’s action. Nevertheless, if the 
military reasonably believed thatj the 
rioters would have burned the building 
anyway, recovery should be deni^ for 
the same reasons it is properly denied in 
the case before us. Cf. United States v. 
Caltex, (1952) 344 US 149, 97 L Ed 157, 
73 S Ct 200; 

23. Moreover, the Court’s formula 
might be taken to indicate that if the 
military’s subjective intention was to 
protect the bunding, the courts need not 
consider whether tins subjective belief 
was a reasonable one. While the widest 
leeway must, of course, be given to good- 
faith military judgment, I am not •pre- 
pared to subscribe to judicial abnegation 
to this extent. If a Court concludes, upon 
convincing e-ddence, that the military 
had good reason to know that its actions 
would significantly increase the risk of 
riot damage to a particular property, 
compensation should be awarded regard- 
less of governmental good faith, 

24. While I accept the Court’s "in- 
tended beneficiary” test with these 
caveats, I cannot subscribe to the second 
ground the majority advances to deny re- 
covery in the present case. The majority 
analogizes this case to one in which the 
military simply posted a guard in front 
of petitioners’ properties. It is said that 
if -the rioters had damaged the buildings 
as a part of their attack on the troop-s 
standing in front of them, the property 
damage caused would be too "indirect” 
a consequence of the military’s action to 
warrant awarding Fifth Amendment com- 
pensation. • It follows, says the Court, 
that even if the ;military’s occupation of 
the buildings, increased -the risk of harm 
far beyond any alternative ,, military 
strategy, the Army’s action is neverthe- 
less too "indirect” a cause of the result- 
ing damage, 

25. This argument, . however, ignores 
a salient difference between the case'.the 
Court hypothesizes and the one which, we 
confront. If the -troops had remained on 
the street, they would not have obtained 
^y special benefit from the use of peti- 
tioners’ buildings. In contrast, the mili- 
tary did in -this instance receive a benefit 
not enjoyed by members of. the general 
public when the troops were ordered to 
occupy the YMCA and the Masonic 
Temple. As the Court’s statement of the 
facts makes clear, the troops retreated 
into the buildings to protect themselves 
from sniper fire. Ordinarily, the Gov- 
ernment pays for private property used 
to shelter its officials, and I would see 
no reason to make an exception here if 
the military had reason, to Imow that the 
biuldings would have been exposed to a 
lesser risk of harm if they had been left 
entirely unprotected. 
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26. On the premises set forth in. this 
opinion, I concur in the judgment of the 
Court. 

whom MB. 

JUSTICE DOUGLAS joins, dissenting. 

Court says that "shortly after 
ilidmght. Colonel Sachse moved his troops 
the three buildings [which includ- 
ed the two buildings for wHch compensa- 
tion is here sought] so that the men might 
be better protected from the sniper fire.” 
Ante p — . 23 L Ed 2d p 121 = (Ante, 
P. AIR 1970 U", S. S, C. P. 20). The Army 
selected those two buildings to protect 
themselves while carrying out their mis- 
sion of safeguarding the entire zone from 
the rioters. Thus, the Army made the 
two buildings the particular targets of the 
nofers, and the buildings suffered heavy 
damage. The Army’s action was taken 
not to save the buildings but to use them 
as a shelter and fortress from which, as 
the Court of Claims found, "to seal ofE 
the border^ from further incursions by 
the rioters into the Atlantic portion of the 
Canal Zone.” (1968) 396 F 2d 467, 474. 
At that time, I think it can hardly be 
said that these private buildings were 
taken for the good of the owners. Instead 
the tddng by the Army was for the 
benefit of the pubhc generally. I still 
feel that the guiding principle should be 
this: Whenever the Government deter- 
mines that one person’s property — 
whatever it may be — is essential to the 
war effort and appropriates it for the 
common good, the public purse, rather 
than the individual, should bear the loss.” 
(1952) 344 US 149, 156, 97 L Ed 157, 163, 
73 S Ct 200 (dissenting opinion of Mr. 
Justice Douglas). 
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Christine Sniadach, Petitioner v. Fami- 
ly Finance Corporation of Bay View et 
il, Respondents. 

(No. . 130). Decided on 9-6-1969. 

fConstitution of India, Arts. 226 and 31 
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nishee proceedings — Procedural due pro- 
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— Hearing to debtor not given — Attach- 
ment violates due process requirement of 
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tion ~ (Constitution of America, Four- 
teenth ^^endment*)-— (Civil P. C. (1908), 
O. 38 R. 5, O. 21 B. 46). 

The plaintiff, a finance corporation, in 
accordance with the procedure provided 
by a Wisconsin statute, instituted a 
gamshment action against the defendant 
and her employer, as garnishee. The 
complaint alleged a claim on a promissory 
note, and the^ garnishee in its answer 
stated that it had a certain sum as 
wages under its control earned by the 
defendant and unpaid, and that it would 
pay one-half to the defendant as a sub- 
sistence allowance and would hold the 
other half subject to the order of the 
Court. The defendant was served with 
summons and complaint on the same day 
as the garnishee, but moved that the 
garnishment proceedings be dismissed for 
failure to satisfy the due process require- 
ments of the Fourteenth Amendment, in 
that notice and an opportunity to be heard 
were not given before the in rem seizure 
of her wages: 

Held, that though such summary pro- 
cedure might weU meet the requirements 
of due process in extraordinary situa- 
tions, there was no situation requiring 
fecial protection to a State or creditor 
interest is presented by the facts; nor is 
the Wisconsin statute narrowly drawn to 
meet any such unusual condition. 

rm, 1 (Para 4) 

The sole question was whether there 
has been a taking of property without 
that procedural due process that is re- 
quired by the Fourteenth Amendment. A 
procedural rule that may satisfy due pro- 
cess for_ attachments in general, does not 
necessarily satisfy procedural due pro- 
cess in every case. The fact that proce- 
dure would pass muster under a feudal 
regime does not mean it gives necessary 
protection to all property in its modern 
forms. Here the_ question was with 
wages — a specialized type of property, 
presenting distinct problems in today’s 
economic system. 

A prejudgment garnishment of the 
Wisconsin type is a taking which may 
impose tremendous hardship on wage 
earners with families to support. The 
leverage of the creditor on the wage 
earner is enormous. The creditor ten- 
ders not only the original debt but the 
collection fees incurred by its attorneys 
in the garnishment proceedings. A pre- 
judgment garnishment of the Wisconsin 
type may as a practical matter driv e a 

*The rdievant portionof the 14th Amend- 
ment runs: 

Sec. 1. ". . . .nor shall any State de- 
prive any person of life, liberty or pro- 
perty, without due process of law; nor deny 
to any person within its jurisdiction the 
equal protection of the laws”. 
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wage earning family to the wall, "Where 
the taking of one’s property is so obvious, 
it needs no extended argument to con- 
clude that, absent notice and a prior 
hearing, this prejudgment garnishment 
procedure violates the fimdamental prin- 
ciples of due process. , , 

(Paras 5, 11) 
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SUMMAEY , 

The plaintiff finance corporation, in ac- 
cordance with the procedure provided by 
a Wisconsin statute, instituted a garnish- 
ment action in the MUwaxikee County 
Court, Wisconsin, against the defendant 
and her employer, as garnishee. The 
complaint aUeged a claim of ?. 420 on a 
promissory note, and the garnishee in its 
answer stated that it had wages of 
$ 63.18 imder its control earned by the 
defendant and unpaid, and that it would 
pay one-half to the defendant as a sub- 
sidence aUowance and worUd hold the 
other half subject to the order of the 
court. The defendant was served with 
summons and complaint on the same day 
as the garnishee, but moved that the gar- 
nishment proceedings be dismissed for 
failure to satisfy the due process require- 
ments of the Fourteenth Amendment, in 
that notice and an opportunity to be 
heard were not given before the in reni 
seizure of her wages. The Wisconsin 
Supreme Court sustained the Coimty 
Court in appro-vdng the procedure ( (1967) 
37 Wis 2d 163, 154 NW 2d 259). 

On certiorari, the United States Supreme 
Court reversed. In an opinion by Dou- 
glas, J., expressing the view of seven mem- 
bers of the court, it was held that the 
Wisconsin prejudgment garnishment pro- 
cedure whereby the defendant’s wages 
are frozen in the interim between the 
garnishment of the wages and the culmi- 
nation of the main suit without the de- 
fendant having a chance to be heard vio- 
lates the due process clause of the Four- 
teenth Amendment. 

HARLAN, J., concurred, stating that he 
■wished to make explicit that the precise 
basis on which he joined the court’s opi- 
nion was that the "property” of which the 
defendant had been deprived, was. the 
"use” of the garnished portion of her 
wages during the interim period between 
the garnishment and the culmination of 
the main suit, and that since this depri- 
vation could not be characterized as de 
minimis, she was entitled to be accorded 
the usual requisites of procedural due 
process: notice and a prior hearing. 

BLACK, J., dissented on the grounds 
that (1) the ' court’s opinion amounted to 
a plain, judicial usurpation of State legis- 
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lative power to decide what -the State’s 
laws shall be; (2) the court’s opinion 
overraled a number of its own decisions 
and abandoned _ the legal customs and 
practices in this country with reference 
to attachments and garnishments wholly 
on the ground that ihe garnishment laws 
of the kind in question are based on vm- 
wise policies of government which might 
sometime in the future do injury to some 
individuals; and (3) the court’s holding 
savored too much of the "Natural Law,’’- 

"Due Proces^’’ "Shock-the-conscience” 
test of what is constitutional. 

OPINION OF THE COURT 

Mr. Justice DOUGLAS delivered the 
opinion of the Court. 

Respondent instituted a garnishment 
action again^ petitioner as defendant and 
jVUUer Harris Instrument Co., as her em- 
ployer. as garnishee. The complaint alleged 
a claim of ?. 420 on a promissory note 
^e garnishee filed its answer stating it 
had wages of ?. 63.18 under its control 
earned by petitioner and unpaid, and that 
it would pay one-half to petitioner as a 
subsistence allowance(l) and hold the other 
half subject to the order of the court. 

2. Petitioner moved that the garnish- 
ment proceedings be dismissed for failure 
to satisfy the due process requirements 
of the Fourteenth Amendment. The Wis- 
consin Supreme Court sustained the lower 
State court in approving the procedure. 
(1967) 37 Wis 2d 163=154 NW 2d 259. 
The case is here on a petition for a writ 
of certiorari. (1968) 393 US 1078=21 L 
Ed 2d 771=89 S Ct 849. 

_ 3. The Wisconsin statute mves a plain- 
tiff 10 days in which to serve the sum- 
mons and complaint on the defendant 
after service on the garnishee. (2) In this 
case petitioner was served the same day 
as the garnishee. She nonetheless daims 
that the Wisconsin garnishment procedure 
violates that due process required by the 
Fourteenth Amendment, in that notice 
and an opportunity to be heard are not 
given before the in rem seizure of the 
wages. What happens in Wisconsin is 

1. Wis Stat ? 267.18 (2) (a) provides: 

"When wages or salary are the subject 

of garnishment action, the garnishee shall 
pay over to the principal defendant on 
the date when - such wages or salary 
would normally be payable a subsistence 
allowance, out of the wages or salary then 
owing, in the sum of ?. 25 in the case of 
an individual without dependents or 
?. 40 in the case of an individual with 
dependents: but in no event in excess of 
50% of the wages or salary owing. Said 
subsistence allowance shall be applied to 
the first wages or salary earned in the 
period subject to said garnishment action,” 

2. Wis Stat ? 267.07 (1), 
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court issues the 
summons at the request of the creditor’s 
lawy^, and it is the latter who by serv- 
ing the garnishee sets in motion themachi- 
^ry whereby the wages are frozen. (3) 
^ey may, it is true, be unfrozen if 
the tnal of the main suit is ever had 
the wage earner wins on the merits, 
cut m the interim the wage earner is 
deprived of his enjoyment of earned 
wages without any opportunity to be 
heard and to tender any defense he may 
have, whether it be fraud or otherwise. 

4. Such summary procedure may well 
meet the requirements of due process in 
extraordmary situations. C£ Fahey v 
MaUonee, (1947) 332 US 245. 253-254 =' 
91 L Ed 2030, 2038, 2039=67 S Ct 1552- 

J- Mytinger & Casselberry. Ina' 
598-600=94 L Ed 1088 
1092-1094—70 S Ct 870; Ownbey v. Mor- 

110-112=65 L Ed 
837, 845, 846—41 S Ct 433, Coffin Bros 
V. Bennett, (1927) 277 US 29. 31 = 72 L 
Ed /68, 769 = 48 S Ct 422. But in the 
present case no situation requiring special 
protection to a State or creditor interest! 
is presented by the facts; nor is the Wis- 
consin statute narrowly drawn to meet' 
any such _ unusual condition. Petitioner 
was a resident of this Wisconsin commu- 
nity and in personam jurisdiction was' 
readily obtainable. ' 

5. The question is not whether the 
Wisconsin law is a wise law or unwise 
law. Our concern is not what philosophy 
Wisconsin should or should not em- 
brace. See Green v. Frazier, (1919) 253 
US 233 = 64 L Ed 878=40 S Ct 499. We 
do not sit as a super-legislative body. In 
this case the sole question is whether, 
there has been a taking of property with 
out that procedural due process that is 
required by the Fourteenth Amendment. 
We have dealt over and again with the 
question of what constitutes "the right 
to be heard" (Schroeder v. New York, 
(1962) 371 US 208, 212=9 L Ed 2d 255. 
259=83 S Ct 279) within the meaning of 
procedural due process. See MuUane v. 
Central Hanover Bank & Trust Co. (1949) 
339 US 306, 314=94 L Ed 865. 873=70 
S Ct 652. In the latter case we said that 
the right to be heard "has little reality 
or worto unless one is informed that the 
matter is pending and can choose for him- 
self whether to appear or default, acquie- 
sce or contest.” (1949) 339 US, at 306 
314 = 94 L Ed '865 at 873. In the con- 
text of this case the question is whether 
the interim freezing of the wages with- 
out a chance to be heard violates proce- 
dural due process, 

6. A procedural rule that may satisfy 
due process for attachments in general, 

3. Wis Stat ? 267.04 (1). ’ 
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see McKay v. Mclnnes, (1928) 279 US 

820=73 L Ed 975=49 S Ct 344, does not 
necessarily satisfy: procedural due pro- 
cess in every case. The fact that a pro- 
cedure would pass muster rmder a feudal 
regime does not mean it gives necessary 
protection to all property in . its modem 
forms. We deal here with wages — a specia- 
lized type of property presenting distinct 
problems in our economic system. We 
turn then to the , nature of that property 
and problems of procedural due process. 

7. A prejudgment garnishment of the 
Wisconsin t:^e is a taking which may 
impose tremendous hardship on wage 
earners with families to support. Until a 
recent Act of Congress, (4) S. 304 of which 
forbids discharge of employees on the 
ground that their wages have been gar- 
nished, garnishment often meant the loss 
of a job. Over and beyond that was the 
great drain on family income. As stated 
by Congressman Reuss:(5) 

"The idea of wage garnishment in 
advance of judgment, of trustee process, 
of wage attachment, or whatever it is 
called is a most inhuman doctrine. It com- 
pels the wage earner, trymg to keep his 
family together, to be driven below the 
poverty level,” 

8. Recent investigations of the proH- 
lem have disclosed the grave inju^ces 
made possible by prejudgment garnish- 
ment whereby the sole opportunity to be 
heard comes after the taking. Congress- 
man Sullivan, Chairman of the House 
Sub-committee on Consumer Affairs who 
held extensive hearings on this and relat- 
ed problems stated: 

"What we know from our study of this 
problem is that in a vast number of 
cases the debt is a fraudulent one, sad- 
dled on a poor, ignorant person who is 
trapped in any easy credit nightmare in 
which he is barged double for someth- 
ing he could not pay for even if the pro- 
per price was called for, and then hound- 
ed into giving up his pound of .flesh, and 
being fired besides.” (1968) 114 Cong 
Rec p H 688. 

9. The leverage of the creditor on the 
wage earner is enormous. The creditor 
tenders not only the original debt but 
the "collection fees” incurred by its at- 
torneys in the garnishment proceedings: 

"The debtor whose wages are tied up 
by a writ of garnishment, and who is 
usually in need of money, is in no por- 
tion to resist demands for colleclion fees. 
If the debt is small, the debtor will be 
under considerable pressure to pay , the 
debt and collection charges in order to 
get his wages back. If the debt is large, 
he will often sig n a new contract of 'pay- 

4. 82 Stat 146,. Act of May 29', 1968. 

5, 114 Cong Rec, p H 688 (1968). 


ment schedule’ which incorporates these 
additional charges.” (6) ^ : ' 

10. Apart from those , collateral conse- 

quences, it appears that in Wisconsin the 
statutory exemption granted the wage 
earner (7) is "generally insufficient to sup- 
port the debtor for any , one we^”(8) . 

11. The result is that a prejudgment 
garnishment of the Wisconsin, type may* 
as a practical matter drive a wageream- 
.ing family to the wall.(9) 

Where the taking of one's property is 
so obvious, it needs , no extended argu- 
ment to conclude that absent notice and 
a prior hearing (cf. Coe v. Armour Ferti- 
lizer Works (1914) 237 US 413, 423=59 
L Ed 1027, 1031=35 SXt 625) this pre- 
judgment garnishment procedure , violates 
the fimdamental principles of due pro- 
cess, ; 

Reversed. 

SEPARATE OPINIONS 

Hr. Justice . HARLAN, concurring. 

12. Particularly in light of miy. Brother; 
Black’s dissent, I think it not amiss for 
me to make explicit the precise basis on 
which I join the Court’s opinion. The 
"property” of which petitioner has been 
deprived is the use of the garnished por- 
tion of her wages during the interim 
period between the garnishment and the 
culmination of the main suit. Since this 
deprivation caimot be characterized as de 
minimis, she must: be accorded the usual 
requisites of procedural due process: 
notice and a prior hearing..; . 

13. The rejoinder which this statement 
of position has drawn from my Broths 
Black prompts an additional word. His 
and my divergence in this case . rests, I 
think, upon a basic difference over whe- 

6. Comment, Wage Garnishment in 
Washington — an Empirical Study, 43 Wash 
L Rev 742, 753 (1968), And see comment, 
Wage Garnishment as a Collection Device, 
1967 Wis L Rev 759. 

7. See n 1, supra, 

8. Comment, Wage Garnishment as a 
Collection Device, 1967 Wis L Rev 759, 
767. 

9. "For a poor man — ■ and whoever 
Heard of the wage of the affluent being 
attached? — to lose part of his salary 
often means his family will go without 
the essentials. No man sits by while his 
family goes himgry or without heat. He 
either files for consumer bankruptcy, and 
tries to begin again, or just quits his job 
and goes on relief. Where is the equity, 
the common sense in’ such a process?” 
Congressman Gonzales. 114 Cong Rec, p 
H 690 (1968). For the impact of garnish- 
ment on personal bankruptcies see HR 
Rep No, 1040, 90th Cong, 1st Sess, pp 20- 
21 . 
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ther the Due Process Clause of the Four- 
teenth Amendment limits state action by 
norms of "fundamental fairness" whose 
content in any given instance is to be 
judicially derived not alone, as my col- 
league believes it should be. from the 
specifics of the Constitution, but also, as 
\ I believe, from concepts which are part 
of the Anglo-American legal heritage — 
. not, as my Brother Black continues to 
insist,- from the mere predilections of in- 
dividual Judges, 


14. From my standpoint, I do not con- 
sider that the requirements of "notice” 
and "hearing” are satisfied by the fact 
that the petitioner was advised of the 
garnishment simultaneously with the 
garnishee, or by the fact that she will 
not permanently lose the garnished pro- 
perty until after a plenary adverse adju- 
dication of the underlying claim against 
her, or by. the fact that relief from the 
garnishment may have been available in 
the interim under less than clear circum- 
stances. Compare the majority and dis- 
senting opinions in the Wisconsin Supreme 
Court. (1967) 37 Wis 2d 163, 178=154 NW 
2d 259, 267, Apart from special situa- 
tions, some of which are referred to in 
this Court’s opinion, see ante, at (1969) 
23 L Ed 2d at 352 = (see ante, at 
AIR 1970 USSC P. 27). I think that due 
process is afforded only by the kinds of 
"notice” and "hearing” which are aimed 
at establishing the validity, or at least the 
probable validity, of the underlying claim 
against the alleged debtor before he can 
be deprived of his property or its unres- 
tricted use. I think this is the thrust of 
the past cases in this Court. See, e. g., 
MuUane v. Central Hanover Bank & 
Trust Co., (1950) 339 US 306, 313=94 1/ 
Ed 865, 872=70 S Ct 652 0pp. Cotton 
Mills V. Administrator, (1941) 312 US 126, 
152-153=85 L Ed 624, 639. 640 = 61 S Ct 
524 United States v. Illinois Cent. R. Co, 
(1934) 291 US 457, 463, = 78 L Ed 909, 
917=54 S Ct 471 Londoner v. City & 
Coimty of Denver, (1908) 210 US 373, 

385-386, = 52 L Ed 1103, 1112. 1113 = 
28 S Ct 70 8. t And I am quite xmwiUing to 
take th e rmexplicated per curiam in (1928) 

tThere are other decisions to the effect 
that one may be deprived of property by 
summary administrative action taken 
before hearing when such action is essen- 
tial to protect a vital governmental in- 
terest. See, e. g„ Ewing v. Mytinger & 
Casselberry, Inc., 339 US 594, 94 L Ed 
1088. 70 S Ct 870 (1950); Fahey v. Mal- 
lonee. 332 US 245. 91 L Ed 2030. 67 S Ct 
1552 (1947); Bowles v. Willingham. 321 
US 503, 88 L Ed 892, 64 S Ct 641 (1944);- 
North Amer. Cold Storage Co. v. City of 
Chicago, 211 US 306, 53 L Ed 195. 29 S 
Ct 101 (1908). However, no such mstm- 
cation has been advanced in behalf of 
Wisconsin’s garnishment law. 


279 US 820=73 L Ed 975=49 S Ct 344, 
as vitiating or diluting these essential 
elements of due process. 

Mr., Justice BLACK, dissenting. 

_ 15. The pourt here holds imconstitu- 
ti'on^ a Wisconsin statute permitting 
ganushment before a judgment has been 
obtained against the principal debtor. The 
law, however, requires that notice be 
given to the principal debtor and autho- 
rizes him to present all of his legal de- 
fenses at the regular hearing and trial of 
the Case. The Wisconsin law is said to 
violate the "fundamental principles of 
due process.” Of course the Due Process 
Clause of the Fourteenth Amendment 
contains no words that indicate that this 
Court has power to play so fast and loose 
with state laws. The arguments the Court 
makes to reach what I consider to be 
its unconstitutional conclusion, however, 
shows why it strikes down this state law. 
It is because it considers a garnishment 
law of this kind to be bad state poUcy, 
a judgment I think the state legislature, 
not this Court, has power to make. The 
Court shows it believes the garnishment 
policy to be a " 'most inhuman doctrine’ ”; 
that it “ 'compels the wage earner, try- 
ing to keep his family together, to be 
driven below the poverty level’ ”; that 
" 'in a vast number of cases the debt is 
a fraudulent one, saddled on a poor, igno- 
rant person who is trapped in any easy 
credit nightmare in which he is charged 
double for something he could not pay 
for, even if the proper price was called 
for, and then hounded into ^ving up his 
pound of flesh, and being fired be- 
sides.’ ” 

16. The foregoing emotional rhetoric 
might be very appropriate for Congress- 
men to make against some phases of gar- 
nishment laws. Indeed, the quoted state- 
ments were made by Congressmen during 
a debate over a proposed federal garnish- 
ment law. The arguments would also be 
appropriate for Wisconsin’s legislators to 
m^e against that State’s garnishment 
laws. But made in a Court opinion, hold- 
ing Wisconsin’s law unconstitutional, they 
amount to what I believe to be a plain, 
ju^cial usurpation of state legislative 
power to decide what the State’s laws 
shall be. There is not one word in oiu 
Federal Constitution or of any of its 
Amendments and not a word in the 
reports of that document’s passage from 
which one can draw the slightert infer- 
ence that we have authority thus to try 
to supplement or strike down the State’s 
selection of its own poHdes. The Wiscon- 
sin law is simply nullified by this Coiut 
as though the Court had been granted a 
superlegislative power to step in and 
frustrate policies of States adopted by 
their own elected legislatures. The Court 
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thus steps back into the due process phi- 
losophy which brought on President 
Roosevelt’s Court fight. Arguments can 
be made for outlawing loan sharks and 
installment sales companies but such a 
decision, I thihlc, . should be made by state 
and federal legislators, and not by this 
Court. ■ ‘ 

17. This brings me to the short con- 
curring opinion of my Brother Harlan, 
which m^es "er^licit the precise basis” 
on which he joins the Court’s opinion. 
That basis is: 

“The 'property’ of which petitioner has 
been deprived is the use of the garnish-^ 
ed portion of her wages during the interim 
period between the garnishment and the 
culmination of the main suit. Since this 
deprivation cannot be characterized as de 
minimis, she must be accorded the usual 
requests of procedural due process: notice 
and a prior hearing.” 

Every argument implicit in this summary 
statement of my Brother Harlan’s views 
has been, in my judj^ent, satisfactorily 
answered in the opinion' of the Supreme 
Court of Wisconsin in this case — an 
outstanding opinion on constitutional law. 
(1967) 37 Wis 2d 163 = 154 NW 2d 259. 
That opinion shows that petitioner was 
not required to wait until the "culmina- 
tion of the main suit,” that is, the suit 
between the creditor and the petitioner. 
In fact the case now before us was not 
a final determination of the merits of 
that controversy but was, in accordance 
with well established state court proce- 
dure, the result of a motion made by the 
petitioner to dismiss the garnishment pro- 
ceedings. With reference to my Brother 
Harlan’s statement that petitioner’s de- 
privation could not be characterized as de 
minimis, it is pertinent to note that the 
garnishment was served on her and her 
employer on the same day, November 
21, 1966, that she, without waiting for a 
trial on the merits, filed a motion to dis- 
miss the garnishment on December 23, 
1966, which motion was denied by the 
Circuit Coiu-t on April 18, 1967, and it 
is that judgment which is before us today. 
The amotmt of her wages held up by the 
garnishment was 31.59. The amount 
of interest on the wages withheld even 
if computed at 10% annually would have 
been less than ?. 3. Whether that would 
be classified as de minimis I do notlcnow 
and in fact it is not material to know for 
the decision of this case. 

18. In the motion to dismiss, peH- 
tioner, according tp the Supreme Court 
of Wisconsin, asserted a "number of 
grounds based on injuries and depriva- 
tions which have been or are likely to 
be suffered by others but which she has 
not personally experienced.” 37 Wis 2d 
163, 154 NW 2d 259, The - court went 


further and. pointed out that under Wis- 
consin law the court would not strilce 
down a law as unconstitutional on the 
ground that , some person other than the 
challenger of that law might in the future 
be injured by its imconstitutional part. It 
would seem, therefore, that the great 
number of. our cases holding that_ we do 
not determine the constitutionality of 
state statutes where the judgment on 
them was based on state law would pre- 
vent our passing on this case at aU. 

19. The indebtedness of petitioner was 
evidenced by a promissory note, but peti-, 
tioner’s affidavit in support of the motion 
tp dismiss, according to the Wisconsin 
Supreme Court contained no allegation, 
that she is not indebted thereon to . the 
plaintiff. Of com-se if it had alleged 
that, or . if it had - shown in , some other 
way that this was not a good-faith law- 
suit against her, the Wisconsin opinion 
shows that this could have disposed; of 
the whole case on the summary motion. 

20. Another ground of imconstitutiona- 
lity, according to the state court, was that 
the Act permitted a defendant to post a 
bond and secure the release of garnished 
property and that this provision denied 
equal pptection of the law "to persons 
of low income.” With reference to this 
ground, the Wisconsin coirrt said: 

"Appellant has made no showing that 
she is a person of low income and unable 
to post a bond.” (1967) 37 Wis' 2d, 163 at 
167=154 NW 2d 259 at 261. 

_ 21, Another ground of unconstitutiona- 
lity urged was that since many, employers 
discharged garnished employees for being 
unreliable, the law threatened the gain- 
ful employment of many wage earners. 
This contention the Supreme Court of 
Wisconsin satisfactorily answered by say- 
ing that appellant had "made no showing 
that her own employer reacted in this 
manner.”- 

22. Another ground challenging the 
state act was that it affords 10 days’ time 
to a plaintiff to serve the garnishee sum- 
mons and_ complaint on . the defendant 
after service of the summons on the gar- 
nishee. This, of course, she could not 
raise. The Court’s answer to this was 
that appellant was served on the same 
day as the garnishee, 

23. The state court then pointed out 
that the garnishment proceedings did not 
involve "any final determination of the 
title to a defendant’s property but mere- 
ly reserved the status quo thereof pend- 
ing determination of the principal action.” 
(1967) 37 Wis 2d. 163 at 169 = 154 NW 2d, 
259 at 262. The court then relied on Me 
Innes v. McKay, 127 Me 110, That suit 
related to a Maine attachment law which, 
of course, is governed by the same rule 
as garnishment law. See "garnishment,*^ 
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Bouvier’s Law Dictionary; see also Pen- 
noyer v. Neff, 95 US 714. The Maine law 
was subjected to practically the same 
challenges that Brother Harlan and the 
Court raise against his Wisconsin law. 
About that law the Supreme Court of 
Maine said: 


"But, although an attachment may. 
within the broad meaning of the pre- 
ceding definition, deprive one of pro- 
perty, yet conditional and temporary as 
it is, and part of the legal remedy and 
procedure by which the property of a 
debtor may be taken in satisfaction of the 
debt, if judgment be recovered, we do 
not think it is the deprivation of pro- 
perty contemplated by the Constitution. 
And if it be, it is not a deprivation with- 
out 'due process of law* for it is a part 
of a process, which during its proceeding 
gives notice and opportunity for hearing 
and judgment of some judicial or othei 
authorized tribunal. The requirements oi 
'due process of law’ and 'law of the land* 
are satisfied.” 127 Me 110, 116. 

This Court did not even consider the 
challenge to the Maine law worthy of a 
Court opinion but affirmed it in a pei 
curiam opinion, (1928) 279 US 820 = 73 
L Ed 975=49 S Ct 344, on the authority 
of two prior decisions of this Court. See 
also Standard Oil Co. v. Superior Court 
of New Castle Coimty, 44 Del 538=62 
A 2d 454=14 ALR 2d 405, appeal dismiss- 
ed, (1948) 336 US 930=93 L Ed 1090 = 
69 S Ct 738, 739; Harris v. Balk, (1904) 
198 US 215, 222, 227-228 = 49 L Ed 1023, 
1026, 1028=25 S Ct 625. 

24. The Supreme Court of Wisconsm. 
in upholding the constitutionality of its 
law also cited a statement of our Court 
made in Rothschild v. Knight, (1901) 184 
US 334, 341 = 46 L Ed 573, 580 = 22S 
Ct 391, stating: 

''lT]o what actions the remedy of attach- 
ment may be given is for the legislature 
of a state to determine and its courts to 
decide. . . .” 


Accord, Huron Holding Corp. v. Lincoln 
Mine Operating Co. (1940) 312 US 183, 
193=85 L Ed 725, 731 = 61 S Ct -513. 


25. The Supreme Court of Wisconsin 
properly pointed but: 

"The ability to place a lien upon a man's 
property such as to temporarily deprive 
bim of its beneficial use without judicial 
determination of proper cause dates back 
not only to medieval England but also to 
Roman times.” (1967) 37 Wis 2d. 163 at 
171=154 NW 2d, 259 at 264. 

The State Supreme Court then went on 
to point out a statement made by Mr. 
Justice Holmes in Jackman v. Rosenbaum 
Co (1922) 260 US 22, 31 = 67 L Ed 107, 
112=43 S Ct 9: 


"The Fourteenth Amendment, itself a 
historical product, did not destroy for the 


states and substitute mechanical compart- 
ments of law all exactly alike. If a tbin /a 
has been practiced for two hxmdred years 
by common consent, it -will need a stron- 
ger case for the Fourteenth Amendment 
to effect it, as is well illustrated by (1920) 
256 U. S. 94, 104, 112=65 L Ed 8’37. 843, 
846 =41 S Ct 433,” 

T^e Ownbey case was one of the -two 
cited by this Court in its per curiam opi- 
nion affirmance of Meinnes v. McKay, 
supra, sustaining the constitutionality of 
a Delaware attachment law. And ’ see 
Byrd v. Rector. 112 W Va 192=163 SE 
845. 

26. I can only conclude that the Court 
is today overruling a number of its own 
decisions and abandoning the legal cus- 
toms and practices in this countiw -with 
reference to attachments and garnish- 
ments wholly on the ground that the 
garnishment laws of this kind are based 
on un-wise policies of government which 
might some time in the future do injury 
to some individuals. In the first sentence 
of the argument in her brief, petitioner 
urges that this Wisconsin law "is con- 
trary to public policy”: the Court ap- 
parently finds that a sufficient basis for 
holding it unconstitutional. This holding 
savors too much of the "Natural Law,” 
"Due Process,” "Shock-the-conscience" 
test of what is constitutional for me to 
agree to the decision. See my dissent in 
Adamson v. California (1946) 332 US 46, 
68=91 L Ed 1903, 1917=67 S Ct 1672. 

ADDENDUM. 

27. The latest statement by my Brother 
Harlan on the power of this Court under 
the Due Process Clause to hold laws un- 
constitutional on the groimd of the Jus- 
tices’ -view of "fundamental fairness” 
makes it necessary for me to add a few 
words in order that the differences be- 
tween us be made absolutely clear. He 
now says that the Court’s idea of "funda- 
mental fairness” is derived "not alone. . . 
from the specifics of the Constitution, but 
also. . . from concepts which are part of 
the Anglo-American legal heritage.” This 
view is consistent with that expressed by 
Mr. Justice Frankfurter in Rochin v, 
California that due process was to be 
determined by "those canons of decency 
and fairness which express the notions of 
justice of English-speaking peoples. . . .” 
(1951) 342 US 165, 169=96 L Ed 183, 188 
=72 S Ct 205, In any event, my Brother 
Harlan’s "Anglo-American legal heritage” 
is no more definite than tire "notions of 
justice of English-speaking peoples” or 
the shock--the-conscience test. All of these 
so-called tests represent nothing more 
nor less than an implicit adoption of a 
Natural Law concept which under our 
system leaves to judges alone the power 
to decide what the Natural Law means. 
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These so-called standards do not bind 
judges within any- boundaries that can be 
precisely marked or defined by words 
for hol^g laws imconstitutional. On the 
contrary, these tests leave them wholly 
ifree to decide what they are convinced 
is right and fair. If the judges, in decid- 
ing whether laws are constitutional, are 
to be left only to the admonitions of 
their own consciences, why was it that the 
Pounders gave us a written Constitution 
at hli2 
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SSHALL, WAEREN, BRENNAN, 

. RT. WHITE, DOUGLAS. BLACK. 

HARLAN. JJ. 

Ick Jenkins. Appellant v. John 
McKeithen et al. Respondents. 

(No. 548) Decided on 9-6-1969. 

fConstitution of India, Arts. 226 and 21 

— Case from America — Administrative 
enquiry under State Statute — Investiga- 
tion of criminal violations in field of 
labour management relation under statute 

— Inquiry Commission to make public 
the finding — Observance of due process 
essential — Opportunity to give evidence 

— Procedural safeguards — (Constitution 
of America, Fourteenth Amendment). 

A State statute created a Labor-Mana- 
gement Commission of Inquiry to inves- 
tigate criminal violations in the field of 
labor-management relations upon referral 
by. the governor, to hold public hearings 
for determining whether there was pro- 
bable cause to believe that violations of 
the criminal laws had occurred, and to 
malte public findings and recommenda- 
tions to appropriate authorities with 
regard to the insitution of criminal pro- 
secutions, including conclusions as to 
specific individuals, the statute also limit- 
ing the right of a witness, who could be 
compelled to attend, or liis counsel, to 
examine other witnesses and to call wit- 
nesses. A member of a labour Union 
instituted an action for declaration and 
injunction, in the Federal District Court 
challengmg the constitutionality of the 
statute under the due process ciause and 
the action thereimder of the State offi- 
cials, on the allegation that the Commis- 
sion-was an executive trial agency per- 
forming an accusatory function designed 
to p ublicly find the plaintiff and others 

"Reproduced from 1969-23’ L Ed 2d 404 
• roth kind permission of the publishers. 

fReference is given to a parallel Indian 
Provision for the convenience of Indian 
Lawy ers. 
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guilty of violations of criminal la’vro with- 
out trial or procedural safeguards, alleged- 
ly for the purpose of injuring -Ihe plain- 
■liff and destroying the labor union- of 
which he was a member, and that the 
defendants, acting in concert with others 
and in coimection with the administration 
of the statute, had engaged in a course 
of conduct designed publicly to brand the 
plaintiff and others as criminals, includ- 
ing the filing of allegedly baseless crimi- 
nal charges against the plaintiff: 

Held (per majority) that the plaintiff 
had locus standi to attack , the constitu- 
tionality of the statute and the acts of 
the defendants thereunder; notwithstand- 
ing that the plaintiff had not alleged that 
he had been or would be called before 
the commission. He had sufficient ad-ver- 
sary interest •with regard io his regula- 
tion and economic ■well-being to ensure 
proper presentation of issues and he -also 
showed a substantial, legally redressable 
injury to the plaintiff as a direct, rather 
than a collateral, consequence of the 
statute’s administration. 'The plaintiS’s 
opportunity to defend any criminal prose- 
cutions against him was not sufficient to 
deprive him of his locus standi to 
challenge the statute, (Paras 15, 21, 22) 

The procedures of the Commission did 
not meet the minimal requirements made 
obligatory by the due process clause of 
the 14th Amendment. SpecificaRy, the 
Act severely limited the right of a person 
being investigated to confront and cross- 
examine the •witnesses against him. Only 
a person appearing as a witness inay 
cross-examine other witnesses. Cross-exa- 
inination was further limited to those ques- 
tions which the Commission "deems ap- 
propriate to its inquiry,” and those ques- 
tions must be submitted, presumably 
beforehand, in ■writing to the . Commis- 
sion, _ The right to confront and cross- 
examine witnesses . was a fund^ental 
aspect of procedural due process. • The 
right to present oral testimony from 
other witnesses and the power to compel 
attendance of those , ■witnesses might be 
denied in the discretion of the Commis- 
sion. The right to present evidence , is, 
of course, essential to the fair hearing 
required by the Due Process - Clause, 
Where the- Commissioh allegedly, makes 
an - actual finding that a specific indivi- 
dual is guilty of a crime due process 
requires the Commission to, afford a per- 
son being investigated the*- right to con- 
front and cross-examine the •witnesses 
against him. subject only to traditional 
limitations on those rights. 

(Paras 31. 32) 

The allegations of the complaint , were 
sufficient to state a cause of action and 
the question whether due process requir- 
ed that the commission pro'vide all the 
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tion makes an appeal from any decree or 
order iii the suit or an application or an 
act for the purpose of obtaining copies of 
documents or return of documents pro- 
duced or filed in the suit or of obtaining 
refund of monies paid into the Court in 
coimection with the suit, to be proceed- 
ings in the suit. That would suggest that 
that is not the general rule. The Code of 
Civil Procedure is not applicable to the 
proceedings ruider the U. P. (Temporary) 
Control of Rent and Eviction Act. The 
deeming provision in sub-rule (3) of R. 4 
of O. Ill, Civil P. C., would not govern 
the power of attorney filed by a coimsel 
in proceedings tmder this Act. It was 
further submitted that even under the 
deeming clause a revision is not included, 
even though the Code of Civil Procedure 
Itself provides for a revision; and so, a 
vakalatnama filed in the suit shall not 
enure in a revision filed under Sec. 115. 
Civil P. C. The submission is plausible 
and appears to have substance, but for a 
reason, which I shall presently state, it 
is unnecessary to discuss it any further. 

17. The U. P. (Temporary) Control of 
Rent and Eviction Act does not prohibit 
practising lawyers from appearing before 
the authorities constituted imder it. It 
does not require counsel to file written 
authority for "acting” or "pleading” 
separately. The question of the terms 
upon which a litigant engages a counsel 
for conducting his case before the Rent 
Control authorities would primarfiy 
depend upon the intention of the parties 
and the interpretation of the actual con- 
tract entered into by them. The tenant 
Mohan Lai indicated the terms of tlie 
authority of Mr. Ayyer by the vakalat- 
nama Before the Commissioner Mr. 
Ayyer on 20th May, 1960, filed a mem- 
orandum of appearance stating that he 
was appearing on behalf of Mohan Lai, 
the respondent-tenant in that revision. He 
then appended a note saying that his 
vakalatnama was already in the lower 
Court’s file. Mohan Lai, the tenant, ap- 
peared in the •witness-box and stated that 
he had engaged Mr. Ayyer to argue the 
re'vision before the Commissioner and 
■that he had conferred no other authority 
on him. There is no documentary e-vi- 
dence to support this contention. The 
memorandum of appearance filed by 
1^^. Ayyer seems to contradict him. If 
it was true that Mr. Ayyer had been 
engaged merely for arguing the re'vision 
and had no other authority, he would not 
have mentioned in the memorandum of 
appearance filed by him that his vakalat- 
nama was already on the lower court’s 
file. 

This note was appended ob-viously to 
Inform the Commissioner and the other 
side, that the vakalatnama m Ws favour 
would be operative in the re'vision. That 
would indicate that the appellant had 
1970 A11./9 HI G— 12 


entitled Mr. Ayyer to conduct the re'vi- 
sion before the Commissioner on the same 
terms and conditions on which he was 
engaged before the Rent Control and 
E'viction Officer. The terms and condi- 
■fions men'tioned in the vakiatnama were 
to govern them. Thus, the valalatnama, 
■yvhich was on the file, became operative 
in the re'vision also. Under it Mr. Ayyer 
had an express authority to compromise 
the case. His action in compromising the 
case was, therefore, ■within his powers. It 
cannot, therefore, be held that the Com- 
missioner acted contrary to the pro'visions 
of the Act in recognising the compromise 
signed by Mr. Ayyer on behalf of the 
appellant. The order of the Commisioner 
was not invalid on this ground. 

18. The other submission of Mr. Seth 
was that in ■view of Section 3 (3) of the 
Act the Commissioner could not act upon 
a compromise between the parties. Under 
Section 3 (3) of the Act the Commissioner 
is to hear the revision and "he may if he 
is not satisfied as to the correctness, 
legality or propriety of the order passed 
by the District Magistrate or as to the 
regularity of proceedings held before him, 
alter or reverse his order, or make such 
other order as may be just and proper”. 
It was urged that the Commissioner can 
pass an order only after satisfying him- 
self as to the correctness, legality or pro- 
priety of the order of the District Magis- 
trate. In the present case he did not ap- 
ply his mind to the merits of the District 
Magistrate’s order, but decided the re'vi- 
sion simply in terms of the compromise 
entered into between the parties. That 
was beyond the piurview of the powers 
conferred on him by the statute. It was 
also urged on the authority of Commis- 
sioner, Sales Tax v. Ujjal Singh Autar 
Singh, (1968) 22 STC 26 (All) _ that the 
Commissioner has to confine himself to 
the record of the case as it was before the 
District Magistrate and had no power to 
accept or act upon additional e'vidence or 
Hesh material. The compromise was such 
a fresh material. It is 'true that Jagdish 
Sahai, J. did make such observations while 
interpreting Section 10 (3) of the U. P, 
Sales Tax Act, 1948, but Beg, J. the other 
learned Judge, did not go as far. He held 
■that if a case does arise in which the pur- 
pose for which the re'visional power exists 
requires adduction of additional evidence, 
it would fetter the re-visional powers, as 
foimd in the Sales Tax Act, too much to 
lay down that additional e-vidence cannot 
be talcen. I would, -with respect, dissent 
from the views expressed by Jagdish 
Sahai, J. Section 3 (3) authorises the 
Commissioner to pass such order as may 
be just and proper. The legislature ob- 
■viously left an element of flexibility with 
the Commissioner. Holding _ that the 
Commissioner could not take into consi- 
deration subsequent events either on facts 
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or in law which may be germane to the 
purpose for which the revisional power 
exists, would be making' the _ Commis- 
sioner’s iurisdiction unduly rigid, _ and 
placing him in a sort of straight jacket. 
In other words, that would frustrate, 
rather than advance, the legislative intent 
and' object. 

19. In the present case the defendant 
was the tenant of 'the entire house. The 
landlord had purchased it and_ wanted its 
possession for his personal residence. On 
that ground, he sought permission to eject 
the tenant. The compromise Detween the 
parties was that the tenant woidd vacate 
■the inner portion of the house within four 
months so as to enable the landlord to 
live in it, and the landlord would continue 
to recognise the defendant as the tenant 
of the outer portion. It was further pro- 
vided that if the tenant failed _ to vacate 
the inner portion, the permission would 
be deemed to have been granted for the 
entire house. 

20. The U. P. (Temporary) Control of 
Rent and Eviction Act does not affect the 
contractual rights of the lessor and the 
lessee in relation to a tenancy. The Act 
does not place any restriction on the right 
of the tenant to surrender the tenancy 
and vacate the accommodation whenever 
he chooses to do so. The rights of the 
landlord and the tenant to put an end to 
a contract of tenancy by an agreement, 
remain xmaffected by any provision of 
the Act. They can substitute, for an 
existing contract of tenancy, a fresh one. 
They can alter the subject-matter of the 
tenancy by reducing or enlarging the ac- 
commodation which would be the subject 
of tenancy. The compromise in the pre- 
sent case merely amounted to this: that 
both the parties agreed that henceforth 
the appellant would remain a tenant of 
only a portion of the house and that he 
would surrender the tenancy in relation 
to the rest. By so arranging their mutual 
rights they sought to resolve the con- 
troversy whether it was a case fit for the 
grant of permission to sue for the eject- 
ment of the tenant imder Section 3 of the 
Act, a matter which was the subject of 
the revisional jmisdiction conferred on the 
Commissioner. The compromise, there- 
fore, was germane to the purpose of the 
power conferred on the Commissioner. 
By taking into consideration this sub- 
sequent development between the parties, 
a development to which both the parties 
were agreed, the Commissioner coiild not 
be said to have acted upon any fresh 
material or evidence foreign to the pur- 
poses of the power conferred on him. 

21. " When the Act authorises the Com- 
missioner to pass such orders as may be 
just and proper, the Commissioner would 
be within his powers in taking into con- 
sideration a mutually agreed solution 


advanced by both the parties. An order 
based upon an agreement between the 
parties could not "but be said to be just 
and proper in relation to the rights and 
liabilities of both the parties. 

22. It is true that the order of the 
Commissioner does not in terms indicate 
whether he considered the legality, cor- 
rectness or propriety of the District 
Magistrate’s order on merits, but it is ap- 
parent that when the parties themselves 
put forth before the Commissioner an 
agreed solution which involved a modifica- 
tion of the District Magistrate’s order, the 
fact that the Commissioner acted upon the 
compromise would inevitably mean that 
the order of the District Magistrate was 
duly taken into accoimt. I am, therefore, 
unable to hold that the Commissioner’s 
order was outside the purview of the iuris- 
diction conferred on him by S. 3 (3) of 
the Act. Thus the Respondent has failed 
to establish that the Commissioner did not 
comply with the provisions of the Act or 
did not act in conformity with the fun- 
damental principles of judicial procedure 
or that he otherwise acted illegally or im- 
properly. His order hence would remain 
binding on the parties. The State Gov- 
ernment’s order being ineffective, the suit 
for ejectment was liable to be decreed 
on the basis of the Commissioner’s order: 
granting the requisite permission. 

23. In the result, the appeal succeeds 
and is allowed. The appellate decree is 
set aside and that of the trial Court 
restored. Under the circumstances, I 
would leave the parties to bear their own 
costs in this and the lower appellate 
Court. 

Appeal allowed. 


AIR 1970 ALLAHABAD 130 (V 57 C 15) 
FULL BENCH 

S. N. DWIVEDI, GANGESHWAR 
PRASAD AND YASHODANANDAN, JJ. 


M/s. Upper Ganges Sugar Mills Ltd^ 
Petitioner v. Civil Judge, Bijnor and 
others, Respondents. 


Civff Misc. Writ No. 78 of 1967, D/-12-3- 
■1969. 


(A) Tenancy Laws — U. P. Imposition 
of Ceiling on Landholdings Act (1 of 
1961), Ss. 10, 11 and 37 — Person claim-, 
ing to be tenure-holder — Absence of his 
name in revenue records — Statement 
under S. 10 (1) not issued to him — He can 
still file objection to that statement. 1965 
All LJ 756 and 1967 All LJ 551, Overruled. 
— Civil P. C. (1908), O. 1, B, 10 (2). 

Per Majority (Dwivedi, J. Contra). 

The fact that a tenure-holder is not re- 
corded as such in the revenue records k 
not relevant for determining whether he is 
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entitled to file an objection to the state- 
ment prepared rmder Section 10 (1) of 
the Act and issued to another person 
under Section 10 (2) of the Act, and the 
above fact does not disentitle him to file 
an objection if he is otherwise entitled to 
do so. A tenure-holder to whom a state- 
ment has not been issued under Section 10 
of the Act is not entitled to file an ob- 
jection, xmder that provision i.e. Sec. 10 
(2) of the Act, to the statement prepared 
under Section 10 (1) of the Act and issued 
to another person imder Section 10 (2) of 
the Act. Section 11 (1) of the Act does 
not provide for the filing of any objection 
and no objection can, therefore, be filed 
tmder that provision. Under S. 11 (2) of 
the Act, however, a tenure-holder to whom 
a statement under Section 10 (2) of the 
Act has not been issued is entitled to file 
an objection to the statement prepared 
under Section 10 (1) of the Act and issued 
to another person xmder Section 10 (2) of 
the Act, subject to the restrictions im- 
posed by that provision, i.e.. Sec. 11 (2) 
of the Act. If, upon an objection made by 
a tenure-holder to whom a statement 
under Section 10 (2) of the Act has been 
issued, a tenure-holder to whom no such 
statement has been issued is added as a 
party by the Prescribed Authority under 

0. 1 , R. 10 (2) of the Civil P. C. read 
with Section 37 of the Act the latter 
tenure-holder can prefer a claim or 
objection. Similarly if, in a proceeding 
under Section 11 (2) of the Act, a tenure- 
holder to whom a statement has not been 
issued under Section 10 (2) of the Act is 
added as a party by the Prescribed Autho- 
rity such tenure-holder can prefer a 
claim or objection under that provision, 

1. e. under S. 11 (2) of the Act. 

(Para 36) 

Under the definition of the term 
"Tenure-holder” and the scheme of the Act 
the holder of a holding has to be consider- 
ed to be a tenure-holder, whether or not 
he is recorded as such in the revenue re- 
cords and there is nothing in the provi- 
sions of the Act that precludes him from 
the right of filing an objection to the state- 
ment issued by toe Prescribed Authority to 
another person. The disability, if any, 
must arise from a reason other than that 
he is not recorded as a tenure-holder in 
the revenue records. (Para 20) 

The language of Section 10 (2) does 
not admit of the construction that even 
a person upon whom a notice has not been 
served thereunder and who has not been 
called upon to show cause why the state- 
ment prepared by the Prescribed Autho- 
rity be not accepted as correct is entitl- 
ed to file an objection under Sec. 10 (2). 
The result, therefore, is that such person 
can neither file an objection under Sec- 
tion 10 (2) nor under Section 11 (1). Sec- 
tion 12 restricts the jurisdiction of toe 
Prescribed Authority to deciding only 
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such objections as may be made under 
Section 10 (2) and Section 11 (2) and it 
thus rules out the making of any objec- 
tion under Section 11 (1) by any person. 
Section 37 invests toe Prescribed Autho- 
rity \vdth all the powers and privileges 
of a Civil Court, in so far as they may be 
applicable, in holding an enquiry or 
hearing an objection imder the Act, and 
consequently the Prescribed Authority 
can under O. 1, R. 10 (2) of Civil P. C. 
add the name of any person as a party 
to toe proceeding before him, if his 
presence is necessary to enable him 
effectually and completely to decide and 
settle the question involved in the pro- 
ceeding. In doing so and hearing him in 
support of his claim, the Prescribed 
Authority would not at all be enlarging 
the scope of toe powers vested in him 
under the provisions of the Act. He 
woiild still be acting under Section 12, 
because an objection imder Section 10 (2) 
has been filed. Section 11 (2) enables a 
tenure-holder upon whom no notice under 
Sec. 10 (2) has been served to have his 
claim to any land shown in the statement 
prepared by the Prescribed Authority 
decided in a cheap and expeditious manner 
without recourse to a suit; and, what is 
more important for the purpose of the 
Act. it also lessens, to some extent, toe 
possibility of the danger that a certain 
land may be treated as the ceiling area 
of a landholder for determining his surplus 
land and the ceiling area may later be 
lost or reduced on account of the claim of 
another person. 1965 All LJ 756 & 1967 
All LJ 551, Overruled; AIR 1968 AU 305 
(FB), Disting. (Paras 22, 23, 24, 29) 

(B) Tenancy Laws — U. P, Imposition 
of Ceiling on Landholdings Act (1 of 1961), 
S. 3 (1) — Tenure-holder — Definition of 
— Entry in Revenue records — Not re- 
levant for deciding as to who is tenure- 
holder. 

Section 3 (1) defines "Tenure-holder” as 
"an individual oj: a person who is the 
holder of a holding”; and it is, therefore, 
obvious that for being a tenure-holder 
under toe Act a person has to fulfil no 
other qualification except that of being 
toe holder _ of a holding. The definition 
leaves entries in the revenue records alto- 
gether out of account. There is not only 
a complete absence of any repugnancy 
but the provisions in regard to toe defini- 
tion of "Tenure-holder” can be fully 
carried into effect only when the expres- 
sion "Tenure-holder” is understood in toe 
plain terms of its definition. It is, there- 
fore, not permissible to introduce into it 
any limitation not imposed by toe Act. 

(Para 16) 

Cases Referred: Chronological Paras 

(1968) AIR 1968 AU 305 (V 55) = 

1968 AU LJ 292 (FB), Raja 

Yuvaraj Datt Singh v. Prescribed 

Authority, TahsU Lakhimpur 10, 34 
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(1967) 1967 All LJ 551 « 1967 AU 
WR, (HC) 186, Kesar Sugar Works 
Ltd., Baheri v. State of U. P. 2, 34 
(1965) 1965 All LJ 756, Bageshwari 
Devi V. S. B. Pandey - 2, 34 

K. C. Agarwala, for Petitioner; V. K. 
Khanna, for Respondents. 

DWIVEDI J.:— M/s. Upper Ganges 
Sugar Mills Ltd. (hereinafter called the 
Company) has filed this writ petition. It 
appears that the Company did not file a 
statement in respect of its holdings as re- 
quired by Section 9 of the Imposition of 
Ceiling on Landholdings Act (hereinafter 
-■1 : ’ the Act). The Prescribed Authority 

sly prepared a statement of its 

noldings, mentioning the plots proposed to 
be declared as surplus land. This state- 
ment was served upon it in accordance 
with Section 10 (2). It was required to 
show cause why the statement should not 
be taken to be correct. The Company 
filed an objection. While the objection 
was pending, the Dhampur Sugar Mills 
Ltd., the fourth respondent, fil^ an ap- 
phcation before the Prescribed Authority. 
The respondent claimed to be the exclu- 
sive tenure-holder of certain plots men- 
tioned in the statement and wanted to be 
impleaded as a party in the proceedings. 
The Prescribed Authority rejected the ap- 
phcation. On appeal, the Civil Judge has 
set aside the order and directed the 
Prescribed Authority to implead the res- 
pondent as a party and to decide its claim 
in accordance with law. The writ peti- 
tion is directed against his order. 

2. When the petition came up for hear- 

ing before Sri Justice Satish chandra, the 
Company argued before him that the Act 
does not envisage the fiGhng of a claim to 
the plots shown in the statement prepared 
under Section 10 (1) by a stranger to the 
proceedings started under Section 10 (2). 
The company relied on a decision of the 
learned Judge himself. (Kesar Sugar 
Works V. State, 1967 All LJ 551). The 
respondent ' opposed this argmnent and 
counterposed the decision of another 
learned Judge (Bageshwari Devi y. S. B. 
Pandey, 1965 All LJ 756). There is an 
obvious conflict between these two deci- 
sions. So the learned Judge referred a 
specific question to a larger bench for 
opinion. That question, after some verbal 
alterations made by us, is: . 

"Is a person who claims to be the 
tenure-holder but is not so recorded in 
the revenue papers entitled to file an ob- 
jection to the statement which is prepar- 
ed under Section 10 (1) of the Act and 
issued to another person imder Section 10 
(2) of the Act?" 

3. The scheme of the Act is to provide 
for the acquisition by the State of the 
surplus land of a tenure-holder and for 
its redistribution among the landless. With 
t.big end in view it imposes a ceiling on 


landholding, and acquires the area in 
excess of the ceiling. , Chapter II of the 
Act contains provisions for the imposition 
of ceiUng on landholdings and acquisition 
of the surplus land by the State. It com- 
prises Sections 5 to 16. Section 4 imposes 
a ceiling of 40 acres on the existing land- 
holdings. Section 5 provides that no 
tenure-holder shall hold an area in excess 
of the ceiling area. Under Section 9 the 
Prescribed Authority publishes in the 
Gazette a general notice calling upon every 
tenure-holder holding land in excess of 
the ceiling area to submit to him within 
30 days of the publication of the notice a 
statement in respect of all his holdings in 
the prescribed form. He has also to 
specify the plots which he would retain 
as part of his ceiling area. Section 10 
deals with the contingency of the tenure- 
holder’s failure to submit a statement. If 
consists of two sub-sections. Under sub- 
section (1) the Prescribed Authority shall 
cause to be prepared a statement contain- 
ing such particulars as may be prescribed. 
The statement shall also indicate the plots 
proposed to be declared as surplus land. 
Under sub-section (2) the Prescribed 
Authority serves 'upon every such tenure- 
holder’ a notice together with a copy of 
the statement prepared under sub-sec- 
tion (1) and calls upon him "to show cause 
within a period specified in the notice why 
the statement be not taken as correct’’. As 
some controversy raged round the mean- 
ing of Section 11 (1) and (2), it is neces- 
sary to reproduce these suh-sections in 
extenso. Section 11 (1) provides: 

"Where the statement submitted by a 
tenure-holder in pursuance of the notice 
published under Section 9, is accepted by 
the Prescribed Authority or where the 
statement prepared by the Prescribed 
Authority under Section 10, is not disput- 
ed within the specified period, the Presc- 
ribed authority shall accordingly deter- 
mine the surplus land of the tenure-, 
holder”, . 

Section 11 (2) provides: 

"The Prescribed Authority shall, on ap- 
plication made vhthin thirty days from the 
date of the order under suh-section, (1) by 
a tenure-holder aggrieved by such order 
passed in his absence and on sufficient 
cause being shown for his absence . set 
aside the order and allow such tenure- 
holder to file objection against the state- 
ment prepared under Section 10 and pro- 
ceed to decide the same in accordance with 
the provisions of S. 12’^. 

4. Section 12 provides that where an 
objection has been filed under Section 10 
(2) or S. 11 (2), the Prescribed Authority 
shall, after hearing the Parties decide the 
objections and determine the surplus land. 
Section ■ 14 comprises eight sub-sections. 
Sub-section (1) requires the Prescribed 
Authority to notify in. the Gazette the 
surplus land determined by him or in ap- 
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peal. Sub-section (2) states that all such 
surplus land shall stand transferred and 
vest in the State free from all encum- 
brances and all rights, title and interests 
of all persons in such land shall stand ex- 
tmguished from the date of the notifica- 
tion. Sub-section (3) reads; 

"On the publication of the notification 
under sub-section (1), any person claim- 
mg interest as a teniire-holder or a lessee 
in possession from the tenure-holder, in 
the surplus land in respect of which the 
notification has been published, may 
within thirty days thereof, file an objec- 
tion before the Prescribed Authority indi- 
cating the extent of his interest in such 
land.” 

Sub-section (4) provides for a hearing to 
the objector, the tenure-holder concerned 
and the State and for decision. Other sub- 
sections are not relevant for our purposes 
and so are not touched upon. 

5. It is obvious from these provisions 
that the object of the Act is to acquire the 
surplus land of a person and vest it in the 
State free_ from all encumbrances and 
titles. This object is achieved in two 
stages. In the first stage, the Prescribed 
Authority determines the surplus land of 
a person; in the second stage, the Presc- 
ribed Authority enquires into the claims 
of a third person to the surplus land. It 
is only when his claim is rejected that the 
surplus land vests in the State, otherwise 
not. The Prescribed Authority is given 
power to decide claims to the surplus land 
with the object of vesting a perfectly cer- 
tain title in' the State. The Act contains 
no express provision enabling him to 
decide in the first stage third party claims 
to the land mentioned by the tenure- 
holder in his statement imder Section 9 
or in the statement sent to him under 
Section 10 (2). The reason is plain. It 
is not the purpose of the Act to constitute 
the prescribed Authority a new forum for 
decision of disputes regarding rights to 
agricultural land which has not been dec- 
lared surplus land. Such disputes are to 
be decided by the ordinary revenue 
Courts. It is said that Section 11 will 
enable the Prescribed Authority to decide 
a third party claim in the first stage. I 
do not think so. Section 11 should be read 
in the background of Section 10. It will 
follow from a conjoint reading of these 
sections that the only person who can dis- 
pute the statement prepared under Sec- 
tion 10 (1) is the tenure-holder to whom 
that statement is furnished tmder Sec. 10 
(2). Section 11 (2) also does not provide 
for a third party daim in the first stage. 
The expression 'a tenure-holder aggrieved 
by such order’ in Section 11 (2) will not 
Include any person other than the tenure- 
holder to whom the statement prepared 
under Section 10 (1) is furnished. 

This inference is supported by tyro ex- 
pressions which follow the foregoing ex- 


pression in S. 11 (2); (1) "In his absence” 
and (2) "On sufficient cause being shown 
for Ms absence”. These are strong ex- 
pressions. And they imply three things; 

(1) a prior obligation to appear at a cer- 
tain place and at a certain time; (2) con- 
sequential blame on account of non-ap- 
pearance; (3) explanation for the blame- 
worthy non-appearance. If a person not 
required to be present is not present, one 
does not speak of Ms being absent. So a 
tMrd party to whom notice has not gone 
under Section 10 (2) will not be includ- 
ed in the expression 'a tenure-holder 
aggrieved by such order*. The words 
'aggrieved by such order’ have been add- 
ed for the purpose of precluding the 
making of an application under Section 11 

(2) by the tenure-holder to whom a 
notice was sent under Section 10 (2) where 
the order, though passed in his absence, 
does not cause any prejudice to him. 
These words do not enlarge the meaning 
of the word 'tenure-holder’ so as to com- 
prehend a third party. Nor will the use 
of the indefimte article 'a’ before 'tenure- 
holder’ to expand its arms as to embrace 
a third party. Read in its proper setting. 
Section 11 (2) does not envisage a tMrd- 
party . claim. 

6. Section 11 (2) resembles R. 13, O. 9, 
Code of Civil Procedure. So a person, who 
is not a party to the proceeding upto the 
stage of Section 11 (1), could not have 
been intended to be given a chance to get 
the ex parte order regarding surplus land 
set aside; all the more so when he is 
given a chance imder Section 14 (3). The 
interpretation suggested by the respon- 
dent should not be accepted as it makes 
Section 14 (3) a superfluity. The absence 
of a provision for notice to a third party- 
before S,ection 11 (2) of the proceedings 
also weighs against this interpretation. 

7. The Prescribed Authority is a 
statutory creation. He can enjoy only 
such powers as are conceded to Mm by 
the Act expressly or by necessary implica- 
tion. It is said that Section 10 (1) im- 
pliedly allows him to entertain a third- 
party claim in the first stage. I am un- 
able to read any such implication in that 
provision. _ Of 'course the Prescribed 
Authority is given the power not to ac- 
cept an incomplete or incorrect statement 
submitted by a tenure-holder under Sec- 
tion 9, But the power of not accepting 
an incomplete or incorrect statement does 
not imply pov/er of a different nature, 
namely, the power of entertaining a third- 
party claim in the first stage. 

8. It is pointed out that the interpre- 
tation suggested by me will work hard- 
sMp on a person whose exclusive claim to 
holding is lost in the second stage on the 
acceptance of the objection of a third 
person that he is a co-tenure-holder. 
Suppose A is recorded as the sole-tenure- 
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holder of an 80 acre holding. He bona fide 
believes that he is the. sole tenure-holder. 
He can retain 40 acres with him; the re- 
maining 40 acres will be declared as his 
surplus area. In the second stage B files 
an objection that he is a co-tenure-holder 
and has a half share in the entire holding. 
If his objection is upheld, he will get back 
20 acres out of the 40 acres declared as 
surplus land. He will also have 20 acres 
from the 40 acres retained by A. 
So in the end A is a loser; he 
retains only 20 acres although he was 
also entitled to 40 acres. 

9. I do not think that A wUl in the 
end be a loser. When the objection of B 
is decided in his favour in the second 
stage. A can be relieved under Section 151, 
Code of Civil Procedure, by restoration of 
20 acres of land to him. S. 151 will apply 
to such a case by virtue of S. 37 of the 
Act. Sections 11 (3) and 12 (2) will not 
debar the Prescribed Authority from act- 
ing under Section 151. 

10. In Raja Yuvaraj Datt Singh v. 
Prescribed Authority Tahsil, Lakhimpur, 
1968 All LJ 292 = (AIR 1968 All 305) (FBI 
a Full Bench has said: 

"From the scheme of the Act it is dear 
that there are only two parties before the 
Prescribed Authority that is, the tenure- 
holder and the State. The transferees 
(third party) are not parties before it and 
the Prescribed Authority has no jurisdic- 
tion to take into consideration their rights 
or to determine them”. 

(Words in brackets mine). 

I respectfully agree with this interpre- 
tation. 

11. If the question referred to us is 
answered in the affirmative, a third per- 
son, who claims as a tenure-holder the 
surplus land or any portion thereof deter- 
mined imder Section 11 (1), will have a 
right to file an objection to such deter- 
mination. The word 'tenure-holder’ is 
defined in Section 3 (1) as the holder of a 
holding. 'Holding’ is defined in Section 3 
(d) as the land held by a person 'as a 
bhumidhar, sirdar, asami of Gaon Samaj 
or an asami mentioned in Section 11’ of 
the Zamindari Abolition and Land Re- 
forms Act or 'as a tenant imder the U. P. 
Tenancy Act, 1939, other than as a sub- 
tenant.’ So the asami of a person belong- 
ing to any of the classes mentioned in 
Section 157, Zamindari Abolition and 
Land Reforms Act is not a tenure-holder; 
nor a sub-tenant under the Tenancy. Act. 
Neither of them can file an objection 
under Section 11 (2) to the determination 
of surplus land under Section 11 (1). But 
they can file an objection to it under 
Section 14 (3). One may legitimately ask 
as to why the Legislature denied them an 
opportunity under Section 11 (2). There 
appears to be no proper reason for their 
being treated differently from the tenure- 
holder as defined in the Act. In my view. 


an interpretation which results in invi- 
dious discrimination of a class of persons 
should not commend itself to the Court. 
If the legislature had intended a third 
party objection imder . Section 11 (2), it 
would not have denied his right to them. 

12. For the reasons already discussed 
I would answer the question in the nega- 
tive. 

13. GANGESHWAR PRASAD J. I 
have had the benefit of reading the judg- 
ment of my learned brother Dwivedi; but 
I regret I am not able to concur in his 
opinion. 

14. The question to be decided by this 
B^ch relates to the. interpretation of cer- 
tain provisions of the Uttar Pradesh Im- 
position of Ceiling on Land Holdings Act 
(hereinafter called the Act) and is in 
following terms: 

"Is a person who claims to be the 
tenure-holder but is not so recorded in 
the revenue papers entitled to file an ob- 
jection to the statement which is prepar- 
ed under Section 10 (1) of the Act and 
issued to another person under Section 10 
(2) of the Act? 

15. In the form in which the question 
has been formulated it is a composite 
question, and for a proper appreciation 
of its scope and implications it is neces- 
sary to split it up. What has first to be 
determined is whether - the fact that a 
person claiming to be a , tenure-holder is 
not recorded as such in the revenue re- 
cords itself disentitles him. to file an ob- 
jection to the statement prepared under 
Section 10, (1) of the Act and issued to 
another person under Section 10 (2) of the 
Act. The next thing to be determined is 
whether a tenure-holder, even if he is so 
recorded, is entitled to file an objection to 
such statement issued to another person 
imder Section 10 (2) of the Act. Deter- 
mination of the above questions necessari- 
ly involves examination of some other 
matters too which are not, strictly speak- 
ing, within the ambit of the question 
which this Bench has to answer but which 
have vital bearing on that question and 
must materially affect the answer to it. 
Those matters, therefore, have also to be 
dealt with. 

16. The expression "tenure-holder” 
has been defined in the Act. Unless, 
therefore, the meaning given to it by the 
definition is repugnant in the context and 
the subject-matter of the provisions deal- 
ing with the procedure for determination 
and acquisition of surplus land, it would 
not be permissible to ignore the definition 
or to introduce into it any limitation not 
imposed by the Act. As will presently 
be seen there is not only a cordplete ab- 
sence of any repugnancy but the provi- 
sions in regard to the above matters can 
be fuUy carried into effect only when the 
expression "tenure-holder” used therein 
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is understood in the plain terms of its 
definition. And it would, indeed, be 
strange if the definition provided by 
the Act for the expression "tenure-holder” 
became repugnant or inappropriate in the 
provisions relating to the very first and 
the most essential step towards the acqui- 
sition of surplus land. Sec. 3 (1) defines. 
"Tenure-holder” as "an individual or a 
person who is the holder of a holding”; 
and it is, therefore, obvious that for being 
a tenure-holder rmder the Act a person 
has to fulfil no other qualification except 
that of being the holder of a holding. The 
definition, therefore, leaves entries in the 
revenue records altogether out of account. 

17. Section 4, which lays down what 
the ceiling area of a tenure-holder shall 
be, provides in sub-section (11 that "sub- 
ject to the provision of this Act, the ceiling 
area applicable to a tenure-holder shall 
be calculated after taking into account aU 
the land in any holding in the State held 
by him in his own right, whether in his 
own name or ostensibly in the name of 
any other person.” Thus, the fact that 
a land is not recorded in the name of a 
person is not a matter of any consequence 
in the determination of the ceiling area, 
and all the land that a person really 
holds has to be treated as his, irrespec- 
tive of the fact that somebody else is the 
ostensible holder of any such land. Sec- 
tion 4 (1) emphasises the generality of the 
words used in the definition of "Tenure- 
holder” and furnishes a key, if one is at 
all needed, to the interpretation of that 
expression in the provisions that follow. 

18. Section 9 provides for general 
notice and not for notice addressed to 
particular individuals. The notice issued 
un der the above section calls upon every 
tenure-holder to submit a statement of all 
his holdings, and in the light of the defini- 
tion of the term "Tenure-holder” and 
Section 4 (1), it is manifest that no real 
tenure-holder can claim exemption from 
the operation of the notice under Sec- 
tion 9 or from the consequent obligation 
to submit a statement merely by reason 
of his name not being recorded as such 
in the revenue records. 

19. When the Prescribed Authority 
proceeds to act tmder Section 10 the field 
of his enquiry is not limited to the state- 
ments filed in response to the notice issu- 
ed under Section 9 or to the persons 
actually filing the statements. He has 
to conduct an enquiry whether a tenure- 
holder liable to submit a statement has 
failed to do so and also whether the state- 
ment submitted by a tenure-holder is 
correct. In the investigation^ of neither 
of these questions is the Prescribed Autho- 
rity required or expected to treat as 
conclusive the entries respecting a land in 
the revenue records and he has to ascer- 
tain whether any tenure^holder in fact 
holds land in excess of the ceiling area 


applicable to him on the date of the en- 
forcement of the Act. In doing so he has, 
by the very terms of Section 4 H), to 
ignore entries which though ostensibly 
showing another person as the holder of 
a holding, do not represent the real state 
of things. Entries incorrect from. their 
inception, continuance of entries after a 
change has become necessary as a result 
of subsequent events or transactions, en- 
tries incomplete by reason of omission to 
mention the names of all such persons as 
have an interest in a land, and entries in 
favour of mere Benamidars — all these are 
familiar features of the revenue records; 
and it is not conceivable that tlie Act could 
have intended that the Prescribed Autho- 
rity should accept the revenue records as 
final in the course of his enquiry. Having 
regard to the language as also the object 
of the Act, it is plain that the Prescribed 
Authority can, after the enquiry imder 
Section 10 (1), issue a notice imder Sec- 
tion 10 (2) to a tenure-holder who is not 
recorded as such in the revenue records 
and has not submitted a statement after 
notice under Section 9. The Prescribed 
Authority is to be guided not by the 
ostensible but by the real title to a land. 

20. The words "such tenure-holder” in 
Section 10 (2) refer to the tenure-holder 
mentioned in Section 10 (1) and, there- 
fore, comprehend both a tenure-holder 
who has failed to submit a statement and 
a tenure-holder who has submitted an in- 
complete or incorrect statement. Now if 
the Prescribed Authority is bound, as he 
clearly is, to issue a notice together with 
a copy of the statement prepared by him 
under Section 10 (1) to a tenure-holder 
who holds land in excess of the ceiling 
area applicable to him, although he is not 
recorded as such in the revenue records, 
it should follow as a necessary consequ- 
ence that such tenure-holder is entitled to 
show cause against the statement prepar- 
ed by the Prescribed Authority. In fact, 
the notice issued to him would itself re- 
quire him to show cause. If a notice 
under Section 10 (2) may be issued to a 
tenure-holder who is not recorded as such 
in the revenue records he has to be treat- 
ed as a tenure-holder for other purposes 
as well. The position, therefore, is that 
under the definition of the term "Tenure- 
holder” and the scheme of the Act the 
holder of a holding has to be considered 
to be a tenure-holder, whether or not he 
is recorded as such in the revenue records 
and there is nothing in the provisions of 
the Act that precludes him from the right 
of filing an objection to the statement 
issued by the Prescribed Authority to 
another person. The disability, if any, 
must arise from a reason other than that 
he is not recorded as a tenure-holder in 
the revenue records. 

21. The question then is whether a 
tenure-holder, even if he is so recorded in 
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the revenue records, can file an objection 
under Section 10 (2) if the Prescribed 
Authority has not served upon him the 
notice and the statement referred to in 
that provision and has not called upon 
him to show cause why the statement be 
not taken as correct. As distinguished 
from the general notice issued \mder Sec- 
tion 9, the notice issued under Sec- 
tion 10 (2) is one directed to a certain 
specified individual and it calls upon him 
and nobody else to show cause against the 
acceptance of the statement accompany- 
ing the notice. There is consequently 
nothing in Section 10 (2) that may entitle 
a tenure-holder who has not been served 
with notice under the provision to file an 
objection to the statement mentioned 
therein. Further, the right to file an ob- 
jection, if it is to have some meaning and 
juridical efficacy, must carry with it- 
self the right to have the objection .adju- 
dicated and, therefore, there has to be a 
corresponding power in the Prescribed 
Authority to adjudicate. If the power to 
decide the objection is found to be clearly 
lacking in the Prescribed Authority, the 
inference would naturally be that the 
right to file the objection has also not been 
given. The power of adjudication con- 
ferred upon the Prescribed Authority has, 
therefore, to be examined, bearing in mind 
the fact that he has been constituted under 
the Act, derives his authority solely from 
the provision of the Act, and can exercise 
only such powers as have been conferred 
upon him by the Act. 

22. Section 10 (2) does not provide for 
any determination or enquiry. The pro- 
cedure governing the proceedings sub- 
sequent to the expiry of the period speci- 
fied in the notice issued under Section 10 
(2) is contained in Sections 11 and 12 
which are reproduced below: 

"11. Determination of surplus land 
where no objection is filed — (1) Where 
the statement submitted by a tenure- 
holder in pursuance of the notice publish- 
ed under Section 9, is accepted by the 
Prescribed Authority or where the state- 
ment prepared by the Prescribed Autho- 
rity imder Section 10, is not disputed 
within the specified period, the Prescribed 
Authority shall accordingly, determine the 
surplus land of the tenure-holder. 

(2) The Prescribed Authority shall, on 
application made within thirty days from 
the date of the order under sub-sec- 
tion (1) by a tenure-holder aggrieved by 
such order passed in his absence and on 
sufficient cause- being shown for his ab- 
sence set ‘aside the order and allow such 
tenure-holder ' to file objection against the 
statement prepared under Section 10 and 
proceed to decide the same in accordance 
•with the provisions of S. 12. 

(3) Subject to the provisions of sub- 
section (2) and Section 13, the order of 

! 


the Prescribed Authority shall be fiaial and 
conclusive and be not questioned in any 
Court of law, 

12. Determination of the surplus land 
by the Prescribed Authority where an ob- 
jection is filed. (1) Where an objection 
has been filed under sub-section (2) of 
Section 10 or under sub-section ,(2) of 
Section 11, or because of any appellate 
order imder S. 13, the Prescribed Autho- 
rity shall, after affording the parties rea- 
sonable opportunity of being heard and 
of producing evidence, decide the objec- 
tions after recording his reasons, and 
determine the surplus land. 

(2) Subject to any appellate order under 
Section 13, the order of the Prescribed 
Authority under sub-section (1) shall be 
final and conclusive and be not questioned 
in any Court of la'w”. 

It is apparent that Section 11 (1) deals 
with situations in which there is no dis- 
pute at all i.e., when either the statement 
submitted by a tenure-holder in response 
to the general notice issued under Sec. 9 
is accepted by the Prescribed Authority 
or no objection is taken to the statement 
prepared by the Prescribed Authority 
within the period specified in the notice 
served under Section 10 (2). Certainly, 
the word “disputed" used in Section 11 
(1) is not qualified by any such words 
as "the temrre-holder upon whom a notice 
has been served under sub-section (2) of 
S. 10": but the provision aforesaid indi- 
cates that the dispute spoken of in it is 
a dispute raised by a tenure-holder upon 
whom a notice has been served under 
Section 10 (2). Firstly, the words "■within 
the specified period” refer to the period 
mentioned in the notice served under 
Section 10 (2) and the words "is not dis- 
puted within the specified period” should, 
therefore, be regarded as ha-ving reference 
to a person who has been called, upon, to 
dispute the correctness of the statement 
prepared by the Prescribed Authority if 
he so desires within the specified period. 
Secondly, Section 11 (1) is not a pro-vi- 
sion enabling the raising of a dispute and 
it only lays down what the Prescribed 
Authority has to do when, either the state- 
ment filed by a tenure-holder is accepted 
or the statement prepared by the Pres- 
cribed Authority "is not . disputed”. In 
other words, it does not empower any- 
body to raise a dispute but directs the 
Prescribed Authority to proceed to deter- 
mine the surplus land of the tenure-holder 
in the absence of any dispute raised under 
the preceding provision. i.e. Section 10 (2). 
Thirdly, it would be seen, that Section 11 
(1) does not itself authorise the Prescribed 
Authority to decide any dispute nor does 
it indicate what he has to do in the event 
of a dispute. 

Surely, the power to raise a dispute 
must have as its coimter-part the power 
of the Prescribed Authority to decide it; 
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and if the scope of the power to dedde 
conferred upon the Prescribed Authority 
Is confined to a dispute raised by a cer- 
tain kind of person, the power of raising 
a dispute must likewise be regarded as 
confined to such person alone. The provi- 
sion which gives the Prescribed Authority 
the power to decide the dispute raised 
before him is Section 12 (1) and there is 
no other provision which invests him with 
that power. Section 12 (1) expressly lays 
down in what situations the Prescribed 
Authority can act thereimder and they 
are: (1) Where an objection has been filed 
imder Section 10 (2), and (2) where an 
objection has been filed under Section 11 
(2). The words “or because of any ap- 
pellate order under Section 13” — ^which, 
one must say, are not very happy and ap- 
propriate — occurring in Section 12 (1) do 
not really provide for any third situation, 
and all that they mean is that the power 
conferred by the provision is exercis- 
able by the Prescribed Authority not only 
when he himself treats an objection as 
having been properly filed under Sec- 
tion 10 (2) or under Section 11 (2) but 
also when he is directed to treat an ob- 
jection as such by an appellate order 
made under Section 13. It will be noticed 
that Section 13 provides for an appeal only 
by a person who is aggrieved by an order 
imder Section 11 (2) or Section 12 and, 
therefore, one has ultimately to go back 
to the two situations specified in Sec- 
tion 12 ( 1 ). 

Patently, Section 12 (1) does not speak 
of any objection filed under S. 11 (1) and 
the two types of objections in relation to 
which it confers a judicial power upon 
the Prescribed Authority are an objection 
under Section 10 (2) and an objection 
under S. 11 (2). The result is that an ob- 
jection not covered by the two categories 
mentioned in Section 12 (1) cannot form 
the subject-matter of a decision by the 
Prescribed Authority. It seems, there- 
fore, clear that the Act does not con- 
template an objection under Section 11 (1) 
and it provides neither for an adjudica- 
tion of any such objection nor for an ap- 
peal against any- order passed thereon. 
The only objections contemplated by the 
.Act are those mentioned in Section 10 (2) 
and Section 11 (2). I have already stated 
(that in my view the language of Section 
10 (2) does not admit of the construction 
that even a person upon whom a notice 
has not been served thereunder and who 
has not been called upon to show cause 
why the statement prepared by the 
Prescribed Authority he not accepted as 
correct is entitled to file an objection under 
Section 10 (2). The result, therefore, is 
that such person can neither file an ob- 
jection under Section 10 (2) nor under 
Section 11 (1). 

23. If Section 12 had also provided for 
the decision of an objection filed under 


Section 11 (1), there could certainly have 
been no doubt then about the entertain- 
ability of an objection under Section 11 (1), 
and it might, in that case, have been pos- 
sible to hold that the correctness of the 
statement prepared by the Prescribed 
Authority can he disputed by any person, 
whether or not notice has been served 
upon him under Section 10 (2). As Sec- 
tion 12 stands, however, it restricts the 
jurisdiction of the Prescribed Authority to 
deciding only such objections as may be 
made under Section 10 (2) and S. 11 (2) 
and it thus rules out the making of any 
objection under S. 11 (1) by any person. 

24. But even though a tenure-holder 
upon whom no notice under S. 10 (2) has 
been served is not entitled to file an ob- 
jection under that provision, a situation 
may arise when his claim to a land 
covered by the statement prepared by the 
Prescribed Authority may have to be con- 
sidered and decided. Suppose A, a tenme- 
holder has received a notice and a state- 
ment under Section 10 (2) showing him 
to be the holder of a land which is not 
recorded in his name in the revenue re- 
cords and he files an objection under Sec- 
tion 10 (2) saying that the land is not held 
by him but by B and that he does not 
hold land in excess of the ceiling area ap- 
plicable to him. This objection has to be 
decided by the Prescribed Authority under 
Section 12 and the matter for decision 
would naturally be whether the land in 
question is held by A or by B. Obviously, 
for an effective and complete decision of 
that matter it is essential that B too 
should be heard and if he claims to be the 
holder of the land in question his claim 
should be considered. If the Prescribed 
Authority is not competent to mEJie B 
a party to the enquiry under the provi- 
sions of the Act, B cannot of course have 
his claim considered, howsoever desir- 
able that may be; but if the Prescribed 
Authority has the power to do so there 
seems to be no reason why the claim of 
B should not be considered if he has been 
made a party. 

Section 37 of the Act invests the Pre- 
scribed Authority with all the powers 
and privileges of the Civil Court, in so 
far as they may be applicable, in holding 
an enquiry or hearing an objection under 
the Act, and it also requires him to follow 
the procedure laid down in the Code of 
Civil Procedure for the trial and disposal 
of suits relating to immovable property. 
The prescribed authority may, therefore, 
under Order 1, Kule 10 (2) of the Code 
of Civil Procedure add the name of any 
person as a party to the proceeding before 
him, if his presence is necessary to en- 
able him effectually and completely to 
decide and settle the question involved in 
the proceeding. In doing so and hearing 
in support of the claim made by him. the 
Prescribed Authority would not at aU be 
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enlarging the scope of the powers vested 
in him under the provisions of the Act. 
He would still be acting under Section 12, 
because an objection imder Section 10 (2) 
has been .filed by A, the tenure-holder 
upon whom notice has been served, and 
he would still be deciding the objection of 
A and determining his surplus land, with 
only this difference that he will be decid- 
ing the objection in the presence of B as 
welL The position, as I see it, is that 
if A accepts the statement prepared by the 
Prescribed Authority and does not dis- 
pute its correctness by filing any objec- 
tion no other person has a right to inter- 
vene in the proceeding under Section 10 
(2) and interrupt its course, and the 
Prescribed Authorily must in that case 
proceed to determine his surplus land 
imder Section 11 (1). It is only when A 
himself objects to the statement prepar- 
ed by the Prescribed Authority that the 
Prescribed Authority may exercise the 
power given by Order 1, Rule 10 (2) of 
the Code of Civil Procedure at the stage 
of Section 10 (2) of the Act. 

The disowning of a land by A material- 
ly affects the statement prepared by the 
Prescribed Authority and necessarily also 
the determination of A’s surplus land. 
The object of making B a party in such 
a case would not be an adjudication of 
any dispute between A and B (because A 
has disowned the land) but an effective 
and complete adjudication of the objec- 
tion of A to the statement prepared by 
the Prescribed Authority. If B is not 
made a party by the Prescribed Authority 
B’s rights remain unaffected, but if the 
Prescribed Authority chooses to make him 
a party under O. 1, R. 10 of the Civil P. C. 
the objection of A and the claim of B 
are both effectively and completely decid- 
ed. And this is as it should be. If A has 
clearly said in his objection that he does 
not hold a land shown as his in the state- 
ment prepared by the Prescribed Autho- 
rity and there is nothing to show that the 
objection is manifestly false, it is but pro- 
per that the objection be disposed of in 
the presence of B also who, according to 
A, is the holder of the land, in question, 
because otherwise the land may be treated 
as A’s by the Prescribed, Authority for 
determining his surplus land and yet be 
retained or claimed by B whose title to 
it has been admitted by A. It is true that 
considerations of supposed or real hard- 
ship are not to affect the interpretation of 
a statute where the language used by it 
is plain and unambiguous; but it is also 
well recognised that where the language 
of a statute is fairly capable of a meaning 
which will prevent unjust consequences 
and avoid anomalies, that meaning has to 
be preferred to one which may lead to 
opposite results. The construction which 
permits the deciding of the objection of 
A in. the presence of B, not only does no 
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violence to the language used in the Act 
but appears to be in perfect harmony willr 
it and obviates results which the legis- 
lature could not, in my opinion, have 
intended. 

If A. the tenure-holder who has receiv- 
ed notice under Section 10 (2) has not him- 
self filed an objection, the aforesaid pro- 
vision does not permit B to prefer any 
claim, but if A has filed an objection and 
B is thereafter made a party by the Pre- 
scribed Authority the question whether 
the land to which the objection relates 
belongs, to A or to B has to be finally adju- 
dicated. The very object of the power 
conferred by O. 1, R. 10 (2) of the Code of 
Civil Procedure is to effectively and com- 
pletely adjudicate and settle questions in- 
volved in a proceeding, and it cannot 
therefore, in my opinion, be doubted that 
once the Prescribed Authority exercises 
the aforesaid power and decides the ob- 
jection of A in the presence of B, the 
decision is final subject of course to the 
appeal provided by Section 13. I have 
dwelt at some length on this matter only 
to show that the determination of the 
right of a person upon whom no notice 
under Section 10 (2) has been served is 
not outside the scope of the Act. 

25. It may be asked , why a tenure- 
holder who has not received notice imder 
Section 10 (2) of the Act should not also 
be able to file an objection imder that 
provision if. on his being added as a party 
by the Prescribed Authority his claim may 
be decided under Section 10 (2) by the 
Prescribed Authority. The reasons, to my 
mind, are clear. Firstly, the words of 
Section 10 (2) do not contemplate such an 
objection and Section 12 empowers the 
Prescribed Authority to decide only two 
kinds of objections rfz. objection under 
Section- 10 (2) and objection under Sec- 
tion 11 (2). Secondly, the Act is in the 
main concerned with the person whose 
surplus land is intended to be acquired 
and if he does not dispute the statement 
prepared by the Prescribed Authority the 
proceedings are not to wait for the deci- 
sion of disputes between him and other 
persons, and the Prescribed Authority has 
to proceed under Section 11 (1) to deter- 
mine the surplus land of the tenure- 
holder upon whom a notice under Sec-^ 
tion 10 (2) has been served. And thirdly, 
it is quite likely that upon a considera- 
tion of the objection of the tenure-holder 
upon whom a notice under Section 10 (2) 
has been served the Prescribed Authority 
comes to the conclusion that the tenure- 
• holder has no surplus land at aU, and in 
that case the question of any further pro- 
ceedings under the Act would not arise 
and a determination of any objection on 
behalf of a tenure-holder upon whom no 
notice under Section 10 (2) has been ser- 
ved would be unnecessary and futile. 
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26. It may be that subsequent to the 
acquisition of what is determined to be 
the surplus land of a tenure-holder some- 
body puts forward a daim to a land in- 
cluded in his ceiling area and succeeds in 
the daim, but this situation caimot be 
altogether avoided. Even if a person upon 
whom no notice has been served under 
Section 10 (2) is held entitled to file an 
objection under Section 10 (2), it is not 
obligatory for him to do so, and nothing 
in the Act can predude him from sub- 
sequently claiming any portion of the area 
shoym as ceUing area of a tenure-holder. 

27. What has next to be seen is whe- 
ther a person who has not been served 
with a notice under Section 10 (2) may 
have the order passed under Section 11 (1) 
set aside and file an objection under Sec- 
tion 11 C2). The objection contemplated 
by Section 11 (2) is obviously an objec- 
tion subsequent to the determination of 
the surplus land of a tenure-holder under 
Section 11 (1) and it entitles a tenure- 
holder aggrieved by the order under Sec- 
tion 11 (1) to file such objection. Deter- 
mination of a land as surplus does not in 
itself amount to its acquisition but it can- 
not be doubted that it gives the tenure- 
holder, who claims to hold the land but 
was not served with a notice under Sec- 
tion 10 (2), a cause to be aggrieved: and 
if that is so there appears to be no valid 
reason why the benefit of Section 11 (2) 
may not be available to him and why 
Section 11 (2) should be regarded as 
limited to those tenure-holders only who 
have been served with a notice under 
Section 10 (2). 

It is true that the words "passed !n his 
absence and on sufficient cause being 
shown for his absence” occurring in Sec- 
tion 11 (2) will normally be of relevance 
only in the case of a tenure-holder who 
has received notice imder Section 10 f2), 
but cases are easily conceivable in which 
they will materially affect even a tenure- 
holder who has not received such a notice. 
Supposing that the Prescribed Authority^ 
acting under O. 1, R. 10 (2) of the Code 
of Civil Procedure, has made a person upon 
whom no notice has been served imder 
Section 10 (2), a party but such person 
has not put in appearance at the stage of 
the enquiry tmder Section 10 (21. If such 
a person feels aggrieved by a determina- 
tion made tmder Section ll (11 he has to 
show sufficient cause for his absence 
before the order passed imder Section 11 
(11 can be set aside and he can be allowed 
to file an objection. Again, if a person, 
upon whom no notice under S. 10 (21 has 
been served but who has been made a 
party under O. 1, R. 10 (21 of the Civil 
P. C., has actually been heard in the en- 
quiiy on the objection under Section 10 
(21 of the tenure-holder upon whom notice 
has been served, it would not be open to 
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him to make any further objection and 
have the order under Section 11 (1) set 
aside, because the order has not been 
passed "in his absence”. The words 
"passed in his absence and on sufficient 
cause being shown for his absence” will, 
therefore, have meaning and effect in re- 
lation also to a tenure-holder who has 
not been served with a notice under Sec- 
tion 10 (21 and they will prevent even 
such a tenure-holder from claiming the 
benefit of Section 11 (21 if he was made 
a party upon an objection under Sec- 
tion 10 (21 by a tenure-holder who has 
been served ivith a notice. 

In my opinion, the words "a tenure- 
holder aggrieved by such order” embrace 
even those tenure-holders who have not 
been served with a notice imder Sec. 10 
(21 and their scope is in no manner curtail- 
ed by the words "passed in his absence 
and on sufficient cause being shown for 
his absence”. A tenure-holder who has not 
been served with a notice and has dlso 
not been made a party would be treated 
as having been absent and the fact that 
he was not a party would itself sufficient- 
ly account for his absence. Section 11 (2} 
should not, to my mind, be interpreted as 
withholding its benefit from a person who 
has committed no default at all while ex- 
tending it to a person who has committed 
a default but furnishes sufficient cause 
for it. 

28. A question may be raised whether 
the Act intends to provide two opportu- 
nities of filing an objection of the same 
kind to a tenure-holder upon whom no 
notice under Section 10 (21 has been ser- 
ved, one under Section 11 (21 against the 
determination made under Section 11 (11 
and the other under S. 14 (31. The two 
opportunities are, however, not identical 
in their scope and their legal incidents. 
It will be seen that although only a per- 
son aggrieved by the determination of the 
surplus land made under Section 11 (11 
can file an objection under Section 11 (21 
the scope of the objection that he may 
file upon the order of determination being 
set aside is not limited by Section 11 (21 
to the land determined as surplus land. 
The determination having already been 
set aside, only the statement prepared by 
the Prescribed Authority under S. 10 (21 
is then intact and it is against that state- 
ment that the objection has necessarily to 
be directed as the words of Section 11 (21 
clearly show. The objection under Sec- 
tion 11 (21 may, therefore, be in respect 
of any land mentioned in the statement 
prepared fay the Prescribed Authority 
under Section 10 (11. But, unlike the ob- 
jection under Section 11 (21, the objec- 
tion under Section 14 (31 has to be con- 
fined to the surplus land in respect of 
which notification under Section 14 (1) 
has taken place. 
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The scope of the objection under Sec- 
tion 14 (3) is, therefore, narrow. Moreover^ 
the failure to make an objection under 
Section 14 (3) residts in extinction of title, 
but no such consequence is attached to 
the failure on the part of a person, upon 
whom no notice has been served under 
Section 10 (2), to have the order under 
S. 11 (1) set aside and to malce an objec- 
tion imder S. 11 (2). If a tenure-holder 
upon whom no notice under Section 10 (2) 
has been served files an objection after 
getting the order under Sectiori 11 (1) set 
aside and that objection is decided under 
Section 12, the decision should certainly; 
be final subject to the appeal provided by 
Section 13. But, if no such objection is 
filed and decided, such title as he may 
have to any land remains wholly imaf- 
fected, subject of course to what may 
follow as a result of Section 14. For an 
analogy I may refer to Section 11 of the 
U. P. Encmnbered Estates Act, 1934, which 
provided for the determination of a claim 
to the property mentioned in sub-sec. (1) 
of that section. If the claim was made 
within the time allowed for it and deter- 
mined, the determination was to operate 
as a decree of the Civil Court but where 
no claim was filed and there was, con- 
sequently, no determination, the title of 
the claimant in respect of the said pro- 
perty was not afiected. An objection 
trader Section 11 (2) of the Act filed by a 
tenure-holder, upon whom no notice 
trader Section 10 (2) has been served, 
therefore, differs from an objection under 
Section 14 (3) in some important respects. 

29. On the interpretation which I give 
to Section 11 (2), it serves two important 
purposes. It enalDles a tenure-holder upon 
whom no notice under Section 10 (2) has 
been served to have his claim to any land 
shown in the statement prepared by the 
Prescribed Authority decided in a cheap 
and expeditious manner without recourse 
to a suit; and, what is more important for 
the purpose of the Act, it also lessens, to 
some extent, the possibility of the danger 
that a certain land may be treated as the 
ceiling area of a landholder for deter- 
mining his surplus land and the ceiling 
area may later be lost or reduced on ac- 
count of the claim of another person. It 
is true that such a claim under S. 11 (2) 
may not at all be made and, therefore, 
the danger referred to above is not alto- 
getlier removed but, as I have said it is 
certainly lessened. 

30. The period of time provided for 
having the order under S. 11 (1) set aside 
and for filing an objection under S. 11 (2) 
also does not indicate that Section 11 (2) 
deals only with a person who is bound to 
file an objection if he wishes to safeguard 
his right or interest in any land. It will 
be noticed that Section 11 (2) of the 
Encumbered Estates Act also required a 
claim to be made within three months of 
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the publication of the notice under Sec- 
tion 11 (1) of that Act. A period of time 
for having the order passed under Sec- 
tion 11 (1) of the Act set aside and for 
filing an objection under Section 11 (2) 
had, in any case, to be fixed if the scheme 
of the Act was to be carried out arid the 
fixation of that period does not at all lead 
to the inference that in Sectiori 11 (2) the 
expression "as tenure-holder” signifies 
only a tenure-holder upon whom notice 
has been served trader S. 10 (2), 

31. I must here again refer to the 
power of the Prescribed Authority under 
O. 1, R. 10 (2) of the Gvil P. C. The 
Prescribed Authority may make a person 
upon whom no such notice has been served 
a party also in a proceeding started upon 
an objection trader Section 11 (2) by a 
person upon whom such notice has been 
served, and if such a person is made a 
party he has evidently to be heard in 
support of any claim that he may put 
forward in respect of the land shown in 
the statement prepared by the Prescribed 
Authority. A deterinination of the ques- 
tion whether a person other than the 
tenure-holder upon whom notice under 
Section 10 (2) has been served is the 
holder of any land shown in the aforesaid 
statement has, therefore, • in a certain 
situation to be made under Section 11 (2) 
as well in the presence of such other per- 
son. In these circumstances there seems 
to be no justification for qualifying the 
words "a tenure-holder” by words which 
do not find a place in the statute. 

32. What the Prescribed Authority is 
required to do under Section 12 (1) has 
also to be seen. The section says that the 
Prescribed Authority has to decide the ob- 
jection and to determine the surplus land. 
An objection under Section 10 (2) or Sec- 
tion 11 (2) by the tenure-holder upon 
whom notice under Section 10 (2) has 
been served may relate to any land shown 
in the statement prepared by the Prescrib- 
ed Authority and that objection, has to . 
be decided irader Section 12. Similarly, 
therefore, the objection of a tenirre-holder. 
upon whom no notice has been served 
under Section 10 (2) has, in my opinion, 
to be decided if he is made a party by 
■fee Prescribed Authority or files an_ ob- 
jection in circumstances which entitled 
him to do so. 

Section 12 does not empower and re- 
quire the Prescribed Authority merely to 
determine the surplus land but also to 
decide the objections. Determination of Ihe 
surplus land is certainly the ultimate thing 
to be done, but that determination is in- 
separably connected with and entuely, 
dependent on the fixation of the ceiling 
area. The entire land held by a tenure- 
holder is naturally involved in the process 
of determination of his surplus lani 
Objection to any land being treated as his 
in the statement prepared by the Pres- 
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cribed Authority under Section 10 has, 
therefore, to be decided if surplus land 
is to be determined. Pl ainl y, S. 12 (1) 
requires both decision of objections and 
determination of the surplus land. Thus, 
the power conferred upon the Prescribed 
Authority under Section 12 (1) is wide 
enough to cover the power to decide an 
objection of a tenure-holder, upon whom 
no notice under Section 10 (2) has been 
served, with respect to any land shown in 
the statement prepared by the Prescribed 
Authority under S. 10 (1). 

33. I must say that on no interpreta- 
tion of the provisions of the Act can some 
anomalies and difficulties be avoided. A 
tenure-holder may, as a result of a subse- 
quent litigation, lose part or whole of his 
ceiLtng area after the rest of his land has 
been finally acquired under the Act as 
surplus land what remedy, if any^ is open 
to such a tenure-holder? Can he. in spite 
of Section 14 (2) of the Act, have the 
determination of his surplus land reopened 
under Section 151 of the Civil P. C. and 
claim back what has been acquired by 
the State or has he then to content him- 
self with the compensation that he has 
received? I do not find the questions easy 
to answer. 

But the answer to the aforesaid ques- 
tions cannot, to my mind, have a bearing 
on the answer to the question before this 
Bench. On no. view of the relevant pro- 
visions of the Act is a person, upon whom 
a notice under Section 10 (2) has not been 
served and - who has not been made a 
party imder O. 1, R. 10 (2) of the Civil 
P. C., boimd to make an objection to the 
statement prepared by the Prescribed 
Authority trader Section 10 (1) and noth- 
ing that happens prior to the stage of 
Section 14 can have any effect on Ms right 
in any land shown in the aforesaid state- 
ment. If he files no objection under Sec- 
tion 14 (3) his rights in the land deter- 
mined as surplus land are certainly ex- 
tinguished, but his claim to any land 
shown as the ceiling land of the tenure- 
holder whose surplus land has been 
acquired remains unaffected by the pro- 
ceedings under the Act. Consequently, 
the title of a person to the area shown 
as Ms ceiling area caimot xmder the pro- 
visions of the Act, become secure against 
the claim of such a person in all circum- 
stances. The answer to the question 
before this Bench is, therefore, not depen- 
dent upon or necessarily _ connected with 
the answer to the quertion as to what 
remedy a tenure-holder deprived of part 
or whole of his ceiling area subsequent to 
the acquisition of the rest of his land as 
surplus land has. I, therefore, express no 
opinion on the latter question. 

34. It would be seen from the above 
discusaon that my conclusions differ in 
some respects both from the observations 
made in 1965 All U 756 and in Kesar 


Sugar Works v. State, 1967 All LJ 551 
cases in which divergent views have been 
expressed. These two are the only re- 
ported decisions of this Court in which 
the question before this Bench came up 
for consideration. In the Full Bench case 
of 1968 All LJ 292 == (AIR 1968 AU 305) 
(FB) also there are doubtless some obser- 
vations which may appear to have a 
bearing on the question before us, but a 
dose examination of that case would show 
that it involved a totally different ques- 
tion, and the observations have to be read 
in the context of that question. The facts 
of the case were that a tenure-holder was 
possessed of 2510.96 acres of land. He had 
made certain transfers in respect of some 
land after the 20th of August, 1959. Upon 
receipt of a notice in CLH form 4 the 
temure-holder filed an objection stating 
that he wanted to retain plots situate in 
a particular village in his ceiling area. 
The choice of the tenure-holder was, how- 
ever, not accepted by the Prescribed 
Authority and he was allotted in his ceil- 
ing area the land which he had transfer- 
red after the 20th of August, 1959. The 
order of the Prescribed Authority was 
confirmed by the District Judge in appeaL 
The tenure-holder thereupon filed a writ 
petition, which was dismissed by a 
learned single Judge. That led to a 
Special Appeal wMch ultimately came up 
for decision before that Full Bench. 

The Bench was, therefore, considering 
the question -whether the Prescribed 
Authority could refuse to accept the 
choice of the tenure-holder, and it held 
that he could not. The Bench found that 
"What the Prescribed Authority had done 
was to accept the transfers, to recognise 
their existence, and to protect the in- 
terests of the transferees”, though he had 
to treat the transfers "as a nullity”. WMle 
dealing with the question whether the 
Prescribed Authority could disregard the 
choice of the tenure-holder in the interest 
of the transferees, the Bench observed; 

"From the scheme of the Act it is clear 
that there are only two parties before the 
Prescribed Authority, i.e. the tenure- 
holder and the State. The transferees 
are not parties before it and the Prescrib- 
ed Authority has no jurisdiction to take 
into consideration their rights or to deter- 
mine them.” 

What the Bench dedded was that a deter- 
mination of rights or an adjustment of 
equities between the tenure-holder and 
the transferees was beyond the power of 
the Prescribed Authority when the tenure- 
holder had indicated his choice -with re- 
gard to the ceiling area. The observa- 
tions made in that case have, therefore, 
no application to the questions before this 
Bench. 

35. The fact that while Section 14 (3) 
enables even a lessee from a tenure- 
holder to indicate his interest in the land 
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mentioned therein Section 11 (2) enables 
only a tenure-holder to make an objection 
does not in any manner suggest that , the 
expression 'tenure-holder’ should be given 
a restricted meaning in Section 11 (2). The 
reason for the distinction made in the 
aforesaid two provisions is not far to seek. 
The person who is really affected by the 
acquisition of surplus land is the tenure- 
holder thereof and the Act has not, there- 
fore, provided for an objection under 
Section 11 (2) by anybody else except the 
tenure-holder. A lessee from the tenure- 
holder is, however, entitled under Sec- 
tion 17 (2) to a portion of the compensation 
payable iii respect of the land acquired as 
surplus land and Section 14 (3), therefore, 
enables him to indicate the extent of the 
interest claimed by him so that the same 
may be determined for the purpose of 
apportioning compensation under Sec- 
tion 17 (2). 

36. Determination of the claim of a 
tenure-holder upon whom no notice has 
been served rmder Section 10 (2) is not 
foreign to the scheme of the Act. Sec- 
tion 14 specifically provides for such a 
determination in respect of the area 
mentioned in that provision and excludes 
the possibility of its determination out- 
side the Act. In proceedings under Sec- 
tions 10 (2) and 11 (2) the Prescribed 
Authority has power under Order 1, 
Eule 10 (2') of the Code of Civil Procedure 
read tvith Section 37 of the Act, in the 
situation mentioned earlier, to add as a 
party a tenure-holder upon whom no 
notice has been served tmder Section 10 
(2), and if the Prescribed Authority does 
exercise the power the tenxure-holder 
added as a party has obviously to be heard 
and his claim or objection has to be 
determined. This is to be borne in mind 
in the interpretation of the provisions of 
Sections 10, 11 and 12 and in finding out 
their scope. Effect has to be given to the 
words used in the said provisions both as 
to what they include and what they 
exclude and no pre-supposition or con- 
sideration of result can prevail over the 
plain meaning of the language employed 
in the provisions; and if the words are 
capable of alternative constructions, . a 
construction which will remove or reduce 
chances of hardship, inconvenience or 
anomaly and may avoid multiplicity of 
litigation has to be accepted in preference 
to the alternative which may have a con- 
trary tendency. 

As a result of an examination of the 
relevant provisions- of the Act in the 
light of the above principles my answer 
to the question before this Bench is as 
follows: — 

"The fact that a tenure-holder is not 
recorded as such in the revenue records 
is not relevant for determining' whether 
he is entitled to file an objection to the 
statement prepared under Section 10 (1) 


Civil Judge, Bijnor (FB) A.I.R. 

of the Act and issued to another person 
imder Section 10 (2) of the Act, and, the 
above fact . does not disentitle him to file 
an objection if he is otherwise entitled to 
do so. A tenure-holder to whom , a state- 
ment has not been issued vmder. Sec. 10 
(2) of the Act is not entitled to file, an ob- 
jection, under that provision i.e. S. 10 (2) 
of the Act, to the statement prepared 
under Section 10 (1) of the Act and issued 
to another person under Section 10 (2) of 
the Act. Section 11 (1) of the Act does 
not provide for the filing of any objection 
and no objection can, therefore, be filed 
under that provision. Under Section 11 
(2) of the Act, however, a tenure-holder 
to whom a statement under Section 10 (2) 
of the Act has not been issued is entitled 
to file an objection to the statement pre- 
pared under Section 10 (1) of the Act and 
issued to another person imder S. 10 (2) 
of the Act, subject to the restrictions 
imposed by that provision, i.e. _S. 11 (2) 
of the Act. If, upon an objection made 
by a tenure-holder to whom a statement 
imder Section 10 (2) of the Act has. been 
issued, a tenure-holder to whom no such 
statement has been issued is added as a 
party by the Prescribed Authority under 
O. 1, R. 10 (2) of the Civil P. C., read with 
Section 37 of the Act the latter tenure- 
holder can prefer a claim or objection. 
Similarly if, in a proceeding under Sec- 
tion 11 (2) of the Act, a tenure-holder to 
whom a statement has not been issued 
under Section 10 (2) of the Act is added 
as a party by the Prescribed Authority 
such tenure-holder can prefer a claim or 
objection under that provision, i.e. under 
Section 11 (2) of the Act”. 

37. YASHODANANDAN J. : I respect- 
fully agree with my learned brother 
Gangeshwar Prasad, J. and have nothing 
to add. 

BY THE COURT 

38. In accordance with the majority 
opiruon our answer to the question referr- 
ed to us is as follows: — • 

"The fact that a tenure-holder is not 
recorded as such in the revenue records 
is not relevant for determining whether 
he is entitled to file an objection to the 
statement prepared under Section 10 (1) 
of the Act and issued to another person 
under Section 10 (2) of the Act, and the 
above fact does not disentitle him to file 
an objection if he is otherwise entitled to 
do so. A tenure-holder to whom a state- 
ment has not been issued under S. 10 (2) 
of the Act is not entitled to file an objec- 
tion, under that provision i.e. Section 10 
(2) of the Act, to the statement prepared 
under Section 10 (1) of the Act and issued 
to another person under Section 10 (2) of 
the Act. Section 11 (1) of the Act does 
not provide for the. filing of any objection 
and no objection can, therefore, be filed 
under that provision. Under Sec. 11 (2) 
of the Act, however, a tenure-holder to 
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whom a statement imder Section 10 (2) 
of the Act has not been issued is entitled 
to file an objection to the statement pre- 
pared imder Section 10 (1) of the Act and 
issued to another person under S. 10 (2) 
of the Act, subject to the restrictions im- 
posed by that provision, i.e. Section 11 (2) 
of the Act. If, upon an objection made 
by a tenure-holder to whom a statement 
under Section 10 (2) of the Act has been 
issued, a tenure-holder to whom no such 
statement has been issued is added as a 
party by the Prescribed Authority under 
O. 1, R. 10 (2) of the Civil. P. C., read 
with Section 37 of the Act, the latter 
tenure-holder ' can prefer a claim or ob- 
jection. Similarly if, in a proceeding 
imder Section 11 (2) of the Act, a tenure- 
holder to whom statement has not been 
issued under Section 10 (2) of the Act is 
added as a party by the Prescribed Autho- 
rity such tenure-holder can prefer a claim 
or objection under that provision, ie. 
under S. ‘11 (2) of the Act”. 

39. The case ■will now go back to the 
learned single Judge who referred the 
question to a larger Bench. 

Reference answered 
accordingly. 


AIR 1970 ALLAHABAD 143 (V 57 C IG) 
A. K. KIRTY J. 

Raghubar Dayal Kanodia, Petitioner v. 
Union of India and others, Opposite 
Parties. 

Civil Misc. Writ Nos. 3159 and 3164 of 
1967, D/- 10-1-1969. 

(A) Telegraph Act (1885), S. 7 — Rules 
made thereunder, R. 443 — Rule is not 
ultra vires rule making powers — ^No notice 
to show cause before disconnecting tele- 
phone is required — (Constitution of 
India, Art. 245). 

Rule 443 does not contravene any _pro- 
"vision of the Telegraph Act, nor can it be 
said that it is in excess of the Rule making 
power given under the Act to the Centr^ 
Government. It cannot therefore, be said 
that R. 443 of the rules is ultra -vires or 
illegal. (Para 6) 

Disconnection of the telephone of a 
particular subscriber cannot be treated as 
a punishment. If -the Department refuses 
to extend telephone facilities, unless 'the 
amount payable for ■the use of telephone 
for a pre-vious period is paid, then it can- 
not be said that the Telephone Authorities 
are punishing that subscriber. In fact it 
would probably be a matter of contract 
between the subscriber and the Depart- 
ment. Consequently it cannot be said 
that before proceeding to disconnect, op- 
portunity of showing cause should be 
given. (Para 6) 

(B) Constitution of India, Art. 226 — - 
Telegraph Act (1885), S. 7-B (1) — Dispute 
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relating to actual reading of meter involv- 
ing questions as to whether meter had 
been correctly and honestly read and the 
readings had been correctly and honestly 
noted down — Is clearly outside purview 
of S. 7-B (1) — Filing of writ petition is 
not barred by S. 7-B (1) — Held, however, 
that on basis of affida'vit and materials 
placed on record, it was not possible to 
record any finding which could be made 
basis for grant of relief — Proper forum 
was competent Court of law. 

CPara 7) 

.^^bika Pd. and Jagdish Prasad, for 
Petitioner; H. N. Seth, for Opposite 
Parties. 

ORDER: — These petitions under Arti- 
cle 226 of the Constitution raise a common 
question for determination. In both the 
petitions it is prayed that a Writ of cer- 
tiorari be granted quashing the order 
dated 27-7-1967 which was passed indivi- 
dually against each petitioner. It is fur- 
ther prayed that -writ of mandamus be 
issued directing the opposite parties not 
to disconnect or remove telephone 
No. 32702 in case of the petitioner in the 
first case and telephone No. 33262 in case 
of the petitioner in the second case, hi 
both the petitions there is a further 
prayer also for an interim order cord- 
manding the opposite parties not to dis- 
connect the said telephones. This Court 
issued an interim order in each case. It, 
however, appears that in Writ petition 
No. 3159 of 1967 the telephone of the peti- 
tioner was actually disconnected before 
the interim order passed by this Court 
was communicated to the Authorities con- 
cerned. In the second case, however, the 
stay order was communicated before the 
actual disconnection of the telephone. 

2. Both the petitioners in the instant 
Writ petitions are businessmen ha-ving 
telephone connections in their business 
premises. A bill for the fixed rental for the 
period from. 1-4-1967 to 30-6-1967 and 
local calls for the period from 1-12-1966 
to 28-2-1967 was given to and received 
by the petitioner of each case in March, 
1967. The amount demanded under the 
bill in the case of R. D. Kanodia petitioner 
in Writ Petition No. 3159 of 1967, -was 
Rs. 657.30 Paise. The number of local 
calls sho-wn in the bill during -the relevant 
period was 4291 In the case of R. C. 
Gupta, petitioner in writ petition No. 3164 
of 1967, the amount demanded under the 
bill was Rs. 122.85 Paise and the number 
of local calls noted in the bill for the 
period was 729. It is admitted 'that both 
■these bills were duly paid fay the peti- 
tioners. Subsequently, however, a, further 
bill was submitted to each of the peti- 
■doners in July, 1967 demanding a further 
sum of Rs. 4,500 in case of K^odia and 
a further sum of Rs. 5,000 in case of 
Gupta which amounts were required to 
be paid by the party concerned -within 
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fifteen days of the date of issue of each 
bilL 

In Kanodia’s case, it was mentioned in 
the bin -feat as against the total local 
calls for the period in question amounting 
to 34292, in the original bills, the figure 
was by mistake shown as 4292. Similarly 
in the case of Gupta, it was noted in the 
subsequent bill that as against the correct 
figure of local calls numbering 20729, the 
figure of 729 was incorrectly mentioned in 
the original bUl. Each petitioner, there- 
upon, wrote letters to the Telephone 
Authorities concerned asking them_ to 
furnish details of the meter readings 
during the relevant period. The figures 
of Meter readings supplied to Kanodia are 
mentioned in paragraphs 6 and 7 of his 
writ petition and the figures supplied to 
Gupta are mentioned in paragraph 6 of 
his petition. The petitioners wrote to the 
Authorities protesting against the sub- 
sequent bill sent to each of them and con- 
tended that the subsequent bids were 
wrong and on no calculation the number of 
local calls could be of the magnitude as 
shown in the subsequent btils. 

The Authorities concerned, however, ac- 
cording to the petitioners, paid no heed 
to their protests and objections and inti- 
mated that the respective telephones of 
the petitioners would be disconnected un- 
less the amount demanded was paid. 
Thereafter the present two Writ petitions 
were filed in this Court. 

3. A counter-affidavit has been filed in 
each case on behalf of the respondents. In 
the coxmter-affidavits it has, inter alia, 
been alleged that the meter works automa- 
tically and works under the system known 
as 'time and zone’. It has been explain- 
ed as to how this system works and it has 
been stated that Kanpur has been provided 
with a direct dialling system for trunk 
connections and that whenever a sub- 
scriber dials, for example Delhi, the 
meter starts working as soon as the sub- 
scriber gets an effective connection. 
Ihereafter the Meter automatically works 
and for each period of six seconds the 
Meter registers one local call. The Meter 
automatically goes on registering local 
calls in this manner so long as the trunk 
connection obtained by the subscriber is 
not disconnected by him. It has further 
been alleged in the coimter-affidavits that 
the Meter can record upto 9999 calls and 
as soon as that figure is reached and the 
next call is registered, the meter shows 
"0000” and starts working afresh there- 
after beginning with No. 1. 

It has further been alleged in the 
counter-affidavits that the Authorities 
concerned received some information 
about the misuse of telephones by some 
subscribers and thereupon it was decided 
to open special registers and to note 
tlaerein the Meter reading of such sub- 
scribers much more frequently than is 


done ordinarily. Ordinarily a subscriber’s 
Meter is read every fortnight but in case 
of persons against whom some reports 
had been received a direction was given 
to read their Meters very frequently either 
on alternate days or at such short intervals 
as may be considered appropriate. Such 
frequent readings thus came to be recor- 
ded in the special register opened for this 
purpose. In that special register whenever 
a reading showed that the figure "9999” 
had been crossed a circle was put around 
the reading made on a particular date. 
This indicated that the Meter had already 
registered 10000 calls Le. 9999 actually 
shown in the Meter and 1 more call- indi- 
cated by "0000”. 

It has been stated in the counter-af- 
fidavits that while sending the original 
bills, it was omitted to be noted that in 
case of Kanodia there were three "circle 
marks” and in the case of Gupta, there 
were two 'circle marks’ in the special 
register against readings on different dates 
indicating that in each case local calls to 
the extent of 10000 had already been re- 
gistered. Thus in the case of Kanodia 
there occurred a difference of 30000 calls 
between the bill originally sent and the 
revised bill sent subsequently, and in the 
case of Kanodia, (Sic Gupta) a difference 
of 20000 calls. 

4. Today Mr. H. N. Seth, learned 
counsel for the respondents, showed me 
the special register which according to 
his instructions, is maintained at Kanpur 
and on the basis of which the revised bills 
were sent to the two petitioners. On 
seeing the special register at least I was, 
prima facie, satisfied that the bills which 
were subsequently sent were in con- 
formity with the figures noted in that re- 
gister. It has, however, been suggested 
on behalf of the petitioners that no re- 
liance can be placed on the register and 
that a casual look into the register itself 
might show that in fact the register had 
been written at one and the same time 
and that it may very well have been 
manufactured for certain purposes. It is 
not necessary for me to go into the ques- 
tion and to give any decision as to whe- 
ther the special register is a genuine re- 
gister or it has been forged or manufactur- 
ed for the purpose of defence in these 
cases or for the purpose of sending ficti- 
tious bills to the petitioners. 

Indeed, I am not in a position either 
to investigate into this question or to re- 
cord any finding thereon. I was also, 
prima facie, satisfied by the explanation 
given by Mr. Seth that even if you ignore 
the circle marks placed around certain 
figures on certain dates you. will get the 
correct figure shown in each of the revised 
bills by calculating the . number of local 
calls in each case frona the Meter readings 
noted in the special register. 
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5. Personally speaking, I do not very 
much appreciate the idea of opening a 
special register confined to the Meter 
readings of certain members of the sub- 
scribers against whom, the Authorities 
alleged, some reports of misuse had been 
received. I_ should think that all the 
Meter readings of aU the subscribers, 
whether such readings are taken after an 
interval of a fortnight or whether such 
readings are taken every day, should be 
noted in one register. The petitioners at 
least, prima facie, had a cause of grie- 
vance when they alleged in this Court 
that even the particulars of their Meter 
readings which had been furnished to 
them by the Department did not show that 
the bUi which was subsequently sent to 
each of them was a correct bill accord- 
ing to the Meter readings shown in the 
particulars supplied to them. Whether 
a bona fide mistake was committed by 
the Department as alleged in the counter- 
affidavit, or not is again a matter in res- 
pect of which I am not in a position to give 
any findings on the basis of the affidavits 
filed in each case. In so far as the ques- 
tion of granting any relief to the peti- 
tioner is concerned, I find that tmless it 
is possible for me to hold that the revis- 
ed bills which had been sent were ficti- 
tious bills or were incorrect bills, no re- 
lief can be granted. 

6. On behalf of the petitioners, it was 
argued by Mr. Jagdish Prasad that before 
proceeding to disconnect, no opportunity 
of showing cause was given and that, 
therefore, the Department could not 
legally exercise their power to disconnect 
the telephone. This argument, in my 
opinion, is not sound. Disconnection of 
the telephone of a particular subscriber 
cannot be treated as a punishment. If 
the Department refuses to extend tele- 
phone facilities unless the amo^mt pay- 
able for the use of telephone for a pre- 
vious period is paid, then it cannot be 
said that the Telephone Authorities are 
punishing that subscriber. In fact it would 
probably be a matter of contract between 
the subscriber and the Department. Mr. 
Seth has pointed out that under R. 443 
of the Rules, the Department has a right 
to disconnect the telephone in case of non- 
payitient of the amount due under a bill 
or in case of non-payment of the sum 
demanded for the use of a telephone. Mr. 
Jagdish Prasad argued that this Rule was 
ultra vires. He, however, did not explain 
as to what exactly he meant by saying 
that the Rule was ultra vires. Under the 
Telegraph Act, there is a rule-makmg 
power given to the Central Government. 
The Act also provides that the Rules 
which are framed by the Central Govern- 
ment under the Act are to be laid before 
both Houses of Parliament for approval 
during a ■ certain period. There is noth- 
ing to show or suggest that the require- 
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ments of law had not been complied with 
before^ the Rdes were enforced. The 
Rule, in my opinion, does not contravene 
any provision of the Telegraph Act, nor 
can it be said that it is in excess of the 
Rule-making power given under. the Act 
to the Central Government. I am unable 
to hold Rule 443 of the Rules is ultra 
vires or illegaL 

7. In the coimter-affidavit, it was also 
pleaded that since the Telegraph Act it- 
self provides for an alternative remedy 
imder Section 7-B thereof, the Writ peti- 
tions are not legally maintainable. This 
plea does not appear to me to be a plea 
of substance. Section 7-B (1) of the Indian 
Telegraph Act, 1885 reads as follows; — 

“Except as otherwise expressly provid- 
ed under this Act, any dispute concerning 
anv telegraph line, appliances or apparatus 
arises between the Telegraph Authority 
and the person for whose benefit the line, 
appliance or apparatus is, or has been, pro- 
vided, the dispute shall be determined by 
arbitration and shall, for the purposes of 
such determination, be referred to an 
arbitrator appointed by the Central Gov- 
ernment either specially for the deter- 
mination of that ^spute or generally for 
the determination of disputes under this 
section”. 

Howsoever extended meaning be given to 
the language used in the aforesaid Sec- 
tion, to my mind, the dispute which has 
been raised by these two petitions cannot 
be brought within the ambit of that sec- 
tion. There is no dispute that any ap- 
paratus, appliance or telegraph line had 
not functioned properly or correctly and 
that the bills had been wrongly made as 
a result of defective operation or ftmc- 
tioning of the Meters in question. The 
dispute centres round the actual readings 
of the Meters and the basic question is as 
to whether in each case the Meter had 
been correctly and honestly read and the 
readings had been correctly and honestly 
noted down. Such a dispute, in my 
opinion, is clearly outside the provisions 
of Section 7-B (i) of the Telegraph Act. 
Therefore, Section 7-B (1) of the Tele- 
graph Act cannot be accepted as a bar to 
the filing of the Writ petitions or to the 
granting of reliefs to the petitioners. I 
have, however, already observed above 
that on the basis of -the affidavits and 
materials placed on the record of the two 
writ petitions it is not possible to record 
any finding which can be' made the basis 
for the grant of relief to the petitioners. 

I am of opinion that the petitioners, if 
they do desire, should seek relief in an 
appropriate Court of law. The Telegraph 
Act itself does not appear to contain any 
statutory bar in regard to tlie filing of 
suits of seeking of redress and remedy 
from a competent Court of law. If the 
matter is taken to a competent Court of 
law by means of a suit by these peti- 
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tioners, that Court will certainly have 
every power in law to investigate the 
issues which may arise and to record 
findings thereon. 

8. For the reasons mentioned above, 
both the petitions fail and are dismissed. 
However, I am of opinion that, in the cir- 
cumstances of the case, the parties should 
be directed to bear their own costs and I 
order accordingly. 

Petitions dismissed. 
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FULL BENCH 

T. RAMABHADRAN,.S. D. KHARE 
AND H. SWARUP JJ. 

Hari Ram Sri Harkesh, Petitioner v. 
Election Tribimal, MuzaSamagar and 
others. Opposite Parties. 

Civil Misc. Writ No. 4627 of 1966, D/- 
25-3-1969. 

(A) Municipalities — U. P. Town Areas 
Act (2 of 1914), Ss. 8-A (2), 39 — Rules 
framed under S. 39 by State Government, 
Rr. 48, 49 (iv) — Scope — Canvassing — 
What is — Phrase "induces or attempts to 
induce” in R. 49 (iv) refers to imfair and 
illegal canvassing — C. Misc. W. No. 1137 
of 1966 dated 5-9-1966 (All), Overruled — 
(Words and Phrases — "Canvassing” and 
"induces or attempts to induce”). 

The intention of the legislature was to 
introduce a system of election which was 
free from religious bias. The introduc- 
tion of the joint electorate system for all 
the seats in the Committee and for the 
election of the Chairman clearly indicates 
that the electors have to seek election 
without taking recourse to their religious 
affinity or membership of a community. 

(Para 7) 

Canvassing is the act which is perform- 
ed by the person who seeks the vote to 
induce the elector to cast his vote in his 
favour. Thus if a person does any act 
(and that act may be canvassing only) to 
induce any voter to give or to refrain from 
giving a vote in favour of any candidate 
on the groimd of sect, caste or sub-caste 
he becomes guilty of committing corrupt 
practice within the meaning of R. 49. If 
he makes a speech or distributes a 
pamphlet which is calculated to induce the 
voter either to give vote in his favour or 
to refrain from giving vote in favour of 
his opponent on the ground of sect, caste 
or sub-caste, he commits the act of 
corrupt practice tmder Rule 49 (iv). 

(Paras 8 and 9) 

The phrase "induces or attempts to 
induce” used in clause (iv) of Rule 49 
refers to unfair and illegal canvassing for 
votes and if in the course of canvassing 
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any attempt is made to induce, persuade 
or influence the will of an elector so. as 
to induce him to give or refrain from 
giving a -vote in favour of any candidate 
on the ground , of sect, caste or sub-caste 
it becomes a corrupt practice. It is im- 
material whether Ihe elector is actually 
induced or not to vote or refrain from 
voting for a candidate under the influence 
of such a canvassing, as under Cl. (iv) of 
Rule 49 even an attempt to induce has 
been made a corrupt practice. C. Misc. W. 
No. 1137 of 1966, dated 5-9-1966 (All), 
Overruled. (Para 13) 

(B) Municipalities — U. P. Town Areas 
Act (2 of 1914). S. 39 — Rules under, 

R. 49 (iv) — Word "induces” refers to 
canvassing — (Municipalities — U. P. 
Municipalities Act (2 of 1916), S. 28) — 
(Representation of the People Act (1951), 

S. 123) — (Civil P. C. (1908), Pre. — 
Interpretation of Statutes — Meaning of 
words — Different words used in two dif- 
ferent statutes — No bar to their con- 
veying similar meaning if context so 
warrants). 

The legislature while enacting different 
laws at different times can use different 
expressions to convey the same intention. 
It is only when the same words are used 
in two different statutes that the rule of 
interpretation requires that so far as pos- 
sible the same meaning be given to them, 
because the legislature is presumed to 
mean the same thing by the same words. 
But when two different words are used 
in two different statutes, there is no b^ 
to their conveying a simlar meaning if 
the context so warrants. (Para 14) 

Inducing and canvassing or appealing to 
religious feelings of electors has in every 
enactment been made an independent item 
of corrupt practice. Both in Section 28 of 
U. P. Municipalities Act and Section 123 
of the Representation of the People Act 
mere canvassing and appeal on the ^oimd 
of religion, caste or sect has been made a 
corrupt practice. The words "induces” or 
"attempts to induce” used in CL (iv) of 
Rule 49 refer to canvassing and appealing 
unadulterated with the element of threat 
of injury or promise of reward. 

(Para 14) 

(C) Municipalities — U. P. Town Areas 
Act (2 of 1914), S. 39 — Rules under, 
B. 49 (iv) — Scope — Word "sect” has 
both wider and narrower meaning — ILR 
1960 (2) All 822, Partly overruled — 
(Words and Phrases — 'Secti). 

The word 'sect’ has both a wider and 
narrower meaning. The rule makes it a 
corrupt practice for a person to canvass 
for votes on the ground both of 'sect’ as 
used to represent a religious denomination 
and also to represent a sub-division of 
that religious community or section of the 
electorate. ILR 1960 (2) All 822, Partly 
ovemfied. (Paras 15, 16) 
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Cases Referred; Chronological Paras 
(1966) Civil Misc. Writ No. 1137 

of 1966, D/- 5-9-1966 (AR). Sajid 

Husain v. Narain Das 2, 3, 10, 16 
(1960) ILR 1960-2 AU 822, Shah 

Hamid Ullah v. Raja Ram Gupta 

15, 16, 17 

38 Ala 411, Wilson v. State 10 

Sri Dhar, S; N. Kacker and Ashok 
Mohiley, for Petitioner; S. S. Bhatnagar 
and S. C., for Opposite Parties. 

H. SWARUP J. : This petition has been 
filed for the issue of a writ in the nature 
of certiorari to quash the order of the 
Election Tribunal dated 1-11-1966 dismis- 
sing the Election Petition No. 2 of 1965 
filed by Hari Ram against the election of 
HabibuUah as the Chairman of the Town 
Area Committee Shahpur held on 11-11- 
1964. 

2. The result of the election was dec- 
lared on 12-11-1964. At the election 
HabibuUah secured 952 votes, Hari Ram 
petitioner 938 and Mohd. Husain Khan 
secured 425 votes. HabibuUah was dec- 
lared elected. The contention of the elec- 
tioh petitioner was that HabibuUah him- 
self and through his workers, agents and 
supporters had canvassed for the votes on 
the ground of religion and community and 
such canyassing had affected materially 
the result of the election. He had also 
diallenged the election on the ground that 
certain votes of his had been wrongly re- 
jected while some cast in favour of 
HabibuUah had been wrongly included. 
HabibuUah, respondent No. 2, denied the 
aUegations of the petitioner and also raised 
objection to the votes secured by Hard Ram 
and rejected qua him. The Election Tri- 
bunal on a final scrutiny held that there 
was mistake and after adding aind deduct- 
ing the disputed votes, held that 934 votes 
were validly cast in favour of Hari Ram 
'and 936 votes in favour of HabibuUah. 

On the plea of inducing the voters to 
cast votes in favour of HabibuUah and to 
refrain from casting votes in favour of 
Hari Ram on the ground of reUgion and 
sect, the finding of the Election Tribimal 
was that, "HabibuUah and his supporters 
had as against the petitioner canvassed 
for the votes of about 50 to 60 voters on 
the grovmd of religion and community at 
the meeting held on the day preceding the 
election in the Thateron WaU Masjit.” But 
taking the view that mere canvassing 
could not amount to the corrupt practice 
of inducing or attempting to induce the 
voters in giving or refraining from giving 
their votes in favour of the candidate on 
the ground of sect, caste or sub-caste 
within the meaning of Q. (iv) of R. 49 
of the rules regarding election to Town 
Areas, the Tribunal dismissed the Elec- 
tion petition. In taking this view of law 
the Election Tribunal reUed on the mi- 
reported decision of this Comrt in Civil 
Misc. Writ No. 1137 of 1966, Sajid Husain 
y. Narain Das, D/- 5-9-1966 (AU). 


3. The learned counsel for the peti- 
tioner contended before the Division 
Bench which originaUy heard this peti- 
tion that the decision given by this Comrt 
in C. M. Writ No. 1137 of 1966 (AU), re- 
quired re-consideration and, thereupon, 
this case was referred to the FuU Bench 
for decision. 

4. The learned counsel for the peti- 
tioner confined his case to the plea that 
the Election Tribunal was in error in 
holding that canvassing in the circum- 
stances of the present case did not amount 
to corrupt practice within the meaning 
of Clause (iv) of Rule 49. No other point 
was raised. 

5. The learned counsel for the res- 
pondent No. 2 has contended that can- 
vassing for votes on the ground of reUgion 
is not hit by the provisions of Rule 49 (iv) 
and the same does not amount to a cor- 
rupt practice. He has further contend- 
ed that 'sect’ means only a sub-division 
of the Muslim community, such as Shia 
Md Sunni sub-divisions and does not 
include the Muslim community as such, 
and thus, according to him, an appeal to 
the Muslim on the ground of their reli- 
gion and community does not amount to 
mi appeal to any sect within the mean- 
ing of the rule. We do not think any 
of the contentions rmsed by the learned 
counsel for the respondent is correct, 

6. The U. P. Toym Area Amendment 
Act No. 6 of 1948 which came into force 
on February 14, 1948 brought a change 
in the electional system for the election 
of a Town Area Committee and its Chair- 
man. It introduced the joint electorate 
system and defined it to mean a system 
under which the electors belonging to the 
minority and non-minority communities 
vote jointly and not as electors of separate 
communities. Minority community was 
again defined to mean Musli m or non- 
Muslim community according to the popu- 
lation in the area of the Committee. Sec- 
tion 8-A (2) of the Town Areas Act pro- 
vides that the Chairman shaU be elected 
by the electors of the Town Area at an 
election to be held simtdtaneously with 
the general election of the members of 
the Committee. 'Elector’ in relation to a 
ward means a person whose name is for 
the time being entered in the electoral 
roU of that ward. 

With certain qualifications every per- 
son above the age of 21 was to be includ- 
ed in the electoral roU. By Section 6-A 
added by the Town Area Amendment Act 
of 1952 the election of the members of 
the committee was to be on the basis of 
adult suffrage. In exercise of the powers 
given to the State Government under 
Section 39 of the U. P. Town Areas Act, 
the State Government framed rules re- 
garding elections to Town Areas. These 
rules were enforced on Febniary 26, 1948. 
and after amendments and corrections 
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were finalised on October , 2, 1948, and 
they stand today in the same form so far 
as the election of the Chairman of the 
Town Area Committee is concerned. 
Eule 48 of these rules provides that the 
election of any person as Chairman of the 
Committee may be questioned on various 
grounds including the ground that such 
person committed a corrupt practice as 
defined in Eule 49 for the purpose of the 
election. Eule 49 reads as follows: — 

“49. A person shall be deemed to have 
committed a corrupt practice who direct- 
ly or indirectly by himself or any other 
person: 

Ci) induces or attempts to induce, by 
fraud, intentional misrepresentation, coer- 
cion or threat of injury, any voter to give 
or to refrain from giving a vote in favour 
of any candidate; 

(ii) with a view to inducing any voter 
to give or to refrain from giving a vote in 
favour of any candidate, offers or gives 
any money or valuable consideration, or 
any place or employment, or holds out 
any promise of individual advantage o^ 
profit to any person; 

(iii) gives or procures the giving of a 
vote in the name of a voter who is not 
the person giving such vote; 

(iv) induces or attempts to induce any 
voter to give or to refrain from giving a 
vote in favour of any candidate on ground 
of sect, caste or sub-caste; 

(v) abets (within the meaning of the 
Indian Penal Code) the doing of any of 
the acts specified in Cls. (i), (ii), (ui) or 
(iv) of this rule,” 

7. A reading of the various seciions of 
the U. P. Town Areas Act and the Eules 
makes it clear that the intention of the 
legislature was to introduce a system of 
election whicii was free from religious 
bias. The introduction of the joint elec- 
torate system for all the seats in the 
Committee and for the election of the 
Chairman clearly indicates that the elec- 
tors have to se^ election without taking 
recourse to their religious affinity or mem- 
bership of a community. 

8. Eule 49 mentions the various acts 
which if employed to persuade an elector 
to vote or refrain from voting for a 
candidate will be deemed to be corrupt 
practice. Sub-rules (i) and (ii) of E. 49 
speak of inducing the electors to vote in 
favour of a candidate or to refrain from 
voting in favour of a candidate by some 
threat or promise. Sub-rule (iv) of E. 49 
deals with the inducement of the electors 
on the ground of sect, caste or sub-caste. 
This form of corrupt practice has in it no 
element either of tiireat or of promise of 
reward, but is confined to an appeal to 
the electors on the grormd of sect, caste or 
sub-caste. Under a democratic process of 
elections canvassing is the only recognised 
method of inducing the electors to vote 


for or to refrain from voting for a parti- 
cular candidate. 

Canvassing is the system of persuading 
the electors through the medium of 
speech — vocal _ and written. It is the 
method of inducing the elector to act in 
a particular manner. By means of 
canvassing the candidate and his suppor- 
ters attempt to change the mind of ffie 
voter and to persuade him to vote for a 
particular candidate. Canvassing is the 
act which is performed by the person who 
seeks the vote to induce the elector to 
caste his vote in his favour. Thus a voter 
is induced to cast his vote for a particular 
candidate as a result ' of tiie canvassing 
done by the candidate or his supporters. 
It is_ only by means of canvassing that he 
can induce or attempt to induce any voter 
to give or to refrain from giving a vote 
in favour of any candidate. 

9. The law punishes a man for his acts 
and a candidate is liable to be unseated if 
he does any act either directly or through 
his agent which amoxmts to a corrupt 
practice. What the candidate does is 
canvassing and, therefore, it is only the 
canvassing of a particular nature that can 
be prohibited by law, A candidate is 
liable for his acts and that of his agents. 
It is to be noted that even an' ‘attempt to 
induce’ has been made a corrupt practice 
under sub-rule (iv) of Eule 49. In our 
opinion if a person does any act (and that 
act may be canvassing only) to induce 
any voter to give or to refrain from giving 
a vote in favour of any candidate on the 
ground of sect, caste or sub-caste he be- 
comes guilty of, committing corrupt 
practice within the meaning of R. 49. 
If he makes a speech or distributes a 
pamphlet which is calculated to induce 
the voter either to give vote in Ms favom: 
or to refrain from giving vote in favour of 
his opponent on the ground of sect, caste 
or sub-caste, he commits the act of 
corrupt practice imder R, 49 (iv). 

10. With great respect we do not agree 
with the view taken by the learned Judges 
wMle deciding C. M. Writ No. 1137 of 
1966 (All) regarding the interpretation of 
Cl. (iv) of Rule 49. There can be no act 
of inducing other than the act of, canvas- 
sing wMch the candidate or Ms supporters 
are permitted to do in a democratic elec- 
tion. One can only canvass Ms view point 
to induce the electors to vote or refrain 
from voting in favour of a candidate. We 
might call canvassing permissible imder 
the law to be “canvassing” pure and simple 
and "unfair canvassing”, wMch ■ is not 
permissible imder the law to be an act to 
induce or an “attempt to induce”. We do 
not think there is any justification for 
holding that: “inducement signifies con- 
trolling the will of the voter wMle canvas- 
sing merely indicates that the voter is 
requested to vote but his wiU is left free 
and he is able to act as he chooses.” In 
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our opinion the word 'inducement’ has 
not been used to signify the 'controlling 
of the will’. The maximum the judicial 
• interpretation has gone, is to _ hold that 
inducing means 'inclining the wiU’ (Wilson 
V. State, 38 Ala 411, 413). The various 
meanings assigned to phrase to "induce 
given in Vol. 42 Corpus Juris Secundum 
are as follows; — ■ 


"To bring on, to bring on or about, to 
cause to effect; to lead to or produce, also 
to incline, the will, to incite by motives, to 
infiuGnce to an act or coursG of conduct, 
to lead by persuasion or reasoning, to in- 
fluence, to lead on, to remove by persua- 
sion or influence, to persuade, to influence 
the actions of others by either hope of 
reward or fear of reprisal, to prevail on, 
to prevail on by argmnent, advice, ex- 
postulations, or reasons, to coax. 

"Induce’’ has been held synonymous 
with "influence’’ and ''persuade”. It has 
also been compared with "influence . 


11. According to Webster’s New Inter- 
national Dictionary. Vol. 2 "Induce” means 
to lead on, to influence, to bring on or 
about, to effect, to cause, to use argu- 
ment.” The Word "Influence” means to 
sway, to infuse, to inspire and to produce 
an effect without apparent force or direct 
authority as influenced by suggestion . 

12. The Shorter Oxford English Dictio- 
nary defines the word "Induce” as to bring 
on, to bring on or about, to cause, to ef- 
fect; to lead to or produce; also to mchne 
the will; to incite by motives, to u^uence 
to an act or course of conduct to lead by 
persuasion or reasoning; to influence, to 
lead on, to remove by persuasion or 
influence, to persuade; to influence the 
actions of others by either hope of reward 
or fear of reprisal; to prevail on; to pre- 
vail on by argument, advice, expostulations, 
or reasons; to coax.’ "To persuade mea^ 
to induce a person to believe something, to 
lead one to do something. It is thus cle^ 
that the phrase "induce or attempt to 
induce” in sub-clause (iv) of Rule 49 cm- 
not be interpreted to meam controUmg 
the will 'of the voter’. 

13. In a way the will of a voter Is 
never controlled. The stage of canvassmg 
and inducing is only upto the time the 
vote is not cast. Once the elector goes 
to the booth to cast his vote he cannot be 
induced any further. At the time of the 
casting of vote the voter may, if he so 
chooses, do as he likes. Th^ election by 
means of secret ballot is based on the 
principle that an elector has a right to 
exercise a vote in such a tn^nn^ that 
others may not even ^ow what he has 
done. An elector can be persuaded by a 
candidate to vote for him or to refrcm 
from voting for another ^ he enters the 
polling booth, and thereafter his wiU has 
to be left absolutely free for exercise of 
franchise. 


We, therefore think that the phrase 
"induces or attempts to induce” used in 
Cl. (iv) of R. 49 refers to unfair and illegal 
canvassing for votes and if in the course 
of canvassing any attempt is made to in- 
cline, persuade or influence the will of an 
elector so as to induce him to give or re- 
frain from giving a vote in favour of any 
candidate on the ground of sect, caste or 
sub-caste it becomes a corrupt practice. 
As soon as a person appeals to an elector 
to vote for him or his nominee or to re- 
frain from voting for another candidate 
on the ground of sect, caste, or sub-caste 
he co mm its corrupt practice. It is im- 
material whether the elector is actually 
induced or not to vote or refrain from 
voting for a candidate under the influence 
of such a canvassing as under Cl. (iv) of 
R. 49 even an attempt to induce has been 
made a corrupt practice. 

14. The learned counsel for respon- 
dent No. 2 drew our attention to the pro- 
visions of Section 28 of the U. P. Munici- 
palities Act and urged that while . the 
word 'inducing’ has been used in respect 
of securing votes by exercise of. fraud 
etc. or by extending a threat or promising 
a reward, the word 'canvassing’ has been 
used in cases of securing votes on account 
of caste, community, sect or reUgion. We 
do not think that the use of two words 
in different context signifies any special 
difference between them. The word 'can- 
vasses’ refers to the same idea as induces 
when used in relation to secruing of votes 
at an election by unfair means not permis- 
sible by law. The legislature while enact- 
ing different laws at different times can 
use different expressions to convey the 
same intention. It is only when the same 
words are used in two different statutes 
that the rule of interpretation requires 
that so far as possible the same meaning 
be given to them, because the legislature 
is presumed to mean the same thing by 
the same words. Bui when two different 
words are used in two different statutes, 
there is no bar to their conveying a similar 
meaning if the context so warrants. 

The learned counsel then referred to 
Section 123 of the Representation of the 
People Act and pointed out that in sub- 
section (iii) "appeal” by a candidate to 
vote or to refrain from voting on the 
ground of religion, caste etc. has been 
specifically made a corrupt practice and 
whenever the word "induced” has been 
used it has been used with reference to 
an act by which the candidate either 
gives a threat or offers a reward. From 
this he wants us to draw the inference 
that by using the word "induce” in Cl. (iv) 
of Rule 49, the legislature did not intend 
to make it equivalent to simple appealing 
or canvassing but meant to refer oiily to 
processes whereby some threat was 
given or reward promised. In our opinion 
no such inference can be drawn. iWher- 
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ever a threat or promise is contemplated 
as a means of inducing the voter it is 
made a separate item of corrupt practice. 
Inducing and canvassing or appealing to 
religious feelings of electors has in every 
enactment been made an independent item 
of corrupt practice. Both in Section 28 
of the U. P. Municipalities Act and Sec- 
tion 123 of the Kepresentation of the Peo- 
ple Act mere canvassing and appeal on 
the ground of religion, caste or sect has 
been made a corrupt practice and there 
appears no reasonable ground for holding 
that the words "induces” or "attempts to 
induce” used in Cl. (iv) of Rule 49 do not 
refer to canvassing and appealing im- 
adulterated with the element of threat of 
injury or promise of reward. 

15. In the case of Shah Hamidullah v- 
Raja Ram Gupta, (ILR 1960-2 All 8221 a. 
Division Bench of this Court while inter- 
preting Cl. (iv) of Rule 49 observed that 
"there can be no doubt that the intention 
of the framers of Cl. (iv) of Rule 49 was 
to prevent appeals being made to the 
electors on a communal or caste basis”. 
Ihe democratic structure of Town Area 
Committee is based on a secular pattern 
and no person who desires to represent 
the electorate in the management of the 
affairs of the Committee is pe^tted by 
law to seek election by appealing to the 
sectarian bias of the voters because by 
such canvassing he is lilrely to induce tlie 
voters to exercise their franchise on ^ a 
criterion not envisaged by law. In a social 
order free from religious bias the purpose 
of the joint-electorate system is to elect 
representatives who are free from such 
bias and do not canvass for votes or con- 
test the election by creating a sectarian 
bias in the electorate. 

16. The learned coimsel for the second 

respondent then argued that the inter- 
pretation given by the two Division 
Benches of this Court in C. M. Writ 
No. 1137 of 1966 (All) and in the case of 
Shah HamiduUah v. Raja Ram Gupta, re- 
ported in ILR (I960) 2 AU 822 to the 
meaning of the Word "sect” in Cl. .(iv) of 
Rule 49 is not correct. According him 
it only means a sub-division cc the 
Muslims. His submission is that w has 
been used in respect of the Muslim as 
‘caste’ and ‘sub-caste’ have been useH-^ 
respect of Hindus. We’ do not see anyL 
justification for the placing of this inter- \ 
pretation on the word "sect” in Cl. (iv) 
of Rule 49. The word "seqt” has both a 
wider and narrower meaning, ft is defined, 
in Shorter Oxford English , Dictionary as 
follows: — ' ‘ . 

"A religious following: adherence to a 
particular religious teacher' or faith, 
especially a body of persons who uiiite in 
holding certain -idews differing from those 
of others who are accounted ■to be of the 
same religion — In modem use commonly 
applied to a separately organized religious 


body having its distinctive name and its 
own places of worship; a ‘denomination’ 

17. , In the case reported in ILR (I960) 
2 All 822 a Division Bench of this Court 
took the •view that the intention of the 
State Government in framing CL (iv) of 
Rule 49 was that the word "sect” should 
convey the wider of the two hieanings. We 
respectfully agree with that view in' so 
far it holds that "sect” conveys the wider 
meaning. We, however, think it vinll 
convey the intention of the legislature 
more fully if it is assigned both the 
alternative meanings. The rule makes it 
a corrupt practice for a person to canvass 
for votes on the ground both of ‘sect’ as 
used to represent a rehgious denomination 
and also _ to represent a sub-division of 
that rehgious community or section of the 
electorate. From the definition of the 
words ‘minority community’ given in the 
Town Areas Act it is clear that the framers 
of the law meant to refer to rehgious 
denominations also as sects. The induc- 
ing or attempting to induce any voter to 
give or to refrain from giving vote iu 
favour of any candidate on ground of a 
rehgion and community wilL therefore, 
amount to a corrupt practice. 

18. The Election Tribune had framed 
issue No. 3 as follows; — 

“Whether the respondent No. 1 through 
himself, his workers, agents and supporters 
canvassed for votes on the ground of 
religion and community? The effect?” 

19. It gave a finding in the following 
words: — 

"In my opinion, he (the petitioner) has 
succeeded in proving his allegations , with 
regard to what transpired after the Friday 
prayers in the Thateron-wah Masjid and 
statement of P. W. 23 proves that respon- 
dent No. 1 and his supporters ha.ve as 
against the petitioner canvassed for the 
votes of about 50 to 60 Muslim voters on 
the ground of religion and community". 

20. We think that on this finding the 
Election Tribunal was bound under law to 
hold that HabibuUah the second respon- 
dent. had committed a corrupt practice 
within the meaning of Cl. (iv) of Rule 49 
and his election was liable to be questioned 
under R. 48 and the Election Tribunal 
committed a manifest error of law in hold- 
ing that it was not a corrupt practice 
within the meaning of B; 49 (iv). 

21. In the result the petition succeeds 
and is allowed. Let a writ in the nature 

“of certiorari be issued to quash, the judg- 
ment of the Election Tribunal dated 1-11- 
1966, passed in Election Petition No. 2 of 
1965 between Hari Ram and HabibuUah 
and another. The Election Tribunal iviU 
now. decide the Election Petition in accor- 
dance with law and in the light of the ob- 
servations made above. The petition is 
aUowed, but in the circumstances of the 
case the parties wiU bear their o'vvn costs. 

Petition aUowed. 
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AIR 1970 ALLAHABAD 151 (V 57 C 18) 
FULL BENCH 
(LUCKNOW BENCH) ‘ 
JAGDISH SAHAI, LAKSHMI PRASAD 
AND GURSHARAN LAL JJ. 

Hakim Singh, Petitioner v. State of 
Uttar Pradesh and others. Opposite Parties. 

Writ Petns. Nos. 711, 760, 765 and 766 
of 1965, D/- 14-10-1968. 

Land Acquisition Act (1894) (as amend- 
ed by Act 38 of 1923), Ss. 17 (4), (1). 9 (1), 
5-A, 4 and 6 — Applicability — Act 38 of 
1923 is remedial statute — Notification 
under S. 17 (4) — Such notification can be 
issued even if notification under S. 17 (1) 
has not already been issued. AIR 1964 
All 353, Overruled — (Land Acquisition 
(Amendment) Act (38 of 1923), Ss. 3 
and 4). 

A notification under Section 17 (4), Land 
Acquisition Act can be issued even if a 
notification under Section 17 (1) has not 
already been issued. (Paras 5 and 9) 

The Land Acquisition (Amendment) Act 
(38 of 1923) is a remedial statute provid- 
ing a remedy to the citizen against the 
acquisition of his land. Section 5-A gives 
a citizen the opportunity of objecting to 
the acquisition of his land. The object 
of introducing Section 17 (4) is to ex- 
tinguish the applicability of Section 5-A 
in case of urgency, (Para 4) 

Section 17 (1) and (4) are two Indepen- 
dent provisions capable of being enforced 
at two different stages of land acquisition 
proceedings. Action xmder Section 17 (1) 
can be taken only after notifications xmder 
Sections 4 and 6 and the notice xmder Sec- 
tion 9 (1) have been issued and objections, 
if any, under Section 5-A have been dis- 
posed of. But the only condition prece- 
dent to the exercise of the power xmder 
Section 17 (4) is that the appropriate Gov- 
ernment should be of the opinion that 
Section 17 (1) and (2) apply to that casa 
Both the sub-sections provide for cases of 
urgency. When Section 17 (4) speaks of 
"the provisions of sub-sections (1) or (2) 
are applicable”, it only bodily lifts the 
words “in cases of xirgency” occxirring in 
Section 17 (1) and the words “whenever, 

owing to of making thereon a 

river-side or ghat station” occurring in 
Section 17 (2) and place them in S. 17 (4). 
This course has been adopted for legisla- 
tive convenience and to avoid repetition of 
the words occurring in Section 17 (1) and 
(2) in S. 17 (4) and thus make that pro- 
vision neat and intelligible. Section 17 
(4) is not correlated to Section 17 (1) and 
(2) because it has been introduced in the 
Act later on and by way of a proviso to 
Section 5-A. It is an exception to the 
general rule contained in Section 5-A. 
There is nothing in any provision in the 
Act including all the sub-clauses of Sec- 
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rion 17 to indicate that the direction xmder 
Section 17 (4) can be issued only if a noti- 
fication xmder Section 17 (1) has already 
been issued. No doubt the words used 
in S. 17 (4) are "the provisions of sub- 
sections (1) or (2) are applicable”. These 
words only mean “the provisions of sub- 
sections (1) or (2) are capable of applica- 
"hon ’. The word “applicable” cannot mean 
already applied, (Paras 5 and 9) 

It follows that these words in S. 17 (4) 
only mean 'Hvhere conditions contemplat- 
ed for action by _S. 17 (1) or (2) are in 
existence”, that is, in cases of urgency 
mentioned in those sub-sections. 

(Para 6) 

Further, xmder S. 17 (1) a direction can 
be given only after 15 days have expired 
from the date of the publication of the 
notice under S. 9 (1). The stage for an 
action under S. 17 (4) will be much earlier 
m time than the stage contemplated xmder 
Section 17 (1). Besides, if the case is of 
such an extreme urgency that the ap- 
^cability of S. 5-A has to be superseded 
then the Government will straightway 
issue a direction xmder S. 17 (4). It is not 
comprehensible as to why a direction 
xmder S. 17 (4) will at all be necessary if 
a direction has already been issued under 
S. 17 (1) because in that case the stage 
xmder S. 5-A would have passed already. 

^ara 8) 

Moreover, a direction xmder S. 17 (1) is 
to be given only in respect of land "need- 
ed for public purposes”. It is only by means 
of a declaration xmder S. 6 that it is deter- 
mined as to what land is needed for public 
purposes. The difference in the language 
of Ss. 4 and 6 has to be kept in view. 
Therefore, it is not possible to issue a 
direction xmder S. 17 (1) along with a noti- 
fication xmder S. 4. It can be issued only 
subsequent to the issue of declaration 
xmder S. 6. So if the direction xmder 
S. 17 (4) cannot issue without the issue 
of a direction xmder S. 17 (1), it follows 
that the very purpose of issxiing a direc- 
tion under S. 17 (4) will stand defeated 
because a Section xmder S. 17 (1) can- 
not issue till after the declaration xmder 
S. 6 and xmless a direction xmder S. 17 
(4) has been issued a declaration xmder 
S. 6 cannot be made without alloxving an 
opportunity xmder S. 5-A. Thus a noti- 
fication xmder S. 17 (4) can be issued even 
if a notification xmder S. 17 (1) has not 
already been issued. AIR 1964 SC 1217 
& AIR 1965 SC 1763, FoU.; AIR 1965 Bom 
224, Dist.; AIR 1964 All 353, Overruled. 

(Para 11) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 SC 1763 (V 52) = 

1965 (2) SeWR 1061, Sarju Prasad 
Saha V. State of U. P. 7 

(1965) AIR 1965 Bom 224 (V 52) = 

ILR (1965) Bom 394, Sadruddin 
Sxileman Jhaveri v. J. H. Patwar- 
dhan EO 
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(1964) AIR 1964 SC 1217 (V 51) = 

ILR (1964) 1 AH 1, Nandeshwar 
Prasad v. U. P. Govt. 7 

(1964) AIR 1964 AU 353 (V 51) == 

1964 AU LJ 928, Sheikh Ghulam 
Mania v. State of U. P. 2, 8 

S. Rahman and S, Mirza, for Petitioner; 
Chief Standing Counsel, for 0pp. Parties. 

JAGDISH SAHAI J. In aU these 
writ petitions the question involved is the 
same, i.e., whether a notification under 
sub-section (4) of S. 17 of the Land Acqui- 
sition Act (hereinafter to be referred to as 
the Act) can be issued if a notification 
under Section 17 (1) of the Act has not 
already been issued. Since that is_ the 
only question raised in these petitions, 
instead of a question being referred to us, 
the petitions have been referred to us for 
decision. 

2. Desai, C. J. and R. N. Sharma, .J. 
in Sheikh Ghulam Maula v. State of U. P., 
1964 All LJ 928 = (AIR 1964 AU 353) 
took the view that a notification imder 
Section 17 (4) of the Act without there 
being an earlier notification under Sec- 
tion 17 (1) of the Act would be invaUd. 

3. Section 17 so far as it is relevant 
for our purposes reads: — 

"17(1) In cases of urgency, whenever 
the appropriate Government so directs, 
the CoUector, though no such award has 
been made, may, on the 'expiration of fif- 
teen days’ from the pubUcation of the 
notice mentioned in Section 9, sub-sec- 
tion (1), take possession of any waste or 
arable land needed for pubUc purposes or 
for a Company. Such land shall there- 
upon vest absolutely in the Government, 
free from all encumbrances. 

(2) Whenever, owing to any sudden 
change in the channel of any navigable 
river or other imforeseen emergency, it 
becomes necessary for any Railway Ad- 
nainistration to acquire the immediate 
possession of any land for the maintenance 
of their traffic or for the purpose of mak- 
ing thereon a river-side or ghat station, 
or of providing convenient connection with 
or access to any such station, the Collec- 
tor may, immediately after the publication 
of the notice mentioned in sub-section (1) 
and with the previous sanction of the ap- 
propriate Government, enter upon and 
talce possession of such land, which shaU 
thereupon vest absolutely in the Gov- 
ernment, free from aU encumbrances: 


(3) ... ... ... ... ... ... ... ... ... 

(4) In the case of any land to which, in 

the opinion of the appropriate Govern- 
ment, 'the provisions of suh-section (1) or 
sub-s. (2) are applicable’', (underlined by 
us (here in ' ’) the appropriate Govern- 

ment may direct that the ■ provisions of 
S. 5-A shall not apply, and, if it does so 
direct, a declaration may be made under 
S. 6 in respect of the land at any time 


after the publication of the notification 
imder S. 4, sub-section (1).’’ 

4. It may be pointed out that original- 
ly Section 5-A and sub-section (4) of Sec- 
tion 17 did not exist in the Act. These 
provisions were introduced by Sections 3 
and 4 respectively of Act 38 of 1923. That 
Act was a remedial statute enacted to 
provide a remedy to the citizen against 
the acquisition of his land. Section 5-A 
of the Act gives a citizen the opportunity 
of objecting to the acquisition of his land. 
The object of introducing sub-section (4) 
of Section 17 in the Act is to extinguish 
the applicability of S. 5-A in case of 
urgency. 

5. In our opinion sub-sections (1) and 
(4) of the Act are two independent pro- 
visions capable of being enforced at two 
different stages of land acquisition pro- 
ceedings. An analysis of Section 11 of 
the Act, as it stands today, reveals that 
under sub-section (1) the CoUector may 
take possession of any waste or arable 
land, fifteen days after the publication pi 
the notice mentioned in S. 9 (1) of the Act, 
In other words, action under this sub- 
section can be taken only after notifica- 
tions under Sections 4 and 6 and the 
notice under Section 9 (1) of the Act have 
been issued and objections, if any under 
Section 5-A of the Act, have been disposed 
of. ' Under sub-section (4) of S. 17 of the 
Act, however, the appropriate Govern- 
ment may, after the notification under 
Section 4 of the Act has been issued, in- 
tervene and direct that the provisions of 
Section 5-A shaU not apply, with the 
result that the declaration imder S. 6 of 
the Act shaU be made forthwith. 

The only condition precedent to the ex- 
ercise of the power under sub-section (4) 
of S. 17 of the Act is that the appropriate 
Government should be of the 1 opinion 
that the provisions of sub-sections (1) and 
(2) of S. 17 apply to that case. , Sub-sec- 
tion (1) provides for cases of urgency. 
Sub-section (2) also provides for cases of 
urgent nature, i.e., a case where there has‘ 
been a sudden change in the channel of 
any navigable river or other unforeseen 
emergency, which makes it necessary for. 
the RaUway Administration to acquire 
the immediate possession of any land. 
When sub-section (4) of S. 17 of the Act 
speaks of "the provisions of sub-section (1) 
or sub-section (2) are appUcable”, it only 
bodUy lifts the words "in cases of urgency’’ 
occurring in sub-section (1) and words 
"whenever, owing to . any. sudden change 
in the channel of any navigable river or 
other unforeseen emergency, it becomes 
necessary for any Railway Administra- 
tion to acquire the immediate possession 
of any land for the maintenance of their' 
traffic or for the purpose of making 
thereon a river-side or Ghat station’’ oc-;. 
curring in sub-section (2) and place themi 
in sub-section (4) of S. 17 of the Act.) 
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This course was adopted for reasons of 
legislative convenience and to avoid the 
repetition of the words occurring in sub- 
sections (1) and (2) of Section 17 of the 
Act in sub-section (4) and thus relieve 
that provision of cumbersomeness and 
make it neat and intelligible. 

In our opinion, sub-section (4) is not 
correlated to sub-sections (1) and (2) of 

S. 17 of the Act because it was introduced 
in the Act later on and by way of a pro- 
viso to S. 5-A of the Act. If Section 5-A 
was not introduced in the Act sub-s. (4) 
of S. 17 would also not have been inserted 
therein. It is an exception to the general 
nde contained in Section 5-A of the Act. 
There is nothing in any provision of the 
Act to indicate that the appropriate Gov- 
ernment can issue the direction under 
Section 17 (4) only if a notification under 
sub-section (1) of S. 17 of the Act has 
already been issued. No doubt the words 
used in Section 17 (41 are "the provisions 
of sub-section (11 or sub-s. (21 are applic- 
able”. These words only mean "the pro- 
visions of sub-section (11 or sub-s. (21 are 
capable of application”. Tlie word ’ap- 
plicable’ cannot mean already applied. 

6. For these reasons, we are of the 

opinion that aU that the words underlin- 
ed (here in " ”1 above mean is "where 

conditions contemplated for action by sub- 
section (11 or sub-section (21 of S. 17 of 
the Act are in existence,” i.e., in cases of 
urgency or cases of urgent nature men- 
tioned in sub-sections (l1 and (21 of S. 17 
of the Act. 

7. We find support for our -view from 
Nandeshwar Prasad v. U. P. Government, 
AIR 1964 SC 1217 and Sarju Prasad Saha 
V. State of U. P. AIR 1965 SC 1763. In 
the first case it was observed: — 

"We have already pointed out that it 
Is not necessary in law that when an 
order is passed under Section 17 (H an 
order under S. 17 (41 must also be passed. 

Sections 17 (11 and 17 (41 are 

independent of each other in the sense 
that an order imder the former , one does 
not necessarily require an order imder the 
latter.” 

In the second case Shah, J. who spoke 
for the Court observed as follows: — 

"But by Section 17 two distinct powers 
exercisable by the appropriate Govern- 
ment in case of urgency are conferred: 
the first is the power to take possession 
before the award of compensation is made 
by the Collector, and the secoiid is the 
power to dispense with an enquiry which 
tiie Act contemplates has to be made 
under Section 5-A (21.” 

8. We respectfully disagree with the 
view taken in 1964 All LJ 928 = (AIR 
1964 All 3531 (Supral. Desai, C. _ J., who 
spoke for the Division Bench in that 
case observed : — 

"It is only after the Section has been 
given that it can be said that the power 
mentioned in sub-section (11 can be ex- 


ercised in regard to the land, i.e., that the 
provisions of sub-section (11 are applic- 
able to it. They cannot be said to be 
applicable to land merely because it is 
Waste or arable if they ■ are not of 
mgency and no direction to take posses- 
sion of it before an award has been given; 
they cannot be said to be applicable 
simply because such a direction may at 

a later stage be given 

The Government must bring the land 
actually within the application of sub- 
section (11 by directing the Collector, on 
account of urgency, to take possession of 
it on the expiry of 15 days from the 
publication of a notice under Section 9 (11 
even though no award has been made”. 

With great respect to Desai, C. J., he 
has read the word ’applicable’ as 'already 
applied’. Under sub-section (11 of S. 17 
of the Act the appropriate Government, 
can give a direction to the Collector for 
taking action only after fifteen' days have 
expired from the date of the publication 
of the notice mentioned in sub-section (11 
of S. 9 of the Act. If action under sub- 
section (41 of S. 17 is to be taken, the 
stage for it will be much earlier in time 
than the stage for action contemplated by 
sub-section (11 of S. 17 of the Act. Besides, 
if the case is of such an extreme urgency 
that the applicability of Section 5-A has 
to be superseded then the appropriate 
Government would straightway issue- a 
direction under Section 17 (4) of the Act. 
It is not comprehensible as to why a direc- 
tion under sub-section (41 of S. 17 would 
at all be necessary if a direction has al- 
ready been issued by the appropriate Gov- 
ernment to the Collector under S. 17 (11 
of the Act to take possession of the land, 
because in that case the stage under Sec- 
tion 5-A would have been passed already. 

9. There is nothing in the language of 
any provision in the Act including aU the 
sub-clauses of S. 17 to indicate that before 
a notification under S. 17 (41 is issued one 
under S. 17 (11 must already have been 
issued. 

10. Mr. Shafiq Mirza has invited our 
attention of Sadruddin Suleman Jhaveri v. 
J. H. Patwardhan, AIR 1965 Bom 224, That 
is a clearly distinguishable case. In that 
case the learned Judges were called upon 
to decide whether the question that a 
land is or is not waste or arable is to be 
decided on the basis of the subjective 
satisfaction of the appropriate government 
or on the basis of objective factors. The 
Bombay Judges held that the opinion was 
to be based on objective test. 

11. There is yet another reason for the 
view indicated above. A direction under 
Section 17 (11 is to be given only in res- 
pect of land "needed for public purposes”. 
It is only by means of a declaration under 
Section 6 of the Act that it is determined 
as to what land is needed for public pur- 
poses. Tbe difierence in the language of 
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Section 4 and that of S. 6 of the Act has 
to be kept in view. It shall thus appear 
that it is not possible to issue a direction 
under S. 17 (1) along with a notification 
under S. 4. In fact a direction xmder Sec- 
tion 17 (1) can be issued only subsequent 
to the determination of land needed for 
public purposes and that can be done only 
by a declaration under Section 6. 

So, if the direction tinder Section 17 (4) 
cannot issue without the issue of a direc- 
tion under S. 17 (1), it would follow that 
the very purpose of issuing a direction 
under S. 17 (4) would stand defeated for 
the simple reason that a direction under 
Section 17 Cl) cannot issue till after the 
declaration under Section 6 and unless a 
direction under S, 17 (4) has been issued 
a declaration under Section 6 cannot be 
made without allowing an opportunity to 
file objection under Section 5-A of the 
Act. That would positively^ show that the 
view expressed by the Division Bench in 
the case referred to above cannot be sus- 
tained. 

12. For the reasons mentioned above 
we are of fte opinion that the direction 
tmder Section 17 (4) of the Act does not 
suffer from any defect either of fact or 
law. No other point has been raised in 
these petitions. We, therefore, dismiss 
them but direct the parties to bear their 
own costs. 

Petitions dismissed. 
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R. CHANDRA AND K. C. PURI JJ. 

Ram Khelawan Bhagwati, Applicant v. 
Sunder Nankau and another. Opposite 
Parties. 

Criminal Ref. No. 89 of 1966, D/- 24-9- 
1968 from order of Sessions J. Lucknow 
D/- 27-9-1966. 

Criminal P. C. (1898), S. 145, snb-sec- 
fions (4) and (9) — Power of Magistrate 
under sub-section (9) to summon any wit- 
ness — Not subiect to first proviso to sub- 
section (4) — Witness can be summoned to 
file affidavit. AIR 1959 All 763, Overrul- 
ed; AIR 1961 Punj 187, Diss. 

The Magistrate can in suitable cases 
stnnmon any witness irrespective of the 
fact whether he has filed an affidavit and 
direct him to attend or produce any docu- 
ment or thing. Thus an order of the 
Magistrate summarily dismissing the peti- 
tion of a party requesting to summon a 
witness for filing an affidavit is erroneous. 
AIR 1959 All 763, Overniled; AIR 1961 
Punj 187, Diss. (Paras 8 and 14) 

Neither in sub-section (9) nor in the 
proviso to sub-section (4), a party has a 
right to examine a witness. In either 


case, the discretion lies with the Magis- 
trate. When it is not possible for a paiiy 
to obtain affidavits from persons who may. 
be competent to speak about the posses- 
sion, the Magistrate has the discretion to 
examine such persons as witnesses tmder 
sub-section (9). The first proviso to sub- 
section (4) is . quite independent of sub- 
section (9). That proviso would govern 
only sub-section (4) and not other sub- 
sections which follow it. The view that 
sub-section (9) is subject to the proviso to 
sub-section (4) would be violating aU rules 
of interpretation of the statutes. The 
proper fimction of a proviso is to except 
and deal with a case which would other- 
wise faU within the general language of 
the main enactment and its effect is con- 
fined- only to that case. AIR 1957 Bom 
20, Rel. on. (Para 8) 

A plain reading of sub-section (9) clear- 
ly indicates that it was quite independent 
of sub-section (4). It empowers the 
Magistrate where necessary 'at any stage’ 
of the proceedings on the application of 
either party to summon 'any witness’ 
directing him to 'attend or to produce 
any document or thing.’ Hie words used 
in the proviso to sub-section (4) are 
'any person’ but in sub-section (9) the 
words are 'any witness.’ The said proviso 
is restricted to the evidence of only those 
persons who have filed the affidavit. But 
sub-section (91 says that 'any witness’ 
could be summoned at any stage. There 
is not the least indication that its scope 
is also confined only to the persons who 
have filed affidavits in the case. 'At any 
stage’ occurring in the sub-section may 
even be prior to the filing of the affidavits, 
AIR 1965 Pat 25 and AIR 1960 Raj 15 
and AIR 1961 Madh Pra 302 and AIR 
1964 Mad 263 and AIR 1965 AU 294. Rel. 
on. (Para 8) 

Cases Referred; Chronological Paras 
(1965) AIR 1965 AU 294 (V 52) == 

3965 (2) Cri LJ 39, Lalta Ram v. 

DaUp Singh 12 

(1965) AIR 1965 Pat 25 (V 52) = 

1965 (1) Cri LJ 69, Sheo Kumar 
Dubey V. Tribhuwan Eai 9, 

(1964) AIR 1964 Mad 263 (V 51) « 

1964 (1) Cri LJ 674, Challamuthu 
Padayachi v. Rajavel 12 

(1961) AIR 1961 Madh Pra 302 
(V 48) = 1961 (2)- Cri LJ 642, 
Kanhaiyalal v. Devi Singh II 

(1961) AIR 1961 Punj 187 (V 48) = 

1961 (1) Cri LJ 708, S. Jodh Singh 
V. M^ant Bhagambar Das 2, 9, 12 
(I960) AIR 1960 Raj 15 (V 47) = 

1960 Cri LJ 116, Bahori v. 

Ghure 10, 12 

(1959) AIR 1959 AU 763 (V 46) = 

1959 Cri U 1384, Bhagwat Singh 
V. State 1, 2, 9, 12 

(1957) AIR 1957 Bom 20 (V 44) = 

HR (1957) Bom 56, KeshavM 
Premchand v. Commr. of Income- 
tax Bombay 8 
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Govt Advocate, for the State; S. S. 
Chauhan, for Opposite Party. 

R. CHANDRA J. : — This reference 
arises out of the proceedings rmder Sec- 
tion 145 of the Code of Criminal Pro- 
cedure. Ram Khelawan the petitioner, 
applied to the Magistrate for summoning 
the Lekhpal for filing an affidavit in that 
case. The Magistrate disallowed the 
prayer on the ground that under the ex- 
isting law, there was no provision for 
summoning a witness for giving evidence 
in a case imder Section 145 of the CrL 
P. C. In the revision filed against that 
order, the Sessions Judge, Ludmow, did 
not agree with that view. So, he made 
a reference to the High Court recom- 
mending that the order of the Magistrate 
he quashed, and he be directed to dedde 
the application of Ram Khelawan for 
summoning the Lekhpal on the merits. 
The reference came up for hearing before 
Brother lilisra, J. He thought that the 
view expressed by Desai, J, (as he then 
was), in the case of Bhagwat Singh v. 
State, AIR 1959 AH 763, that the Magis- 
trate can summon only those persons for 
examination whose affidavits have been 
put in, needed reconsideration- So, he 
referred the matter to a Bench. In these 
circumstances, this reference has come up 
for hearing before us. We have heard 
Sri Chauhan, Counsel for the opposite 
parties. Nobody, however, appeared from 
the side of the applicant in spite of suf- 
fident service. Since the matter was of 
some importance, we also called upon the 
Government Advocate to address us. 

2. In AIR 1959 AU 763 (Supra) Dessd, 
J. interpreting the provisions of sub-sec- 
tions (4) and (9) of Section 145 of the 
Criminal P. C. observed: 

"The provisions of Section 145 were 
amended with effect from 1-1-1956 by the 
Criminal P. C. (Amendment) Act (No. 26 of 
1955). Previously affidavits were not 
allowed to be produced and witnesses had 
to be examined orally. Now the law has 
been changed and the legislature has pro- 
vided that only affidavits should be put in 
evidence and that if any witnesses are to 
be examined, they must be the persons 
whose affidavits have already been put in; 
no person can be examined as a witness 
unless his affidavit is on the record 


Sub-section (4) lays down how the sub- 
Divisional Magistrate is to proceed after 
the parties have appeared before him; he 
is required to peruse the ^vritten state- 
ments. docmnents and affidavits, if any 
put in, hear the parties and decide which 
party was in possession on the relevant 
date. There is a proviso to the effect that 
he 'may, if he so thinks fit, summop and 
examine any person whose affidavit has 
been put in as to the facts contained 
therein’. This provision means that he is 
required to peruse only the statements. 


documente and affidavits and then hear 
the parties and conclude the inquiry; he 
is not required to examine any person as 
^ vntness, ... ... ... ... ... ,,, ... ... 


Sub-section (9) does not confer any right 
upon a party to examine a person as its 
witness; it only lays down the procedmre 
to be followed in procuring the attendance 
of its witnesses. Whether it has a right 
to examine a witness or not has to be 
ascertained from other provisions. All 
that the sub-section means is that if a 
party has a right to examine a witness 
orally, it may obtain from the Magistrate 
a summon directing him to attend the 
Court. The first proviso to sub-section (4) 
is the only provision which confers a 
right upon a party to examine a witness 
orally in the Court; so sub-section (9) 
must be read with the first proviso to sub- 
eection (4). 

The Magistrate’s failure to pass a pro- 
per order contemplated by Section 145 (1) 
and to require the parties to put in af- 
fidavits does not confer any right on the 
parties to examine witnesses whose af- 
fidavits are not on the record 

}) 

This view was also followed by the Dm- 
sion Bench in the case of S. Jodh Singh 
V. Mahant Bhagambar Das, AIR 19'61 Punj 
187. 

"Though we feel that the continued ex- 
istence of sub-section (9) in its present 
form is certainly not very apt and re- 
quires looking into by the Legislature, 
yet we have no doubt in our mind that 
it gives no right to a party to summon or 
examine any witness orally apart from the 
right given to it to adduce evidence as 
detailed in sub-section (1) and that oral 
examination of a witness must be con- 
fined within the limits imposed by the 
newly added proviso namely the first pro- 
viso to sub-section (4).” 

With the greatest respect we do not agree 
with the view expressed in these cases. 
Our reasons shall follow. 

3. For finding out the real intention of 
the Legislature, we propose to examine in 
detail the provisions of Section 145 of the 
Criminal P. C. as they stand after the 
amendment by Act 26 of 1955. The sec- 
tion reads; 

"(1) Whenever a District Magistrate, 
Sub-Divisional Magistrate or Magistrate of 
the first class is satisfied from a police- 
report or other information that a dispute 
likely to cause a breach of the peace ex- 
ists concerning any land or water or the 
boundaries thereof, within the local limits 
of his lurisdiction. he shall make an order 
in writing stating the grounds of his being 
so satisfied, and requiring the parties con- 
cerned in such dispute to attend his Court 
in person or by pleader, within a time 
to be fixed by such Magistrate, and to put 
in written statements of their respective 
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(Supra). In, that connection, Eamratna 
Singh, J. observed: 

"With the greatest respect, I am unable 
to agree. There is nothing in the language 
of the proviso to sub-section (4) or in that 
of sub-section (9) to indicate that the 
former confers a right upon a party to 
examine a witness orally. It will be 
noticed that the expression 'if he thinks 
fit’ occurs in both the sub-sections and this 
expression shows that the discretion lies 
with the Magistrate. Further, the proviso 
to sub-section (4) does not speak of the 
application of a party, which fact indi- 
cates that the Magistrate may examine a 
person who has sworn an affidavit either 
of his own motion or at the request of a 
party, whereas sub-section (9) enables the 
Magistrate to summon a witness at the 
request of a party at any stage of the pro- 
ceedings. It will also be noticed that the 
proviso to sub-section (4) contains the pro- 
vision to summon and examine any person 
and therefore, a separate provision like 
the one in sub-section (9) is not required 
for exercising the power given by the pro- 
viso. The view taken in the aforesaid 
decisions can be justified only if sub-sec- 
tion (9) is completely ignored. This sub- 
section was, in its present form, before 
the legislature, when extensive amend- 
ments were made in 1955 in Ss, 145 and 
146. 

The retention of sub-section (9) in its 
old form cannot, therefore be due to mere 
oversight. It is true that the amendments 
aimed at expeditious disposal of a pro- 
ceeding imder Section 145; nevertheless, 
sub-section (9) was retained. The newly 
added proviso to sub-section (4) certainly 
empowers the Magistrate to summon and 
examine any person whose affidavit has 
been put in; but at the same time the 
legislature also empowered the Magis- 
trate, imder sub-section (9), to summon 
any witness at any stage of the proceed- 
ing on the application of either party. 
Neither in sub-section (9) nor in the pro- 
viso to sub-section (4) a party has been 
given any right to examine a witness; in 
either case the discretion lies with the 
Magistrate, and he can summon a person 
under either of these provisions only if 
he thinks fit to do so. 

In my opinion, the legislature deE- 
berately allowed sub-section (9) to con- 
tinue for meeting certain contingencies. It 
may not be possible for a party to obtain 
the affidavits of some persons either 
because they do not want to be identified 
with a party to the dispute or because they 
are public .servants; at the same time 
such persons may be very competent to 
speak about possession. What remedy has 
a party in such a contingency? A party 
may, of course, request the Magistrate to 
a^ such a person to swear an affidavit; 
but the Magistrate has no power to com- 
pel such a person to do so. The only 


other alternative, therefore, for the party 
IS to request the Magistrate to . summon 
such a person and examine him as a mt- 
ness; and this can be done only under sub- 
section (9). Of course, the Magistrate is 
not bound to comply with the request of 
the party; but he , has to exercise his dis- 
cretion judiciously— not arbitrarily. For in- 
stance, the Magistrate should ordinarily 
accede to the request of a party to summon 
and examine a government servant who 
may be quite competent to spe^ about 
the possession of a disputed land.. 


My considered opinion, therefore, is that 
a Magistrate may, at the request of a 
party, examine, if he thinks fit a person 
as a witness under sub-section (9) of Sec- 
1^5, even if such a person has not 
filed an affidavit contemplated by sub- 
section (1) of that section.” 

10. ^ AIE 1960 Eaj 15, Bahori v, 
Ghure it was held: — 


_ "The proviso to sub-section (4) of Sec- 
tion 145 is merely an enabling provision 
of law which entitles the Magistrate to 
summon and examine any of the persons 
whose affidavits have been filed on. behalf 
of the parties, if he so desires in order to 
decide the question of possession; but the 
proviso does not preclude the Magistrate 
from calling as a witness any other person 
that he thinks proper to examine. Sub- 
section (9) of S. 145 contemplates such a 
situation. Sub-section (9) says that the 
Magutrate, if he thinks fit. at any stage 
of the proceedings under the section, on 
the application of either party, issue sum- 
i^ns to any witness directing him to 
attend or to produce any document or 
thmg. If on the application of either 
party to the proceeding the Magistrate 
Can do so, he can do so equally in the 
ends of justice of his own accord... ' 


In AIE 1961 Madh Pra 302, Indore 
Bench Kanhaiyalal v. Devi Singh it was 
held: — 

"Under Section 145, summons to ex- 
amine witnesses can be issued either under 
the first proviso to sub-section (4) or under 
sub-section (9). If they are issued under 
the former provision, obviously, the sum- 
mons can be addressed only to those who 
have put in affidavits; the examination 
also should be restricted to the contents 
of the affidavits. The proviso enables the 
Magistrate to summon and examine a per- 
son who ■ puts in affidavit possibly where 
he finds the affidavit vague or one other- 
wise calling for some clearing. 

But sub-section (9) is wider than the 
first proviso to sub-section (4) and is not 
limited by the latter. Sub-section (9) 
really enables ^ any party to move the 
Magistrate to issue summons for the at- 
tendance of any witness who may or may, 
not be a person putting in an affidavit. 
But the matter of issuing summons tmdei;. 
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sub-section (9) is discretionary with the 
Magistrate. Indiscriminate application of 
that sub-section will certainly defeat the 
purpose of the amendment to sub-s. (1) and 
draw over the proceedings just as long 
as they could have been imder the un- 
amended law. Thus, simply because a 
summons had been issued to witnesses 
other than those putting in the affidavits 
and they had been examined and their 
oral evidence considered, it cannot be said 
that there has been any breach of a man-* 
datory provision. The issue of summons 
under sub-section (9) vdthout any affidavit 
at all cannot be considered to be an 
illegality going to the root of the pro- 
ceedings.” 

12. In AIR 1964 Mad 263, Challamuthu 
Padayachi v. Rajavel it was held; 

" The powers under sub-s. (9) 

to summon a witness directing him to 
attend or produce a document at any 
stage of the proceedings on the applica- 
tion of the parties are not in any way 
affected by the first proviso to sub-sec- 
tion (4) and the Magistrate can summon 
any witness under Section 145 (9') to give 
evidence or to produce a document even 
though he may not have filed an affidavit 
under Section 145 (1).” 

Similar matter also came up for considera- 
tion before the Division Bench of this 
Court in AIR 1965 All 294, Lalta Ram V. 
Dalip Singh. Their Lordships observed; 

" 'The Magistrate may, if he thinks fit, 
at any stage of the proceedings under this 
section, on the application of either party, 
issue a summons to any witness direct- 
ing him to attend or to produce any docu- 
ment or things. The aforesaid section was 
amended by the Criminal P. C. Amend- 
ment Act iSTo. 26 of 1955. Prior to the 
amendment of the section the parties had 
the right to examine witnesses in support 
of their respective cases. One of the 
changes effected by the Amendment Act, 
referred to above, was that provision was 
made for the filing of affidavits and the 
object underlying the aforesaid change 
was expedition in the disposal of cases and 
simplification of procedure. The aforesaid 
change was not brought about because the 
procedure of examining the witnesses was 
considered to be either illegal or faulty 
and we have no doubt that in introducing 
the aforesaid change expeditious disposal 
of the proceedings under Section 145, Cri- 
minffi P. C. was in the contemplation of 
the Legislature. 

.There is nothing in S. 145 

as it now stands, to indicate that the 
intent of the Legislature was that the ex- 
amination of witnesses would be iUegal 
or that a Court woffid be precluded from 
recordhig oral statements of witnesses 
proposed to be examined by the parties 
even in cases in whicffi the parties WCTe 
not required to and did not file affidavits 
in support of their respective cases.” 


"In AIR 1959 All 763, Desai, J., as our 
Lord the Chief Justice then was, held that 
under the amended Section 145 of Cri- 
minal P. C. only affidavits coifid be put 
in evidence and that if any witnesses were 
to be examined they must be persons 
whose affidavits had already been put in. 
With great respect to him we find our- 
selves unable to agree with the general 
proposition laid down in that case. The 
aforesaid decision was followed by the 
Punjab ffigh Court in the case of AIR 
1961 Punj 187. A different view was taken 
in the case of AIR 1960 Raj 15. In that 
case a patwari was examined as a Court 
witness and the question arose as to whe- 
ther such examination was coimtenanced 
by provisions of the Code. It was held 
that proviso to sub-section (4) of S. 145 
was merely an enabling provision of law 
but it did not preclude the Magistrate 
from calling as a witness any other per- 
son that he thought proper to examine.” 

13. There are numerous cases which 
lay down that the provisions of S. 540 of 
the Criminal P. C. also apply to the pro- 
ceedings under S. 145. In the instant case, 
however, there is no such controversy. We 
are only concerned -with the provisions of 
sub-sections (4) and (9) as discussed 
earlier. 

14. In this view, we hold that the 
Magistrate clearly erred in smnmarily re- 
jecting the application of the petitioner 
for summoning the Lekhpal and directing 
him to file an affidavit. He was fully com- 
petent imder S. 145 (9) of the Cri P. C. 
to have granted that prayer if it was 
necessary in the ends of justice and for 
proper decision of the rights of the par- 
ties. In the circumstances, the reference 
is allowed and the recommendation made 
by the Sessions Judge, Lucknow, is accept- 
ed. The order of the Magistrate dated 
7th June, 1966 is quashed and he is dir- 
ected to decide the application of the 
petitioner for summoning the Lekhpal on 
the merits. 

Reference allowed. 


AIR 1970 ALLAHABAD 159 (V 57 C 20) 
G. C. MATHUR J. 

Durga Prasad, Petitioner v. Board of 
Revenue U. P. Allahabad and others. Op- 

^ Civil Misc. Writ No. 3755 of 1966, D/- 
9-12-1968. 

(A) Tenancy Laws — TJ. P. Urban 
'Areas Zamindari Abolition and Land Re- 
forms Act (9 of 1957), S. 2 (1) (d) — Con- 
struction — Area held on lease duly ex- 
ecuted before 1-7-1955 for purpose of 
erecting building thereon can be included 
•within the meaning of “agricultural area” 
in S. 2 (1), if bei ng used for cultivation. 

PM/FM/C531/69/GGM/B 
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Area which is held on a lease dtdy ex- 
ecuted before July 1, 1955, for the pur- 
poses of erecting buildings thereon, can 
be included within the meaning of "agri- 
cultural area" as defined in Section 2 (1), 
only if the area is being used by the 
lessee or his sub-lessee for cultivation. It 
follows from this that, if the area is not 
being so used for cultivation but has been 
built upon, it does not come within the 
mischief of Cl. (d) of S. 2 (1) of the Act and 
cannot be demarcated as agricultural area. 

(Para 9) 

(B) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Reading or adding 
words into a statutory provision is per- 
missible only where the language employ- 
ed in the statute does not represent legis- 
lative intent — Construction of S. 2 ( 1 ) 
(d) of U. P. Act 9 of 1957. 

It is only when a Coxirt can be certmn 
that the language employed by the Legis- 
lature does not represent its avowed in- 
tention, if interpreted literally and gram- 
matically, or when there are adequate 
grounds to justify the inference that the 
Legislature intended something which it 
had omitted to express, that words can 
■ legitimately be added to or taken out from 
the language of the statute in interpre- 
ting it. 

Legislation and Interpretation by Jagdish 
Swarup; Maxwell on Interpretation of 
statutes: AIR 1955 Bom 113 & 1910 AC 
409 & 1910 AC 444 & (1951) 1 KB 547 & 
AIR 1966 SC 1678 & AIR 1958 SC 56 & 
AIR 1949 AU 261, Ref. (Para 7) 

The words "but is being used by the 
lessee or his sub-lessee for cultivation” 
should be read in Section 2 (1) (d) of the 
U. P. Urban Areas Zamindari Abolition 
and Land Reforms Act. The intention of 
the legislature in enacting Section 2 (1) 
(d) was to keep all "parti” and built up 
areas outside the scope of the Act and to 
confine its operation to agricultural areas 
alone. The intention further was to give 
protection to a limited class of lessees, 
namely, those who had taken land for 
building purposes but were themselves or 
through their sub-lessees using it for culti- 
vation. If the words "but is being used 
by the lessee or his sub-lessee for culti- 
vation” are read in Section 2 (1) (d), it 
will not only give fuU effect to the clear 
intention of the legislature but wiU also 
avoid the anomalies and the discrimination 
which result from a literal interpretation. 
The area covered by Section 2 (1) (d) will 
then be an agricultiural area as ordinarily 
understood also and Bhumidhari . and 
asami rights under Ss. 17 (1) (b) and 
19 (i) vtill be conferred in really agri- 
cultural areas and not in built up areas. 
1969 All LJ 47, Dist. (Paras 7 & 8) 

(C) Tenancy Laws — U. P, Zamin- 
dari Abolition and Land Reforms Act (9 of 
1957), Preamble — Object of, the statute.. 


. The long title and the preamble show 
that the Act deals only with agricultural 
areas falling within a municipality, a noti- 
fied area or a cantonment.'. "Agricultural 
area” here means agricultural area as 
commonly understood. The aim and ob- 
ject of the Act is to acquire the rights of 
intermediaries in the agricultural areas 
where they stand between the State and 
the tiller of the soil. The further object 
is to introduce land reforms in the -agri- 
cultural area. None of these objects can 
be achieved by holding that agricultural 
area includes an area covered by build- 
ings. In such areas, the zamindar does 
not stand in the position of an intermediary 
between the State and the tiller of the 
soil. Equally, no land reforms can be in- 


troduced in such an area. (Para 5) 

Cases Referred: Chronological Paras 

(1968) Spl. Appeal No. 5 of 1968, 
D/-9-9-1968 = 1969 AU LJ 47, 

Ishar Singh v. Board of Revenue 8 
(1966) AIR 1966 SC 1678 (V 53) = 

(1966) 3 SCR 466, Shyam Kishori 
Devi V. Patna Municipal Corpora- 
tion 7 

(1958) AIR 1958 SC 56 (V 45) = 

1958 Cri U 228, Ramaswamy 
Nadar v. State of Madras 7 

(1955) AIR 1955 Bom 113 (V 42) == 

1955 Cri LJ 423, Mohandas Issardas 
V. A. N, Sattanathan 7 

(1951) 1951-1 KB 547 « 1951-1 AU 
ER 249, Tinkham v. Perry 7 

(1949) AIR 1949 AU 261 (V 36) = 

ILR (1949) AU 391, Tafazzul v. 

Shah Mohammad 7 

(1910) 1910 AC 409 = 79 LJKB 905, 
Thompson v. Goold & Co. 7 

(1910) 1910 AC 444 = 79 LJKB 
954, Vickers Sons & Maxim Ltd. ' 

V. Evans 7 


G. N, Verma, for Petitioner; K. L. 
Grover, for Opposite Parties. 

ORDER: — The petitioner is the zamin- 
dar of plots Nos. 1616 and 1617 which lie 
within the municipal limits of Saharan- 
pur. On August 13, 1946, he executed a 
registered lease of these two plots for 20 
years at a yearly rent of . Rs. 1,000 in 
favour of one Babu Ram. On . a portion 
of these plots stood two Kothas and a 
pucca weU. The lease was given for the 
purpose of construction of btuldings on 
the land. , Babu Ram transferred his lease 
rights in favour of Ram Singh and Pratap 
Singh who, in their turn, transferred the 
rights in favour of Hari Ram and Labh 
Chand. Labh Chand transferred his rights 
in favour of Gonal Das. Hie lessee con- 
structed a rice null and other pucca con- 
structions on the land and these construc- 
tions stni stand. ; . , 

2. After the U. P. Urban Areas 
Zamindari Abolition and Land Reforms 
Act, 1956 (hereinafter referred to as the 
Act) came into force, a notification was 


1970 Durga Prasad v. Board of 

published by the State Government imder 
Section 3 of the Act for demarcating the 
agricultural area in district Saharanpur. 
In the original proposals issued by llie 
Commissioner, these two plots were not 
included in the agricultural area. Ees- 
pondents Hari Ram and Gopal Das, there- 
upon, filed objections under S. 4 (3) of 
the Act before the Demarcation Officer 
that these two plots should also be in- 
cluded in the agricultural area. The 
Demarcation Officer referred, the matter 
to the Additional Conunissioner. By order 
dated January 10, 1966, the Additional 
Commissioner held that the plots, even 
though buildings stood thereon, were agri- 
cultural area as contemplated by Sec. 2 
(1) (d) of the Act and directed that they 
be so demarcated. Against this order, 
the petitioner filed an appeal before the 
Board of Revenue. It was urged by the 
petitioner that, under Section 2 (1) (dj. an 
area would be agricultural area oidy if 
buildings had not been erected on it. ■ The 
Board did not accept this contention and, 
on September 19, 1966, dismissed the ap- 
peal. The petitioner now challenges these 
two orders. • 

3. The case has been ably argued by 
Shri G. N. Verma, learned counsel for the 
petitioner, and he has also collected much 
useful material and placed it before the 
Court. In order to appreciate the ar^- 
ments, it is necessary to set out the rele- 
vant provisions of the Act, Section 2 is 
the definition section and sub-section (1) 
thereof, which defines “agricultural area”, 
is in these words: — 

"2(1) 'Agricultural area’ as respects any 
urban area means an area which, with 
reference to such date as the State Gov- 
ernment may notify in that behalf, is — 

(a) in the possession of or held or deem- 
ed to be held by an intermediary as ar, 
khudkasht or an intermediary’s grove; 

(b) held as a grove by or in the per- 
sonal cultivation of a permanent lessee in 
Avadh; or 

(c) included in the holding of— 

(i) a fixed-rate tenant, 
fii) an ex-proprietary tenant, 

(iii) an occupancy tenant, 

(iv) a tenant holding on spedal terms 
in Avadh, 

(v) a rent-free grantee, 

(vi) a grantee at a favourable rate of 

(vfi) a hereditary tenant, 

(viii) a grove-holder, 

(ix) a sub-tenant referred to in sub- 
section (4) of S. 47 of the U. P. Tenancy 
Act, 1939; or 

(x) a non-occupancy tenant of land 
other than land referred to in sub-s. (3) 
of Section 30 of the U. P. Tenancy Act, 
1939, and is used by the holder^ thereof 
for purposes of agriculture or horticulture: 

Provided always that land which on the 
date aforesaid is occupied by buildings not 
1970 AlL/11 m G— 14 
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being 'improvements’ as defined in S. 3 of 
the U. P. Tenancy Act, 1939, and land 
appurtenant to such buildings shaU not be 
deemed to be agricultural area. 

(d) held on lease duly executed before 
the first day of July, 1955, for the pur- 
poses of erecting buildings thereon; or 

(e) held or occupies by an occupier. 

"Explmation — An area, being part of 

the holding of a tenant, sh^ not be deem- 
ed to have ceased to be agricultural area 
by reason merely that it has not been 
used, during the seven years preceding 
the commencement of this Act, for rais- 
ing crops or other agricultmal produce”. 

Section 3 provides that the State Gov- 
ernment may, with a view to acquisition 
under the provisions of the Act of the 
rights, title and interest of intermediaries 
in tuban areas, direct, by notification in 
the official Gazette, that the agricultural 
area situated in any such area be demar- 
cated. It further provides that, on the 
publication of the notification, the Demar- 
cation Officer shall made inquiries and 
shall determine and demarcate the agri- 
cultural area. Section 4 provides for the 
publication of preliminary proposals and 
for the filing of objections against those 
proposals. The final demarcation is pro- 
vided for in Section 5. Section 8 pro- 
vides that, after the agricultural area has 
been demarcated, the State Government 
may, by notification in the official Gazette, 
declare that such area shall vest in the 
State. Section 10 provides for the con- 
sequences of vesting. Section 17 provides 
for the settlement of certain lands wilii 
intermediaries or cultivators as bhumi- 
dhars. Clause (b) of sub-s. (1) of this sec- 
tion reads: — 

“17(1) Subject to the provisions of Sec- 
tions 16 and 18 — 

(a) 

(b) aH lands in an agricultural area held 
on lease duly made before the first day of 
July, 1955, for the purpose of erecting 
building thereon, 

shall be deemed to be settled ‘ by the 
State Government with such intermediary, 

lessee who shall, subject to 

the provisions of this Act, be entitled to 
take or retain possession as a bhtunidhar 
thereof”. 

Section 19 malms provision for the con- 
ferment of asami rights. Clause (j) there- 
of provides that notwithstanding anything 
contained in the Act, every person who, 
on the date immediately preceding the 
date of vesting, occupies or held land in 
an agricultural area as a sub-lessee from 
a person holding land under a lease re- 
ferred to in Cl. (b) of sub-section (1) of 
S. 17 shall be deemed to be an asami 
thereof. Section 20 (1) empowers a per- 
son who has become a bhumidhar under 
Section 17 (1) (b) to make an application 
for tte ejectment of the asami imder Sec- 
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tion 19 fj) on the ground that he wants 
the land for purposes of erecting buildings 
thereon. 

4. Learned counsel for the petitioner 
has contended that, if the words of Cl. (d) 
of Section 2 (1) are literally construed as 
they stand and it is held that CL (d) in- 
cludes an area which is covered by build- 
ings. then it would result in serious 
anomalies as well as discrimination. He 
further contends that such an interpreta- 
tion would be against the object and in- 
tention of the Legislature. It is apparent 
that it would be doing violence to "^e 
ordinary meaning of the expression 
"agricultural area” to include built-up 
areas in it. One result of accepting the 
interpretation put on Clause (d) by the 
Board of Revenue and supported by the 
lessees would be that, under Section 17 
(1) (b), bhumidhari rights, which are 
essentially cultivatory rights, will be 
conferred in respect of an area which is 
covered by buildings or which may be 
lying parti and is not under cultivation 
at all It will also result in this inconsis- 
tency that whereas, imder Clause (c) 
where admittedly agricultural plots in 
possession of agricultural tenants are oc- 
cupied by buildings not being improve- 
ments. they will not be included in the 
agricultural area, whilst, admittedly non- 
agricultural plots, upon which buildings 
stand, will be included in the agricul- 
tural area. Lastly, such an interpreta- 
tion will result in discrimination in two 
ways: First, such areas, on which build-- 
ings have been constructed by lessees 
holding imder leases duly executed before 
July 1, 1955, will become agricultural 
areas, but areas, on which buildings have 
been constructed by the zamindar himself 
or by licensees or by lessees holding 
otherwise than on lease duly executed 
before July 1, 1955, will not be includ- 
ed in the agricultural area. Secondly, in 
the urban areas, the rights of landlords, 
who have granted similar leases but to 
whom the Act is not applicable, wiU re- 
main intact, whilst the rights of the land- 
lords (zamindarsL to whom the Act ap- 
plies, wiU be abolished. 

5. The question is whether the Legis- 
lature intended such consequences. The 
long title of the Act is; 

"An Act to provide for the abolition of 
zamindari system in agricultural areas 
situate in urban areas in U. P., and for the 
acquisition of the rights, title and interest 
of intermediaries between the tiller of the 
son and the State in such areas and for 
the introduction of the land reforms there- 
in.” 

The preamble to the Act reads: 

"Whereas it is expedient to provide for 
the Abolition of Zamindari system in agri- 
cultural areas situate in Urban Areas in 
U. P. and for the acquisition of the rights. 


title and interest of intermediaries be- 
tween the tiller of the soil and the. State 
in such areas and for the introduction of 
the land reforms therein,” . . , , , 

The long title and the preamble show that 
the Act deals only with agricultural areas 
falling within a municipality, a notified 
area or a cantonment. "Agriciiltural area” 
here means agricultural area as common- 
ly understood. The aim and object of the 
Act is to acquire the rights of intermedi- 
aries in the agricultural areas where they 
stand between the State and the tiller of 
the soil. The further object is to in- 
troduce land reforms in the agricultural 
area. None of these objects can be achiev- 
ed by holding that agricultural area in- 
cludes an area covered by buildings. In 
^ch areas,^ the zamindar does not stand 
in the position of an intermediary between 
the State and the tiller of the soil Equally, 
no land reforms can be introduced in such 
an area. 

6. The history of the legislation shows 
unmistakably that it was never intended 
to abolish the rights of the zamindars in 
areas which were covered by builchngs or 
which were parti. The U. P, Urban Areas 
Zamindari Abolition & Land Reforms Bill, 
1955, was first published in the Extra- 
ordinary Gazette dated August 6, 1955. 
Para. 2 of the Statement of Objects and 
Reasons accompanying the BOl states: 

_ "2. This Bill provides for the acquisi- 
tion of the rights of intermediaries in 
lands situate within urban limits and held 
either by tenants, rent-free grantees, 
grantees at favourable rates of rent and 
groveholders or by intermediaries as ‘sir’, 
khudkasht or groves and also for the in-, 
troduction of land reforms similar to those 
that have been brought into force in the 
rural areas. The Bill does not seek to 
interfere with the possession and rights in 
the built-up or uncultivated areas. In 
order to obviate hardship to lessees who 
have taken leases of land for building 
purposes after a particular date, but ’have 
let it out temporarily for cultivation’, it 
has been provided in the Bill that such 
lessees will be able to eject their sub- 
tenants and utilise the land for building 
purposes.” 

(Underlined (here into ’ *) by me). 

Tlie Bill did not contain either CL (d) 
or CL (e) of Section 2. (1). It, however, 
contained Section 17 (1) (b) in the same 
form as it is in the present Act. Sec- 
tion 19 (i) was also in the same form in 
the Bill. But there was no provision In 
the Bill corresponding to the present Secr 
tion 20 (1). The Bill was introduced in 
the Legislative Assembly on August 19, 
1955. The Bill was referred to a Joint 
Select Committee, The Joint Select Com- 
mittee made certain changes in the BiU. 
The report of the Joint Select Committee 
and the Bill, as amended by it (herein- 
after referred to as the Amended BiUJ 
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were published in the U. P. Gazette dated 
Pebruarv 4, 1956. Clause (d) of S. 2 (1) 
and S. 20 fl) were incorporated in the Am- 
ended Bill by the Joint Select Committee. 
Clause (d) was introduced in the follow- 
ing form: — 

^ (duly made; 

’K tr, ^ 'll ^rr%5i (holder) 

51T 52im sq#a % sti'ik ^ 

^ ^ ^ tr, 311^ 51^ 

% ir#5i3T % SFT3 3 smr fr i ” 

The Amended Bill was placed before the 
Legislative Assembly and was passed on 
September 3, 1956, in the same form in 
which it had been submitted by the Joint 
Select Committee. In paragraph 6 of the 
counter-affidavit of Sri Narain Prasad filed 
on behalf of the State Government, it is 
admitted that the Bill, as amended by the 
Joint Select Committee, was considered 
and passed by the U, P. Vidhan Sabha on 
September 3, 1956, without any amend- 
ment. After a Bill is passed by the Legis- 
lative Assembly, the Secretary of the 
Assembly is required to re-number the 
clauses, revise and complete marginal 
notes and to make purely formal, verbal 
or consequential amendments. In ex- 
ercise of his power to make formal am- 
endments, the Secretary deleted the fol- 
lowing words from CL (d) of S. 2 (1): — 

3^1 qi (holder) m ^ 

5^1 3ir 'll 

m ^ TO! fr, 33W ^ sral^ % 

^513 3 c>(dr 5r I ” He also substituted 
the words for the 

words ill this 

clause. This fact is admitted in para- 
graph 8 of the counter-affidavit of Sri 
Narain Prasad. Thereafter Clause (d) read 
thus. — 

(^‘) S,dl<q ^(313 % 5Rn33r % 1^3 1 
«) 3333 PFITI^ (duly made) ^ 5 ^ 

q| qi 316311^3 31331 ” 

The Secretary probably thought that, by 
introducing the word the im- 

plications of the word “si^iRfl” as defined 
in Section 2 f9). will be brought in. 

BiU, as passed by the Legislative Assembly 
and as formally amended by the Secre- 
tary, was moved before the Legislative 
Council on December 26. 1956. It may 
bo mentioned that the Bill was moved by 
the Hon’ble Mimster for Agriculttire and 
he read out to the Coimdl the same State- 
ment of Objects and Beasons which ac- 
companied the ori^[inal Bill and para* 2 of 
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which has been set out above. In 
paragraph 10 of the counter-affidavit of 
Sri Narain Prasad, it is admitted that the 
Legislative Council passed the BUI on 
December 26. 1956, without any amend- 
ment. Thereafter the BiU received the 
assent of the Governor and of the Presi- 
dent. From these facts it is abundantly 
dear that the Legislature never intended 
to include areas, which were either parti 
or were covered by buddings, within the 
purview of the Act. The Legislature 
adopted Cl. (d) of Section 2 (1) in the form 
in which it was introduced by the Joint 
Select Committee. At no stage did it 
manifest any intention to alter it. 

It appears that the Secretary of the 
Legislative Assembly made certain changes 
in Cl. (d) apparently as he thought that 
those changes wUI not alter the substance 
or meaning of the clause as passed by the 
Legislative Assembly. He had no power 
to alter the substance or meaning of any 
provision passed by the Legislature. It 
appears to me that the Legislative Coradl 
also undei stood Cl. (d) of Section 2 (1) 
as having the same content as the clause 
introduced by the Joint Select Committee. 

There is, to my mind, no doubt that the 
Legislature did not seek to interfere with 
the possession and rights in the built-up 
or parti areas. It merely sought to give 
protection to those lessees who had taken 
land for purposes of erecting buildings 
thereon before July 1, 1955, but were 
themselves of through tlieir sub-lessees 
using it for cultivation. There was no in- 
tention to touch any land which was not 
agricultural land and had merely been 
taken on a lease for erection of buildings, 
whether buildings were constructed on it 
or not. 

It thus appears that the Le^slature in- 
tended that CL (d) of Section 2 fll should 
apply only to cases where the lessee or 
his sub-lessee was using the land for culti- 
vation. It has been brought to my notice 
that, in the English version of the Bill, as 
amended by the Joint Select Committee, 
which was also published in the Gazette, 
CL (d) was in the same form as it is to- 
day in the Act. The question is not as to 
whether the English version or the Hindi 
version is to prevail but as to what was 
the intention of the Legislature. It ap- 
pears that the Joint Select Committee 
added CL (d) in Hindi and the Hindi ver- 
sion of the Amended Bill was placed 
before the Legislative Assembly. There 
Is no conflict In the Hindi and English 
version of the Act 

7. Now the question, which arises. Is 
whether it is permissible to read or add 
words to CL (d) of Section 2 (1) to give 
effect to the intention of the Legislature, 
It is the fundamental principle of con- • 
struction that, ordinarily, words should 
not be added to a statuta Words should 
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not be added by implication into a statute 
tinless it is necessary to do so to give the 
language sense and meaning in its con- 
text. In Syam Kishori Devi v. Patna 
Municipal Corporation, AIR 1966 SC 1678 
the Supreme Court observed: 

“It is well known rule of construction 
that a Court must construe a section, un- 
less it is impossible to do so, to make it 
workable rather than to make it unwork- 
able. In the words of Lord BramweU, the 
words of a statute never should in intei> 
pretation be added to or subtracted from, 
without almost a necessity." 

In Ramaswamy Nadar v. State of 
Madras, AIR 1958 SC 56, the Supreme 
Court observed that if, in construing the 
section, the Court has to supply some 
words in order to make the meaning of 
the statute clear, it will naturally prefer 
the construction which is more in con- 
sonance with reason and justice. In this 
case, the Supreme Court added certain 
words to Section 423 (1) (a) of the Code 
of Criminal Procedure. In Taffazzul v. 
Shah Mohammad, AIR 1949 All 261, It 
was observed by Seth, J.: — > 

"It is a well recognised canon of con- 
struction that it is the duty of the Court 
to interpret a section as it exists without 
adding to it and without subtracting from 
it. It is only when a Court can be cer- 
tain that the language employed by lems- 
latiue does not represent its avowed in- 
tention, if inte^reted literally and gram- 
matically, that it can be justified in adding 
words to or taking out words from the 
language of the rfatute in interpreting 
it." 

In Mohandas Issardas v. A N, Satta- 
nathan, AIR 1955 Bom 113, Shah, J. (as 
he then was) observed: 

"The intention of the Legislature in 
enacting a statute must be foimd from the 
words used therein, and in the absence of 
overriding reasons inherent in the statute 
the Code is not justified in adding words 
thereto." 

It was observed by Lord Mersey m 
Thompson v. Goold & Co., 1910 AC 409: 

"It is a strong thing to read into an 
Act of Parliament words which are not 
there, and in the absence of clear neces- 
sity it is a wrong thiog to do”. 

In Vickers, Sons & Maxim, Ltd. v. Evans, 
1910 AC 444, Lord Lorebum observed: 

"We are not entitled to read words into 
an Act of Parliament tmless clear reason 
for it is to be found within the four 
comers of the Act itself.” 

In Tinkham v. Perry, 1951-1 KB 547, 
Evershed M. R. remarked; 

"Words plainly should not be added by 
Implication into a statute unless it is neces- 
sary to do so to give the language, sense 
• and meaning in its context," • 

It is thus well settled that Courts can, in 
certain circumstances, read or add words 


into the provisions of a statute which are 
not there. Maxwdl on Interpretation of 
Statutes states : 

"Where the language of a statute, in its 
ordinary meaning and grammatical con- 
struction, leads to a manifest contradiction 
of the apparent purpose of the enactment, 
or to some inconvenience or absurdity, 
hardship or injustice, presumably not in- 
tended, a construction may be put upon 
it which modifies the meaning of the 
words, and even the structure of the sen- 
tence. , This may be done by departing 
from the rules of grammar, by -giving an 
tmusual meaning to particular words, by 
altering their collocation or by rejecting 
them altogether under the influence, no 
doubt, of irresistible conviction that the 
legislature could not possibly have intend- 
ed what its words signify, and that the 
modifications thus made are mere cor- 
rections of careless language and really 
give the true meaning. Where the mmn 
object and intention of a statute are dear,- 
it must not be reduced to a nullity by the 
draftsman’s unskilfulness or ignorance of 
the law, except in a case of necessity, or 
the absolute intractability of the lan^age 
used. Nevertheless, the Courts are very 
reluctant to substitute words in a statute 
or to add words to it, and it has been said 
that they will only do so where there is 
a repugnancy to good sense”. ■ 

In Jagdish Swarup’s Legislation and In- 
terpretation, it is stated: 


"It is' only when a Court can be cer-. 
tain that the language employed by the 
Iiegislature does not represent its avowed 
intention, if interpreted literally and 
grammatically, or when there are adequate 
grotmds to justify the inference that the 
Legislature intended something which it 
had omitted to express, that words can 
legitimately be added to or taken out from 
the language of the statute in interpreting 
it." 


I fully agree with this statement of the 
law. The present is not a case where one 
has to speculate about the intention of 
the Legislature. It is dear beyond any 
doubt. The intention was to keep all 
parti and built-up areas outside the scope 
of the Act and to confine its operation to 
agricultural areas alone. The intention 
further was to give protection to a limited 
class of lessees, namely, those who had 
taken land for building purposes but were 
themselves or through their sub-lessees 
using it for cultivation. If the words "but 
is being used by the lessee or his sub-lessee 
for cultivation” are read in Section 2 (1) 
(d), it will not only give full effect to the 
clear intention of the Legislative but wiU 
also avoid the anomalies and the discri- 
mination^ which result from a literal in- 
terpretation. The area covered by Sec- - 
tion 2 (1) (d) will then be an agricultural 
area as ordinarily imderstood also and 
bhtunidhari and asami rights tmder Sec- 
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tions 17 (1) fb) and 19 fj) will be conferred 
in really agricultural areas and not in 
built-up areas. The discrimination, to 
which reference has been made above, 
will also not arise on this interpretation 
and the inconsistency between CL (c) and 
CL fd) of S. 2 (1) will also disappear. For 
these reasons, in my opinion, . the words 
"but is being used by the lessee or his 
sub-lessee for cultivation” should be read 
in Section 2 (1) (d). It is not really a 
question of adding anything to Section 2 
(11 (d) for it is quite dear what the inten- 
tion of fhe Legislature was, and the omis- 
sion of certain words that one would ex- 
pect to find there is nothing more than the 
faultiness of expression. It appears that 
the Secretary of the Assembly, who made 
formal amendments to the Bill as passed 
by the Legislative Assembly as well as 
the Legislative Council imderstood the 
amended Section 2 (1) (d) to mean the 
same thing as the dause introduced by the 
Joint Select Committee in the original 
BilL 

8. My attention was drawn to the ded- 
sion of a Division Bench of this Court in 
Ishar Singh v. Board of Revenue Spedal 
Appeal No. 5 of 1968, D/-9-9-1968 (AU), 
where also Section 2 (1) (d) of the Act 
came up for interpretation. But the ques- 
tion, which arose in that case, was dif- 
ferent, namely, whether the word "bxiild- 
ings’ in Section 2 (1) (d) meant permanent 
buildings or indude temporary buildings 
also. The Division Bench held that it 
did not indude temporary buildings and 
therefore, the area in that case, which had 
been leased out for construction of tem- 
porary buildings, was held not to be 
agricultural area. So far as I can see, 
there is no conflict in the view which I 
am inclined to take and the view taken by 
the Division Bench. In either view, the 
area in the case before the Division Bench . 
faTTs ou^de the ambit of S, 2 (1) (d). 

9. I have, therefore, come_ to the con- 
dusion ■fcat an area, which is held on a 
lease duly executed before July 1, 1955, 
for the purposes of erecting buildings 
thereon, can be included within the mean- 
ing of "agricultural area” as defined in 
Section 2 (1), only if the area is being used 
by the lessee or his sub-lessee for culti- 
vation, It follows from this that, if the 
area is not being so used for cultivation 
but has been built upon, it does not come 
within the mischief of CL (d) of S. 2 (1) 
of the Act and cannot be demarcated as 
agricultural area. 

10. I accordingly allow this writ peti- 
tion and quash the order of the Additional 
Commissioner dated January 10, 1966, and 
the order of the Board of Revenue dated 
September 19, 1966. Parties will bear 
their own costs of this petition. 

Petition allowed. 
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M. H. BEG J. 

Hind Auto Indo Ltd., Applicant v. M/s. 
Premier Motors (P) Ltd. and another. 
Opposite Parties. 

Company Appln. No. 37 of 1968, D/- 
15-10-1968. 

(A) Civil P. C. (1908), Pre. •— Interpre- 
tation of Statutes — Rule of construction. 


A statute cannot be inte^reted in such 
a way as to limit the ambit of the words 
used by reading words into it unless there 
is some overriding need to reconcile a 
conflict with a statutory provision. 

(Para 12) 

(B) Companies Act (1956), Ss. 391 (1), 
394-A (as inserted by Act 31 of 1965), 396, 
643 (1) and (2), 643 (1) (b) (iii) — Com- 
panies (Court) Rules (1959), Br. 9, 11, 11' 
(a) (10), 11 (b), 67, 69 — Application tmder 
S. 391 (1) — Both Centr^ Government 
and share-holders of Company are entitled 
to notice. (1967) 37 Com Cas 195 (Cal) & 
(1968) 38 Ciom Cas 197 (Mad), Dissented 
from. 


Both the Central Government as well 
as the share-holders of the Company, who 
are distinct legal entities apart from the 
company, are entitled to be heard before 
a decision is taken rmder S. 391 (1), This 
is implied from the nature of the func- 
tion to be performed by the Court under 
Sec, 391 (1). The ftmction is undoubted- 
ly a judicial function in a proceeding 
which begins with the filing of an applica- 
tion before the Court and terminates in 
an order undec Section 391 (1) before 
another^ stage or proceeding under Sec- 
391 (2) is commenced and terminated. Hie 
correct rule to be applied in such cases is 
that, unless the right of the parties con- 
cerned is necessarily exduded by some 
clear statutory provision, notice should be 
given to them. Accordingly, both the 
Central Government as well as the share- 
holders are entitled to a notice under Sec- 
tion 394-A at this stage. (1967) 37 Com. 
Cas 195 (Cal) & (1968) 38 Com Cas 197 
(Mad), Dissented from; AIR 1951 SC 41, 
ReL on. (Paras 15, 17) 

^ No limitation can be imposed in Sec- 
tion 394-A of the Act confining the term 
'application’ to a petition when Rr. 67, 11, 
11 (a), (10), 11 (b), of Companies (Court) 
Rules_ clearly indicate that the word 'ap- 
plications’ cover applications by summons 
as well as applications by means of peti- 
tions. The limitation can only be intro- 
duced by adding words. There is nothing 
dther in the enactment or in the rules to 
indicate that the word 'application’ is 
used in Section 394-A for applications by 
petitions only. Nor is there any conflict 
between Section 394-A and the Companies 
(Court) Rules. AIR 1955 All 131, Rel. on. 

(Paras 7, 10, 12) 
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Companies (Court) Rules made by the 
Supreme Court for the purposes given in 
Section 643 of the Act cannot be used to 
interpret the intentions of Parliament in 
enacting Section 394-A in 1964. (Para 8) 
Even if the rules do not specifically 
provide for notice. R. 9 of the Companies 
(Court) Rules enables the High Court, in 
the exercise of its inherent powers, to 
issue directions for service of notice upon 
the parties interested or concerned, if no 
specific rule is there for this purpose. 

(Para 17) 

(C) Companies Act (1956), S. 643 ( 1 ) & 
(2) — Rules framed tmder — Companies 
(Court) Rules (1959), R. 32 — Mode of 
service — All that the rule requires is 
service of summons and not of other 
material — This rule is subject to any 
order of Court which may suitably modify 
or adopt mode of service to the require- 
ments of a case. (Para 18) 

Cases Referred: Chronological Paras 

(1968) (1968) 38 Com Cas 197 = 

(1968) 1 Com LJ 102 (Mad), In re, 

W. A. BeardseU & Co. (P) Ltd. 5, 6 
(1967) 1967-37 Com Cas 195 = 70 
Cal WN 486, Bangeswari Cotton 
Mills Ltd. In the matter of 5, 6, 7, 11 
(1955) AIR 1955 All 131 (V 42) = 

1955 AU LJ 244, Iswari Prasad v. 
Registrar University of Allahabad 12 
(1951) AIR 1951 SC 41 (V 38) = 

1950 SCR 869, Charanjit Lai 
Chowdhury v. Union of India 17 

J. Swarup, V. Swamp and G. P. 
Swamp, for Petitioner; S. N. Verma, for 
Opposite Parties. 

ORDER: — This is an application by a 
company imder Section 391 (1) of the 
Companies Act which has given rise to 
preliminary questions at the outset before 
the issue of any notice either to the 
Central Government imder Section 394-A 
or to the share-holders of the company. 
Mr. Jagdish Swarup. learned counsel for 
the applicant company, submitted that no 
notice at this stage need be given either 
to the Central Government or to the 
share-holders because all that was prayed 
for, by means of summons in Form 33, 
was a set of directions for convening, 
holding and conducting of meetings after 
the appointment of a chairman for the con- 
sideration of a scheme by equity and pre- 
ference share-holders of the company. It 
was submitted that neither the Central 
Government nor the share-holders had a 
locus standi before meetings had been 
convened and had considered the propos- 
ed amalgamation of the compaipr with 
M/s. Automobile Products of India Ltd., 
Bombay. 

2, Mr. S. N. Kadcer has appeared on 
behalf of a share-holder even before issue 
of notice and has been heard on the ques- 
tion whether the share-holders are en- 
titled to a notice of such an application 
before any directions are given. By an 


order of this Court, passed on 7-10-1968, 
a notice of the application was also ser- 
ved upon the Standing Counsel for the 
Central Government so that he may also 
be heard on the preliminary question 
whether a notice of the application before 
the Court should go to the Central Gov- 
ernment at this stage. Consequently, 
Mr. H. N. Seth appeared for the Centrd 
Government and submitted that the 
Central Government was also entitled at 
this stage to a notice under Section 394-A 
of the Act, before any order is passed to 
convene a meeting, 

3. Learned counsel for the applicant 
has pointed out that there are two methods 
under the Comnanies (Court) Rules 1959, 
in which applications may be made. Ihe 
first is by means of an application through 
summons and the other is by means of a 
petition. The method for applying under 
Section 391 (1), given by Rule 67, is by 
means of a summons supported by an 
affidavit. The summons has to be in Form 
33 which may be reproduced as follows: 

"Company Application No. of 19, 

Applicant (s) Summons for 

directions to convene a meeting under Sec- 
tion 391. 

Let aU parties concerned attend the 

Judge in Chambers on day, the 

day of 19, at O’clock in the 

noon of the hearing of an 

application of the above named company 
(or of the applicant (s) ) above named for 
an order that a meeting (or separate meet- 
ings) be held at of (here enter the 

craters or class of creditors e.g. deben- 
tures holders, other secured creditors, un- 
secured creditors eta, or the members or 
class of members e.g., preference share- 
holders, equity share-holders etc., of which 
class or classes, the meetings have to be 
held) of the above company for the pur- 
pose of considering, and if Ihought fit, ap- 
proving with or without modification, a 
scheme of compromise or arrangement 
proposed to be made between the com- 
pany and the said (here mention the cre- 
ditors or class of creditors or members, 
or the class of members) of the said com- 
pany. 

. And that directions may be given as to 
the method of convening, holding and con- 
ducting the said meeting (s) and as to the 
notices and advertisements to be issued. 

And that a Chairman (or Chairmen) may 
be appointed of the said meeting (s), who 
shall report the result thereof to the 
Court. 

Advocate for the applicant (s) Re- 
gistrar. The affidavit of. will be used 

In support of the sununons.” 

4. Another method of applying is by 
means of a petition prescribed for pro- 
ceedings under Section 391 (2) after a pro- 
posed arrangement has been considered 
by a meeting or meetings of the creditors 
or any class of creditors or members. 
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These uetitions are provided for in R. 11 
of the Companies (Court) Rules where 
Rule 11 (a) (10) mentions that ah applica- 
tion under Section 391 (2) "to sanction a 
compromise or arrangement” must be 
made by means of a .petition. Rule 11 (b) 
provides: "All other applications imder 
the Act or under these Rules shall be made 
by a Judge’s summons, returnable to the 
Judge sitting in Court or in Chambers as 
hereinafter provided." 

5. ' The contention is that Section 394-A 
must be so read as to preclude notice to 
the Central Government of an application 
made through summons only. Similarly, 
it is contended that no notice need be 
given at all to the creditors or share- 
holders before a decision is taken to hold 
a meeting inasmuch as they will be heard 
at the meeting. It is contended that it is 
enough if they are heard at the meeting 
or meetings and then by this Court before 
any scheme is sanctioned. The conten- 
tion, if accepted, would prevent the Cen- 
tral Government as well as creditors and 
share-holders, whose meeting or meet- 
ings may be proposed, before a scheme 
has been actually considered at a meeting. 
In support of this contention learned 
counsel has relied on two cases; In the 
matter of Bangeswari Cotton Mills Ltd., 
(1967) 37 Com Cas 195 (Cal) and In re, 
W. A. Beardsell & Co. (P) Ltd. and Mettur 
Industries Ltd., (1968) 38 Com Cas 197 
(Mad). 

6. In Beardsell and Company’s case, 
(1968) 38 Com Cas 197 (Mad) (Supra) the 
Madras High Court had followed the deci- 
sion of the Calcutta High Court in 
Bangeswari Cotton Mills' case, 1967-37 
Com Cas 195 (Cal) (Supra) and had held: 
"In an application to the Court under 
Section 394 of the Companies Act for the 
sanctioning of a compromise or arrange- 
ment, notice to the Central Government 
need not be given at the initial stage 
before the Court makes an order on an 
application under Section 391 (1) calling 
for a meeting of the creditors or of the 
members.” The reason given was; "The 
role played by the Central Government 
in such cases is that of an impartial ob- 
server who acts in public interest and 
advises the Court that it is or it is not 
feasible for the two companies to amalga- 
mate.” The question whether shar^ 
holders are also entitled to a notice at this 
stage was not considered in the two_ cases 
mentioned above where the ratio deddendi 
seemed to be that the Central Government 
is not concerned with matters of internal 
management only. With great respect, I 
do not consider this to be a correct bads 
in view of provisions of law such as Sec- 
tion 396 of the Act, authorising Govern- 
mental interference with a Company's af- 
fairs. 

7. The groimd given, in the Bangeswarf 
Cotton Mills’ case, 1967-37 Com Cas 195 


(Cal) (Supra) by the Calcutta High Court 
was that a conflict existed between -fee 
provisions of Section 394-A and the law 
as it existed prior to the introduction of 
this provision so that the conflict had to 
be resolved. Apparently, the reference to 
the law as it existed before the amend- 
ment of the Companies Act, which in- 
troduced Section 394-A. was meant to in- 
clude the rules. The view seemed to be 
that there was some conflict between Sec- 
tion S94-A and the pre-existing rules. In 
my opinion, if such a conflict really ex- 
isted^ at all, it could not be resolved by 
restricting the clear ambit of Section 394-A 
of the Act which reads as follows: 

"The Cotui: shall give notice of every 
application made to it under Section 391 
or 394 to the Central Government, and 
diall take into consideration the repre- 
sentations, if any. made to it by that Gov- 
ernment before passing any order under 
any of these sections.” 

8. If, as the learned counsel for the 
applicant himself submits, the term "ap- 
plication”. as used in the Act and in the 
rules, includes an application by means of 
a summons as well as an application by 
means of a petition. Section 394-A having 
used the words "every application made 
imder Section 391 or 394” must neces- 
sarilv be held, prima facie, to include both 
applications by means of petitions and ap- 
plications by means of summons. This is 
the plain and obvious meaning of the 
section which cannot be modified to meet 
the supposed intention of the Companies 
(Court) Rules. These rules were framed 
in 1959 under Section 643 (1) (2) of Com- 
panies Act. 1956. by the Supreme Court 
of India. With great respect for the views 
taken in the above mentioned cases, I find 
it difficult to use rules made by the 
Supreme Court for the pmposes given in 
Section 643 of the Act to interpret the in- 
tentions of Parliament in enacting Sec- 
tion 394-A in 1964. So far as rules relat- 
ing to the "holding of meetings of credi- 
tors and members in connection with pro- 
ceedings under Section 391” are concern- 
ed, Section 643 (1) (b) (iii) enables the 
Supreme Court to make rules which are 
"consistent with the Code of Civil Pro- 
cedure, 1908." Under Section 643 (1) rules 
can be made for the purpose of carrying 
out the duties imposed on the Court by 
the Act, inter alia with regard to "the 
holding and conducting of meetings to 
ascertain the wishes of the creditors and 
contributors". 

9. It is true that the Supreme Court 
has not, so far, made rules for service of 
notices upon the Central Government 
under Section 394-A of the Act, 

10. The reason for this is obvious. In 
1959, when these rules were made. Sec- 
tion 394-A was not on the statute book. 
The rules, therefore, provide only for 
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issue of the summons in form 33 which, 
as set out above, itself, indicates that 
notice must be given to "all parties con- 
cerned.” It is true that there is no speci- 
fic rule so far laying down who ^e "the 
parties concerned” before a decision is 
taken under Section 391 (1) of the Act. 
The mere silence of these rules on this 
question does not, in my opinion, amotmt 
to a conflict with the provisions of Act 
itself. On the other hand, the Form 33 
indicates that all parties concerned must 
be given notice in accordance with E. 67 
of the Companies (Court) Rules, 1959, 

11. One of the reasons given in the 
case of Bangeswaii Cotton Mills, 1967-37 
Com Cas 195 (Cal) (Supra) for adopting 
the view expressed there was, that the 
right of a party "to move” the summons 
ex parte will be defeated if it was neces- 
sary to send a notice of proceedings under 
Section 391 (1) to the Central Government. 
With great respect, I find it very difficult 
to adopt this view. Moving a summons 
ex parte cannot, in my opinion, mean the 
passing of an order upon an application 
which had been moved by means of sum- 
mons. The "moving” is confined to the 
^tial stage at which notices are to be 
issued to persons concerned. At that stage 
the proceeding has necessarily to be an 
ex parte proceeding. But, the "hearing” 
takes place only after the summons have 
been served. That hearing caimot be ex 
parte in accordance with the intendment 
of the rules as I read it. 

12. It is a weU established rule of con- 

struction that a statute caimot be inter- 
preted in such a way as to limit the ambit 
of the words used by reading words into 
it unless there is some overriding need to 
reconcile a conflict with a statutory pro- 
vision. I fail to see the need for reading 
a limitation in Section 394-A of the Act 
confining the term ‘application’ to a peti- 
tion when the rules clearly indicate that 
the word 'applications’ cover applications 
by summons as weU as applications by 
means of petitions. The limitation can only 
be introduced by adding words. It was 
held in Dr. Iswari Prasad v. Registrar Uni- 
versity of Allahabad, 1955 AJl LJ 244 = 
(AIR 1955 All 131): “It is, however, a 
well known rule of construction that if 
there is nothing to modify or qualify the 
language which the Statute contains it 
must be construed in the ordinary and 
natural meaning of the words”. I find 
nothing either in the enactment or in the 
rules to indicate that the word ‘applica- 
tion’ is used in Section 394-A for applica- 
tions by petitions only. Nor do I find a 
conflict between Section 394-A (Sic and?) 
the Companies (Court) Rules. . 

13. Coming to the question whether the 
diare-holders have a locus standi or not 
to be heard at this stage, it is dear that 
there is no statutory provision, such as 


Secffion 394-A of tiie Act, for . serving 
notices upon them before a decision to 
hold a meeting. Nevertheless, the ques- 
tions which require adjudication in pro- 
ceedings imder Section 391 (1) of the Act, 
even before the stage of the approval of 
an arrangement is reached, are given in 
Buie 69. These are dedded when giving 
"directions at hearing of summons". 
"Hearing”, as contemplated by Rule 69, 
obviously implies hearing of all sides whidi 
are to be heard. The matters to be dedded 
after hearing of the summons are specified 
as follows: — 

" (1) determining the class or 

classes of creditors and/or members whose 
meeting or meetings have to be 'held for 
considering the proposed compromise or 
arrangement; 

(2) fixing the time and place of such 
meeting or meetings; 

(3) appointing a diairman or chairmen 
for the meeting or meetings to be hdd, as 
the case may be; 

(4) fixing the quorum and the procedure 
to be followed at the meeting or meetings, 
including nothing by proxy; 

(5) determining the values of the cre- 
ditors and/or the members, or the credi- 
tors or members of any class, as the case 
may be, whose meetings have to be held; 

(6) notice to be given of the meeting or 
meetings and advertisement of such 
notice; 

(7) the time within which the chairman 
of the meeting is to report to the Court 
the result of the meeting, and such other 
matters as the Court may deem neces- 
sary”. 

14. Now each of the questions specified 
above involves the interest or at least the 
convenience of persons whose meetings 
are to be hdd. ■ 

15. I may also mention here another 
matter which is said to be involved in the 
dedsion of the petition before me. This 
arises out of the definition of the term 
"company” given in Section 390 which 
says. “In Sections 391 and 393 (a) the ex- 
pression 'company' means any company 
liable to be wound up under this Act”. 
It has been contended on behalf of the 
share-holders who desire a hearing to be 
given to the share-holders before a 
dedsion is taken to hold the meeting that 
the word ''company” as used in Sec. 391, 
is necessarily confined to a company which 
has incurred the liability to be woimd up 
or is at least one which may have incurred 
such a liability and that the applicant com- 
pany is not such a company. On the other 
hand, it is ■ contended that provisions of 
S. 391 (2) make a distinction between com- 
panies which are not being wound up and 
those which are being wound up. It is also 
pointed out that the words "liable to be 
wound up” used in Section 390 (a), merely 
indicate that even unregistered companies, 
which are liable to be wound up imder 
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the Act. may apply imder Section 391. 
There is, I find, some authority to support 
each of the two views. I do not propose 
to decide this question at this stage before 
hearing all parties concerned. The share- 
holders are, in my opinion, necessary par- 
ties before a decision can be taken on this 
matter and other matters specified in 
Rule 69. 

16. It has also been pointed out that 
the Central Government may also be in- 
terested in drawing the attention of the 
Court to certain matters which may make 
the holding of a proposed meeting or 
meetings necessmry or unnecessary. It 
may be shown, with the help of the in- 
formation made available bv. the Com- 
pany Law Board, that the company pro- 
posed to be amalgamated with another is 
not being run in a satisfactory manner and 
is liable to be woimd up. Or, it may be 
pointed out that there is no need for hold- 
ing a meeting of share-holders or credi- 
tors for deci<fing whether an amalgama- 
tion should take place because the Central 
Government itself was about (Sic to?) pass 
an order under Section 396 that it is es- 
sential in public interest that a am^gama- 
tion should take place. The share-holders 
mav also be interested in pointing out 
whether the use of the powers of the 
Court imder Section 391 is at all called 
for in a case and whether it is not a matter 
which should be left to voluntary ded- 
dons by the members of the companies 
concerned. These are questions on whidi 
a hearing at the initial stage may prevent 
unnecessary orders under Section 391 (1) 
and save unnecessary waste of time, 
energy and money. 

17. It may also be mentioned here 
that even if the rules do not specifically 
provide for notice, Rule 9 of the Com- 
panies (Court) Rules enables this Court, 
in the exercise of its inherent powers, to 
issue directions for service of notice upon 
the parties interested or concerned, if no 
specific rule was there for this purpose. 

As I have already indicated, my view is 
that both the Central Government as well 
as the share holders of the Company, who 
are distinct legal entities apart from the 
company (See: Charanjit Lai ChowSiury 
V. Union of India, AIR 1951 SC 41), are 
entitled to be heard before a dedsion is 
taken under Section 391 (1), This is impli- 
ed, in my opinion, from the nature of the 
function to be nerformed by the Court 
under Section 391 (1). The function is 
undoubtedly a judidd function in a pro- 
ceeding which begins with the filing of 
application before the Court and termi- 
nates in an order under Section 391 (1) 
before another stage or proceeding under 
Sec. 391 (2) is commenced and terminat- 
ed, The correct rule to be applied in such 
cases is that, Tonless the right of the par- 
ties concerned is necessarily exduded by 


some dear statutory provision, notice 
should be given to them. Accordingly, I 
hold that both the Central Government as 
wdl as the share-holders are entitled to. 
a notice at this staga 

18. The next question which arises Es 
that of form in which notices are to be 
issued. It is pointed out that there are 
a very large number of diare-holders. The 
issue of a notice with copies of the af- 
fidavit and the proposals may entaU un- 
necessary expense and delay. Rule 32 of- 
the Companies (Court) Rules provides the 
mode of service. It provides that ordi- 
narily "all notices, summonses, and other 
documents required to be served on any 
person, may be served either nersonaUy 
by delivering a copy thereof to such per- 
son, or upon his advocate where he appears 
by advocate, or, except where personal 
service is required, by prepaid registered 
post for acknowledgment due addressed 
to the last known address of such person,” 
It is also provided there that where no 
acknowledgment rigned by the addressee 
or his duly authorised agent is received 
orders of Court shall be obtained as to the 
sufficiency of service or as to such further 
steps to be taken for service as the Court 
may direct. The proviso makes it pos- 
sible for the Court to presume service 
when a notice, summons, or other docu- 
ment has been sent and has not been re- 
turned undelivered to the port office in 
the ordinary course. This rule is made 
subject to any order of the Court which 
may suitably modify or adopt the mode of 
service to the requirements of a case. It 
will be noticed that all that the rules re- 
quire in such a case is the service of the 
summons and not of other material. 

In the present case, the affidavit sup- 
porting the summons is a fairly long 
document. I, therefore, dispense with the 
need to serve copies of the supporting af- 
fidavits upon the share holders. The Cen- 
tral Government has already been served 
with a copy of the affidavit through its 
counsel. The share-holders may be served 
through summons in form 33 by ordinary 
post and publication. The sending of the 
summons may be evidenced by certificates 
of posting. Service by registered post is 
dispensed with. The next date of hearing 
of the application is fixed at 13-11-1968 by 
consent of parties. The affidavits in reply 
should be filed by that date. As Mr. S. N. 
Kacker, appearing on behalf of one of the 
share-holders, has prayed for a conv of 
the affidavit in support of the summons, 
he will be supplied with a copy of the af- 
fidavit in support of the summons in the 
course of the day. Other share-holders, 
who put in appearance and desire copies 
of the affidavit, may obtain copies by ap- 
plying similarly for copies on the next 
date of hearing. This procedure will 
obviate delay in the hearing of the ap- 
plication which is the main objection of 
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the ar>rilicant against service of notices at 
this stage on parties concerned. 

Order accordingly. 
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(A) Mabomedan Law — Gift — Vali- 
dity — Statement in gift deed by donor 
that possession has been delivered to donee 
is not conclusive but only gives rise to a 
rebuttable presumption. 

Under the Mabomedan Law a recital in 
the gift deed that possession has been 
delivered to the donee of the property 
gifted gives rise to a presumption only of 
such delivery and the presumption may 
be rebutted by those challenging the gift. 
The presumption may be rebutted by 
establishing that the subsequent conduct 
of the donor is inconsistent with the mak- 
ing of the gift or by demonstrating the 
patent improbability of what is stated by 
the recital. The subsequent conduct of the 
donor has been considered by the Courts 
in India as of great relevance in deter- 
mining whether possession had been 
delivered and a valid gift completed. 
(1889) 16 Ind App 205 and (1879) 5 QBD 
188 and (1863) 3 B and S 474 and (1895) 
ILR 18 All 1 and (1913) 11 All LJ 726 and 
(1905) ILR 28 All 147 and (1905) 
ILR 29 Bom 468 and (1907) ILR 30 Mad 
305. Dist; AIR 1939 Bom 449 and AIR 1964 
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AIR 1932 Cal 497 and AIR 1934 Bora 21, 
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(B) Mabomedan Law — Gift — Vali- 
dity — Relinquishment by donor of all 
ownership and domain over property is 
essential. AIR 1923 Pat 481 and AIR 
1928 PC 108 and ILR 21 AH 1G5, Rel. on; 
(1884) ILR 10 Cal 1112 and (1888) 15 Ind 
App 81 and AIR 19G6 SC 1194 and AIR 
1964 SC 275 and AIR 1932 PC 13, Dist. 

(Para 21) ' 

(C) Mabomedan Law — Gift — Essen- 
tials — Delivery of possession essential — 
Registration of gift deed not enough. 

One of the three essentials of a gift 
trader the Mahomedan Law is the delivery 
of possession of the subject of the 
gift by tile donor to the donee. 
Registration of a deed of gift does not 
cure the want of delivery of possession 
nor is the mutation of names a valid sub- 
stitute for delivery of possession. Muta - 
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tion of names is not necessary to complete 
the transfer, of possession. But the deli- 
very of possession contemplated is not 
always the physical delivery. The deli- 
very should be such as the subject of the 
gift is susceptible of. A constructive deli- 
very. and in some cases a symbolic deli- 
very. has been held to be a good and suf- 
ficient compliance with the requirements 
of the law. AIR 1922 PC 281 and AIR 
1932 PC 13, Eel; AIR 1964 SC 275. Dist. 

(Para 43) 
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Brii Lai Gupta and M. A. Ansari, for 
Appellant; Rajeshwari Sahai, Krishna 
Chandra Saxena, B. C. Saxena, for Res- 
pondents. 

PATHAK J. : — This special appeal is 
directed against the judgment and 
decree of a learned single Judge of this 
Court affirming the dismissal of a suit by 
the trial Court 

2. Rafi Ullah Khan had a son, Rafi-ul- 
Qadar. Rafi-ul-Qadar had two wives, of 
whom the appellant, Noor Jehan Begum, 
is one. The first respondent Muftkhar 
Dad Khan, is a son by the other wifa 

3. According to the appellant, on 
September 5, 1916 Rafi. Ullah Khan ex- 
ecuted a gift deed in favour of the appd- 
lant transferring a grove comprised in 
three plots with a total area of 16.23 acres 
situat^ in Mauia Ahmadpur Niazpur, 
pergana and tehsil Shahjahanpur. district 
Shahiahanpur. It is alleged that Rafi 
UUah Khan put her in proprietary posses- 
sion of the grove. Admittedly, no muta- 
tion proceedings were taken at the time. 
In September 1942, Rafi Ullah Khan 
caused a mutation application to be filed 
by the appellant and conveyed his written 
consent to the mutation. Before the muta- 
tion proceedings could conclude Rafi Ullah 
Khan died on September 25. 1942. There- 
after. the first respondent opposed the 
mutation application and it was rejected. 
Upon a subsequent application, mutation 
was effected in favour of the first respon- 
dent. the third to tenth respondents and 
one Shirin Begum, who claimed to be 
another wife of Rafi Ullah Khan. Alleg- 
ing that she was the rightful owner of 
the grove under the gift deed, the appel- 
lant instituted the present suit praying for 
declaration and possession in respect of 
the grove and also for damages on ac- 
count of two Shisham trees cut down by 
the first respondent 

4. The suit was contested by the first 
and' second respondents. The defence in 


the main was that Rafi Ullah Khan did 
not execute any gift deed in favour of the 
appeUant that in any event he never in- 
tended to act upon the gift deed and he 
con^ued as before in proprietary pos- 
session and enjoyment of the grove and 
possession never passed to the appellant. 
It was further, alleged that a few days 
before his death when Rafi Ullah Khan 
was unconscious the appellant obtained 
his thumb impression on some blank 
papers which were later employed in 
mutation proceedings in her favour. Sub- 
sequently, after Rafi Ullah Khan’s deaffi 
the appellant herself made an application 
on December 20, 1942 as guardian of the 
minor heirs of Rafi Ullah ]^an praying 
that mutation be effected in tiieir favour 
and the other heirs. That resulted in the 
grove being recorded in the names of the 
respondents. 

5. The trial Coi^ dismissed the suit 
It found that the gift deed was executed 
by Rafi Ullah Khan, that the appellant 
accepted the gift but that Rafi Ullah. 
Khan, never delivered possession of the 
grove to the appeUant, and that the gift 
deed was never acted upon. It also foimd 
that Rafi Ullah Khan was not in his senses 
from September 20. 1942 to September 25, 
1942 and remained in a stupor up to his 
death, in which condition his thumb im- 
pression was obtained on blank papers 
which were later written upon purporting 
to convey his consent to mutation in 
favour of the appeUant. 

6. An appeal by the appeUant against 
the decree of the trial Court has been 
dismissed by a learned single Judge of this 
Court, and now this special appeal has 
been preferred. 

7. The contention on behalf of the ap- 
peUant is that there was a completed gift 
of the grove by Rafi UUah Effian in favour 
of the appeUant 

8. According to MuUa’s "Principles of 
Mahomedan Law” it is essential to the 
validity of a gift that there should be (a) 
a declaration of a gift by the donor (b) an 
acceptance of the gift express or implied, 
by or on behalf of the donee, and fc) deU- 
very of possession of the subject of the 
gift by the donor to the donee (16th Ed., 
Section 149. P. 141). There should be a 
deUvery of such possession as the subject 
of the gift is susceptible Ibid, S. 150, 
P. 142. If these conditions are complied 
with, the gift is complete. 

9. The gift deed dated September 5, 
1916 recited that the donor, Rafi UUah 
Khan, had made a gift of the grove to the 
appeUant and had put her in proprietary 
possession and occupation of it. that he 
had no right left in the property and she 
was entitled to get her name en- 
tered as proprietor of the grove. 
The gift deed was forwarded by Raff 
Ullah Khan, when he was at Shahiahanpur, 
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session and put the donee in _ possession, 
that, of course, is an admission of the 
donor of the fact of delivery of possession 
to the donee. The effect of this is only 
that the person who contends to the con- 
trary, namely, that no possession was deli- 
vered should establish the contention,” 
The learned Judges repelled the conten- 
tion that in an earlier case decided by the 
same Court, Mohammad Yusuf Eowther 
V. Mohamed Yusuf Rowther, AIR 1958 
Mad 527, the Court had accepted the pro- 
position stated by the Judicial Committee 
is laying down an absolute rule. • The 
learned Judges observed: — 

"Learned counsel relied upon this deci- 
sion as if it laid down that the admission 
is conclusive and would not admit of fur- 
ther enquiry by the Court as to the 
factum of delivery pursuant to the gift. 
But Raiagopala Aiyangar, J. himself ob- 
served in tliat decision: — 

The proper rule to apply here as re- 
gards the burden of proof would be to 
hold that the declaration by the donor of 
his having parted with possession was an 
admission binding upon the parties which 
however they might by cogent evidence 
disprove but in the absence of indepen- 
dent proof by them the presumption raised 
by the admission ought to suffice to sup- 
port the deed. 

The recital in the gift deed as to deli- 
very of possession will as an admission 
operate as conclusive only in the absence 
of other proof to the contrary.” 

The learned Judges, went on to note that 
the presumption was rebutted among other 
circumstances by the omission to effect 
mutation of names or change of Pattas 
after the execution of the gift deed. And 
as long ago as Jhumman v. Husain, AIR 
1931 Oudh 7, the Oudh Chief Court ex- 
pressed the same view that the declara- 
tion by the donor that possession had 
been given to the donee could not be re- 
garded as conclusive. This Court in 
Mt. JamUunnissa v. Sheikh Mohd. Zia, 
AIR 1937 All 547 hesitated to accept the 
proposition as a final statement of the law 
that the admission by the donor that 
possession had been delivered was con- 
clusive and binding on him. It was 
observed that the admission 

"Certainly throws a heavy burden on 
the donor to show that the statement was 
untrue and was false.” 

14. The appellant relies on Sajjad 
Ahmad Khan v. Kadri Begxim, (1895) ILR 
18 All 1: but it is of some significance that 
the learned Judges in that case pointed 
out that pursuant to the gift deed muta- 
tion of names had been effected in favour 
of the donee and that admittedly he was 
in possession. 

15. There is one case, however, name- 
ly Namdar Khan V. Mohmmad Siddiq, 
(1913) 11 All LJ 726, where a learned 


single Judge of this Court held that a re- 
cital in the gift deed stating lhat pro- 
prietary possession had been given to the 
donee was sufficient to complete the gift 
That decision, however, proceeds upon its 
own facts and in my opinion caniiot serve 
as authority for the proposition that the 
recital is conclusive and cannot be re- 
butted, 

16. The appellant also refers to Aship- 
tel V. Brayan, (1863) 3 B & S 474 and 
Simm V. Anglo American Telegraph Co., 
(1879) 5 QBD 188 at page 202 CA. I am 
not satisfied that those cases assist the 
appellant having regard to the facts of the 
case here. 

17. It seems to me that under the 
Mahomedan Law a recital in the gift deed 
that possession has been delivered to the 
donee of the property gifted gives rise 
to a presumption only of such delivery 
and the presumption may be rebutted by 
those challenging the gift. The presump- 
tion may be rebutted by establishing that 
the subsequent conduct of the donor is 
inconsistent with the making of the gift 
or by demonstrating the patent improba- 
bility of what is stated by the recitaL 

18. The subsequent conduct of the 
donor has been considered by the Courts 
in India as of great relevance in determin- 
ing whether possession had been deliver- 
ed and a valid gift completed. In Sultan 
Miya v. Ajibakhatoon Bibi, AIR 1932 Cal 
497 Mitter, J., observed: — 

"That subsequent conduct of the donor 
is of great materiality would appear from 
the remark made by Sir Barnes Peacock 
in the course of argument in Ammeroon- 
nissa’s case (1875) 2 Ind App 87. 

Sir Barnes Peacock remarked as follows: 

'But the mode in which the father dealt 
with the profits would be important as 
regards the bona fides and completeness 
of the gift as throwing light upon the 
intention.’ 

In the case before their Lordships, the 
intention to make a gift was manifested 
in a registered hibanama and yet their 
Lordships referred to the subsequent con- 
duct of the donor, i.e. his acts and conduct 
after completion of the gift to .fudge 
whether the gift was bona fide or noL” 

Adverting to the facts of the case the 
learned Judge went on to say: — 

"But this, presumption in favour of the 
donee is rebutted by the circumstance that 
the donor, on every conceivable occasion, 
when change or mutation of names could 
be effected, acted contrary to the tenor of 
the deed of gift. There was no mutation 
of names in the landlord’s sherista, and 
in the Record of Rights, the name of the 
donor was entered against this property 
and the rents and profits were appropriat- 
ed by the donor. If the intention was to 
make the gift, one could have expected 
that the rent and profits issued out of the 
gifted properly would be earmarked foi; 
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the infant child and would be dealt with 
apart from the rest of the donor's pro- 
perties which would descend after his 
death to his other heirs. The gift is not 
valid in the circumstances. 

The true rule appears to me to he this. 
Though a gift might be purported to be 
made and every overt act appears to have 
been takers which this law requires for 
the completion of the gift, yet, if ttiere is 
no bona fide intention to make the gift, 
the transfer will not take efiect ............ 


19. I might also refer to the observa- 
tions of Tyabji. J. in Ebrahim Alibhai 
Akuji V. Bai Asi, AIR 1934 Bom 21. 

“Jn all cases in which the question Is 
raised whether a gift governed by 
Mahomedan law has been completed, the 
most satisfactory method of dealing with 
the question is to direct attention to the 
conduct of the donor and the donee after 
the time when the gift is said to have 
been completed. 

If, after that time the alleged donor 
continues to take the benefit of the sub- 
ject of the gift whether it consiste of re- 
aping the harvest, of the recovery of the 
rents or actual occupation, or of such other 
benefit, whatever it be, as can accrue to 
the owner from the ownership of the par- 
ticular subject of gift then the possession 
of the subject of the gift has not been 
transferred. If the donee is permitted, 
directly or indirectly to receive the bene- 
fit, then the possession is transferred.” 

20. It is apparent from the manner in 
which Rafi UUah Khan continued to deal 
with the property that he had not trans- 
ferred possession of it to the appellant. 
The evidence on the record amply 
demonstrates that his conduct in relation 
to the property even after the execution 
of the gift deed is inconsistent with the 
assertion that he delivered possession of 
the property to the appellant. Indeed, the 
recital in the gift deed that possession had 
been delivered is evidently improbable 
because about the time when the gift deed 
was executed Rafi Ullah Khan was in 
Shahjahanpur while the appellant was 
residing with her husband at Azamgarh. 
AccordSng to the appellant herself, deli- 
very of possession did not take place imtil 
some months after the execution of the 
gift deed. 

21. The authorities are united on the 
point that to validate a gift it is essential 
that the donor should divest himself com- 
pletely of aU ownership and domain over 
the subject of the gift Macnaghten in his 
Principies and Precedents of Moohum- 
madon Law P. 51, S. 8 says: 

"The gift caimot be implied. It must 
be express and tmequivocal, and the in- 
tention of the donor inust be demonstrated 
by his entire relinquishment of the thing 


given and the gift is nuU and void when 
he continues to exercise any act of owner- 
ship over it.” 

22. The Judicial Commitee in Musa 
Myan v. Kadar Bux, 55 Ind App 171 = 
AIR 1928 PC 108 observed that the re- 
linquishment of control over the subject 
was necessary to complete the gift And 
in Dalpheroo Mian v. Bangali Mali, AIR 
1923 Pat 481 the Patna High Court pointed 
out that where the property was not ab- 
andoned by the donor after making the 
gift but the donor continued to consider 
himself as its owner there was no valid 
gift. It is necessary that the donor should 
do aU that is in his possession abdicate his 
ownership and vest it in the donee. If the 
possession of the property can be given 
it is essential that it should be. If the 
property does not admit of actual transfer 
of possession, there must be some overt 
act on the part of the donor evidencing 
the intention to divest himself of the 
ownership and transfer it to the donee. 
The principle is precisely stated in Anwari 
Begum V. Nizam-ud-din Shah, (1896) ILR 
21 AU 165 at pp. 170. 171: 

"There is no doubt that the principle of 
Muhammadan Law is that possession is 
necessary to make a good gift, but the 
question is, possession of what? If a 
donor does not transfer to the donee, so 
far as he can, aU the possession which he 
can transfer, the gift is not a good one. 
As we have said above, there is, in our 
judgment, nothing in the Muhammadan 
law to prevent the gift of a right to pro- 
perty. The donor must, so far as it is 
possible for him, transfer to the donee that 
which he gives, namely, such rights as he 
himself has; but this does not imply 
where a right to property forms the sub- 
ject of a gift, the gift will be invalid un- 
less the donor transfers, what he himself ' 
does not possess, namely, the corpus of 
the property. He must evidence the re- 
ality of the gift by divesting himself, so 
far as he can of the whole of what he 
gives.” 

23. It is pointed out by the appeUant 
that what was gifted to her were zamin- 
dari rights and it is not possible to make 
physical delivery of such rights. It is said 
that as zamindari rights are in the nature 
of incorporeal rights no delivery is pos- 
sible in their case. Reference is made to 
MuUick Abdool Guffoor v. Muleka, (1884) 
ILR 10 Cal 1112. In that case the pro- 
perty. which was the subject of the gift, 
consisted of several zamindaries and diares 
hi zamindaries let out to tenants, certain 
malikana rights and a considerable quan- 
tity of house property and garden lands. 
The Calcutta High Court referred to the 
impossibility of a literal application of the 
plea requiring actual delivery of posses- 
sion because, it was observed, lands in 
India were almost all let out on leases of 
some kind and what is usually called pos- 
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session in this country was not actual or 
Ichas possession, but the receipt of the 
rents and profits. 

The Court was impressed by the dr- 
cumstance that if lands let on rent or 
leases could not be made the subject of 
a gift then many thousands of gifts which 
had been made over and over again of 
zamindari properties would be invalidat- 
ed. In respect of all the properties before 
the Court, the consideration which deter- 
mined the opinion of the learned Judges 
was that the properties had been let out 
on lease or represented a chose in action. 
In that sense, the case before us is dis- 
tinguishable on its facts. It is not a case 
where the grove had been leased out and 
the right conveyed to the donee was the 
right to realise rent from the tenants. 

24. It is urged that delivery of posses- 
sion was not necessary when the gift deed 
itself authorised the donee to tSce pos- 
session. We are referred to Mahomed 
Baksh Khan v. Hosseini Bibi, (1888) 15 
Ind App 81 (Cal).' It is clear, however, from 
the opinion of the Judicial Committee in 
that case that the further circumstance 
which determined the validity of the gift 
was that in fact the donees did take pos- 
session. We have been referred to the 
observations of the Supreme Coimt in 
Macbool Alam v. Khodaija, AIR 1966 SC 
1194 at p. 1197:— 

"To validate the gift, there must also 
be either delivery of possession or failing 
such delivery, some overt act by the donor 
to put it within the power of the donee to 
obtain possession.” 

In that case, however, the Supreme Coxirt 
was concerned with property which at 
the time when the gift was made was in 
the possession of a trespasser. 

25. As I have already said, the evi- 
dence on the record aniply proves that 
despite the execution of the gift deed Rafi 
Ullah Khan continued to exercise pro- 
prietary rights in respect, of the grove as 
owner thereof. Not only did the manage- 
ment of the grove continue as before with 
him, but he continued to enjoy its profits 
and to appropriate to himself the sale 
proceeds from its produce. I am fully 
satisfied that Rafi. Ullah Khan did not 
divest himself of the ownership and 
domain over the grove. 

26. At this stage, reference may use-, 
fully be made to the circumstances which 
persuaded Mitter, J. in AIR 1932 Cal 497 
(Supra) to hold that the gift deed did not 
take effect. The circumstances were. 

(1) There was no mutation of the name 
of the son in the landlord’s sherista, 

(2) In the record of rights finally 
published within three years of the 
deed of gift, there, is no entry in the 
name , of the son but possession was 
shown with the father. 

(3) Appropriation of the rent and profits 
by the donor. 


All these circumstances correspond 
broadly to what has been fotmd in the 
case before us. 

27. In support of the submission that 
Rafi Ullah Khan had divested himself of 
the ownership of the grove by handing 
over the gift deed to the appellant, the 
appellant also relied upon Valia Peedfica- 
kandi Katheessa Unnna v. Pathakkalan 
Narayanath Kunhamii, AIR 1964 SC 275. 
That, however, is a case where the gift 
was made by the husband to his minor 
wife who had attained puberty and disc- 
retion. The Supreme Court relied upon 
the rule that in the case of a gift made 
by a husband to his wife actual delivery 
of possession was not necessary to com- 
plete the gift. In Mohammed Sadiq. Ali 
Khan v. Fakr Jahan Begam, 59 Ind 
App 1 = AIR 1932 pc 13 the Judicial 
Commitee pointed out: 

"In case of a gift by a husband to his 
wife, their Lordships did not think that 
Muhammadan Law requires an actual 
vacation by the husband and an actual 
taking of the possession by the wife. 
In our opinion the declaration made by 
the husband followed by the handing over 
of the deed was sufficient to establish the 
transfer of possession”. 

So also no transfer of possession is neces- 
sary in the case of a gift by a father to his 
minor child or by a guardian to his ward. 
But there is no warrant for extending the 
rule to the case of gift made by a donor 
to his daughter-in-law. 

28. There are other cases where the 
Courts have accepted the proposition that 
delivery of possession is not a sine qua 
non to the validity of . a gift of immove- 
able property. But those are cases where 
the donor and donee were both residing 
in the property at the time of the gift. 
In such a case the gift is completed by 
some overt act by the donor indicating a 
clear intention on his part to transfer 
possession and to divest himself of all 
control over the subject of the ^ft. The 
principle was applied in Humera Bibi v. 
Naijm-tm-nissa, (1905) ILR 28 All 147 
where a Mohammedan lady who ■ had 
brought up her nephew, as her . son ex- 
ecuted a gift deed, in favour of the 
nephew, of a house in which they were 
both residing at the time of the gift. It 
was also applied in Bibi Khaver v. Bibi 
Riikhia, (1905) ILR 29 Bom 468 where 
the gift was made to a daughter-in-law 
and her children, in Kandath v. Muslium, 
(1907) ILR 30 Mad 305 where the gift was 
made by a mother to her daughter, in 
Baldeo Prasad Bal Govind v. Shubratan, 
1936 All LJ 590 where the ^t was made 
by the donor to his daughter-in-law, and 
in AIR 1937 All 547 (Supra) where the 
gift was made by the donor to his relation, 
a Pardahnashin lady, who was also a co- 
sharer in the property and was, therefore, 
in constructive possession of It 
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29. In the case before us there Is 
nothing to show that at the time when the 
gift deed was executed by Rafi Ullah 
:^an the appellant was already in posses- 
sion of the grove. And, as I have ^eady 
pointed out, the conduct of Rafi UUah 
Khan after the execution of the gift deed 
establishes that he did not intend to 
transfer the proprietorship in the grove 
to the appellant upon the execution of the 
gift deed. 

30. That suffices to dispose of the 
appeal. 

31. I may mention that an applica- 
tion for amendment of the plaint has been 
made by the appellant. The appellant 
points out that as a result of the enact- 
ment of the U. P. Zamindari Abolition 
and Land Reforms Act the appellant has 
acquired the status of a bhumidhar of the 
grove. The amendment is opposed princi- 
pally on the ground that it is belated, I 
see no reason why the amendment should 
not be allowed, specially when bhumi- 
dhari rights are claimed as a result of the 
change of the law during the pendency of 
the case. In the circumstances, I would 
have allowed an opportunity to the res- 
pondents to amend their written state- 
ments, but as I am for dismissing the 
appeal I consider it xmnecessary to post- 
pone the disposal of the appeal necessitat- 
ed by the grant of such opportxinity. 

32. I may, also point out that the first 
respondent has urged that if the appeal is 
not dismissed on the merits the suit and 
the appeal must be held to have abated 
by reason of Section 5 (2) (a) of the U. P. 
Consolidation of Holdings Act. The appel- 
lant contends that there is no abatement. 
In the circumstances that I see no force in 
the appeal, it is not necessary for me to 
express any opinion on this point. 

33. The appeal fails and is dismissed 
with costs. 

34. GIILATI J.;— This is a plaintifi’s 
special appeal directed against the judg- 
ment and decree of a learned single Judge 
of this Court. 

35. It is not necessary to narrate the 
facts in detail as they have been 
set out in the judgment of my brother 
Pathak, J. In brief, the plaintifi’s case is 
that she is the daughter-in-law of Hafi 
UUah Khan who gifted to her in 1916 the 
grove in dispute. After the death of Rafi 
UUah Khan, she filed a suit for the de- 
claration that she was the owner of the 
grove in dispute and also for damages on 
the allegation that defendant No. 1 had 
cut away from the grove the two shesham 
trees. The suit was resisted by Mukhtar 
Dad Khan who is son of the plaintiff’s 
husband from another wife and the defen- 
dant No. 2 the sister of one Shirin Begam, 
deceased, who claimed to be the second 
wife of Rafi UUah Khan. The suit was 
dismissed by the trial Court and the judg- 
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ment of the trial Court has been affirmed 
by the learned Single Judge of this Court. 

36. The gift is evidence by a registered 
deed of gift, which was sent to the donee 
at Azamgarh where she was residing with 
her husband Khan Bahadur Mohammad 
RaEL-ul-Qadar, where he was posted as 
Deputy CoUector. The gift deed was deli- 
vered to the plaintiff by her husband which 
she accepted and was conveyed to the 
donor by means of a letter. 

37. The aUegation on behalf of the 
contesting defendants that the gift deed 
was a fictitious document, has been dis- 
believed by the learned Single Judge, and, 
in my opinion, rightly. The plaintiff’s 
case that a validly executed deed of gift 
duly registered was sent to her and she 
conveyed her acceptance thereof, has been 
proved beyond doubt. 

38. ’The main grmmd upon which 
plaintiff has faUed is the want of deUvery 
of possession to her of the gifted pro- 
perty. The plaintiff attempted to prove 
the deUvery of possession in two ways. In 
the first place, she aUeged that soon after 
the receipt by her of the gift-deed, she 
went to Shahjahanpur where her father- 
in-law was residing and she along with 
her husband accompanied Rafi UUah Khan 
to the grove where the latter stated that 
he had made the plaintiff the owner of 
the grove and put her in possession there- 
of. According to her she thanked her 
father-in-law in the grove and said that 
as she was generally Uving outside he 
(father-in-law) should manage the grove. 
She also stated that she brought some 
mangoes from the grove. 

39. If this part of the story is accepted, 
the deUvery of possession would stand 
proved but unfortunately for the plain- 
tiff this story of her’s has not been accept- 
ed by the trial Court nor has it found 
favour with the learned Single Judge nor 
indeed with my brother Pathak, J. After 
giving my anxious consideration, I am also 
of the opinion that this plea of the plain- 
tiff has not been estabUshed. It was not 
mentioned in the plaint nor is there any 
evidence in support thereof excepting the 
plaintiff’s own statement. This plea ap- 
pears to be an afterthought on the part 
of the plaintiff with a view to making 
good a serious deficiency in vaUd gift 
imder the Mohammedan Law which re- 
quires not only the acceptance of the gift 
by the donee but also the deUvery of pos- 
session of the gifted property by the 
donor to the donee. 

40-41. In the alternative, the plaintiff 
reUed upon the mutation proceedings in 
her favour initiated just before the death 
of the donor in September, 1942. Accord- 
ing to the plaintiff, Rafi UUah Khan asked 
her to file an appUcation for mutation in 
her favour and he gave his written con- 
sent in that behalf but before the muta- 
tion could be effected, Rafi XUlah Khan 
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died. In support of this part of the story,, 
the plaintiff has produced a number of 
witneses. One. of the witnesses is Abdul 
HaMm -Khan who was then the President 
of the Judicial Committee, Gwalior State. 
He is the nephew of the plaintiff. He 
stated that shortly after the death of Eafi- 
ul-Qadar, the plaintiff's husband and Eafi 
Ullah Khan’s son, he visited Shahjahanpur 
to offer his condolences to Eafi Ullah Khan 
on the demise of his son. There the wit- 
ness came to know about the deed 
of gift which was executed by Eafi 
Ullah Khan in favour of the plain- 
tiff. There was a discussion between the 
plaintiff and Eafi Ullah Khan about the 
mutation. The witness advised Eafi UUah 
Khan that it was desirable to get muta- 
tion in plaintiff’s favour. Eafi Ullah Khan 
is stated to have remarked that he was 
not aware that a registered deed was not 
sufficient to create a valid gift. He how- 
ever, accepted this suggestion, called Mr. 
Eaza Husain, a pleader and instructed him 
to have the plaintiff’s name mutated. Mr. 
Eaza Hussain has also appeared as a wit- 
ness. He corroborated the statement of 
Abdul Hakim Khan to the effect that Eafi 
UUah Khan had asked the witness to file 
an application for mutation on the basis 
of the gift deed. The witness then wrote 
out an appUcation and presented it before 
the Court concerned on September 23, 
1942. The appUcation was thumb marked 
by Eafi UUah Khan, as according to this 
witness, Eafi XUlah Khan was very weak 
and was not in a position to put his signa- 
ture. The appUcation was also witnessed 
by Miokhtar Dad Khan, aUas Eais Mian 
who later on was one of the main con- 
testing defendants in the suit. 

Mukhtar Dad Khan has not denied his 
signature on the mutation appUcation. In 
these circumstances, I am fuUy satisfied 
that this part of the story of the plaintiff 
is also proved. There is no reason to ffis- 
beUeve the testimony of Abdul Hakim 
Khan who is a respectable and responsible 
person and of Eaza Hussain, the lawyer, 
Eaza AU Khan is another witness of this 
part of the plaintiff’s case. He is a nephew 
of Eafi UUah Khan deceased. He stated 
that Eafi UUah Khan had put his thumb 
mark on the mutation appUcation in Ms 
presence and that Eais Mian and LaUoo 
Khan had signed the appUcation. Eais 
Mian, as stated earUer, is defendant No, 1, 
and LaUoo Khan is the nephew of Eafi 
UUah Khan, deceased. Eaza AU Khan 
indeed is an interested witness as he was 
the plaintiff’s pairokar in the civU suit and 
was also her mukhtar-i-am. There is evi- 
dence of strained relations between' him 
and Eais Mian but since Eais Mian has 
not denied Ms signature, I see no reason 
why Eaza AU Khan should be disbeUeved, 

From the evidence relating to tins aspect 
of the case, the foUowing things are esta- 
blished. 


(i) That Eafi UUah Khan had genuinely 

intended to make the gift and his 
intention remained unimpaired right 
upto the time of Ms. death. 

(ii) That Eafi UUah Khan was aU along 

imder the impression that' the exe- 
cution by him of a registered deed 
of gift and the deUvery of the gift 
de^ to the donee was enough to 
. bring about a vaUd gift. 

(iii) That as soon as he was advised to 
have the donee’s name mutated, he 
immediately took steps to have the 
needful done. 

(iv) That ne conveyed his consent to the 
mutation being effected in the name 
of tile donee. 

42. The question, however, arises as 
to whether ^ tMs is enough to constitute 
a vaUd gift according to Mahomedan Law. 

43. One of the three essentials of a gift 
under the Mahomedan Law is the deUvery 
of possession of the subject of the gift by 
the donor to the donee. The law seems 
to be extremely rigid on tiiis point. Ee- 
gistration of a deed of gift does not cure 
the want of deUvery of possession nor is 
the mutation of names a vaUd substitute 
for deUvery of possession. Indeed, the 
mutation of name is not necessary to com- 
plete the transfer of possession. But the 
deUvery of possession contemplated is not 
always the physical deUvery, The deli- 
very should be such as the subject of the 
gift is susceptible of. A constructive deU- 
very, and in some cases a symboUc deU- 
very, has been held to be a good and suf- 
ficient compUance with the requirements 
of the law. 

44. It must not be forgotten that at the 
time when the Mahomedan Law came to 
be formulated, there did not exist modern 
laws, like the Transfer of Property Act, the 
Eegistration Act and .the Ee venue Acts, 
The transfer of physical possession could 
at that time, be the only mode by wMch 
the intention of the donor and tiie donee 
could be ascertained beyond dispute. As 
the- society progressed, other modes of 
acMeving the same purpose were evolved. 
In tMs contex, it would be appropriate to 
refer to a decision of the Privy Council In 
Modh, Abdul Ghani Khan v, Mt. Fakhr 
Jahan Begam, AIE 1922 PC 281. At page 
288 of the report is to be foimd the follow- 
ing observations: — 

"In considering what is Mohammedan 
Law on the subject of gift inter vivos, 
their LordsMps have to bear in mind that 
when the old and admittedly authoritative 
texts of Mohammedan . Law were pro- 
mulgated, there were not in the contem- 
plation of any one any Transfer of Pro- 
perty Acts, any Eegistration Acts, any re- 
venue Courts to record transfer of the pos- 
session of land, or any zamindari estates 
large or smaU, and that it could not have 
been intended to lay down for all time 
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what shotild alone be the evidence that 
titles to lands had passed. The obiect of 
the Mahommedan Law as to Rifts ap- 
parently was to prevent disputes as to 
whether the donor and the donee intend- 
ed at the time that the title to the pro- 
perty should pass from the donor to the 
donee and that the handing over by the 
donor and the acceptance by the donee of 
the property should be good evidence that 
the property had been given by the donor 
and had been accepted by the donee as a 
gift.” 


45. The Courts in India have since 
long, been conscious of this fact and have 
at numerous occasions departed^ from the 
rigid requirement of the law viz. donor’s 
handing over actual and physical posses- 
sion of the gifted property. In AIR 1932 
PC 13, the Privy Council itself held that 
at least between husband and wife 
Mahomedan Law did not require an actual 
vacation by the husband and an actual 
taking possession by the wife. In the 
opinion of the Judicial Committee the 
declaration made by the husband followed 
by the handing over of the deed was suf- 
ficient to establish the transfer of pos- 
session. This indeed is a departure from 
the original test of the Mahomedan Law. 


46. One of the boldest departures from 
the strict rule of Mahomedan Law in tMs 
regard is to be foimd in a recent decision 
of the Supreme Court in AIR 1964 SC 
275. That was a case of a gift of certam 
properties including immoveable property, 
by the husband to his wife, who was a 
minor being 15 years and 9 months old. 
At the time of the gift, the husband was 
residing with his mother-in-law where 
also was residing his wife. The husband 
executed a deed of gift and handed over 
the deed to his wife’s mother. There was 
no actual handing over of the property to 
the donee or to someone on her behalf 
nor was the gift deed handed over to Ihe 
wife. The gift was held to be invalid by 
the Courts below as weU as by the High 
Court but the Supreme Court held the 
gift to be valid. Hidayatullah, J., (as he 
then was) observed at page 279: — 


"The intention to make the gift 
dear and manifest because it was made by 
a deed which was registered and handed 
over by Mammotty to his mother-m-l^ 
and accepted by her on behalf of the 
minor. There can be no question that 
there was a complete intention to divest 
ownership on the part of Mammotty and 
to transfer the property to the donee If 
Mammotty had handed over the deed to 
his wife the gift would have been com- 
nlete under Mohammedan Law and_ it 
seems impossible to hold that by handing 
ov^the deed to his mother-in-law m 
whose charge his v^e was ^ 

illness and afterwards Mammo^ “ 
complete the gift. In our opmion both 


in texts and authorities such a gift must 
be accepted as valid and complete.” 

47. In the instant case,' there is no 
doubt about the donor’s intention to make 
the gift and the donee’s acceptance there- 
of. The gift was made by a registered 
document which was duly delivered to 
the donee. That it was a genuine gift 
caimot be doubted for a moment. The 
gift purports to have been made out of 
love and affection for the donee and any 
oblique motive on the part of the donor 
to defraud his creditors has not been 
proved. As soon as the donor became 
aware of the necessity of having the 
donee’s name mutated in the revenue 
papers, he took immediate steps to bring 
that about. The property was a zamin- 
dari property which was not capable of 
being physically delivered to the donee 
like a house or a chattel 

48. It is true that the donor continued 
to manage the gifted property even after 
the execution of the gift deed and the 
donee did not obiect to it nor did she care 
to ask for the usufruct; but that circum- 
stance to my mind is not very material. 
The subsequent conduct of the donor and 
the donee is relevant only to determine the 
true intention of the parties. That inten- 
tion, however, has been proved otherwise. 
It was open to Rafi IlUah Khan even after 
handing over the possession of the grove 
to the donee to have stipulated that the 
donee shall permit him to enjoy the 
usufruct for the rest of his life. Such a 
gift would have been valid. There is no 
reason why the gift should be invalidated 
merely because there was no such express 
stipulation and the donee did not object 
to the donor’s managing the property 
and appropriating the sale proceeds of the 
mangoes of the grove. "The real crux of 
the matter is as to whether the gift had 
been completed at the time when it was 
made and that would depend on whether 
the possession had been delivered to the 
donee of the gifted property. The gifted 
property is a Zamindari property of which 
only a constructive or symbolic possession 
would have sufficed. 

49. In . such circumstances, one feels 
greatly tempted to extend the principle 
entmciated by the Supreme Court in Valia 
Peedikakandi Kalheessa Umma’s case 
(Supra) and to hold that there was com- 
plete Ixansfer of title when the donor 
handed over to the donee a duly executed 
and registered gift deed. But all cases 
where the Courts have shown a departure 
from the strict Mohamedan Law. are con- 
fined to a narrow class of gifts— gifts be- 
tween husband and wife and gifts to a 
minor. The present case does not fall in 
that class. Hidayatullah, C. J. who 
enunciated the riile in Valia Peedikak- 
kandi Katheessa Umma’s case, AIR 1964 
SC 275 (Supra) has himself administered 
a warning against, the attempts by the 
Courts to liberalise the application of 
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Islamic Law. In the preface to the 16th 
edition of Mulla’s Principles of Mahom^ 
dan Law”, of which he is the author, his 
Lordship has issued the warning in the 
following words; — 

"These, attempts to liberalise the ap- 
plication of Islamic law to concrete cases 
are commendable but lest this- practice 
becomes the rule, it should be stated that 
such advances may only be made rarely 
and only if the Koran, Hadia and Ijmas 
are not contradicted and when no other 
course is open to avoid a failure of 
justice.” 

50. It is a pity indeed that a gift 
which, without hesitation, could have been 
held valid according to the modem con-, 
cept of transfer of property should fail 
because of the rigid tenets of the Islamic 
Law. The weight of judicial authorities 
on the point involved in the present case 
is . so overwhelmingly against the appel- 
lant that I see no other alternative except 
to agree with my brother Pathak, J. even 
though I am doing so most reluctantly, 

BY THE COURT 

51. For the reasons set out in our res- 
pective judgments, the appeal is dismissed 
with costs. 

Appeal dismissed. 
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JAGDISH SAHAI, YASHODANANDAN 
AND R. L. GULATI JJ. 

Shri Narendra Bahadur, Applicant v. 
Shri Shanker Lai, Opposite Party, 

Supreme Court Appeal No. 116 of 1966, 
D/-31-1-1969. 

(A) Constitution of India, Art. 133 (1) 
(a), (b) — Certificate to file appeal — ^When 
can be granted imder Cl, (b) — Distinc- 
tion between Cls. (a) and (b) — Civil P. C. 
(1908), S. 110 (1), (2). 

Even though on the date when the stdf 
was filed, the valuation was much below 
Rs. 10,000 or Rs. 20,000 if on the date 
when the application for certificate to file 
appeal before the Supreme Court is made 
to the High Court or on the date when 
the High Court passes the judgment or 
the decree, the valuation of the property 
which is directly or indirectly involved is 
Rs. 10,000 or Rs. 20,000 as the case may 
be, a certificate under Cl. (b) of Art. 133 
(1) of the Constitution and . the second 
part of Section 110, Civil P. C., has to be 
granted, (Para 11) 

The use of the word 'or’ after Cl. (a) in- 
dicates that. Cl. (b) is an independent pro- 
vision wholly xmconnected with Cl. (a) of 
Art. 133 (11 of the Constitution of India. 

■ The same word has been used in S. 110, 
Civil P. C. Therefore, the second clause 
of Section 110. Civil P. C. is also indepen- 
dent of the provisions of Section 110 (1), 
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Civil P. C. Under Cl. (a) what is deciave 
is the amount or value of the subject- 
matter in the Court of first instance and 
'still in dispute’ in appeal to the Supreme 
Court; under Cl. (b) it is the amoimt or 
value of the property respecting which a 
claim or question is involved in the judg- 
ment sought to be appealed from. It is 
settled law that what has to be seen imder 
Cl. (b) is the value of the properly, at the 
time of the. proposed appeal to the 
Supreme Couii, AIR 1965 SC 1440 and 
AIR 1966 SC 1445, FolL (Paras 8, 10) 

(B) Constitution of India, Art. 133 (1) 
(a), (b) — Certificate to file appeal under 
Cl. (a) or (b) — Certain property form- 
ing subject-mater of litigation — Valua- 
tion of constructions added to it during 
pendency of litigation cannot be taken into 
consideration — Civil P. C. (1908), Sec- 
tion 110 (1), (2). (Point conceded). 

(Para 7) 


Cases Referred: Chronological Paras 

(1966) AIR 1966 SC 1445 (V 53) = 

1966-2 SCJ 762, Ramesh v. Genda- 
lal Motilal 8 

(1965) AIR 1965 SC 1440 (V 52) = 

1965-2 SCR 751, Chittarmal v. 

Shah Panna Lai Chandulal 8 

(1932) AIR 1932 Bom 543 (V 19) =' 

ILR 56 Bom 526, Krishnabai v. 
Framroz Edulji Dinshaw 10 

(1932) AIR 1932 Lah 526 (V 19) => 

38 Pun LR 647, Nasar Ahmad v. 

Mt. Saidunissa 10 

(1917) AIR 1917 Cal 496 (V 4) = 

ILR 44 Cal 119, Surendra Nath v. 

• Dwarka Nath 10 

(1913) ILR 35 An 445 = 21 Ind Cas 
617, Sri Ktishan Lai v. Kashmiro 10 
(1906) ILR 33 Cal 1286, Dalgleish v. 
Damodar^Narain Chaudhuri 10 


K. C. Saksena, for Applicant; A. N. KauL 
for Respondent. 

JAGDISH SAHAI J. In the applica- 
tion No, 116 of 1966 made by defendant- 
petitioner under Art. 133 (1) (b) and (c) 
read with Art. 135 of the Constitution of 
India, the questions raised were whether 
in the circumstances of the case a certi- 
ficate could be granted under Cls. (b) and 
(c) of Art. 133 (1) of the Constitution. 
Saksena _ learnt counsel for the defen- 
dant-petitioner conceded before the Divi- 
sion Bench before which the matter had 
originally came up that Cl. (a) does not 
apply. 

_ 2. _ The facts giwng rise to this applica- 
tion in short are that the plaintiff-opposite 
party filed suit No. 54 of 1946 in the Court 
of Munsif (City) Saharanpur for the pos- 
session over a plot of land situate in the 
city of Saharanpur after demolition of cer- 
tain constructions made by the defendant- 
petitioner. The suit for the purpose of 
-jurisdiction was valued at Rs, 1500 in the 
plaint. 

3. In the written statement, it was 
pleaded that the value of the construe- 
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■tious made by defendant-petitioner was 
Es. 7000. 

4. The learned Munsif held that the 
correct valuation of the constructions made 
by defendant petitioner on the land in 
dispute was Ks. 6,000. 


5. Mr. Saksena coiitended before the 
Division Bench hearing the case that the 
case would fall under Cl. (b) of Art. 133 
(1) of the Constitution. Bis subnusaon 
was that the judgment and the decree of 
this Court Meetly involves a question 
respecting property the value of , which is 
over Es. 10,000. It was urged that in- 
asmuch as the decree provides for the 
demolition of the constructions made by 
the defendant-petitioner and the value of 
those constructions is far m excess of 
Es. 10,000 the judgment and the decree 
of this Court involves directly a question 
relating to the property the value of which 
is over Es. 10,000, This proposition was 
contested by Sri Kunzru with the result 
that the division Bench referred the 
following two questions of law for the 
decision of this Court. 

"1, Whether in considering an applica- 
tion under Art. 133 (1) (a) and (b) 
and Section 110 (1) and (2), Civil 
P. C., the High Court' would take 
into account constructions made 
subsequent to the filing of the suit? 


2. Can the High Court, while dealmg 
with an application as mentioned 
above, certiJEy a case as one fit for 
appeal to the Supreme Court of 
India if on the date when the suit 
was filed the valuation was much 
below Es. 10,000 or Es. 20,090 but 
on the date when the application 
for certificate was made in the High 
Court or on the date when the High 
Court passed the decree, it was over 
Es. 10,000 or Es. 20,000 as the case 
may be?” 

6. Inasmuch as Mr. Saksena has con- 
ceded before us that Cl. (a) of Art. 133 (1) 
of the Constitution does not apply to the 
instant case, we are confining our judg- 
ment to the question as to whether or 
not the case can fall under Cl. (b) of Arti- 
cle 133 (1) of the Constitution and the 
second part of Section 110 of 'the Code of 
Ci'vil Procedure. 

7. With regard to the first question we 
may state that Mr. Saksena had to coi^ede 
that the valuation of the cons'tructions 
which were added dining the pendency of 
the present litigation would not be taken 
into account and the venation of only 
those constructions would be tal^n mto 
consideration which existed at the time 
when the suit giving rise to this apphea- 
tion was filed. For this reason, we would 
answer the first question refe^ed to us 
in the negative against fie ‘iefendmt- 
Ipetitioner and in favour of the plaintiS- 
loppoate party. 


8. With regard to the second question 
the point for consideration is whether 
Cl. (b) of Art. 133 (1) of the Constitution 
or the second part of Section 110, Civil 
P. C. are independent of Art. 133 (1) (a) 
and Section 110(1), Civil P. C. respective- 
ly. In our judgment, the use of the word 
•or’ after Cl. (a) iodicates that Cl. (b) is 
an independent provision wholly uncon- 
nected with Cl. (a) of Art. 133 (1) of the 
Constitution of India. The s.ame word has 
been used in Section 110, Ci'vil P. C. 
Therefore, we hold that the second clause, 
of Section 110, Ci'vil P, C. is also inde- 
pendent of the pro'visions of Section 110 
(1), Civil P. C. Apart from the dear 
language of the statute, we find support 
for our •view from Chittarmal v. Shah 
Panna Lai Chandulal, AIE 1965 SC 1440. 
It was held in that case as follows: — 

"The variation in the language used in 
Cls. (a) and (b) of Art. 133, (1) pointedly 
highlights the conditions which attract the 
application of the two clauses. Under 
Cl. (a) what is decisive is the amount or 
value of the subject matter in the Court 
of first instance and 'stUl in. dispute’ in 
appeal to the Supreme Court; under Cl. (b) 
it is the amount or value of the property 
respecting which a daim or question is 
involved in the judgment sought to be 
appealed from. The expression 'property’ 
is not defined in the Code, but ha'ving re- 
gard to the use of the expression 'amount’ 
it would apparently include money. But 
the property respecting which the claim 
or question arises must be property in 
addition to 'or other than’ the subject- 
matter of the dispute. If in a proposed 
appeal there is no daim or question raised 
respecting property other than the sub- 
ject-matter, CL (a) will apply; if there is 
involved in the appeal a claim or question 
respecting property of an amount or value 
not less than Es. 20,000 in addition to or 
other than the subject-matter of the dis- 
pute Cl. (b) will apply.” (imderlined (here 
in ' ’) by us), 

A similar view was expressed in Eamesh 
V. Gendalal Motilal, AIE 1966 SC 1445 
where while considering the provisions of 
Cls. (a) & (b) of Art. 133 (1) of the Con- 
stitution their Lordships, observed: — 

"Under sub-ds. (a) & (b) of Cl. (1) of 
this Artide an appeal lies on certificate 
of the High Court That certificate may 
only be issued in cases in which the 
amount or value of the subject-matter of 
-the dispute in the Court of first instance 
and stiU in dispute on appeal to -fce 
Supreme Court was or is not less than 
Es. 20,000 or the judgment, decree or final 
order involves directly or indirectly some 
daim or question respecting property of 
the like amoimt or value ” 

9. If the valuation of the constructions 
made by the defendant-petitioner by the 
time the suit ^'ving rise to this applica- 
tion was filed, is over Es, 10,000 then the 
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judgment and the decree of this Court 
would imdoubtedly involve a claim or 
question respecting property of the value 
of over Rs, 10,000. 

10. The words 'Judgment and decree’ 
occurring in Cl. (b) of Art. 133 (1) of the. 
Constitution mean the judgment and 
decree of the High Court. We have, there- 
fore, to find out whether on the date when 
the judgment or decree was passed by this 
Court or at the time of the proposed ap- 
peal to the Supreme Court, there was or 
is involved a question relating to property 
of the value of more than Rs. 10,000. It 
is settled law that what has to be seen 
is the value of the property at the time 
of the proposed appeal to the Supreme 
Court. See: Surendra Nath v. Dwarka 
Nath, AIR 1917 Cal 496; Nasar Ahmad v. 
Mt. Saidunissa, AIR 1932 Lah 526; 
Krishnabai v. Framroz Edulji Dinshaw, 
AIR 1932 Bom 543; Sri Kishan Lai V. 
Kashmiro, (1913) ILR 35 All 445 and 
Dalgleish v. Domodar Narain Chaudhry, 
(1906) ILR 33 Cal 1286. 

11. Our answer to the second question, 
therefore, is that if on the date when the 
application for certificate was made to the 
High Court or on the date when the High 
Court passed the judgment or the decree, 
the valuation of the property which is 
directly or indirectly involved is Rupees 
10,000 or Rs. 20,000 as the case may be, 
a certificate under Cl. (b) of Art. 133 (1) 
of the Constitution and the second part of 
Section 110, Civil P. C., would have to be 
granted. Let the record of the case be 
sent back to the Bench which had made 
the reference of this case. 

Order accordingly. 


AIR 1970 ALLAHABAD 182 (V 57 C 24) 
B. DAYAL AND B. N. LOKUR JJ. 

Ram Swarup, Petitioner v. State Trans- 
port Appellate Tribimal, Uttar Pradesh 
and another. Respondents. 

Civfi Misc. Writ No. 3052 of 1963, D/- 
28-11-1968. 

(A) Motor Vehicles Act (1939), S. 64 (£) 
— Variation of conditions of permit — 
Only permit-holder can appeal and not 
third party. AIR 1957 Raj 312 (FB), Dis- 
sent. 

The right of appeal under Section 64 
(j) is corfined to the permit-holder alone, 
tiie conditions of whose permit have been 
varied. The section does not give a right 
of appeal to any other person. Clause (b) 
confers a right of appeal in three situa- 
tions: firstly, where the grievance is 
against the revocation of the permit; Se- 
condly, where the grievance is agai n st the 
suspension of the permit and thirdly, 
where the grievance is against any varia- 
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tion of the conditions of the permit. In 
the first two situations, the person aggriev- 
ed is , the permit-holder and none else: if 
the first two situations relate to the 
permit-holder, the third situation in' the 
same clause must necessarily relate to the 
permit-holder; it does not stand to reason 
that the clause dealing with three situa- 
tions refers to the permit-holder in two 
of them but to any one else in the third 
situation. AIR 1967 All 336, Appro’ 
AIR 1957 Raj 312 (FB), Dissent; Case 
discussed. (Para 

(B) Motor Vehicles Act (1939), Ss. 

(8), 64 (f) — Application for varying < 
ditions of permit — Fiction of law cr 
ed by S. 57 (8) extends merely to prc 
dure prescribed by S. 48 and not to ri 
of appeal under S. 64 (f). 

Section 57 (8), which provides that 
application for varying the conditions 
permit shall be treated as an apphcai 
for the grant of a new permit, does 
have the effect of converting an appi 
tion to vary the conditions of permit i 
an application for grant of a new pen 
The fiction of law extends merely to 
procedure prescribed by Section 48 i 
not also to the right of appeal provides 
Section 64 (f). AIR 1967 AU 163, Fol 

(Para 

Cases Referred: Chronological Ps 
(1967) AIR 1967 AU 163 (V 54), 

Bhan Singh v. R.' T, A. Meerut 1, 
(1967) AIR 1967 AU 336 (V 54), 

Bhan Singh v, R. T. A. Meerut 4, 
(1965) AIR 1965 Andh Pra 115 
(V 52) = (1964) 2 Andh WR 426, 
Janardhana Rao v. Dy. Transport 
Commr. 

(1961) AIR 1961 Madh Pra 81 (V 48) 

= 1961 Jab LJ 133, Jasram v. State 
Transport Authority 
(1961) AIR 1961 Pat 313 (V 48) = 

1960 BLJR 685, Nandlal Thana 
Ram V. Ghani Ram 
(1960) AIR 1960 Ker 18 (V 47) = 

,1959 Ker LJ 876, V. G. K. Bus 
Service v. Kerala State Transport 
AppeUate Tribunal 
(1957) AIR 1957 Raj 312 (V 44) =' 

1957 Raj LW 477 (FB), Jairamdas 
V. .R. T. A. 

(1952) AIR 1952 Mad 545 (V 39) = 

ILR (1952) Mad 595. KaU MudaUar 
- V. Vedachala MudaUar 

S. K. Dhavan. for Petitioner; Standi 
Cotmsel, for Respondents. 

LOKUR, J. This petition under Ai 
de 226 of the Constitution has been : 
ferred to a Division Bench by He 
’ble Asthana, J. The material tmdispi 
ed facts may be stated thus: The pe 
tioner. Ram Swarup, and six others wi 
holding stage carriage permits on Meeri 
Rohta-BhnauU-Baraut route under 1 
Motor Vehicles Act, 1939. On a propo: 
of these operators, the Regional Trai 
port Authority decided, with the approx 
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of the State Transport Authority, to take 
the route viz., Bamawa and the modified 
route was Meerut Rohta Bamasa Binauli 
Baraut. Thereupon the Regional Trans- 
port Authority invited applications for the 
modified route and the petitioner. Ram 
Sw^up, and others made applications for 
variation in their permits in accordance 
with the modified route. Meerut Sardhana 
Passenger Transport Assocation objected 
to the variation in the permits of the peti- 
tioner and others, but the Regional Trans- 
port Authority held tlie objection as time- 
barred and granted variation in the per- 
mits of the petitioner and others. 

Raghunandan Prasad, who is a member 
of the Meerut Sardhana Passenger Trans- 
port Association but who had not filed any 
objection in his personal capacity, filed an 
appeal to the State Transport Appellate 
Tribimal against the grant of variation in 
the permits of the petitioner and others. 
The petitioner contended that no such ap- 
peal lay at the instance of Raghimandan 
Prasad since he had filed no objection 
before the Regional Transport Authority. 
The Appdlate Tribimal, however, relying 
upon a decision of the Rajasthan High 
Court, held that the appeal was competent 
under Section 64 (b) of the Motor Vehicles 
Act. The petitioner then presented this 
petition rmder Art. 226 of the Constitu- 
tion contending that the appeal filed by 
Raghundan Prasad is incompetent and 
praying that the order of the State Trans- 
port Appellate Tribunal be quashed. 
Asthana J. who heard the petition, felt 
that since imder sub-section (8) of S. 57 
of the Motor Vehicles Act an application 
to vary the conditions of a permit has to 
be treated as an application for grant of 
a new permit, the variation in the permits 
of the petitioner and others could be ap- 
pealable under S. 64 (f) of the Act, but 
a Division Bench of this High Court 
having taken the view, in Bhan Singh v. 
Regional Transport Authority, Meerut, 
AIR 1967 All 163, that an application to 
vary the conditions of a permit caimot be 
deemed to be an application for grant of 
a permit, his Lordship considered that the 
decision required reconsideration and re- 
ferred the case to a larger Bench. 

2. It was not argued before us on 
behalf of Raghunandan Prasad that the 
appeal under consideration was competent 
under Section 64 (f) on the groimd that, 
in view of sub-section (8) of S. 57, the ap- 
plications of the petitioner and others for 
variation of the permits ought to be re- 
garded as applications for new permits for 
the modified route. The only point pres- 
sed before us on his behalf was that the 
appeal is maintainable under Section 64 
(b) of the Act. On behalf of the petitioner 
on the other hand it was urged that Sec- 
tion 64 (h) is not applicable in the circum- 
stances of the case. 
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Section 64, omitting the unnecessary: 
parts thereof, reads thus: — 

“Any person — 

(a) aggrieved by the refusal of the State 
or a Regional "^ansport Authority 
to grant a permit, or by any condi- 
tion attached to a permit granted 
to him, or 

(b) aggrieved by the revocation or sus- 
pension of the permit or by any 
variation of the conditions ttereo^ 
or 


(f) being a loc^ authority or police 
authority or an association which, 
or _ a _ person providing transport 
facilities who, having opposed the 
grant of a permit, is aggrieved by 
the grant thereof or by any condi- 
tion attached thereto, or 


G) may appeal to 

the prescribed authority 


3. The true scope and meaning of 
CL (b) of Section 64 have been discussed 
by several High Courts including this 
High Court. 

4. In Bhan Singh v. Regional Trans- 
port Authority, Meerut. AIR 1967 All 336 
a Single Judge of this High Court held 
that the words "the permit” and the defi- 
nite article "the” before the word “per- 
nait” in Cl. (b) connote that reference is 
to the permit mentioned in CL fa) and. 
accordingly, "the permit” in CL (b) does 
not mean any permit but the permit grant- 
ed to the person who is aggrieved: on this 
interpretation, it was held that, under 
CL fb), only the person the conditions’ of 
whose permit have been varied can file 
an appeal and _ not a third person. Ac- 
cording to this decision, Raghunandan 
Prasad would have no right of appeal 
against the order varying the conditions 
of the permits of the petitioner and others, 

5. A similar construction is placed upon 
Cl. fb) by the High Courts of Madras, 
Kerala, Patna and Andhra Pradesh. 

6. In the Madras case. Kali Mudaliar 
V. Vedachala, AIR 1952 Mad 545, the time- 
table of an operator was varied and 
another operator preferred an apped, 
contending that such variation affected 
his business. A Single Judge, Subba 
Rao_, J., held that the order was adminis- 
trative and was not liable to be quashed 
by a writ of certiorari but observed that 
the appeal was otherwise competent 
xmder Section 64 fb). In the Letters 
Patent Appeal, a Division Bench was of 
the opMon that the time-table was not 
a condition of the permit and expressed 
considerable doubt as to the correctness 
of the conclusions of Subba Rao, J., so far 
as Clause fb) was concerned. Neverthe- 
less, the learned Judges proceeded to state 
that even if the time-table coxdd he said 
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to be a condition attached to the permit, 
that clause did not confer a right. on one 
person to appeal against an order vary- 
ing the conditions of a permit granted to 
another person. They observed: 

"The expression 'the permit’ in that 
clause must obviously refer to the permit 
mentioned in Clause (a). That permit is 
a permit granted to any person by the 
Transport Authority. We think the pro- 
per construction of that clause is to con- 
fine its application to persons aggrieved 
by the revocation or suspension of the 
permits granted to them or again aggriev- 
ed by any variation of the conditions of 
such, permits granted to them.” 

7. A Full Bench of the Rajasthan High 
Court, however, took a different view in 
Jairamdas v. Regional Transport Autho- 
rity, AIR 1957 Raj 312. The learned 
Judges pointed out that the variation of 
the conditions of the permit of a person 
might affect the rights of every person 
who has been providing transport facilities 
in that or connected area and every such 
person would certainly be aggrieved by 
the variation and a right of appeal under 
Section 64 (b) cannot be denied to him. 
They appreciated that the clause is not 
intended to permit an appeal by ah in- 
determinate and undeterminable body 
of persons such as the public at large or 
the inhabitants generally of the area 
concerned. The correct position, accord- 
ing to their Lordships, is thus: — 

"Ordinarily and in the vast majority of 
cases it is only the permit-holder under 
this clause who would be competent to 
file an appeal against an order varying 
the conditions of his permit, because such 
variation would by and large adversely 
affect his interests only. But a class of 
cases also arises where such variation 
may or may not adversely affect the 
holder of the 'permif , a condition where- 
of is rmder variation but adversely affects 
another permit-holder in the same area 
or a neighbouring area and, if so, the 
applicability of Cl. (b) caimot be legitima- 
tely denied in a case of this type or in 
such other similar cases and where such 
atuation arises this clause cannot but be 
held also to permit an appeal by the party 
so affected.” 

8. Referring to the Madras case 
(Supra), their Lordships observed that it 
merely cast doubt on the conclusion of the 
learned Single Judge so far as Cl. (b) was 
concerned and aU that it decided positive- 
ly was that a variation as to the timings 
of a bus was not a variation of any of the 
conditions of the permit. 

9. In V. G. K. Bus Service v. Kerala 
State Transport Appellate Tribunal, AIR 
1960 Ker 18, a Single Judge of the Kerala 
ffigh Court followed the aforesaid deci- 
sion of the Madras .High Court, observing 
■feat the view expressed by the Appellate 
Judges that CL (b) does not permit an 
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. appeal by a third party is unequivocal and 
in the nature of obiter dicta. The learn- 
ed Judge was tmable to agree with the 
view of the Full Bench of the Rajasthan 
High Court. His Lordship pointed , out 
that Section 64 (f) gave a right of appeal 
to a person providing transport facilities 
on certain conditions in specified situations 
and observed that it was not for the 
Coiut to consider as to why the Legis- 
lature gave a right only to such person, 

10. A Division Bench of the Patna 
High Court held in Nandlal Thana Ram 
V. Ghani Kban, AIR 1961 Pat 313 that the 
language of Section 64 (b) must be read 
in the colour and context of the language 
of Cl. (a) and if these clauses are read to- 
gether, the expression "the permit” in 
Cl. (b) must refer to the permit mentioned 
in Cl. (a) and it follows that the proper 
construction of Section 64 (b) is to con- 
fine its application to the persons aggriev- 
ed by the revocation of such permits 
granted to them. Their Lordships were 
of the opinion that Section 64 (b) does 
not confer a right on a third pmiy to ap- 
peal against the order varying the condi- 
tions of the permit granted to another 
person. Their Lordships followed the 
decision in the Madras case and were un- 
able to accept the decision in the Rajas- 
than case as correct. 

11. The Madhya Pradesh High Court, 
in Jasram v. State Transport Authority, 
AIR 1961 Madh Pra 81, also held that 
only the permit-holder who is aggrieved 
by the variation of the conditions of his 
permit can appeal under Section 64 (b) 
and other persons providing transport 
facilities are disentitled to appeal there- 
tmder; in coming to this conclusion, ' their 
Lordships relied upon the Madras case and 
the Ker^a case but did not agree with 
the Rajasthan case. Their Lordships, 
however, observed that the right of appeal 
by persons providing transport facilities 
and aggrieved by a variation has been 
specifically provided in Section 64 (f) and 
the provisions of that clause would be 
otiose if Cl. (b) be regarded as conferring 
an unfettered right of appeal to those per- 
sons. Thus, their Lordships held that 
other persons providing transport faci- 
lities over a route, which is included by 
variation imder sub-section (8) of Sec. 57 
in another permit, can appeal under 
Cl. (f). 

12. In Janardhana Rao v. Deputy 
Transport Commissioner, AIR 1965 Andh 
Pra 115, a Single Judge of the Andhra 
Pradesh High Court was of the opinion 
that an operator was not competent either 
imder Section 64 (b) or S. 64 (f) to prefer 
an appeal against the variation of the 
timings prescribed for another operator. 
The learned Judge expressed agreement 
with the decision of the Madras case and • 
did not accept the dedrion of the Rajas- 
than case. His Lordship observed: — 



1970 Gauri Devi v. Bishwanath (Asthana J.) [Prs, 12-151 All. 185 


"It does not appear, reasonable to say 
that out of the three grounds for grievance 
mentioned in Cl. (b), the first two wHl 
apply only to the permit-holder, but the 
third will apply not only to him but also 
to every outsider. Such a construction 
would permit fanciful and speculative ap- 
peals being preferred by rank strangers 
and officious busy bodies. But it is said 
that Section 64 (b) must be so construed 
as to confine its ambit within reasonable 
limits. This would be importing into the 
interpretation vague and uncertain factors 
and virtually attempting to legislate. And 
in the process, an otherwise simple position 
would be rendered needlessly complex.” 

13. It will thus be observed that it is 
only the Rajasthan High Court which has 
so far taken the view that a person other 
than a permit-holder can prefer an ap- 
peal against an order varying the condi- 
tions of the permit of another person. 
We, on our part, are imable to agree with 
the Rajasthan High Court, We respect- 
fully consider that the view of the other 
TTi gih Courts discussed above is the correct 
view on a reasonable interpretation of 
Section 64 (b). Clause (b) confers a right 
of appeal in three situations: firstly, where 
the grievance is against the revocation of 
the permit, secondly, where the grievance 
is against the suspension of the 
permit, and thirdly, where the grievance 
is against any variation of the conditions 
of the permit. It cannot be disputed that 
in the &st two situations, the person ag- 
grieved is the permit-holder and none 
else: if the first two situations relate to 
the permit-holder,, the third situation in 
the same dause must necessarily relate to 
the permit-holder; it does not stand to 
reason that the clause dealing with three 
situations refers to the permit-holder in 
two of them but to any one else in the 
third situation. We do not discoimtenance 
the possibility of a third party being 
aggrieved by the variation of the condi- 
tions of a permit, but it is not for us to 
consider why the Legislative policy has 
denied the right of appeal to such party. 

It may be mentioned that Act, as oii- 
ginally enacted, provided for variation of 
the conditions of the permit of a permit- 
holder suo motu by the Regional Transport 
Authority (vide Section 48 (3) (xxi) (a), 
S. 51 (2) (viii) (a) and S. 56 (21 (viii) (a) ). 
lids power to vary the conditions of a 
permit was obviously conferred upon the 
Regional Transport Authority to be ex- 
erdsed in the public interest and no op- 
portunity was contemplated for other 
operators of transport facilities to object 
to such variation. Where the Authority 
made a variation in the conditions of the 
permit in exercise of these powers, the 
permit-holder alone could prefer an ap- 
peal It was perhaps therefore, that Sec- 
tion 64 (b) did not provide for an appeal 
by parties other than the permit-holder. 


It was only by the amendment of 1956 
that Cl. (8) of Section 57 was introduced 
enabling a permit-holder to apply for 
variation of the conditions of his permit. 
Though this dause provides that the ap- 
plication to vary conditions of the permit 
shall be treated as an application for 
grant of a new permit, implying thereby 
that other persons providing passenger 
transport facilities could make represen- 
tations agai^t the variation applied for, 
no change, it is significant, was made in 
Section 64 (b) and the earlier position that 
the permit-holder alone could prefer an 
appeal was maintained. If a change was 
intended and persons other than the 
permit-holder were permitted to file ap- 
peals imder Section 64 (b) against the 
variation of the conditions of the permit 
of a penmt-holder, there should have been 
a provision as in Cl. (f); otherwise the 
right of appeal would extend to aU the 
simdry and this could not have been in 
contemplation of Section 64 (b). For these 
reasons, we adhere to the conclusion 
reached by a Single Judge of this High 
Court in AIR 1967 All 336. 

14. We have stated earlier that the 
question whether an appeal is maintain- 
able under Section 64 (f) has not been 
pressed before us. Nevertheless, we wish 
to state that we, with respect, agree with 
the decision of the Division Bench in AIR 
1967 All 163 that Section 57 (8), which 
provides that an application for varying! 
the conditions of permit shall be treated 
as an application for the grant of a new 
permit, does not have the effect of con- 
verting an application to vary the condi- 
tions of permit into an application for 
grant of a new permit. The fiction of law 
extends merely to the procedure prescrib- 
ed by Section 48 and not also to the right 
of appeal provided in S. 64 (f). 

15. In the result, the appeal filed by 
Raghunandan Prasad to the State Trans- 
port Appellate Tribunal is incompetent and 
the order passed by the Appellate Tri- 
bunal, dated 30-4-1963, is quashed. The 
Appellate Tribimal is hereby directed to 
dismiss the appeal as not maintainable. In 
the circumstances of the case, the parties 
shall bear their own costs. 

Order accordingly. 


AIR 1970 ALLAHABAD 185 (V 57 C 25) 
K. B. ASTHANA, J. 

Smt. Gauri Devi, Appellant v. Bishwa- 
nath Banerjee, Respondent. 

F. A. F. O. No. 44 of 1966, D/-10-12- 
1968, against order of Civil J., Varanasi, 
D/- 21-10-1965. 

(A) Criminal P. C. (1898), Section 488 
— Or'^er fo r maintenance under Sec- 

EM/GM/C271/69/NYR/D 


186 AIL [Prs. 1-3] Gauri Devi v. Bishwanath (Asthana J.) > A.LR. 


tion 488 — Civil smt to set aside order 
made after contest — Suit barred — 
Order challenged on groxmd of fraud or 
concealment — Suit not barred — (Civil 
P. C. (1908), S. 9 — Barred by Criminal 
P. C.) 

No doubt, a Civil Court •will have no 
jurisdiction to set aside an order duly and 
properly passed by a Magistrate under 
Section 488 of the Criminal P. C. That 
is to say, if an order is made against a 
husband for payment of maintenance to 
his "wife after a contest it could only be 
modified or set aside in appeal or re-vi- 
sion by the -higher Court as pro-vided by 
the Criminal P. C. But where the order 
of the Magistrate is challenged on the 
ground that it was obtained by fraud 
ha'ving been played upon the Court and 
the cause of action is based on the fraudu- 
lent conduct of a party who obtained that 
order in his or her favour, its validity 
could always be questioned by way of a 
suit in the Cml Court as ultimately that 
order affects the Ci-vil rights of the parties 
concerned relating to status, money and 
property. AIR 1964 SC 322 and AIR 
1963 All 143 and AIR 1956 Trav-Co. 204. 
Ref. (Para 5) 

(B) Civil P. C. (1908), S. 20 — Order for 
maintenance by Court of A State — En- 
forcement of order in B State — Civil 
suit to set it aside on ground of fraud or 
concealment — Part of cause of action 
held arose in B State — Civil Court in B 
State therefore, had jurisdiction to enter- 
tain civil suit — (Criminal P. C. (1898), 
S. 488). (Para 4) 

Cases Referred; Chronological Paras 
(1964) AIR 1964 SC 322 (V 51) = 

(1964) 1 SCR 752, Firm of lUurh 
Subbayya Chetty & Sons v. 

State of Andhra Pradesh B 

(1963) AIR 1963 All 143 (V 50) = 

1962 All LJ 786 = 1963 (1) Cri LJ 
394, Km. Nafess Ara v. Asif 
Saadat Ali Khan 6 

(1956) AIR 1956 Trav-Co 204 (V 43) = 
1956 Cri LJ 1098, Johnson v. 

Sarasama 6 

Narendra Kumar Verma, for Appellant. 

JUDGMENT: — This appeal is directed 
against an order of remand passed by the 
lower appellate Court to the effect that 
the suit to be reheard and decided in 
accordance -with law and in the light of 
the observations made by the lower ap- 
pellate Court, 

2. The suit which has given rise to this 
appeal was filed by Vishwanath Banerji, 
the plaintiff-respondent, in the Court of 
the Munsif of Varanasi for a declaration 
■that an order dated 19-7-1961 passed by 
Sri H. K. Sharma,' Magistrate First Class, 
Deoghar District Santhal Parganas Bihar 
in Criminal Case No. 376 of 1961, misc., 
case No. 125 of 1961, Smt. Gauri Banerji v. 


Vishwanath Banerji, tmder S. 488, Cri- 
minal P. C., was illegal, ultra -vires, void, 
ineffective and tmenforceable and for a 
permanent injtmction restraining -the de- 
fendant from taking any steps to realise by 
distress warrants or otherwise any sum of 
money from the plaintiff in pursuance of 
the said order.. Admittedly Vishwanath 
Banerji and Smt. Gauri Banerji are hus- 
band and wife ha-ving been married at 
Deoghar in Bihar in 1958. Admittedly 
both of them last resided in Varanasi. 

It was alleged by the plaintiff that his 
•wife Smt. Gauri went away to her father’s 
place in May 1959 to see her ailing fether 
but refused to return to him despite his 
best efforts. The plaintiff then took pro- 
ceedings imder Section 9 of the Hindu 
Marriage Act against his wife Smt. Gauri 
Devi for restitution of conjugal rights and 
it was registered as case No. 29 of 1960 
in the Court of District Judge, VaranasL 
During the pendency of the said proceed- 
ings for restitution of conjugal rights Smt. 
Gauri Banerji applied for interim main- 
tenance and expenses for defending the 
case. This application was rejected. It 
was then alleged that -without the know- 
ledge of the plaintiff and -without any 
notice bemg served upon him, Smt. 
Gauri took proceedings before the Magis- 
trate in Deoghar under Section 488, Cri- 
minal P. C. and that she and her father 
fraudulently before the Court ha-ving re- 
presented that the notices had been serv- 
ed, got an order behind the back of the 
plaintiff directing the plaintiff to pay a 
sum of Rs. 70 per month as maintenance. 
It was also alleged that the plaintiff only 
knew of the said order when distress pro- 
ceedings were started against him by the 
police at Varanasi and a threat was made 
for attachment of..his properties. To pro- 
tect himself from the alleged illegal 
attachment the , plaintiff filed the suit 
giving rise to this appeal and for the relief 
mentioned above. 

3. The learned First Additional Munsif 
before whom the instant suit came up for 
hearing held that the Civil Court had no 
jurisdiction to entertain a suit for setting 
. aside of an order duly passed by a Magis- 
trate imder Section 488 of the Cri. P. C. 
and dismissed the suit on this preliminary 
point. On appeal by the plaintiff the 
learned Judge of the lower appellate Court 
took a contra^ -view and held that the 
suit was cognizable by a Ci-vil Court as 
it was based on a cause of action alleging 
fraud and because the order of the Magis- 
trate of Deoghar passed under Section 488, 
Criminal P. C. was impugned as vitiated 
not ha-ving been duly passed. The learn- 
ed Judge set aside the decree of the learn- 
ed Munsif and remanded the suit for re- 
hearing in accordance -with law. It is 
against this order that Smt. Gauri Banerji 
■the defendant, has filed this appeal 
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4. On behalf of the appellant it was 
tirfied by her learned couns^ that an order 
passed under Section 488 of the Criminal 
P. C. even assuming there was some pro- 
cedural irregularity could not be set aside 
by a Civil Court and the only remedy 
which was open .to the aggrieved party 
was to file an appeal or revision under the 
Criminal Procedure Code, It was also 
irrged that the Court at Varanasi had no 
jurisdiction as no part of the cause of ac- 
tion arose within its jmisdiction. The . sub- 
mission was that the impugned order was 
passed by the Magistrate in Deoghar in 
Bihar and even if a suit would lie in a 
Civil Court for a declaration that the said 
order was null and void and for an in- 
junction restraining the defendant from 
enforcing that order, it could he filed only 
in the Civil Court at Deoghar which will 
have jurisdiction and where the defen- 
dant resided. 

4-A. In order to meet the second con- 
tention of the learned counsel for the ap- 
pellant indicated above, the learned coun- 
sel for the plaintiff-respondent submitted 
that since the order of the Magistrate 
tmder S. 488 was tried to be enforced in 
Varanasi through the police of Varanasi 
and a threat was made by the police at 
Varanasi to attach the property of the 
plaintiff, it was always open to the plain- 
tiff to seek a declaration that his pro- 
perty was not attachable in execution of 
^e said order and for such a suit the 
cause of action, at any rate, a part of it, 
arose at Varanasi within the jurisdiction 
of the Civil Coiift of Varanasi. The learn- 
ed counsel for the defendant-appellant 
strenuously contended in reply that no 
such plea was raised in the plaint and no 
such relief was sought in the plaint so as 
to bring the suit within the jmisdiction of 
the Ci-v^ Court at Varanasi. On a reading 
of the plaint and the reliefs claimed it 
did appear to me that the real intention 
of the plaintiff was to seek such a relief 
and the cause of action based on the pro- 
cess issued by the local police can be said 
to be pleaded 

But I thought it proper, as the suit was 
stin in its infancy, to allow an opportu- 
nity to the plaintiff to amend his plaint 
so that what was implicit in the plaint 
be made explicit. The learned counsd 
for the plaintiff -respondent fiJ.ed _an appli- 
cation for amendment of the plaint which 
despite time having been granted to the 
learned counsel for the defendant-appel- 
lant has not been opposed. I have allow- 
ed the amendment to be incorporated in 
the plaint. It would be open to the defen- 
dant to file a fresh written statement to 
meet the explicit pleas raised for whiA 
reasonable time will be granted by the 
lower Court after the record had been re- 
ceived by it from this Court. The pleas 
of a specific nature having been raised m 
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the plaint and the proper relief having 
been sought, the Court at Varanasi will 
have jurisdiction to entertain the suit. , 

5. Coming to the main question aris- 
ing on the appeal, namely, the com- 
petency of the Civil Court to set aside 
an order passed by the Magistrate under 
Section 488, Criminal P. C., I have no 
doubt in my mind that a Civil Court will 
have no jurisdiction to set aside an order 
duly and properly passed by a Magistrate 
under_ Section 488 of the Criminal P. C. 
That is to say, that if an order is made 
against a husband for payment of main- 
tenance to his wife after a contest it 
could only be modified or set aside in 
appeal or revision by the higher Court 
as provided by the Criminal Procedure 
Code. But where the order of the Magis- 
trate is challenged on the groimd that it 
was obtained by fraud having been play- 
ed upon the Court and the cause of ac- 
tion is based on the fraudulent conduct 
of a party who obtained that order in lus 
or her favour, its validity could always 
be questioned by way of a suit in the 
Civil Court as ultimately that order 
affects the dvil rights of the parties con- 
cerned relating to status, money and pro- 
perty. 

The learned Munsif relied upon certain 
reported cases in support of his view that 
the Civil Coiurt will have no jurisdiction 
to set aside an order passed under Sec- 
tion 488, Criminal P. C. All the cases 
relied upon by the learned Munsif are 
distinguishable on facts. In none of them 
the suit which was filed in Civil Court 
was based on a cause of action attribut- 
ing fraud or concealment to the defendant. 
It appears to me that in the instant case 
the attempt of the defendant Smt. Gauri 
Banerji to enforce that order against the 
plaintiff, her husband, in Varanasi involv- 
ing a threat to his properly could only 
be warded off by the husband by filing a 
suit in the Civil Court at Varanasi for a 
declaration that the order was null and 
void and was not binding on him and for 
an injunction restraining the defendant 
from enforcing that order. If the order 
passed under Section 488, Criminal P. C. 
by the Magistrate at Deoghar is ultimate- 
ly found to have been duly passed the 
suit will fail on merits. But what is 
found here is that the plaintiff has chal- 
lenged the very jtuisdiction of the Magis- 
trate at Deoghar and his competency in 
law to pass such an order. 

Where an order imder Section 488 Is 
not duly passed any action taken on the 
basis of that order affecting the status 
and property of an aggrieved party can 
always be questioned in the Civil Comt 
by seeking the appropriate relief, order or 
injimction. It is only a suit expressly or 
impliedly barred from the cogiiizance of 
the Civil Court which would not be tri- 
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able by it as provided by Section 9 of 
the Civil P. C. The learned counsel 
for the defendant-appellant has failed to 
satisfy me that a suit for a declaration that 
an order passed by a Ma^strate under 
Section 488, Criminal P. C. is vitiated by 
fraud and concealment of true facts and 
has been fraudulently obtained, is eimres- 
sly or impliedly barred by the provisions 
of Criminal Procedure Code or any other 
law. It has been observed by the Supreme 
Court in the case of Firm of lUurh 
Subbayya Chetty & Sons v. State of 
Andhra Pradesh, AIR 1964 SC 322, in 
para 6 of the report as follows: — 

“In dealing with the question whether 
Civil Courts’ jurisdiction to entertain a 
suit is barred or not, it is necessary to bear 
in inind the fact that there is a general 
presumption that there must be a remedy 
in the ordinary Civil Courts to a citizen 
claiming that an amount has been re- 
covered from him illegally and that such 
a remedy can be held to be barred only 
on very dear and unmistakable indica- 
tions to the contrary. The exclusion of 
the jurisdiction of the Civil Courts to en- 
tertain civil cases wiU not be assumed un- 
less the relevant statute contains an ex- 
press provision to that effect, or leads to 
a necessary and inevitable implication of 
that nature. The mere fact that a special 
statute provides for certain remedies may 
not by itself necessarily exclude the jiuis- 
diction of the Civil Courts to deal with a 
case brought before it in respect of some 
of the matters covered by the said statute.” 

6. From the above quoted observations 
it is clear that the Supreme Court enjoins 
that the Civil Courts ought not to readily 
infer in favour of excluding thdr jurisdic- 
tion to entertain a civil cause unless it is 
foimd that a statute expressly or by neces- 
sary implication exdudes tiieir jurisdic- 
tion. The observations of B. N. Nigam, J. 
in the case of Km. Nafess Ara v. Asif 
Saadat Ali Khan, 1962 All LJ 786 = (AIR 
1963 All 143) tend to show that a Civil 
Court has jmisdiction to declare an order 
under Section 488, Criminal P. C. to be 
not binding on a party to it. In the case 
of Johnson v. Sarasamma, AIR 1956 Trav- 
Co 204 a Division Bench of Travancore 
Cochin High Court seem to favour the 
view that a Civil Court has jurisdiction in 
such matters. I need not notice the other 
reported cases which had been cited be- 
fore me at the Bar by the learned counsel 
for the parties as I am of the view that 
the validity , of the order tmder Sec. 488, 
Cri. P. C. having been questioned on 
the alleged fraud played upon the Court 
by the defendant Smt. . Gauii Banerji, the 
suit was cognizable by a Civil Court at 
Varanasi where a part of cause of action 
arose when the said order was tried to be 
enforced at Varanasi against the pl^tiS- 
appellant. 


7. For the reasons given above, I dis- 
miss this appeal but make no order for 
costs. 

Appeal dismissed. 
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Pooran Mai Bansal, Defendant-Appli- 
cant v. Smt, Chhutto Devi, Plaintiff-Op- 
posite Party. 

Civil Revn. No. 1076 of 1968, D/-16-1- 
1969 against judgment and order of Mun- 
sif, Agra. D/- 25-4-1968. 

Court-fees and Suits Valuations — Court- 
fees Act (1870), S. 7 (9) (U. P.) — Suits 
Valuation Act (1887), Ss. 4, 8 (U. P.) — 
Mortgage in favour of two persons ad- 
vancing equal amotmts ' — Mortgagor 
acquiring interest of one mortgagee — 
Suit for redemption of remaining half — • 
Amount advanced by mortgagee whose in- 
terest was not acquired would be principal 
amoimt as contemplated in S. 7 (9) -- 
(Transfer of Property Act (1882), S. 60). 

A mortgaged his property in favour of 
two persons for a consideration of Rupees 
8500 and each of the mortgagees had ad- 
vanced Rs. 4250, The mortgagor acquired 
the interest of one of the mortgages and 
brought a suit for redemption and valued 
the suit at Rs. 4250, 

Held, that the valuation was proper 
within meaning of Section 7 (9), Courts 
fees Act, For all practical purposes the 
interest of the two mortgagees were quite 
distinct and with the acquisition, of the 
right of one of the mortgagees by the 
mortgagor half of the mortgage stood ex- 
tinguished and only half of it remained to 
be redeemed and the mortgage money 
secured expressed in the instrument would 
be deemed to be Rs. 4250 for the purposes 
of redemption. In such a case the in- 
tegrity of the mortgage could not he held 
to.be broken. AIR 1955 Pimj 96 & AIR 
1948 AU 55 & (1886) ILR 8 AU 438 (FB) 
& (1882) ILR 6 Bom 324, Rel. on; AIR 
1941 AU 357 & (1885) ILR 10 Bom 41 & 
AIR 1946 All 304 & AIR 1948 AU 55 & 
AIR 1953 AU 240 & AIR 1955 Punj 96, 
Dist. (Paras 7, 8, 10) 

The case not having been covered by 
Section 4 of the Suits Valuation Act the 
suit has to be valued in terms of Section 7 
sub-clause (9) of the Court-fees Act read 
with Sec. 8 of the Suits Valuation Act, 
as such the valuation for the purposes of 
jurisdiction wiU be the same as that for 
the purposes of court-fees, AIR 1948 PC 
36, Dist. (Paras 7, 10) 

Cases Referred: Chronological Paras 

(1955) AIR 1955 Punj 96 (V 42) = 

56 Pim.LR 498, Narain Singh v. 

Teja Singh 5, 7 
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(1953) AIR 1953 All 240 (V 40) = 
1952 All LJ 650, Pokhan Singh v. 


Radhey Lai 5 

(1948) AIR 1948 PC 36 (V 35) = 

ILR (1947) Lah 727, Mohammad 
Alcbar Khan v. Mt. Motai 6 

(1948) AIR 1948 AU 55 (V 35) = 

1947 All LJ 244, Shiva Harakh 
Rai V, Akbar Ali 6, 7 

(1946) AIR 1946 All 304 (V 33) = 

ILR (1946) AU 409, Basant Lai 
V, Lalta Prasad 5 

(1941) AIR 1941 AU 357 (V 28) =■ 

ILR (1941) AU 469, Abdul Haq 
V. Shamsuddin 5, 8 

(1886) ILR 8 AU 438 = 1886 AU 
WN 146 (FB), Amanat Begum v. 

Bhaian Lai 6, 9 

(1885) ILR 10 Bom 41, Umarkhan 
V. Mahomed Khan 5, 8 

(1882) ILR 6 Bom 324, Balkiashna 
Dhondo v. Nagvekar 6, 9 


K. C. Agarwal, for Applicant; K. N. 
Seth, for Opposite Party. 

ORDER; — This re'wsion is directed 
against the dedsion of Munsif, Agra, decid- 
ing the issue of jurisdiction. 

2. The issue about jiuisdiction arose 
in the foUowing circumstances. It aiv 
pears that the plaintifi in the instant suit 
is successor-in-interest of the mortgagors 
who had mortgaged the property in dis- 
pute on 8th March 1943 in favour of two 
persons Sri Hazari Lai Jain and Sri 
Raghubir Saran for a consideration of 
Rs. 8500, The mortgage deed which had 
been executed in favoxur of these two per- 
sons showed that each one of them had 
advanced Rs. 4250 and in the mortgage 
deed it was recited that the mortgage had 
been executed in favour of the two mort- 
gagors (sic mortgagees) giving them pos- 
session over half of the property. The 
words used in the mortgage deed are "Ba 
hissa masawi rehan dakhU kiya”. TMs 
would show that Hazari Lai was put in 
possession over half of the property for 
a consideration of Rs. 4250 and Raghubir 
Saran was put in possession over the other 
hilf of the property for a consideration of 
Rs. 4250. Ihe plaintiff mortgagor acquir- 
ed the interest of one of the mortgagees 
Sri Hazari Lai whose heir executed a 
document to this effect In favour of the 
plaintiff, ^e plaintiff by the instant suit 
sought redemption of the mortgage dated 
8th March, 1943 and valued the suit at 
Rs. 4250. 

3. An objection was raised on behalf 
of the contesting defendants that the suit 
should have been valued at Rs. 8500 the 
amount secured imder the mortgage dated 
8th March 1943, with the result that the 
Court of the Munsif had no jurisdiction 
to entertain the suit. 

4. An issue about jurisdiction wus rais- 
ed and the Munsif has dedded the issue 


in favour of the plaintiff opposite party 
necessitating the filing of the present revi- 
sion. 

5. _ It has been argued on behalf of the 
petitioner that the present suit being one 
for redemption Section 7, sub-dause (9) 
of the Comt-fees Act read with Section 8 
of the Suits Valuation Act applied to the 
facts of the case, with the result that the 
suit should have been valued for the pur- 
poses of jurisdiction at Rs. 8500 the 
amount expressed to have been secured 
by the instrument. It was further argued 
that on the facts of the present case the 
integrity of the mortgage not having been 
broken there was no escape for the plain- 
tiff but to value the suit at Rs. 8500. Re- 
liance was placed on the cases of Abdul 
Haq V. Shamsuddin, AIR 1941 All 357, 
Umarkhan v. Mahomedkhan, (1885) ILR 
10 Bom 41, Basant Lai v. Lalta Prasad, 
AIR 1946 All 304, Shiva Harakh Rai v. 
Alcbar Ali, AIR 1948 All 55, Pokhan Singh 
V. Radhey Lai, AIR 1953 All 240 and 
Narain Singh v. Teja Singh, AIR 1955 
Punj 96. 

6. On the other hand it was contended 
on behalf of the plaintiff opposite party 
that the valuation put by the plaintiff in 
the instant case was correct. It was sub- 
mitted that on the facts of this case half 
of the original mortgage was extinguish- 
ed by the acquisition of the right of one 
of the mortgagees by the plaintiff mort- 
gagor as such the mortgage money ex- 
pressed in the instrument of the mort- 
gage which remained to be redeemed was 
Rs. 4250. Reliance was placed on a Full 
Bench dedsion of this Court in Amanat 
Begam v, Bhajan Lai, (1886) ILR 8 All 438 
& Balkrishna Dhondo v. Nagvekar, (1882) 
ILR 6 Bom 324. The view of the trial 
Court that in the instant case the suit 
cotdd not be valued in terms of Section 7 
sub-clause (9) of the Court Fees Act was 
also sought to be supported by relying on 
the case of Mohammad Akbar Khan v. 
Mt. Motai, AIR 1948 PC 36 at page 38. 

7. I have considered the respective 
subnussions of the learned coimsel for the 
parties and in my opinion the dedsion of 
the Munsif about jurisdiction has to be 
upheld but on a different reason than the 
Munsif has given in this case. Before the 
learned Mimsif the plaintiff opposite party 
contended that on the facts of the present 
case it was dear that there were as a 
matter of facts two mortgages joined in a 
single document of mortgage and since 
one of the two mortgages had been ex- 
tinguished the plaintiff was entitled to 
redeem the remaining mortgage which was 
only for a sum of Rs. 4250. It was also 
argued that the integrity of the mortgage 
having been broken the plaintiff was en- 
titled to value the sioit at Rs. 4250. The 
learned Mimsif repeRed both these argu- 
ments but came to the condusion that in 
a suit for redemption of this type the suit 
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could not be valued in terms of Sec, 7, 
sub-clause (9) of the Court-fees Act with 
the help of Section 8 of the Suits Valua- 
tion Act. He held that prima facie on the 
basis of the plaint allegation since the 
plaintiff has alleged fiiU payment and ex- 
tinction of half the mortgage the suit was 
within iurisdiction of the Court and it was 
immaterial what amount was secured 
imder the mortgage. I agree with the 
decision of the Munsiff so far as the ques- 
tion of the breaking of the integrity of 
the mortgage' is concerned. The Munsif 
is right that on the facts alleged and foimd 
in this case the integrity of the mortgage 
could not be held to be broken. The view 
of the learned Munsif is well supported 
by the decision cited by the learned 
counsel for the. petitioner in the cases of 
AIR 1955 Pun.i 96 and AIR 1948 AU 55. 
However, I am not in agreement with the 
view of the learned Munsif that Section 7, 
sub-clause (9) of the Court-fees Act is not 
applicable to the facts of this case. In 
my opinion having regard to the various 
provisions of the Suits Valuation Act as 
well as the Court-fees Act it has to be 
held that the present case not having 
been covered by Section 4 of the Suits 
Valuation Act tbe suit has to be valued 
in terms of Section 7, sub-clause (9) of 
the Court-fees Act read with Section 8 of 
the Suits Valuation Act as such the valua- 
tion for the purposes of jurisdiction will 
be the same as that for the purposes of 
court-fees. Having come to this conclu- 
sion it has to be seen whether the valua- 
tion put by the plaintiff in the instant 
case is the correct valuation, 

8. Having considered the respective 
argrroents of the learned counsel for the 
pa:^es and having looked into the various 
authorities cited by the learned counsel I 
am inclined to accept the argument put 
forth on behalf of the plaintiff opposite 
party that for all practical purposes the 
interest of the two mortgagees were quite 
distinct and with the acquisition of the 
right of one of the mortgagees by the 
mortgagor half of the mortgage stood ex- 
tinguished and the mortgage money se- 
cured expressed in the instrument would 
be deemed to be Rs. 4250 for the ptuposes 
of redemption in this case. Having come 
to this conclusion it is necessary to notice 
the relevant cases cited by the learned 
counsel for the parties on this point. The 
two cases relied on by the learned coxmsel 
for the petitioner in support of his argu- 
ment on. this point in my opinion are dis- 
tinguishable. In the case of AIR 1941 All 
357 it was that in a second appeal or first 
appeal from a decree in a suit against a 
mortgagee for the recovery of tbe mort- 
gaged property the court-fee must be paid 
ad valorem on the principal stun secured 
by the mortgage. In the body of the 
judgment it was observed that if there 
was a mortgage securing a debt of one 


lac rupees and the plaintiff came to Court 
on the allegation in a suit for redemption 
that only Rs. 50 were due even then tbe 
plaintiff would be required to pay court- 
fees on the full amount of Rupees one lac. 
The facts of this case are distinguishable. 
The other case relied on by the learned 
counsel for the petitioner on this point is 
the case of (1885) ILR 10 Bom 41. hi this 
case it appears that there was a mortgage 
of Rs. 1152/15/4 in favour of two persons. 
The decree for redemption directed the 
payment of Rs. 568/9/8 to one defendant 
and Rs. 584/5/8 to another defendant. Two 
appeals were filed and the Bombay High 
Court held that each memorandum of ap- 
peal should be valued at Rs. 1152/15/2 for 
the purposes of the payment of court- 
fees. Both the above cases are distinguish- 
able from the facts of the present case. 

9. As against these two cases reliance 
was placed by the plaintiff opposite party 
on tbe cases of (1886) ILR 8 All 438 and 
(1882) ILR 6 Bom 324. In the case of 
(1886) ILR 8 All 438 it was held that 
"where on accoxmt of purchase of a por- 
tion of equity of redemption by the mort- 
gagee, the mortgage debt has been pro 
tanto extinguished and some of the mort- 
gagors became entitled to recover a por- 
tion only of the mortgaged property, in a 
suit for redemption of such portion, "the 
principal money expressed to be secured” 
on which the court-fees for the suit is to 
be calculated under Art, 9, Section 7 of 
the Court-fees Act, must be taken to be 
the_ proportionate amount of tbe debt for 
which the portion sought to be redeemed 
would be liable.” In the case of (1882) ILR 
6 Bom 324 it was held that "in cases in 
which it is competent to the mortgagor 
to sue to recover a portion of tbe mort- 
gaged property, the debt must be regard- 
ed as distributed over the whole property; 
and as regards the portion of the property 
sued for. "the principal money expressed 
to be secured” must be taken to be the 
proportionate amount of the debt for 
which such portion of the property is 
liable.” 

10. The facts of these two cases are 
also not similar to the facts of the present 
case, but the principle of law enunciated in 
these two cases can safely be applied to 
the facts of the instant case. In the pre- 
sent case on the allegations in the plaint 
it is clear that half of the original mort- 
gage stood extinguished by the act of the 
parties. The mortgagor having acquired 
the rights of one of the mortgagees half 
of the mortgage got extinguished and only 
half of it remained to be redeemed. The 
principal amount of this remaining half 
is Rs. 4250 and in my opinion tbis should 
be deemed to be the principal amount ex- 
pressed in the instrument of the mortgage 
as contemplated by S. 7, sub-d. (9) of the 

Court-fees Act, The other cases relied on 

\ 
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by the learned counsel for the petitioner 
other than those already noticed above 
relate to Section 23 of the Agriculturist 
Relief Act and are not relevant for the 
purposes of this case; hence they need 
not be noticed. 

11. In view of what has been said 
above this revision cannot succeed. Ac- 
cordingly it is dismissed but there wiLL be 
no order as to costs. 

Revision dismissed. 


Am 1970 ALLAHABAD 191 (V 57 C 27) 
FULL BENCH 

S. N. DWIVEDI, R. S. PATHAK AND 
R. L. GULATI, JJ. 

Commissioner, Sales Tax, U. P., Luck- 
now, Applicant v. M/s. Prayag Chemical 
Works, Naini, Allahabad, Opposite Party. 

Sales Tax Reference No. 195 of 1965, 
D/- 20-2-1969. 

Sales Tax — U. P. Sales Tax Act (15 of 
1948), Section 3-A (1), Notification under 
dated 31-3-1956, Entry 7 — Expression 
'chemicals of all kinds’ — Interpretation 
of — Sodium silicate is a chemical with- 
in the meaning of the entry. 

Sodium silicate is a chemical within the 
meaning of the expression 'chemicals of 
hll kinds’ used in Entry 7 in the notifica- 
tion and is liable to tax, (1967) 20 S. T. C. 
246 (AH), Affirmed (Paras 18, 27, 39) 
Having regard to the differing purposes 
and differing environments of science and 
Sales Tax Act and two meanings of the 
term 'chenucal’ in science itself the term 
should not be given the stricter meaning. 
On the other hand, having regard to the 
principles of interpretation concerning 
Sales Tax Acts, the word should be con- 
strued in the commercial sense. And so 
construed, it certainly comprehends 
sodium alicate. (Para 14) 

It is now well settled that while inter- 
preting items in statutes lilce the Sales 
Tax Acts, resort should be had not to the 
scientific or the technical meaning of such 
terms but to their popular meaning or the 
meaning attached to them by those deal- 
ing in them, that is to say, to their com- 
mercial sense. (Case law discussed.) 

(Paras 10 and 24) 
The mere fact that sodium silicate as 
used in the manufacture of soap is not 
a chemical according to the scientific 
meaning of the term wiU not take it out 
of the expression 'chemicals of all kinds’ 
in the notification. (Paras 5, 28, 39) 


5 chemical Sodium silicate is manu- 
fsctured by chemical process. The mere 
fact that sodium silicate does not take part 
in a chemical reaction in the manufacture 
of soap does not make it any the less 
chemical (Para 39) 

Cases Referred: Chronological Paras 


(1968) 1968-21 STC 295 (AU), 

Avadh Sugar Mills Ltd. v. Sales 
Tax Officer 

(1967) AIR 1967 SC'1454 (V 54) = 
1967-19 STC 469, Commr. of Sales 
Tax, Madhya Pradesh v, Jaswant 
Singh Charan Singh 10. 

(1967) 1967-20 STC 246 (All). 
Commr. of Sales Tax v, Banaras 
Chemicals 4, 16, 20, 

(1961) AIR 1961 SC 1325 (V 48) = 
1962-1 SCR 279, Ramavatar Budhai 
Prasad v. Assst. Sales Tax Officer 
(1951) 1951 CLR (Ex) 122, His 
Majesty the King v. Planters 
Nut and Chacolate Co., Ltd. 11, 

Standing Coimsel, for Applicant. 


12 


24 

36 

23 

23 


DWIVEDI J. : — Section 3 of the U. P. 
Sales Tax Act imposes a tax on the sale 
of goods. S. 3-A (1) empowers the State 
Government to notify that the turnover 
in respect of any goods or class of goods 
shall be liable to tax at such single point 
in the series of sales by successive dealers 
as it may specify in the notification. Sec- 
tion 3-A (2) empowers the Government to 
fix the rate of tax not exceeding the 
maximiun mentioned therein. 


2. Acting under Section 3-A, the Gov- 
ernment issued a notification on March 31, 
1956. Head 7 of the notification specifies 
'chemicals of all kinds.’ According to the 
notification, sales of chemicals of all kinds, 
which are manufactured in Uttar Pradesh, 
shall be liable to tax at the point of sale 
by the manufacturer and in case of goods 
imported from outside U. P., at the point 
of sale by the importer. 

3. The opposite party is a manufac- 
turer of, and dealer -in, sodium silicate 
and washing soap. In the assessment year 
1958-59 the opposite party admittedly sold 
sodium silicate manufactured by it for 
Rs. 98,028.000. The Sales Tax Officer treat- 
ed sodium silicate as a chemical and 
charged sales tax in accordance with the 
aforesaid notification. His order was af- 
fibrmed in appeal. But the Judge (Revi- 
sions) reversed his decision. He took the 
view that sodium silicate was not a chemi- 
cal. But at the instance of the Commis- 
sioner, Sales Tax, the applicant has re- 
ferred to this Court this question: 


Per Gulati, J. . 

Even taMng into consideration saentinc 
meaning of the word "chemical”, accord- 
ing to one of the definitions of the word 
"chemical” any substance which is pro- 
duced byadieinical_m;ocessJs_rega^^ 

GM/HM/D228/69/SNV/B 


"Whether sodium silicate as used in the 
manufacture of soap is included in 'chemi- 
cals of all kinds’ appearing at item 7 of 

tile notification dated 31-3- 

1956.” 

4. A Division Bench of tins Court has 
already given an affirmative answer to this 
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this prima facie presumptioa can be rebutt- 
ed by evidence to the contrary.”. 

Then their Lordships proceeded to consider 
the relative scope of Section 19 of the Be- 
presentsition of the People Act 1950 and 
Section 36 of 1951, Act, and held that — 
“Thus when a presumption is raised under 
Section 36(7) it may mean , prima facie that 
the person concerned is not less than 21 
years of age and is ordinarily resident in 
that constituency; but for the validity of the 
nomination paper it has to be proved that 
the candidate has completed ^ years of 
age.” 

Once again, the Supreme Court by this de- 
cision, reiterated the jurisdiction of the Ele- 
ction Tribunal to go into tlie question in res- 
pect of the age of the candidate and that the 
entry in the electoral roll is not conclusive 
or final. 

21. The Madras High Comt had an oc- 
casion to consider this question in a very re- 
cent decision of a Division Bench in S. V. 
Viswanathan v. Bangaswamy, AIB 1967 
Mad 244. That was a case which arose 
under the Madras District Municipalities Act. 
In an election to a Municipal Council both 
the writ petitioner and the first respondent 
secured equal number of votes. Lots were 
cast, as prescribed by- the procedme, which 
resulted in the writ petitioner being declar- 
ed elected. The first respondent questioned 
the election of the petitioner in an election 
petition. The materim wound on which the 
election was challenged was, that one of 
the votes which were polled, in favour of 
the petitioner was invalid, because on the 
date of the poU, the voter was below 21 
years of age and was, therefore, incompe- 
tent to vote. After taking evidence, the Elec- 
tion Commissioner foimd that the said allega- 
tion was established. That decision resulted 
in the petitioner securing one vote less than 
the first respondent. Therefore, the Elec- 
tion Commissioner set aside the election of 
the petitioner and declared the first respon- 
dent to have been duly elected. The writ 

g etition was filed against that decision of 
le Election Commissioner. This is thus a 
case where the validity of a vote was in 
question. The Writ Petition was allowed by 
a Sinde Judge of the High Comt, on the 
ground that investigation into the disqualifi- 
cation of a voter, by reason of his being be- 
low 21 years of age, within the meaning of 
Article 326 of the Constitution, was outside 
the jurisdiction of the Election Tribunal. 
Thereupon the first respondent filed the Let- 
ters Patent Appeal winch was considered by 
the Division Bench. Bamahrishnan J., who 
delivered the main judgment, reviewed the 
entire case law and observed in paragraph 
14 that: 

‘TBefore us, learned counsel Sri M, K. 
Nambiar, appearing for the appellant, does 
not dispute the broad proposition thus laid 
down, that there is no provision in the Dis- 
trict Municipalities Act which incorporates 
the age disqualification under Art. 326 of the 
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Constitution; but he urged that if it is found 
by the Tribunal that the voter in question, 
suffered a constitutional- disability, it would 
have the effect of rendering me electoral 
roll, so far as his inclusion therein is concern- 
ed non est and void. The reception of his 
vote would, therefore, be a case of an im- 
proper reception of a vote within die mean- 
ing of the first part of Buie 10(c), because 
it would amount to the receiving of the vote 
of a non-existent voter. This argument no 
doubt involves a fiction, the fiction being 
to treat the actual en^ in the roll, of a 
voter s name, when the • . voter suffers froih 
a fimdamental constitutional disability, as 
null and void. The problem that we. have 
been asked to consider in this case( is whe- 
ther such an approach to the question can 
be permitted in tbe light of the yarious le- 
gal principles that have been pressed be- 
fore us.” ' 

Later summing up the discussion the learned 
Judge, observed in the last sub-paragraph of 
paragraph 14 that — ■ 

“Learned counsel for the appellant urges 
that the case before us, is one where me 
action of die Betuming Officer in receiving 
the vote of the disputed voter was improper 
because by a fiction his name itself should 
be deemed to have been not in the roU. 
We have to observe that the point stressed 
before us in this form, by the lemmed coun- 
sel for the appellant was not urged by him 
eidier before the Election Commissioner ' or 
before the learned Judge. This point was 
also not considered in the Full Bench decision 
of the Allahabad High Court quoted earlier 
and which was followed by. Srinivasan, J. 
Learned counsel mges that it is the duty of 
Courts of Law as well as of Tribunals, to 
act in accordance with the provisions of 
the Constitution, and whenever and at 
whatever stage, their attention is drawn to 
the fact that there has been a patent viola- 
tion of a constitutional provision, whether in 
legislating an. enactment or in preparing a 
statutory insixument, the Court as well as 
Tribun^ .have a duty to give effect to the 
Constitution. In the present case, apart from 
the question about the self-cont^ed nature 
of the District Municipalities Act and the 
rules framed thereunder, limiting the scope 
of investigation of Election Tribimal and 
determining their jurisdiction, when a speci- 
fic breach of the Constitution in the pre- 
paration of the statutory instrument^ whose 
contents have to be relied upon for decision 
in the present dilute, has been brought to 
the notice of the Election Tribunal, as well 
as of this Comt, effect will have to be given 
to the consequences which will follow tom 
such a breach. In the li^t of the authorities 
quoted above, we , are . of the opinion that 
such a constitutional br^ch involves the 
rendering of the electoral roll a nullity so 
far as the disputed voters name is concern- 
ed, and his name entered in the roll must 
be deemed as non est; for the - purpose of 
acceptance or reception of his vote.” 
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In that view their Lordships allowed the ap- 
peal and set aside the elecfa'on . of the Writ 
Petitioner confirming the order of the Elec- 
tion Tribunal. 

22. The case law above discussed would 
yield the result, that the mere entry in an 
electoral roll is not final or conclusive, in 
regard to the age of the candidate arid it is 
open to the Election Tribunal to enquire, in 
an election petition, into the age of the 
candidate and to find out whether he was 
duly qualified to seek the election. If a per- 
son does not complete the age of 21 years, 
when his name is registered in die electoral 
roll, he suffers a constitutional disabilitj' and, 
therefore, the very entry of his name in 
the electoral roll is null and void and is 
non est. When such is the case, the Elec- 
tion Tribunal can set aside the election, as 
the election has been vitiated by non-com- 
pliance with the Act and the rules made 
thereunder. 

23. The learned counsel for the peti- 
tioner, however, has relied upon some deci- 
sions of this Court, the Supreme Court and 
other High Courts, which according to him 
take a different view. He has stron^y relied 
upon a Division Bench decision of mis Court 
in (1961) 2 Andh WH 23. In fact the con- 
flict that is apparent between this decision 
and the earlier Division Bench decision of 

' this Court, in (1960) 2 Andh WR 308, has 
led to the reference of these cases to a Full 
Bench. The question that arose in Rama- 
chandram v. D. Seshaiya, (1961) 2 An WR 
was whether an election coiild be im- 
peached on the ground that voters who exer- 
cised their franchise were minors. It was 
also a case of an election of a village pancha- 
yat, held under the provisions of the Madras 
Village Panchayats Act (10 of 1960). The 
contention raised there was that ihe electoral 
roll published for a Panchayat is final and 
conclusive as to the qualifications of the 
voters remstered therein and that the elec- 
tion tribtmal had no jurisdiction to go 
behind that electoral roll and - enquire into 
the age of the voters. This contention found 
acceptance with the learned Judges. Chandka 
Reddy, C. J., speaking for the Division 
Bench observed: 

“Hence, an elector who is a minor, i. e., 
who has not attained the age of 21, is not 
debarred from exercising his franchise when 
once his name is entered in the electoral 
roU. The minority of a person is more an 
absence of qualification than _a_ disgualifica- 
tion, which imposes a restriction on the 
recording of his vote.” 

In that view, their Lordships held that there 
was neither an improper reception of the 
votes nor was there an infraction of the 
provisions of the Act or the Rules made 
fiiereimder, so as to bring the reception of 
the votes of the minors within the mischief 
of Rule 11 (c). In coming to this conclusion, 
•their Lordships placed reliance on the Full 
, Bench decision in. - Ghulam Mohiuddin v. 


Election Tribunal, for Town Area, Sakit, AIR 
1959 All 357 (FB), which we will presently 
refer to. Buf^ what is to be noted in this 
case' is, the contention that the voters who 
were foimd to be below the age of 21 years 
suffered a constitutional disability' and. for 
that reason their registration as voters was 
null and void and non est, was not raised 
before their Lordships and was not consider- 
ed there. 

24. What is more, when two earlier 
decisions of this Court including the one in 
(1960) 2 Andh WR 308, were relied on 
before them, their Lordships distinguished 
them by saying that the said two decisions 

“afford no parallel to the instant case. 
Those two cases dealt with the disqualifica- 
tion of a candidate. They were not cases of 
persons below the age of 21 casting their 
votes. The question in both the cases was 
whether a candidate was qualified to stand 
for election to the Village Panchayat in one 
case and to the Municipal Council in the 
other. It was laid down in both (he cases 
that a person below the age of 21 was not 
competent to stand as a candidate and the 
election of such a candidate was contrary to 
law. The qualifications requisite for a can^- 
date have relation to the election process. 
Hence those two decisions cannot give us 
much assistance in the context of Ihe pre- 
sent enquiry.” 

Thus a distinction was sought to be made 
between the lack of qualification in a voter 
and lack of qualification in a candidate. In 
the present Act also distinction between the 
right of a person whose name appears in the 
electoral roll, to poll his vote and his right 
to seek election is very much home out hy 
the difference in the language of Sec. 14 (5) 
and Sec. 16 of the Act, which has already 
been adverted to above. That apart, it is 
very doubtful, to what extent a person, who 
has incurred the constitutional disability in 
regard to the age, can validly exercise his 
vote, simply because his name finds a place 
in the electoral roll. If he has suffered a 
constitutional disability, in regard to age, and 
if for that reason, the very enby of his name 
in the electoral roU is null and void and non 
est, that would mean that he is not a voter 
and cannot, therefore, exercise his vote. That 
might lead to the result, that when such 
persons exercise their franchise in an elec- 
tion, such election would be vitiated by non- 
compliance with the provisions of the Act 
or the rules made thereunder. Anyway, the 
question of validity of a vote is not before 
us and it is not necessary for us to decide 
that question in these writ petitions. We do 
not, therefore, propose to deal with that 
question in these writ petitions. 

25. But^ the fact remains that in this 
decision in (1961) 2 Andh WR 23, the objec- 
tion to the reception of the votes on the 
basis of the constitutional disability of the 
voters was not raised and the learned Judges 
themselves in the case kept the distinction 
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between the voters right to vote and. the 
qualification of a candidate to seek election, 
when he is , below the age , of 21, 
in view. They, therefore, limited their decir 
sion to the case of a person below the age 
of 21 years exercising his vote and did - not 
throw any doubt on the principle of the 
earlier decision of this Court in (1960) 2 
Andh 'iVR 308. Therefore, the decision in 
(1961) 2 Andh WR 23, does not render any 
assistmce to the petitioners contention. 

26. The next decision that has been 
rehed upon is the Full Bench decision in 
AIR 1959 AH 359 (TO). That is also a case, 
where only the question of the vahdity of the 
reception of the votes of persons whose age 
was less than 21 years, was raised and 
on that basis the election was impugned. 
The majority view (Sahai J., dissenting) was 
that the fact of non-attainment of 21 years 
of age was not a disqualification for a person 
to exercise his franchise, once his name finds 
a place in the electoral roll. This conclusion 
was based upon the., reasoning that in the 
provisions of the Uttar Pradesh Munici- 
pahties Act which fell for consideration 
before the learned Judges, the fact of non- 
attainment of 21 years of age was not speci- 
fically mentioned as a disqualification either 
for entry in the electoral roll or to vote. 
That Act provided that persons, whose names 
were, for the time being, entered in the 
electoral roll would be me electors for the 
purpose. The absence of such a disqualifica- 
tion and the provision empowering aU per- 
sons, whose names appear in the electoral 
roll, to exercise their b^chise, were the two 
reasons on which the learned Judges came 
to tlie aforesaid conclusion. It should be 
noted that' the aspect of the constitutional 
disability of the voter and for that reason 
the voter’s name should be deemed not to 
have been in the electoral roU, was not 
placed before the Full Bench and it was 
not, therefore, considered. For ’ that reason, 
and also for the reason that the case before 
the Allahabad Hi^ Court also, was limited 
to the reception of a vote and not a case of 
the qualification of a candidate, we must 
hold that this decision also does not help 
the contention of the petitioners. Before we 
part with this Fidl Bench decision of the 
Allahabad Hi^ Covnrt we must refer to the 
view of Dayal J., that — 

“Thou^ the electoral roll prepared is not 
open to question TOth respect to the correo- 
ness of the entries noted therein, the election 
Tribimal can consider whether any of the 
persons entered in that roll suffered from 
any disqualification and the fact that a 
person had not attained the age of 21 years 
or did not reside within, the particular ward 
does not amount to disqualification.” 
Chaturvedi J., also held that: — - 

“The electoral roll is to be deemed final 
and conclusive as far as . the fulfilment of 
qualification of a voter is concerned, but it 
is not to bo deemed final and conclusive by 


the election . tribunal so far. as the disquali- 
fications attaching to such persons are con- 
cerned.” ; ' 

Sahai J., who expressed the minority view 
went further. and held that: — , 

. 'The result of unqualification or want of 
qualification is that a person cannot at all 
be enrolled as a voter, but the result of a 
disqualification is that though he is entitled 
to be recorded as a voter ms name is liable 
to be struck off on any of the mounds on 
which he can be disqualified under the law.” 
and also expressed the opinion that: — 

“the language of Rule 48 of &e Rides is 
wide enough to entitle an election tribimal 
to decide whether or not a particular person 
was correctly enrolled as a voter.” 

Therefore this Full Bench decision of the 
Allahabad. Hi^ Court also upheld the power 
of the Election Tribunal to enquire mto the 
matter and find out whether a person whose 
name is entered in the electoral roll suffers 
from any disqualification. 

27. Next, the learned counsel for fte 
petitioners strongly rehed upon the decision 
of the Supreme Court in Ramaswamy v. 
B. M. Krishnamurthy, AIR 1963 SC 458. 
That case arose under the Mysore Village 
Panchayats and Local Boards Act (10 of 
1959). An election petition was filed for a 
declaration that the appellant was not duly 
elected and for a further declaration tliat 
the first respondent was duly elected. The 
case of the first respondent was that on the 
date fixed for filing of nominations, the ap- 

E ellant’s name was not in the authenticated 
st of voters. A further contention was also 
raised that the appellant was not ordinarily 
a resident of the village, and therefore, he 
was disqualified from standing for election 
from that constituency. The mection Tribu- 
nal held that the appellant was ordinarily a 
resident of the said village and was there- 
fore, qualified to be included in the electoral 
roll or the Panchayat. It further foimd that 
the appellant’s name was riot included in the 
authenticated list of voters. On that finding 
it set aside the election of the appellant arid 
declared the first respondent as elected. On 
appeal, the High Court did not amee with 
the finding of the Election Tribunal that the 
appellant’s name was not included in the 
authenticated list of voters. But, finding that 
the inclusion of the appellant’s name was in 
direct violation of Rule 26 of the Repre- 
sentation of the Peoples Rules 1956, the 
High Court held that the inclusion of the 
appellant’s name was void. In that view, the 
Hi^ Court also set aside the , ajjpellant’s 
election. . Allowing the appeal, their Lord- 
ships of the Supreme Court rehed upon Sec- 
tion 30 of the Representation of the People 
Act, 1950 wherein it is provided that no 
Civil Court shall have jurisdiction to ques- 
tion the legahty of any , action taken by and 
under the authority of the Electoral Registra-- 
tion Officer. Their Lordships, therefore said: 
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‘TTie terms of Section 30 are clear and the 
action _ of the electoral registration ofBcer 
including the name of the person in the* 
elector^ roll, though illegal cannot be ques- 
tioned in a civil Court; but it could be 
rectified only in the manner prescribed by 
law i. e., bv preferring an appeal under R. 27 
of the Rules or by resorting to any other 
appropriate remedy,” 

After stating this, a distinction was made 
between illegality and nullity. It was held 
that the action of the electoral remstration 
officer could not be considered a nullity, be- 
cause he had made the order without giving 
notice, as required by the rules, that the 
non-compliance with the prescribed proce- 
dure di(l not affect his jurisdiction; and that 
such non-compliance could not make the 
officer’s act non est.- Their Lordships did not 
express any view about a case where an 
entry is non est or a nullify, though by 
necessary implication it should mean that 
any ent^ which is non est, cannot confer 
any qualification or ri^t for a person, to 
seek election. Relying upon Section 10 of 
the Mysore Act which was before them their 
Lordships laid down that : — ■ 

“Every person whose name is in the list 
of voters of any Panchayat constituency shall, 
unless disqualified rmder this Act or under 
any other law for the time being in force, 
be qualified to be elected as a member of 
the Panchayat ” 

Their Lordships of the Supreme Court held 
that since none of the disqualifications 
enumerated in Section 11 of the Act was 
attached to the appellant the appellant was 
certainly qualified to be elected as a mem- 
ber of the Panchayat. 

28. Strong reliance has been placed by 
the learned cmmsel for the petitioners on the 
following observations of the Supreme Court 
in Para. 10 of its judgment: 

“In view of Sec. 10 of the Act, it cannot 
be said that there is any improper accep- 
tance of the nomination of the appellant, 
for, his name being in the list of voters, he 
is qualified to be elected as a member of the 
Panchayat. There is, therefore, no provision 
in the Act which enables the High Court 
to set aside the election on the^ ground that 
thou^ the name of candidate is in Ae list, 
it had been included therein illegally.” 

This observation of the Supreme Court, 
does not afford any support to the cqntem 
tion of the petitioners in this case. It should 
be borne in mind that their Lordships were 
dealing with a case where the election of 
the appellant was questioned on the mound 
that he had not acquired the residential 
qualification. Absence of a residential quali- 
fication is not a constitutibnal disabuity. Arti- 
cle 326 of the Constitution lays down_ two 
qualifications for a person to be registered 
^ a voter; viz., that he should be a citaen 
of India and that he should not be less than 
21 years of age. Therefore, absence ot a 
residential qualification is not a. constitu.- 


tional disability unlike the age qualification. 
Therefore, their Lordships of the Supreme 
Court considered the inclusion of the name 
of a person who did not have the residentid 

§ uaIification as a mere illegality which could 
e rectified by an appeal or in any , other 
manner prescribed by law. That was why 
their Lordships made a distinction between 
an illegahty and a nullity. Even in the 
passage above quoted, their Lordships once 
again reiterated the distinction, by stating 
that the High Court was not empowered to 
set aside the election when the name of the 
candidate had been included in the electroal 
roll illegally. It is thus clear that the 
Supreme Court decision is no authority for 
the proposition that even in cases of the 
entries being null and void and non est, the 
person would have the right to seek election 
mid that the Election Tribunal would have no 
jmisdiction to enquire into the validity of 
such an election. On the other hand, in our 
view, it is suggestive of the opposite view, 
which we have taken. 

29. A decision of the Bombay High 
Court in Dhondba Adku v. Civil Judge, 
il^or Division, Hinganghat, AIR 1987 
Bom 232, has mso been brought 
to our notice. It was a case which 
arose imder the Bombay Village Pan- 
chayats Act. The ground on which 
the election was questioned there was, 
that the voters’ list did not conform to the 
wards, framed by the Collector. It was con- 
tended before Bombay High Court that 
having regard to the provisions of Sec. 13 
of the Bombay Act, it was not open to the 
respondents to challenge the finality of the 
voters list in an election petition. The Bom- 
bay Hi^ Court took the view that once 
the voters’ list is got corrected and finally 
published, it would be conclusive evidence 
imder Section 13 (3) and could not bo 
challenged. As has already been stated, the 
^ound on which die electoral roll was ques- 
tioned was .that it did not conform to the 
wards, framed by the Collector. Obviously 
it is not a case, where certain voters incurred 
the constitutional disability and the entries 
relating to their names should be considered 
non est. Therefore, this decision does not 
give any support to the petitioners’ conten- 
tion. 

80. The above discussion results in the 
conclusion that the Election Tribunal has 
jurisdiction to enquire into the age qualifica- 
tion of a candidate and set aside the elec- 
tion, if the successful candidate has not 
acquired the qualification in regard to age 
despite the fact that his name has appeared 
in the electoral roU, as a voter. It wouli 
therefore, follow that the Writ Petitions fail 
and are dismissed with costs of the respon- 
dents. Advocate’s fee Rs. 100. 

Petitions dismissed. 
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AIR 1970 ANDHRA PRADESH .70 
(V, 57 C 9) 

FULL BENCH 

P. JAGANMOHAN REDDY C. 
A^ENKATESAM AND SAMBASIVA RAO, JJ- 

Andhra Provincial Potteries Ltd., Tade- 
palli, and others. Accused, Petitioners, v. 
Registrar of Companies, Andhra Pradesh, 
Hyderabad, Complainant, Respondent. 

Criminal Revn. Case No. 360 of 1968 arid 
Criminal Revn. Petn. No. 813 of 1968, D/- 
18-3-1969 decided by Full Bench on order 
of reference made oy Sharfuddin Ahmed 
and A. D. V. Reddy, JJ. 

■ Companies Act (1956), Ss. 220. 166, 159 
to 162 and 210 — ^Prosecution under — Pre- 
requisites for — Holding of Aimual General 
Meeting and laying before it of Balance 
sheet and Profit and Loss Account is essen- 
tial for prosecution under S. 220 (3) — Hold- 
ing of meeting ’however, not necessary for 
prosecution for default imder Ss. 159 to 162, 
166 and 210 — (1964) Mad WN 103 and 
AIR 1966 Mad 415 and AIR 1963 Raj 134 
and 1963 (1) Cri LJ 521 (Cal) and 39 CWN 
1152 and AIR 1948 Cal 42 and (1967) 2 
Comp LJ 92 (All), Dissented from; AXR 1963 
Andh Pra 389, Overruled. 

The holding of the aimual general meet- 
ing and the laying before it of the balance 
sheet and the profit and loss account is a 
sine qua non for filing of the copies thereof 
before the Remstrar. If no general body 
meeting is held, the persons concerned can- 
not be prosecuted under Sec. 220 (3). While 
it is open to the Registrar to prosecute the 
persons who have committed default under 
Sections 166, 159 to 162 and 210 by wilfully 
not holding meeting and not fulfilling the re- 
quirements of these provisions for which no 
period of hmitation is prescribed under the 
Act, any prosecution under S. 220 would bo 
premature without such a meeting being in 
fact held. (Paras 7 and 17) 

The reference to Section 210 by the use 
of the word “aforesaid” and the emphasis 
indicated by the words “were so laid*’ in 
Sec. 220 make the filing of copies of the 
balance sheets and the profit and loss ao’ 
counts which are laid before the general 
body meeting an essential prerequisite. If no 
general body meeting is held, it is obvious 
ttiat no copies of ttie palance sheet Md profit 
and loss accoimts can be filed even though 
the default may be wilful. Both imder Sec- 
tion 134 of the old Companies Act and Sec- 
tion 220 of the Act, the laying of the 
balance sheet and the profit and loss account 
before an annual general meeting is a condi- 
tion precedent to the requirement that 
copies of such documents so laid shoidd be 
filed before the Re^trar. The intention is 
made further clear by the provision under 
sub-section (2) of the respective sections of 
both the Acts that, if the balance sheet is. 

HMAM^626/69/CWM/P ’ 


not adopted at the general meeting before 
■which it is laid, a statement of that fact and 
•of the reasons therefor have to be annexed 
to the -balance sheet and to the copies there-^ 
of required to be filed wilb the Registry. If 
no balance sheet is laid before a general 
body, there can be . no question of that 
balance sheet not being adopted nor of com- 
plying -with the requirements of the sub- 
section (2) of Section 134 of the old Com- 
panies Act or Section 220 of the Act as the 
case may be, though vrilful omission to call 
a general body meeting and omit to lay the 
balance sheet and profit and loss account 
before it may expose the person responsible 
to punishment imder other provisions of the 
Act it certainly does not. make him liable 
under the aforesaid provisions. AIR 1963 
Andh Pra 389, Overruled; AIR 1948 Bom 
357 held not overruled by AIR 1961 SC 186; 
(1935) 39 Cal WN 1152 and AIR 1948 Cal 
42 and (1967) 2 Comp LJ 92 (AU) & (1964) 
Mad WN 103 and AIR 1966 Mad 415 and 
AIR 1963 Raj 134 and 1963 (1) Cri LJ 521 
(Cal), Dissented from. Case law discussed. 

. (Para 7) 

Cases Referred: Chronological Paras 

(1967) 1967-2 Com LJ 92 = (1966) 36 
Com Cas 585 (All), Rama Cnandra 
and Sons (P) Ltd. v. State 16 

(1966) AIR 1966 Mad 415 (V 53) = 

1966 Cri LJ 1279, Ambalavana 
Chettiar’ P. S. N. S. and Co. ff.) 

Ltd. V. Registrar of Companies T6 

(1964) 1964 Mad WN 103 = (1964) 

34 Com Cas 1, Neptune Studios Ltd. 

V. State 16 

(1963) AIR 1963 Andh Pra 389 
(V 50) = 1963 (2) Cri LJ 368, 

Public Prosecutor v. H. R. Basava 
Raj 2, 17 

(1963) 1963 (1) Cri LJ 521 = 1962- 
32 Com Cas 1143 (Cal), Dulal 
Chandra Bhar v. State of West 
Bengal 16 

(1963) AIR 1963 Raj 134 (V 50) = 

1963 (2) Cri LJ 48, State v. T. C. 

Printers (P.) Ltd. 16 

(1961). AIR 1961 SC 186 (V 48) = 

. i96i (1) Cri LJ 319, State of Bombay 
; v. Bhandhan Ram 2, 4, 8, 15, 16 

(1953) AIR 1953 Mad 558 (V 40) = 

1953 Cri LJ 1062, Viswanathan v. 
Assistant Eegistrar of Joint Stock 
Companies Madras 13 

(1952) AIR 1952 Mad 800 (V 39) = 

1953 Cri LJ 19, In re G. Appayya 13 
(1948) AIR 1948 Bom 357 (V.35) = 

49 Cri LJ 515, Emperor v. Pioneer 
Clay and Industrial Works 2, 4, 

14, 15, 16 

(1948) AIR 1948 Cal 42 (V 35) = 

48 Cri LJ 236, Bhagirath v. Em- 
peror 11, 13 

(1937) AIR 1937 Mad 341 (V 24) = 

38 Cri LJ 695, In re, Narasimha 
Rao 2, 12 

(193^ 39 Cal WN 1152, Ballav Dass 
V. Mohan Lai Sadhu 10, 11 
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(1932) AIE 1932 Mad 497 ( V 19) = 

33 Cri LJ 589, Lakslamana v. Em- 
peror 2, 12 

(1911) 1911-1 EB 588 = 80 LJ KB . 

396, Park v. Lawton 9, 13, 15, 16, 17, 
(1875) 10 QB 329 = 44 L/ MC 81, ■ 
Gibson v. Barton 9 

(1875) 45 LJMC 41 = 83 LT 690, 

Edmonds v. Foster 9 

A. V. Koteswara Eao, for Petitioners; 
Public Prosecutor, for the State. 

P. JAGANMOHAN EEDDY C. J. t The 
question before us is whether, under S. 220 
of the Companies Act, 1956 (I ^of ^ 1956), 
(hereinafter referred to as the ‘Act’), the 
holding of -an annual general .meeting of a 
company and laying b^efore it the b^ance 
sheet and the profit and loss account are 
prerequisites for a prosecution under Sec- 
tion 220 (3). 

2. The Hi.^ Court of Bombay in Em- 
peror V. Pioneer Clay and Industrial Works, 
AIK 1948 Bom 357, and earher, the Madras 
High Court in Lakshmana v. Emperor, AIE 
1932 Mad 497 and In re, Narasimha Eao, 
AIE 1937 Mad 341 had held under Sec. 134 
and the analogous provisions of the Indian 
Companies Act, 1913 (hereinafter called the 
‘old Companies Act’) corresponding to Sec- 
tion 220 of the Act that the omission to file 
with the Eegistrar the balance-sheet and the 
profit and loss account of a company is not 
a contravention of those provisions in as 
much as either no general meeting was held 
at which the balance-sheet was laid, or no 

g eneral meeting was due to be held. After 
le decision or the Supreme Coxurt in State 
of Bombay v. Bhandhan Earn, AIR 1961 SC 
186, some of the High Courts have taken 
the view that the decision of the Bombay 
High Court in AIR 1948 Bom 357 has been 
overruled and that therefore the Directors 
cannot take shelter in the defence that no 
generd meeting was held, when the non- 
holding of the general meeting was due to 
their ovm defaiilt. It may be stated that 
even after tihe Supreme Court’s decision, this 
Court in Public Prosecutor v. H. R. Basava 
Raj, AIR 1963 Andh Pra 389, took a similar 
view to that taken by the Bombay High 
Court, AIR 1948 Bom 357 (supra). But 
having regard to the decisions of several 
High Courts wMch have taken a contrary 
view, Sharfuddin Ahmed and A. D. V. 
Reddy, JJ., have referred this matter to a 
Full Bench. 

3. The petitioners who are the Directore 
of the Andhra Provincial Potteries Limited, 
have been prosecuted for contravention of 
the provisions of Section 220 (1) of the Act 

INDIAN COMPANIES ACT 
(VH OF 1913) 

82. Cl) “Every, company having a share 
capitm shall within eighteen mOnto 
from its incorporation and thereafter 
once at least in every year inake a ILt 
of all persons who, on the day of the 

first or only ordinary general meetmg in 


viz., for not filing the. balance sheet and the 
profit and loss accdimt with' the Registrar of 
Companies, as contemplated in. that section 
Nvithhi the prescribed time. On 14th Decem- 
ber 1967, a notice was issued by the Regis- 
trar of Companies, informing the petitioners 
that the aimual general meeting of the com- 
pany ought to have been held at the latest 
on 30-9-1967, that the balance sheet and the 
profit and loss account ought to have been 
laid before the said annum general meeting 
and that they should have been filed before 
the Registrar on or before 30th October 1967 
in accordance with the provisions of Sec- 
tion 220 (1) of . the Act. Inasmuch as the 
said balance sheet and profit and loss ac- 
count were not filed, they being the directors 
of the company, it would be presumed that 
thw are the officers of the company in 
default within the meaning of Section 5, and 
as such, are liable to be prosecuted. The 
Registrar therefore asked them to make good 
the default mentioned above within one 
month from the date of issue of the notice. 
To this, a reply was sent on 17di February 
1968 by one of the petitioners, stating that 
they were arranging to send the concerned 
documents immediately and requesting for ' 
condonation of delay. As no bmance sheet 
and profit and loss account were filed, a 
complaint was lodged. 

4. A preliminary objection was raised 
before the VI City Magistrate that prosecu- 
tion will not lie under Section 220 (3) of 
the Act, inasmuch as no annual general 
meeting as required xmder Section 166 of the 
Act was held without which the question of 
filing copies of the balance sheet and the 
profit and loss account would not arise. In 
a considered order, the Magistrate applying 
the principles laid down by the Supreme 
Court in AIR 1961 SC 186, and taking the 
view that that decision had overruled the 
Bombay High Covut’s decision in AIR 1948 
Bom 357, ousmissed the objection. It was 
throughout admitted by bom the prosecu- 
tion and the accused that no general meeting 
was held on die date when the complaint 
was filed, namely the 4th March 1968. The 
learned Advocate for the petitioners, how- 
ever, states that the meeting was held on 
the 9th March 1968 and the documents 
lodged on 19th March 1968. 

5. Inasmuch as several decisions dealing 
with the provisions of the old Companies 
Act, 1913 and the Act have been cited 
before us, we mve below the relevant provi- 
sions of the old Companies Act and the Act 
as they would assist in the imderstanding of 
the question before us. 

COMPANIES ACT, 1956 
(I OF 1956) 

159. (1) “Every company having a 
share capital shall, within sixty days 
from the day on which each or the 
annual general meeting referred to in 
Section 166 is held, prepare and file 
with the Registrar a return containing 
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INDIAN COMPANIES ACT 
(Vn OF 1913) 

tie year, are members of tbe company, 
and of ^ persons who have ceased to 
bo . members since tie date of the last 
return or (in the case of the first return) 
of the incorporation of the con^p^y* 
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(5) If a company m^es default in 
complying with the requirements of this 
section, it sh^ be liable to a fine not 
exceeding fifty rupees for every day 
during vmich the default continues, and , 
every officer of the company who Imow- 
ingly and wilfully authorises or permits 
the default shall be liable to the like 
penalty”. 


76. (1)' “A general meeting of every 
company shall be , held within eighteen 
months from the date of its incorporation 
thereafter once at least in every calen- 
dar year and not more than fifteen 
months after the holding of the last 
preceding general meeting. 


COMPANIES ACT, 1958 
(I OF 1956) 

the particulars specified in Part I of 
Schedule V, as they stood on the. day, 
regarding— . , 


: 

4 - 

Jg). ••••: 

Proviso . , 

E^lanation— - Any reference in this 
section or in Section 160 or 161 or > in 
any other section or in Schedule V to. 
the day on winch an annuffi general , 
meeting is held or to the date of armual 
general meeting shall, where the 
annual general meeting for any year has 
not been held be construed as a referen- 
ce to the latest day on or before which 
that meeting should have been held in 
accordance with the provisions of this Act 

(2) ” 

160. (1) “Every company not having 
a share capital shall, within sixty days 
Erom the day on which each of the 
annual general meeting referred to in 
Section 166 is held, prepare and file 
with the Registrar a return stating the . 
following particulars as they stood on 
that day : — > 

fe)^ 

(2) a r.’ .* ! .* .* 

161. (1) “The copy of the annual 

return filed with the Registrar under. 
Section 159 or 160, as tbe case may be, 
shall be signed both by a director and 
by the managing agen^ secretaries and 
treasurers ” 

( 2 ) ” 

162. (1) ‘If a company fails to comply 
witii any of the provisions contained in 
Section 159, 160 or 1761, the, company, 
and every officer or the company 
who is in default shall be punishable 
with the fine which mw extend to fifty 
rupees for every day during which the 
default continues. 

(2) For the purposes of this section 
and Sections 159, 160 and 161, the ex- 
pressions "officer and "director” shall 
include any person in accordance with 
whose directions or instructions the , 
Board of directors of the company is 
accustomed to , act. 

166. (1) “Every company shall in 
each year hold in addition to any other 
meetings a general meeting as its annual 
general meeting and shall, ^ecify the 
meeting as such in the notices calling 
it; and -not more than fifteen months 
snail elapse between the date . of one 
annual general meeting of a.company and 
that of the next : 
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COMPANIES ACT, 1956 
(1 OF 1956) 


(2) If a default is made in holding a 
meeting in accordance with the provi- 
sions of tliis section, the company and 
every director , or manager of the com- 
pany who is knowingly and wilfully a 
party to the default shall be liable to 
a fine not exceeding five hundred 
rupees. ' 

(3) If default is made as aforesaid, 
the Court may, on the application of 
any member of the company, call or 
direct the calling of a generm meeting 
of the company. 

131. (1) “The Directors of every com- 
pany shah, at some date not later than 
eighteen months after the incorporation 
of the company and subsequently once 
at least in every calendar year lay 
before the company m general meeting 
a balance sheet and profit and loss ac- 
cormt or in the case of a company not 
trading for profit an income ^d expen- 
diture account for the period in the case 
of the first account since the incorpora- 
tion of the company and in any other 
case since the preceding account made 
up to a date not earlier than the date 
of die meeting by more than nine 
months or in the case of a company 
carrying on business or having interest 
outside British India by more than 
twelve months. 

Provided that the Re^trar may for 
any special reason extend the period by 
a period not exceeding three months. 


(2) The balance-sheet and the profit 
and loss account or income and expen- 
diture account shall be audited by me 
auditor of the company as hereinaftCT 
provided, and the auditor's report shm 
be attached thereto, or there will be 
inserted at the foot thereof a reference 
to the report, and the report shall be 
read before the company in general 
meeting and shall be wen to inspec- 
tion by any member of the company. 

(3) Every company other than a pr^ 
vate company sh^ send a copy of such 
balance-sheet and profit and loss account 
or income and expenditure account so 
audited together with a copy of the 
auditor s report to the registered address 
of every member of the company, _ at 
least fourteen days before the meeting 
at which it is to be laid before the 
members of the company, d^ont 
a copy at the registered office of the 
company for the inspection of the men^ 
bers of the company during a period 


Provided that a company may hold 
its first annual general meeting within a 
^riod of not more than ei^teen months 
from the date of its incorporation; and 
if such general meeting is held within 
that period it shall not oe necessary for 
the company to hold any annual general 
meeting in the year of its incorporation 
or in me following year : 

Provided further that the Registrar 
may, for any special reason, extend the 
time within which any annual general 
meeting (not being the first annual 
general meeting) shall be held, by a 
period not exceeding three months. 


210. (1) "At every armual general 
meeting of a compaiw held in pursu- 
ance of Section 166, the board of direc- 
tors of the company shall lay before the 
company — 

(a) a balance sheet as at the end of 
the period specified in sub-section (3); 
and 

(b) a profit and loss account for that 
period. 



(5) If any person, being a director of 
a company f^ to take all reasonable 
st^s to comply with the provisions of 
this section, he shall, in respect of each 
offence, be punishable \vith imprison- 
ment for a term which may extend to 
six months, or with fine which may 
extend to one thousand rupees, or with 
both. 

Provided that in any proceedings 
against a person in respect of an offence 
under this section, it mall be a defence 
to prove that a competent and reliable 
person was charged with the duty of 
seeing that the provisions of this section 
were complied with and was in a posi- 
tion to discharge that duty ; 


Provided further that no person shall 
be sentenced to imprisonment for any 
such offence unless it was committed 
wilfully. 

(6) If any person, not being a director 
of the company, having been charged 
by the Board of Directors with the duty 
of seeing that the provisions of this sec- 
tion are complied with, makes default 
in doing so, he shall in respect of each 
offence, be punishable with imprison- 
ment for a term which may extend to 
six months, or with fine which may ex- 
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INDIAN COMPANIES ACT 
(Vn OF 1913) 

of at least fourteen days ■ Taefore that 
meeting. 


134. (11 “After the balance sheet, and 
profit ana loss accoimt (or the income 
and expenditure accoimt as the- case may 
be) have , been laid before the company 
at the general meeting three copies 
thereof signed by the manager or secre- 
tary of the company shall, be filed with 
the remstrar at .the. same time as . the 
copy of the annual list of members and 
summary prepared in accordance with 
the requirements of Section 32. 

(2) It die general meeting before which 
a bmance-sheet is laid does not adopt 
the balance-sheet, a statement of that 
fact and of the reasons therefor shall be 
annexed to the balance-sheet and to the 
copies thereof required to be ffled with 
the registrar. 


(3) This section shall not apply to a 
private company. 

(4) If a company makes default in 
complying with the requirements of this 
section, me company and every ofiBcer 
of the company who knowingly and wil- 
fully authorises or permits the default 
shall be liable to the like penalty as is 
provided by Section 32 for a default in 
complying with the provisions of that 
section. 


' COMPANIES ACT, 1956 
(I of , 1956) 

tend to one thousand rupees or with 
both: ^ 

Provided that no person shall be sen- 
tenced to imprisonment for any such 
offence unless it was committed wil- 
fully.” 

220. (1) “After the balance-sheet and 
the profit and loss account have been 
laid before a company at an annual 

f erieral rneeting as aforesaid, there shall. 

e fUed with me Registrar (-within thirty . 
days from the date on which the 
balance sheet and the profit and loss 
account were so laid). 


(a) ... .three copies of the balance- 
sheet and the profit and loss account, 
signed by the . managing director, 
managing agent, secretaries; and trea- 
surers, manager, or secretary of the 
company, or if there be none of these, 
by a director of the company, together 
with three copies of all documents 
which are required by this Act to be 
annexed or attached to such balance 
sheet or profit and loss account; 

Pro-vided further that — - 

(i) in the case of a private company 
which is not a subsidiary of a public 
company, or 


(ii) in the case of a private company 
of which the entire paid up share capi- 
tal is held by one or more bodies cor- 
porate incorporated outside India, or 

(iii) in the case of a company which 
becomes a public company by virtue of 
Section 43A, if the Central Government 
directs that it is not in the public 
interest that any person other than a 
member of the company shall be entitl- 
ed to inject or obtain copies of the 
profit and loss account of the company 
no person other than a ■ member or the 
company concerned shall be entitled to 
inspect or obtain copies of the profit and 
loss account of tl^t company under 
Section 610. 

(2) If the annual general meeting' of a 
....before which a balance sheet is 

laid as aforesaid does not adopt the 
balance-sheet, a statement of that feet 
and of the reasons therefor shall be an- 
nexed to the balance sheet and to the 
copies thereof required to be filed with 
the registrar. 

(3) If default is made in complying 
with the requirements of sub-sections (1) 
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6. A comparison of the conspectus of the 
sections under the Old Companies Act and 
the Act would show that Section 32 of the 
Old Compaines Act has been replaced by 
Sections 159, 160, 161 and 162 of the Act 
with this difference that xmder die Old Com- 
panies Act, there was nothing to indicate as 
to what was meant by “the day of the first 
or. only ordinary general meeting in the 
year,” while under the Act, the Explanation 
to Section 159 clearly indicates that a re- 
ference to “the day on which an annual 
general meeting” in that section or Sec- 
tions 160 or 161 or in any other section or 
Schedule shall be construed as a reference 
to “the latest day on or before that meeting 
should have been held in accordance with 
the provisions of the Act.” It is apparent 
under Section 166 (1) of the Act that the 
company has to hold in each year, a general 
meeting as its annual general meeting not 
more than fifteen months from the date of 
the previous general meeting, unless of 
course the Re^strar, for any special reason, 
extends the time wthin which any annual 
general meeting, not being the first annual 
general meeting, shall be held, by a period 
not exceeding three months. It is clear from 
these provisions that an annual general 
meeting, not being the first annual general 
meeting has to be neld within fifteen months 
or eighteen months where it is extended, 
from the date of the last general meeting. 
At such an annual general meeting, both 
under the Old Companies Act and the Act, 
the balance sheet and the profit and loss 
accoimt etc., have to be laid, in default of 
which punishment has been provided there- 
for. It is also apparent, at any rate from the 
specific provision of the Act, that this punish- 
ment is attracted even in cases where no 
meeting has been held due to wilful default 
of those on whom the duty was cast to 
call the meeting and lay the specified docu- 
ments before it. That tins was also the posi- 
tion imder the Old Companies Act, has been 
the view taken by the highest Court. 

Now the question is whether the company 
or its Directors, agents and servants can be 
held liable, on the analog of the same 
principle as applicable in the case of non- 
holding of the annual general meeting or 
the omission to lay before that general 
meeting the documents specified in the 
earher provisions for not fulfilling the re- 
quirements of Section 220 of the Act, not- 
withstanding the fact that no annual general 
meeting was held and no balance sheet or 
profit and loss account laid before that an- 
nual general meeting. Both Section 134 of 
the Old Companies Act and Section 220 of 


COMPANIES ACT, 1956 
(I of 1956) 

and (2), the company, and every ofiS- , 
cer of the company who is in, default, 
snail be liable to the like punishment 
^ is provided by Section 162 for a 
default in complying with the provisions 
of Sections 159, 160 and 161.”^ 

the Act provide diat, after these documents 
VIZ., the balance sheet and the profit and 
loss account have been laid before a gene- 
meeting, tiiree copies of the balance 
sbeet and profit and loss account should be 
med before the Registrar of Companies. It 
is also necessary where the balance sheet is 
not adopted by the general body, a state- 
Mont to that effect and all the reasons there- 
for shall be annexed to the balance sheet 
md to the copies thereof required to be filed 
before the Registrar. In default of these two 
requirements viz., of filing the balance sheet 
md the statement of the balance sheet not 
being adopted where it is not so adopted, 
the company and every officer of the com- 
pany who is in default shall be liable to 
punishment as provided in Section 32 of the 
Old Companies Act or Section 162 of the 
Act, for not complying with the provisions 
of Sections 159, 160 or 161. 

7. Before the Explanation to Section 159 
of the Act was added defining the day on 
which the annual general meeting is to be 
held as the latest day on or before which 
that meeting should have been held tmder 
the provisions of Section 166 of the ‘ Act^ 
Courts had been called upon to interpret 
that expression imder Sections 32, 76 antf 77 
of the Old Companies Act. It would appear 
that in some cases no difference was noticed 
between these sections and Section 134. It 
may be stated that both Section 134 of the 
Old Companies Act and Section 220 of the 
Act do not use the words “on the day” or 
“from the day on which”, which are used 
In Section 32 of the Old Companies Act and 
in Sections 159 and 160 of the Act. An exa- 
mination of the language of these sections 
significantly demonstrates the conclusion 
when it is stated that after the balance-sheet 
and Ae profit and loss account have been 
so laid before the company at the general 
meeting, three copies of the same should be 
filed with the Registrar, that they should be' 
the copies of the very same bmance sheet] 
end profit and loss account which are in 
feet laid before the annual general meeting 
and not those which would have been laid 
before an annual general meeting had such 
a meeting been called. Under Section 134 
(1) of Old Companies Act, the time within 
which these documents should be filed is 
the same as for filing copies of the nnnnql 
list of members and summary prepared in 
accordance with Section 32. Section 220 (1) 
of the Act varies the language by specifying 
the time viz., that after the balance-sheet and 
the profit and loss account had been laid 
before a company at an annual general meet- 
ing as aforesaid, that is to say, as required 
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under Section 210, the)/^ sHall be filed with 
the Registrar within thir^ days on wMch 
the b^ance-sheet . and the profit and loss 
account were so laid. f ' 

The reference to Sectioh 210 by the use 
of the word “aforesaid” and the emphasis 
indicated by the words “were so laid” make 
the filing of copies of those balance-sheets 
and the profit and loss accounts which are 
laid before the gederal body meeting an 
essential prerequisite. If no general body 
meeting is held, it is obvious mat no copies 
of the D^ance sheet and profit and loss ac- 
counts can be filed even though the default 
may be wilful. Both under Section 134 of 
the Old Companies Act and Section 220 of 
the Act, die laying of the balance sheet and 
the profit and loss account before an annual 
general meeting is a condition precedent to 
the requirement that copies of such docu- 
ments so laid should be filed before the 
Registrar. The intention is made further clear 
by the provision under sub-section (2) of the 
respective sections of both the Acts that, if 
the balance sheet is not adopted at the gene- 
ral meeting before which it is laid, a state- 
ment of that fact and of the reasons therefor 
have to be aimexed to the balance sheet and 
to the copies thereof required to be filed 
with the Registrar. If no balance sheet is 
laid before a general body, there can be no 
question of that balance sheet not being 
adopted nor of complying with the require- 
ments of the Sub-section (2) of Section 184 
of the Old Companies Act or Section 220 
,of the Act as the case may be, while wilful 
omission to call a general body meeting and 
omit to lay the balance sheet and profit and 
loss account before it may expose the person 
responsible to punishment imder other provi- 
sions of the Act, it certainly does not make 
him liable under the aforesaid provisions, 
^e prmishment under these sections is for 
default in filing copies of the balance sheet 
or the profit and loss account which are 
laid before a general body and for not send- 
ing a statement of the fact that the balance 
sheet was not adopted. It may be that copies 
of the balance sheet so laid before the gene-, 
ral body may have been forwarded rmder 
sub-section (1) of Section 184 of the Old 
Companies Act or sub-section (1) of Sec. 220 
of the Act but nonetheless if the requirements 
of sub-section (2) of the respective sections 
have not been complied with, even then, 
the persons concemea would be liable for 
punishment for that default. 

In our view, these provisions unmistakably 
indicate, as we said earlier,' that the holding 
of the annual general meeting and the lay- 
ing before it of the balance sheet and the 
profit and loss account is a sine .qua non for 
filing of the copies thereof before the Re^- 
trar. If no general body meeting is held, the 
persons concerned cannot be said .to have 
committed a default in complying with those 
provisions. 

8. An examination of the case law would, 
in om: view, show that the difference in the 


language on the one hand of Sectioh. 184 of 
the Old Companies Act and 220 of the Act 
and on the other of the provisions of Sec- 
tions 32,' 76 and 77 of the Old Companies 
Act and analogous provisions of the Act has 
not been taken note of in most of the cases. 
Their Lordships of the Supreme Court in 
AIR 1961 SC 186 pointed out this difference. 
Notwithstanding this, cases decided subse- 
quently in the Severn High Courts, in bur 
view, with great respect^ foiled to appreciate 
the significant difference. . 

9. In Part v. Lawton, (1911) I KB 588, a 
similar question arose for consideration 
under Section 26 of the English Companies 
(Consolidation) Act, 1908, wmch is analogous 
to Section 32 of the Old Companies Act. In 
that case, information was laid against the 
respondents by the appellant, who was a 
staff officer or the Companies.' Registration 
Department of Somerset House, allegmg 
that the respondents knowingly and will- 
ingly permitted default to be made by the 
En^isn Traders Limited in forwarding to the 
Registrar of Companies at Somerset House 
a copy of its list of members, with sununary 
as to capital and shares etc., . for the year 
1909 as required under Section 26 .of the 
Companies . (Consolidation) Act, 1908 and 
that the said default had since continued for 
the space of si^-seven days thereafter and 
still continued. Though the General meetings 
of the Company were duly held on Novem- 
ber 15, 1907 and on December 7^ 1908 and 
the annual list of members and sumrriary for 
those years were duly forwarded to and 
filed by the Registrar at Somerset House, the 
Justices convicted the respondents- of the 
offence charged in the first information. 

It was contended that the words “on the 
fomteendi day after the first' or only ordi- 
nary general meeting in the year” were 
words directory as to time only; and that the 
company was in default in not forwarding 
the annual fist of members and summary. 
The respondents, however, contended that 
no general meeting ha-ving been held in 
1909, it was impossible to make up the list 
required by Section 26 and that the respon- 
dents could not, therefore, be convicted of a 
default" for omitting to do ihat^ which, in 
fact, was impossible for them to do — and 
further, that tire time did not begin to run 
until after the date of the meeting mention- 
ed in Section 26. This contention was nega- 
tived by Lord Alverstone, C. J., (with whom 
Hamilton and Avory, JJ- concurred) who said 
at page 592: “the cases of Gibson .v. Barton, 
(1875) 10 QB 829 “and Edmonds v. Foster, 
(1875) 45 LJ (MC) 41”, are clear authorities 
‘mat a person” charged with an offence 
under Section 26 is not entitled by way of 
defence to “plead the impossibility of com- 
pljmg with; Section 26 by reason of no gene- 
ral” meeting; in other words, a person charg- 
ed with an offence cannot rely bn “his. own 
default as an answer to the charge.” 

10. Nearer home, Mitter, J. in BallaV 
Dass Y. Mohan Lai Sadhu, (1935) 39 Cal 
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WN 1152, was considering the case of the 
petitioner-director of the Cash Insurance 
Bank Limited who had been convicted under 
clause (4) of Section 32 clause (6) of Sec. 77 
and clause (4) of Section 134 of the Old 
Companies Act and sentenced to pay a fine. 
The statutory meeting of the company had 
not been held within time mentioned in Sec- 
tion 77. The statutory report required to be 
forwarded imder clause (2) of Section 77 
was not forwarded to any member of the 
petitioner company and there could be no 
doubt that the petitioner knew of the said 
fact. Even after the prosecution was started 
on the 14th April, 1935, the register of 
share-holdem was not prepared in accord- 
ance with the provisions or Section 32 and 
there was no doubt that the petitioner also 
knew of the fact. The balance sheet of the 
company was not prepared and placed at -a 
general meeting, nor filed with the Registrar 
of the Joint Stock Companies. In fact the 
general meeting was never held and the 
petitioner also knew of the fact. According 
to the learned Judge, the provisions of Sec- 
tion 134 were therefore not complied with; 
and in his view, in order to STOstain a convic- 
tion under those sections, the only thing the 
prosecution had to prove was that a parti- 
cular officer knowingly and wilfully autho- 
rised or permitted these defaults. It was 
further held that the offence was also com- 
plete if the officer of the company knew of 
the defaults and permitted the defaults. 

11. In Bhagirath v. Emperor, AIR 1948 
Cal 42, Lodge, J., was also dealing with 
Sections 32 and 134 of the Old Companies 
Act and while observing that he w^ sup- 
ported by the decision in Ballav Das’s case, 
(1935) 39 Cal WN 1152, said at p. 45: “In 
England it has been consistently held that 
a cSrector who is prosecuted, for knowingly 
and wilfully permitting a company to defauft 
in respect or filing the balance sheet _ and 
profit and loss accormt with the Registrar, 
cannot plead the impossibffity of doing so 
when that impossibility is due to his own 
previous defauft. The same view has been 

taken in India ” Both these decisions, in 

our view, did not consider the difference in 
the language of the several sections under 
which me petitioners were convicted, parti- 
cularly the difference between the require- 
ments of Section 134 and other sections of 
the Old Companies Act. 

12. In AIR 1932 Mad 497, Walsh, L, 
took a different view, though in fact the 
time for holding the generffi meeting had 
not yet come, and therefore it may possibly 
be contended that what he said was obiter. 
In AIR 1937j Mad 341, Pandrang Row, J., 
considered the applicability o£ Sections 131 
and 134 and held that — 

“The same persons cannot be char^ 
ed in respect of the same years with 
offences punishable both under Sec- 
tions 131 and 134, Companies Act, be- 
cause Section 134 clearly contemplates the 
sending of a copy of the balance-meet only 


after it has been placed before the Com- 
ply at a general meeting, under Sec. 181. 
Where in a case there is no such placing of 
the balance-sheet before the Company at a 
general meeting, the offence rmder Sec. 134 
cannot be committed.” 

Some of the cases cited before him dealt 
with the non-sending of a copy of the 
balace-sheet after it had been laid before a 
general meeting of the company. The pro- 
secution against the persons was for deffiult 
na^e in preparing a balance-sheet or placing 
it before a general meeting of the company, 
which took place long before they ever be- 
came^ directors or officers of the company, 
and indeed even before they were mare- 
holders. 


13. As against this, Ramaswami, T. in Re. 
G. Appa3ya, AIR 1952 Mad 800 and Viswa- 
nathan v. Assistant Registrar of Joint Stock 
Companies, Madras, AIR 1953 Mad 558, 
dealing in the former case with Section 133 
(3) and in the latter with Sections 76 and 
131 did not refer to the previous decisions 
of the Madras High Comt, However, reli- 
ance was placed on 1911-1 KB 588 and AIR 
1948 Cal 42. While these cases may be an 
authority for the proposition that under the 
provisions of Sections 76 and 131, the wilful 
non-holding of an annual general meeting or 
the non-laying before such a meeting of the 
balance-sheet and the profit and loss account 
amounts to a default of the provisions, there 
is nodiing in these decisions which throws 
any fight on the interpretation of Sec. 134. 


14. A Bench of the Bomaby High Court 
consisting of Chagla Ag. C. J. and Gajendra- 
gadkhar, J. (as he then was) in AIR 1948 
Bom 357 did consider the question which is 
now before us viz., whether default was com- 
mitted under Section 134 (4). The facts on 
which the prosecution was founded alleged 
that the accused had failed, as required by 
Section 134 (4) of the Old Companies Ach 
to file with the Registrar of Companies three 
copies of the balance-sheet and accounts of 
the company for the year 1944. It was com- 
mon ground that no general meeting of the 
company had been called, at which the 
balance-sheet and the profit and loss account 
for the year 1944 had been laid. After re- 
ferring to sub-sections (1) and (4) of S. 134, 
the learned Acting Chief Justice observed 
at page 357; “it is to be noted that what is 
made penal is default in complying %vith 
the requirements of the section and the re- 
quirements of Section 134 (1) are that there 
Is an obligation cast upon the company to 
file three copies of the balance-sheet and the 
profit and loss account after they have been 
laid before the company at the general meet- 
ing. There is no obligation c^t upon the 
company to file any such copies if no gene- 
ral meeting has been called.’' 


It was contended by the Government 
Pleader in that case that the directors are 
themselves in default in not calling a gene- 
ral meeting and it is not open to them to 
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plead in their own defence their own fault. 
Dealing with this contention, the Bench 
pointed out that imder Section 76 (1), 

there is an obligation to hold a general 
meeting within eighteen months from the 
date of the company’s incorporation, in 
default of which a penalty was prescribed 
under sub-section (2) of Section 76. Again 
Section 131 provides that the directors of 
every company must lay before the company 
in general meeting a balance-sheet and pro- 
fit and loss account at the time stated in 
that section, and the failure to do so is made 
penal by Section 133 (3). “Therefore”, it 
was observed at page 358, “on the facts 
which are not disputed it is clear that the 
directors have failed to comply with tlie 
requirements both of Section 76 (1) and also 
of Section 131 (1). The Government, instead 
of prosecuting them for what tliey have 
failed to do as required by the law and in 
respect of which tliey seem to have no 
defence whatever, have thought fit to launch 
a prosecution under Section 134 (4) when 
the obvious defence which is put forward by 
the accused is that the stage has not arrived 
when they can be called upon to send copies 
of the balance-sheet and the profit and loss 
accounts, because that stage can only he 
reached after a general meeting has been 
called and balance-sheet and profit and loss 
account have been placed before that meet- 
ing.” 

15. This decision is on all fours with 
the one we are considering. But as we noted 
earlier, an impression has gained ground that 
their Lordships of the Supreme Court in AIR 
1961 SC 186, have overruled the decision of 
the Bombay High Court in AIR 1948 Bom 
357. We do not think this is a valid assump- 
tion. Their Lordships, after referring to the 
Bombay decision, pointed out at page 189, 
“the lan^age of that section is to a certain 
extent different from the language used in 
Sections 32 and 131. After exam inin g the 
language of Section 134 (1), Sarkar, J. (as 
he then was) speaking for the Court observ- 
ed: “if the language of Sec. 134 (1) makes 
any difference as to the principle to be ap- 

E lied in ascertaining whether a breach of it 
as occurred or not — as to which we say 
nothing in this case — then that case can be 
of no assistance to the respondents. If how- 
ever no such difference can be made, then 
we think that it was not correctly decided.” 
Perhaps, the last sentence has given rise to 
the impression that their Lordships have 
overruled the decision in AIR 1948 Bom 
357. But that is not so, because the subse- 
quent observations clearly indicate that while 
Chagla, C. J., did not question the correct- 
ness of the decision in (1911) 1 KB 588, which 
he was asked to follow, all that he said with 
regard to that case was that the scheme and 
the terms of the section on which it turned 
were different from Sec. 134 of the Com- 
panies Act, 1913. While saying "that mayor 
may not be so”, Sarkar, J., observed at 
page . 189 “there is however no difference 


between Sec. 26 of the English Companies 
Act, 1908, on which Parkers case, 1911-1 O 
588, turned, and which apparently” through 
some mistake Chagla C. J., cited as S. 36 and 
S. 32 of the Indian Companies Act of 1913, 
except that the English Section- required the 
summary to include a statement in the form 
of a balance-sheet containing certain - parti- 
culars mentioned, whereas omr. section does 
not require that. Section 131 of our Act con- 
tains some provision about the laying of the- 
balance-sheet before the general meeting. 
This provision was inserted in the Act by 
the Amending Act of 1936. 

The fact, that one of the requirements of 
the English Sec. 26 is not present in Sec. 32 
of our Act cannot create any material dif- 
ference between Section 32 of our Act and 
Sec. 26 of the English Act. If the principle 
that a person charged -with an offence can- 
not rely on his dcarult as an answer to the 
charge is correct, as we think it is, and 
which we do not find Chagla C. T., saying 
it is not, then that princi^e would clearly 
apply when a person is charged with a 
breach of Sec. 32 of our Act. The decision 
of the Supreme Court is only an authority in 
respect of Ss. 131 and 132 of the Old Com- 
panies Act and not for Section 134. In so far 
as Section 32 is concerned the Supreme 
Court decided (i) that the fact that no gene- 
ral meeting of the company was held was, in 
the circumstances, no defence to the charge 
of not complying with the requirements of 
Section 32. A person charged with an offence 
could not rely on his own default, as an 
answer to the charge and (ii) as in the case 
of Section 32 and for the same reasons, it 
was no defence to the charge under ' Sec. 131 
to say that a general meeting was not called. 


16. Subsequent to Supreme Court's deci- 
sion Kailasam, J. in Neptune Studios Ltd. v. 
State, (1964) Mad WN 103, Anantanarayan, 
J. (as he then was) in Ambalavana Chettiar 
P. S. N. S. and Co. (P.) Ltd. v. Registrar of 
Companies, AIR 1966 Mad 415 and a Bench 
of the Rajasthan High Court consisting of 
J. S. Ranawat, C. J. and P. N. Shinghal, J. in 
State V. T. C. Printers (P.) Ltd., AIR 1963 
Raj 134 and Amaresh Roy, J in Dulal 
Chandra Bhar v. State of West Bengal, 
(1962) 32 Com Cas 1143 = (1963 (1) Cri 
Lj 52l) (Cal), apart from other sections, 
have dealt -with prosecutions under Sec. 220 
of the Act. In all these cases, it was assum- 
ed that the Supreme Court in AIR 1961 SC 
186, apphed the principle in, (1911) 1 ^B 
588, to cases under S. 134 of the. Act whic^ 
as we have pointed out with great respect, is 
not the case. Kailasam, J. in (1964) Mad WN 
103, however did not say that the Supreme 
Court has in terms overruled the decision in 
AIR 1948 Bom 357, hut nonetheless thou^t 
that the Bombay decision cannot be of much 
guidance. According to him, the eilect of the 
Supreme Court’s decision is that a person 
charged With failure to cany out the require- 
ments of the section cannot take advantage 
of his own default. Applying the principles 



1970 


A. P. Potteries v. Registrar of Companies (FB) (J, Reddy C. J.) [Prs. 16-18] A. P. 79 


laid dovm therein, it was held that the ap- 
pellants cannot be heard to plead their own 
default in not convening the general meeting 
for the submission that they are not guilty 
of an offence under Section 220 (3) of the 
Act. Anantanarayanan, J. (as he then was) 
in (1964) Mad WN 103 and Ranawat, C. J. 
and Shinghal, J. in AIR 1963 Rai 134, held 
that the principles enunciated, by the 
Supreme Court in AIR 1961 SC 186, apply 
to cases under Section 220. 

D. P. Uniyal, J. in Ramachandra and Sons 
' ' Ltd. V. State, (1967) 2 Com LJ 92 (AU), 
consider the contention that Section 220 
was differently worded. In his view that 
section was not very happily worded, in that, 
the opening words of the section indicate 
that the balance-sheet and the profit and loss 
account required to be filed with the Rems- 
trar must be such as have been laid before 
the annual general meeting. But in his view 
that does not and cannot absolve the com- 
pany or its directors from performing their 
statutory duty in filing the balance-sheet and 
the profit and loss account before the Regis- 
trar within the stated time. With great res- 
pect, we are unable to agree with his con- 
clusion particularly when the learned Judge 
had held that the effect of the opening 
words would indicate that the balance-sheet 
and the profit and loss account required to 
be filed before the Registrar, must be such 
as have been laid before the annual general 
meeting. Where there are clear wor(^ which 
justify a certain conclusion, in our view, that 
conclusion must be reached. 


Amaresh Roy, 


in (1962) 82 Com Cas 
1143 = (1963)' Cl) Cri LJ 521 (Cal), ex- 
pressed the view at page 1149, that in AIR 
1961 SC 186, their Lordships of the 
Supreme Court stated that the principle 
enunciated in (1911) 1 KB 588, would apply, 
when a person is charged with breach of 
the Indi^ Companies Act. While ^ applwg 
the principle to the case before him which 
was under Section 220, the learned Judge, 
however, did not refer to the passages of 


Sarkar, 

which 


me 


in the Supreme Court decision in 

e learned Judge distinguished the 

Bombay case. These decisions in terms do 
not notice the difference in the language and 
the requirements of S. 220 on the one hand 
and Sections 159 to 162, 166 and 210 of the 
Act on the other. 

17, It appears to us, on a consideration 
of the relevant provisions of the Act, that 
the wilful failure to hold a general meeting 
cannot be pleaded as a defence for default 
committed in preparing the statements of 
members of the company as required under 
Section 32, or for failure to lay before the 
general meeting, the balance-sheet and profit 
and loss account, or in the case of a com- 
pany not trading for profit an income and 
expenditure account. One cannot plead one’s 
own default in defence. The princfole of 
(1911) 1 KB 588, however cannot be field to 


be applicable to the requirements of S, 134, 
because the actual holding of an annual 
general meeting is a condition precedent or 
a sine qua non for the filing of the copies of 
the balance-sheet and profit and loss ac- 
count, which are so laid before an annual 
^neral meeting with the Registrar within 
d^s from the day when they are so 
laid. We have already noticed that the 
language of Section 134 (1) and (2) requires 
onlv copies of that balance-sheet and profit 
and loss account or a statement that the 
balance-sheet has not been adopted ^vith full 
reasons therefor should he filed before the 
Registrar, which have been laid at. an annual 

g eneral meeting, which in fact and in rea- 
ty have been held and not copies of those 
documents which would have been filed, had 
such a meeting been held, if the persons con- 
cerned had not wilfully defaulted in calling 
the meeting. As already pointed out, the 
language of the relevant provisions of the 
present Companies Act (Uie Act) is some- 
what different, and if anything, lends further 
wei^t to this conclusion. It is clear that the 
default in not holding an aimual general 
meeting and preparing statements or returns 
and filing them before the Registrar, or in 
not laying of the balance-sheet and the pro- 
fit and loss account before that meeting as 
required under Sections 166, 159 to 161 and 
210 cannot be pleaded in defence of pro- 
secution. 


The contrary view taken in AIR 1963 
Andh Pra 389, that the holding of an aimual 
general meeting would be necessary for the 
prosecution under Sections 166 and 210 of 
the Act is, in oiur view, with respect no 
longer good law, having regard to the deci- 
sion of the Supreme Court on the analogous 
provisions of the Old Companies Act. While! 
this is so, the defence that no general meet- 
ing was in fact held for’the non-filiag of the 
copies of the balance-sheet or profit and loss 
account or the non-attachment of the state- 
ment that the balance-sheet has not been 
adopted with the explanation therefor before 
the Registrar within the time specified, will 
however be open to the persons prosecuted 
under Section 220 (3). While it is open to 
the Registrar to prosecute the persons who 
have committed default under Sections 166, 
159 to 162 and 210 by wilfully not holding 
a meeting and not fulfilling the require- 
ments of these provisions for which no 
period of limitation is prescribed under the 
Act, any prosecution under Section 220 
would be premature without such a meeting 
being in fact held. 

18. In the view we have taken the crimi- 
nal revision case is allowed and the prosecu- 
tion is quashed. 

Revision allowed^ 
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Section 9 (1) and to pay out of tibe estate 
of the deceased dealer to the tax and/or 
any penalty assessed or levied as payable by 
the deceased dealer. 

(2) The provisioias relating to appeals 
and revision shall be applicable to assess- 
ments made under sub-rule (1) as if the 
Executor, Administrator, successor in title or 
other legal representative -were himself the 
dealer. 

(3) : — The provisions of sub-rules (1) and 
(2) shall apply mutatis mutandis to a partner- 
ship firm or which the mana^g partners 
have died.” 

4. The contention put forward on behalf 
of the respondent is that Rule 23 (1) was 
obviously framed under the powers conferred 
by Section 39 (2) (o). It should, therefore, be 
sbictly limited to and confined within the 

E ower conferred by the said clause (o) of 
ection 39 (2). Clause (o) refers only to ‘the 
assessment and recovery of tax under this 
Act’. Rule 23 (1), however, travels beyond 
this scope and provides for the levy of 
penalty also, which does not come within 
the amphtude of the power conferred. The 
omission of any reference to penalty in Sec- 
tion 39 (2) (o) is said to be for the obvious 
reason that the legal representatives cannot 
be held responsible for the irregularities 
committed by the deceased dealers. It is, 
therefore, contended that Rule 23(1) is ultra 
vires the powers conferred on the rule-mak- 
ing authority. Simply stated, this is the arm- 
ment of the respondent on this part of me 
case. 

5. Sri P. Ramachandra Reddy, the learn- 
ed Principal Government Pleader appearing 
for the State seelcs to sustain Rule 23?1) ana 
the power to levy penalty thereunder on 
the basis of three arguments. In the first 
place, he argues that levy of penalty is in- 
cidental to the assessment proceedings. It 
is part of the machinery adopted for assess- 
ment of a dealer and to levy tax on him. 
Penalty is nothing but an additional tax im- 
posed on the dealer, when he tries to 
evade tax. He seeks to invoke, in aid of this 
argument, the decision of the Supreme Court 
in C. A. Abraham v. Income-tax Officer, Kot- 
tayam, AIR 1961 SC 609. That is a case, 
which arose irnder the Travancore Income- 
tax Act and the Indian Income-tax Act 1922. 
A partnership firm was assessed to income- 
tax. One of the partners died and the sur- 
viving partner submitted returns of the in- 
come of the firm. In the course of the as- 
sessment proceedings, it was discovered that 
the firm had carried on transactions in dif- 
ferent commodities in fictitious names and 
had failed to disclose them. After giving 
show cause notice, the Income-tax Officer 
imposed penalty upon the firm. The surviv- 
ing partner then applied in a writ petition 
to the High Court of Judicature praying to 
quash tiie order of assessment, which flie 
High Court rejected. He, therefore, carried 
the matter in appeal before the Supreme 
Court. It was urged before the Supreme 


Courh that a proceeding for imposition of 
penalty and a proceeding for assessment of 
income-tax are matters distinct, and S« 5 - 
tion 44 may be resorted to for assessing tax 
due and payable by a firm, business where- 
of has been discontinued, but an order im- 
posing penalty xmder Section 28 of the Act 
cannot by virtue of Section 44 be passed. : 

6. Repelling this contention, Shah, J. who 
spoke for the Court observed: 

“The expression “assessment” as has often 
been said, is used in the Income-tax Act 

with different connotations 

A review of tiie provisions of Chapter IV of 
^e Act st^ciently discloses that the word 
“assessment” has been used in its widest 
connotation in that Chapter. The title of 
the Chapter is “Deductions and Assessment.” 
After a review of the different Sections in 
that Chapter ihe learned Judge proceeded to 
observe at page 612, 

“The expression “assessment” used in these 
sections is not used merely in the sense of 
computation of income and there is, in our 

1 ‘udgment, no ground for holding that, when 
)y Section 44, it is declared that the partners 
or members of the association shall be joint- 
ly and severally liable to assessment, it is 
only intended to declare tiie liability to com- 
putation of income imder Section .23 and not 
to the application of the procedure for 
declaration and imposition of tax liability 
and the machinery for enforcement thereof. 
Nor has the expression, all the provisions of 
Chapter IV shall apply so far as may be, to 
such assessment a restricted content: in 
terms it says that all the provisions of Chap- 
ter TV shall apply so far as may be to assess- 
ment of firms which have discontinued their 
business. By Section 28, the liability to pay 
additional tax which is designated penalty 
is imposed in view of the dishonest contuma- 
cious conduct of the assessee. It is true that 
this liabihty arises only if tlie Income-tax 
Officer is satisfied about tlie existence of the 
conditions which give him jurisdiction and 
the quantum thereof depends upon the ciiv 
cumstances of the case. The penalty is not 
uniform and its imposition depends upon the 
exercise of discretion by the Taxing Authori- 
ties; but it is imposed as a part of tiie machi- 
nery for assessment of tax habihty”. 

Then, refuting the contention of the appel- 
lant that if the process of assessment in- 
cludes taking steps for imposing penalties, 
the legislature has inadvertently left a lacima 
in the Act the learned Judge laid down: 

“This plea may be accepted only if tho 
court is compelled, in view of unambiguous 
language, to hold that such was the inten- 
tion of the Legislature. Here the language 
used does not even tend to such an inter- 
pretation. In interpreting a fiscal statut^ 
the Court cannot proceed to make good 
deficiencies if there be any; the court roust 
interpret the statute as it stands and in case 
of doubt in a manner favourable to the 
payer. But whereas in the present case, by 



1970 State v. M/s. G. Kasiviswanadham (FB) (Sambasiva Rao J.) [Prs. 6-8] A.P. 83 


the use o£ words ‘capable of comprehensive 
import’, provision is made for imposing liabi- 
lity for penalty upon tax-payers guilty of 
fraud, gross negligence or contumacious con- 
duct, an assumption that the words were 
used ia a restricted sense so as to defeat the 
avowed object of the Le^lature c^ua a cer- 
tain class \vill not be lightly made’. 

This decision which is based upon the provi- 
sions of the Income-tax Act has no bearing 
on the instant case which arises under the 
Sales Tax Act. Their Lordships of the 
Supreme Court, after a review of Chapter 
IV of the Income-tax Act 1922, stated that 
by the use of the words “capable of com- 
prehensive import” provision is made there- 
in for imposing penalty along with tax upon 
assessees guilty of fraud etc. But the posi- 
tion is different under the Sales Tax Act. 
A clear dichotomy is kept up between tax 
and penalty throughout the Act. Sections 
11, 14, 15, 17. 18, 21(4) (a)(i) and (ii) and 
30(l)(a) use tax and penalty in juxtaposition 
and keep them distinct and separate. Im- 
position of tax does not always include levy 
of penalty. Section 14 maintains this dis- 
tinction in clearer terms. In fact, this is the 
provision tmder which assessment of tax and 
levy of penalty are made. Sub-section (1) 
of the section makes provision for the assess- 
ment on the basis of the return submitted 
under Section 13 and also provides for mak- 
ing a best judgment assessment, if Ae re- 
turn appears to the Assessing Authority, in- 
correct or incomplete. Sub-section (2) em- 
powers the assessing authority to impose pen- 
alty also, while making assessment to the 
best of the judgment under sub-section (1). 
The best jud^ent assessment itself can be 
made only after giving the dealer a reason- 
able opportunity for proving the cotyectness 
or completeness of the return submitted by 
Tiim and making such enquiry as the Assess- 
ing Authority deems necessary. It is very 
important to note the language of sub-sec- 
tion (2) in this context. It reads: 

“14(2): — When making an assessment to 
the best of judgment \mder sub-section (1), 
the authority may also direct the 

dealer to pay in addition to the tax so_ assess- 
ed a penalty as specified in sub-section ^) 
on die turnover that was not disclosed by 
the dealer in his return”. 


Similarly sub-s. (3) also provides for making 
best judgment assessment^ and impori- 
tion of penalty “in addition” to the tax in 
certain cases, where a dealer fails to submit 
the return, or fails to produce the ^counts 
etc. before ^e date prescribed in that be- 
half, or when he submits a return subs^ 
queht to the date of inspection. Sub-ss. (Z) and 
m) clearly state that penalty is in admtion 
to the tax assessed under the Act. Sub-se(> 
tion (8) lays down the hmits witim which 
the penalty can be levied imder sub-sectioiK 
i(2) (3). It is, thus, clear that penalty is 

clearly separate and distinct from tax, imder 
the Sales Tax Act The ^al proceedmgs 
I tyt-pn for the assessment of the tax are not 


sufficient for the levy of penalty also. There 
is, thus, no doubt that under the Sales Tax 
Act, penalty is not merely incidental to ass- 
essment proceedmgs, as the learned Gov- 
ernment Pleader contendls. The word ‘tax’ 
as used in the Act does not include ‘penal- 
ty’. The two are treated therein as distinct 
and separate. Gopal Rao Ekbote, J. express-' 
ed the same view in Morisetty Bhadraiah v. 
Sales Tax Appellate Tribunal, (1964) 15 STG 
787 (AP) while dealing widi Section 21(6) 
of the Andhra Pradesh General Sales Tax 
Act 1957 and the Amending Act 26 of 1959. 
We have, therefore, no hesitation in repell- 
ing this argument advanced for the State. 

7. The second contention of the learned 
Government Pleader is that, though the re- 
turn submitted relates to the business done 
by the deceased dealer, since the respondent 
lumself has submitted it, he should also be 
liable for the penalty. According to him, 
the respondent must be held responsible for 
all the defects in the return. This theory 
cannot be countenanced even for a single 
minute, because the respondent was obliged 
to file a return under Rule 23(1). It is not 
in dispute that the return is based upon the 
accounts maintained by the deceased dealer. 
It is not anybody’s case that the respondent 
has manipulated the accounts. Obviously, 
the deceased dealer himself was their au- 
thor. In fact, the Sales Tax Officers inspect- 
ed the accounts and found the irregularities, 
when the dealer was ahve. It is, merefore, 
ffitile to argue that the respondent himseH 
is responsible for the return and the defects 
therein. Moreover, it should be noted ffiat 
Rule 23(1) does not make the legal repre- 
sentative personally liable to pay penalty 
or the tax. They are levied on and reco- 
verable from the estate of the deceased dea- 
ler. There is, therefore, no justification in 
making the respondent liable for anything in 
the return, simply because he had discharg- 
ed the duty or submitting the return, cast 
on him ■under law. 

8. There remains the third contention ad- 
vanced by the learned Government Pleader. 
According to him. Rule 23(1) has been made 
by the Government, as much under Section 
39 (1) as under Sec. 39 (2) (o). Section 39 (1) 
confers a general power. The various items 
enumerated in sub-section (2) are only il- 
lustrative cases, but not exhaustive or restric- 
tive of the general power, to make rules, 
conferred under R. 23 (1). The learned Gov- 
ernment Pleader contends that, in exercise 
of the general power conferred under R. 23 
(1), the State Government may make any 
rule to carry out the purposes of the Act 
Therefore even if clause (o) of sub-seo- 
rion (2) does not confer power to make a 
rule for imposition of penalty, nonetheless, 
the State Government caii make such a rule 
in exercise of the general power tmder sub- 
section (1), because imposition and coHeo- 
tion of penalty is one of the purposes of 
the Act 
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9. We are satisfied that this contention 
has considerable force and it must be ac- 
cepted. The two sub-sections of the Sec- 
tion 39 are not mutually exclusive. Having 
laid down the general power of rule-maldng 
under sub-section (1), the Le^lature pro- 
ceeded to ^ve in sub-section (2) several illu- 
strations of that general power. In fact, it 
is clear firom the reading of the two Sec- 
tions, that it is sub-section (1) that confers 
rule-maldng power on the State Government 
and the power under sub-section (2) merely 
emanates and flows from out of the general 
power that is conferred under sub-section 
(1). It has to be noticed that every item in- 
cluded in sub-section (2) is only an instance 
of the several puiposes of the Act, for which 
rules can be made. In other words, they 
are only illustrative cases of the generm 
power referred to in sub-section (1). Nor 
could it be said tiiat the instances enumerat- 
ed in sub-section (2) exhaust all the purposes 
and subjects on which rules can be made. 
The very language of the first portion of sub- 
section (2) mSces this position dear. It 
states: ‘Tn particular and without prejudice 
to the generality of the ^foregoing power, 
such rules may provide for”. Thus the lan- 
Mage of sub-section (2) specifically declares 
that the several subjects enumerated there- 
in are only particular or illustrative instances 
of the general power conferred under sub- 
section (1) and that thej^ are without any 
prejudice and not restrictive of that power. 
It cannot, therefore, be said that, simply 
because a particular subject is not includ- 
ed in the illustrative list contained in sub- 
section (2), the State Government cannot 
make a rule in regard to it, even though it 
is one of the puiposes of the Act. 

10. This position is well established and 
beyond pale of controversy and doubt. We 
will cite only a few instances where the 
highest Courb have dealt with this prob- 
lem and laid down the view which weliave 
expressed above. In Emperor v. Sibnath 
Banerji, AIR 1945 PC 156, the Privy Coun- 
cil construed Section 2 of the Defence of 
India Act 1939, as amended by the Amend- 
ing Act 1940. There also, sub-section (1) 
conferred general power and sub-sec- 
tion (2) provided a long list of cases, in 
respect m which rules could be made. 
Overruling the decision of the Federal 
Court, the Privy Council stated the law at 
page 160 in the following terms : — 

“In the opinion of their Lordships, the 
function of sub-section (2) is merely an illus- 
trative one; tire rule-making power is con- 
ferred by sub-section (1), and “the rules”, 
which are referred to in the opening sentence 
of sub-section (2) are the rules which are 
authorised by, and made under, sub-section 
(1); the provisions of sub-section (2) are 
not restrictive of sub-section (1), as indeed 
is expressly stated by the words “without 
prejudice to the generality of the powers 
conferred by sub-section (1)”. There can be 
no doubt — < as the learned Judge himself 


appears to have thought — that the general 
language of sub-section (1) amply justifies 
the terms of Rule 26 and avoids any of the 
criticisms which the learned Judge e:!qpressed 
in relation to sub-section (2) . 

Rule 26 of the Defence of India Rules, im- 
pugned in that case, conferred power on the 
Central or Provincim Government to detain 


a person, if he was acting, in the view of 
the Government^ in a manner prejudicial to 
the Government etc.... .The Federal Court 
took the view that Rule 26 was ultra vires, 
because none of the items enumerated in sub- 
section (2) clearly included the power to 
make a rule in regard to detention. It was 
this opinion of the Federal Court that was 
set aside by the Privy Cotmcil, holding that 
the rule clearly comes within the general 
power conferred tmder sub-section fl) of 
Section 2. 


11. The Supreme Court of Radia follow- 
ed this decision in State of Kerala v. M. 
Appukutty, (1963) 14 STC 242 = (AIR 1963 
Sc 196). The question there was, whether 
Rule 11 of tbe Madras General Sales Tax 
Rules 1939 was beyond the rule-making 
power of the State Government^ as conferred 
under Section 19. While holding that Rule 
1711) and (3)(a) ex fade fall under Section 
19(2)(^, their Lordships of the Supreme 
Court went further and observed tlmt ui 
any event they would come within the ge- 
neral power conferred by sub-section (1) of 
Section 19 of the Madras General Sales Tax 
Act 1939. Expressing this viev^ Kapur, T. 
speaking for the court, observed, at p. 240 
(of STC), = (at p. 798 of AIR). 

“Tn any event as waS said by the Privy 
Council in AIR 1945 PC 156 the rule-mak- 
ing power is conferred by sub-section (1) of 
that section and the function of sub-section 
(2) is merely illustrative and the rules which 
are referred to in sub-section (2) are authori- 
sed by and made under sub-section (1). The 
provisions of sub-section (2) are not restric- 
tive of sub-section (1) as ejpressly stated in 
the words /‘without prejudice to the 
generality of the foregoing power” with 
which sub-section (2) begins and which 
words are similar to the words of sub-sec- 
tion (2) of Section 2 of the Defence of 
India Act which the Privy , Council was 
considering. Now sub-section (1) of Sec- 
tion 19 of the Act provides that ^‘the State 
Government may make rules to carry out 
the puiposes of this Act” and the long title 
of the Act is “an Act to provide for the levy 
of general tax on the sme of , goods in the 
State of Madras.” Therefore, in our opinion. 
Rule 17 and the various clauses thereof 
made under Section 19 are not beyond the 
rule-making power of the State Govern- 
ment as contained in Section 19.” 

12. The above statement of law by 
tile Supreme Court was only by way of 
reiteration of what it had earlier stated in 
Santosh Kumar Jain v. The State, 1951 
SCJ; 291 ,= (AIR 1951 SC 201). There, 
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the Supreme Court was considering the 
scope of Section 8 (1) and (2) of the 
Essential Supplies (Temporary Powers) Act 
24 of 1946 and the scope of the power 
conferred thereunder on the Central Gov- 
ernment. The question posed therein was 
one relating to the legality of the order for 
seizure of sugar in a factory. The conten- 
tion was raised that seizure was not one of 
the powers roecifically referred to in sub- 
section (2) of Section 8, which conferred 
on the Central Government the power to 
make rules and therefore the seizure of the 
appellant-company’s sugar should be regard- 
ed as rmauthorised and illegal. The Supreme 
Court repelled this contention, by holding at 
page 295 (of SCJ). = (at p. 203 of AIB): 

‘Tt is manifest that sub-section (2) of Sec- 
tion . 8 confers no further or other powers 
on the Central Government than what are 
conferred under sub-section (1), for it is 
“an order made thereimder” that may pro- 
vide for one or the other of the matters spe- 
cific^y miumerated in sub-secdon (2) which 
are only illustrative, as such enumeration is 
“without prejudice to the gmerality of the 
powers conferred by sub-section (1). Seizure 
of an article being thus shown to fall with- 
in the purview or sub-section (1), it mus't 
be competent for the Central Government, or 
its delegate, the Provincial Government; to 
make an order for seizure under_ that sub- 
section apart from and irrespective of the 
anticipated contravention of any other order 
as contemplated in clause (j) of sub-section 
( 2 )”. 

13. In coming to this view, Ae learned 
Tudges of the Supreme Court relied on AIR 
1945 PC 156. There is, therefore, no doubt, 
whatever, that Rule 23(1) clearly comes 
within the purview of the general power of 
rule-making, conferred on me State Govern- 
ment under Section 89(1). 

14. Nevertheless, Sri P. Rama Eao, the 
learned counsel for the respondent, raised 
the contention that sub-section (1) confers 
power to m^e rules only to carry out “the 
purposes of the Act,” and since levy and 
collection of penalty are not the purposes 
of the Act, Rule 23 (1) do^ not fall with- 
in the purview of sub-section (1) of Sec- 
tion 39. According to him, there is only 
one purpose of the Act, namely, to assess 
and collect sales tax and levy of penalty 
is not its purpose. We cannot uphold this 
argument, ha ihe first place, it should be 
noticed that Section 89 (1) does not use 
the singular word ‘purpose.* On the other 
hand, it uses the plural word ‘purposes.* 
Therefore, it envisages more than one 
purpose of the Act All those proses 
are referred to and provided for by the 
different provisions of the Act Imposi- 
tion and collection of penalty aho are 
dearly dealt with in a number of provi- 
sions of the Act It must necessaiffy be so. 
hi a taxing statute of this nature, the Legis- 
lature must envisage and provide for cases, 
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where the assessees, attempt to contravene 
the provisions of the Act and to evade pay- 
ment of rightful tax levied thereunder. If 
such contingendes are not visualised and 
such leaks are not plugged, no taxation law 
can be effective and satisfactorily implement- 
ed. In order to satisfactorily and effectively 
implement their provisions, penalties are 
generally provided in aU taxation laws. 
Without such a sanction, there is the danger 
of evasion of tar. Thus, provision for levy 
and collection of penalties for contravening 
their requirements, has become an integrm 
part of such enacfanents and one of their 
purposes. The argument that it does not 
form part of the pmposes of the Act; is 
thus a wholly untenable one. 

15. Even then, Sri Rama Rao argues that 
Rule 23(1) does not, in terms, apply to a 

enalty leviable under Section 14 of the 

ales Tax Act. He rdies for this conten- 
tion, on the language of Rule 23(1), winch 
refers to assessment under Sections 5, 5-A, 
6 or 11 or any notification under Section 
9(1). He, therefore, seeks to limit the scope 
of Rule ^(1) to the assessments imder these 
Sections alone. But there is a dear fallacy 
in this argument The aforesaid sections of 
the Sales Tax Act are only charging sections. 
The assessment is actually made under Sec- 
tion 14, either on the basis of the return or 
according to the best judgment It is futile 
to argue that the application of Rule 23(1) 
is confined only to the tax or penalty levied 
under the aforesaid sections, because no tax 
is actually levied imder them. The assess- 
ment is actually made under Section 14 and 
the tax is levied, when assessment is made, 
in accordance with the several charging sec- 
tions referred to in Rule 23(1). "Vi^at Rule 
23(1) says is that the legal representative of 
the deceased dealer is liable to submit the 
returns which are liable to assessment under 
the charging sections 5, 5-A, 6 or 11 or any 
notification under Section 9(1), and that the 
legal rmresentative should pav out of the 
estate or the deceased dealer, the tax and/or 
any penalty assessed or levied, as payable 
by the deceased dealer. Therefore, there 
is no limitation in Rule 28(1) as contended 
for by the learned counsel for the respon- 
dent 

16. Any tax and/or any penalty assessed 
or levied under the Sales Tax Act, as pay- 
able by the deceased dealer, is payable out 
of the estate of the deceased dealer. It 
should be borne in mind that the legal re- 
presentative is not made personally limle to 
pay the tax and/or penalty payable by the 
deceased dealer. Rule 23(1) clearly provides 
that thw are to be paid only out of the 
estate of the deceased dealer. Such a provi- 
sion, appears to us to be quite reasonable 
a^o. If the deceased dealer nad to pay tmc 
and also penalty because of certain irregu- 
larities committed, his estate should not be 
permitted to escape from such liability. 
Had he been alive, tiiey would have been 
collected from him and from his estate. It 
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is unreasonable to pennit the ^ate to 
escMe this liability, because the dealer had 
ffiedT If the tax is recoverable from his 
estate after his death penaify also should 
equally be recoverable from it. The legal 
representative is liable to pay the smd_ tax 
and penalty only to the extent and limit of 
the deceased dealer’s assets in his hands. 
He is not mulcted with any personal liability. 
This, in our view, is pre-eminently reason- 
able. 

I 17. The view of the Appellate Tribunal 
that the principle acfa'o personalis moritm 
cum persona is applicable to this case is 
clearly erroneous. That principle has _ no 
application, where the law clearly provides 
for tlie survival of the liability after the 
death of the concerned person. The Sales 
Tax Act and the Rules made thereunder pro- 
vide for the survival of the liabihty of the 
deceased dealer. When that is so, the dea- 
ler’s habihtj' to pay tax and/or penalty does 
not disappear with his death. The Appellate 
Tribunal clearly erred in applying this prin- 
ciple. 

18. Thus, we see no force in either of 
the two objections raised by Sri Rama Rao. 
We, therefore, hold that Rule 23(1) is not 
ultra vires the powers of the rule-maldng au- 
thority, but is valid and enforceable. It^ 
therefore, follows that the levy of penalty in 
this case is valid and in accordance with law. 
The tax revision case is accordingly allow- 
ed with costs.. Advocate’s fee Rs. 100. 

Petition allowed. 


AIR 1970 ANDHRA PRADESH 86 
(V 57 C 11) 

FULL BENCH 

KUMARAYYA, KRISHNA RAO, AND 
OBUL REDDI, JJ. 

His Highness Prince Azam Jah, Appel- 
lant V. Expenditm-e Tax Officer, Income-tax 
Cum-Wealth-tax, Hyderabad, Respondent 

Writ Appeals Nos. 67 to 69 of 1964, D/- 
14^1967, decided by Full Bench on order 
of reference made by Manohar Pershad C. J. 
and Mohammed Mirza, J. 

(A) Expenditure Tax Act (1957), S. 16 — 
Notice for reopening assessment — When 
can be issued — Failure of assessee to dis- 
close in returns his relationship wth depen- 
dant and expenditure incurred by her — 
Notice issued by Expenditure Tax OfiScer is 
vaHd. 

All that is required for the Expenditure 
Tax OfficCT for issuing a notice imder Sec- 
tion 16 is that he shomd have reason to be- 
lieve under clause (a) that as a result of the 
assessee’s failure to make a return or dis- 
close fully the particulars of his expendi- 
ture, expenditure has esc^ed assessment. 
Under Clause (b), the Officer should have 
reason to beh'eve in consequence of the 


information in his possession that the in- 
come has escaped assessment. (Para 8), 

Hence, where a scrutiny of the returns 
ffied by the assessee shows that all the 
material facts are not disclosed by the as- 
sessee in the first instance and even after 
notice is given imder Section 16 (b) there 
is no disclosure of the e^enditure incurred 
by bis wife, the Expenditure Tax Officer is 
competent to issue a notice under Sec- 
tion 16 for assessing or reassessing such 
escaped expenditure although the wife has 
her own ■ source of income and has filed 
separate return. (Para 8) 

(B) Constitution , of . India, Article 246, 
Schedule 7, List 1, Entry 97 — Expendi- 
ture Tax Act (1957), is not invalid for want 
of legislative competency. 

The Expenditure Tax Act (1957) is not 
void for want of legislative competency. 

(Para 9) 

The Expenditure tax which is not speci- 
fically provided for in any of the Entries in 
List n and List HI falls well ■within the 
ambit or scope of Entry 97 of List I and as 
such, exclusively is within the legislative 
conrpetency of the Parliament. So long it is 
in fact a tax on expenditure, the mere feet 
that in furtlierance of legislative intent and 
object the expenditure on which the tax is 
sought to be levied is not necessarily con- 
fined to the expenditure actually incurred by 
the assessee himself, does not render it 
other, than the expenditure tax. AIR 1965 SC 
1375, Disting. (Para 10) 

(C) Expenditure Tax Act (1957), (as am- 
ended by Finance Act, 1959), S. 2 (g) (i) — 
Word “dependant” in relation to assessee as 
individual — Means his or her spouse irres- 
pective of fact of their dependancy and per- 
sons wholly and mainly dependant on asses- 
sec for their support and maintenance ^ — ' 
(Words of Phrases — - Dependant’). 

Per Majority; The wife of the assessee 
even if she is supporting herself and is not 
dependant upon the assessee for her main- 
tenance and support, is a “dependant” with- 
in the meaning of Section 2 (g) (i) of the 
Act (Pkri 20, 21) 

Under the unamended section a spouse 
or a child in order to come within the 
meaning of ‘dependant’ of an assessee' who 
is an individual had to be dependent whol- 
ly or mainly on the assessee for support 
and maintenance. After the amendment, 
obviously enough, where the assessee is an 
individual, ’dependant’ would necessarily 
mean his or her spouse or minor child. 
That is by reason of their very relation- 
ship and irrespective of the fact whether 
they are wholly or mainly dependent on 
him for maintenance or support Persons 
other than these, be they his own adult 
children, may be included within this 
definition only if they are wholly or main- 
ly dependant on ass^ee for support and 
maintenance. (Para 20] 
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Per Erishna Eao J. (Contra) : 

On a proper constniction of Section 2 
(g) (i) of the Act, the qualifying clause 
“wholly or . mainly dependant on the asses- 
see for support or maintenance” not only 
qualifies the word “person” which immedia- 
tely precedes the said clause but also the 
earlier words “his or her spouse or minor 
child”. Hence the question whether the as- 
sessees spouse is wholly or mainly being 
maintained by the assessee has got to be 
determined by the assessing authority during 
the course of his investigation. QP^ra 47) 

The word “dependant” may involve various 
elements, such as dependency in the matter 
of merely taking advice or mere protection. 
But the test laid down by the Act is that the 
assessee should maintain the dependant. 
Hence the essential test is that the expendi- 
ture in relation to the maintenance of the 
particular dependant must be incurred by 
me assessee. It, therefore, excludes all ex- 
penditure which has been incurred by the 
members of the family out of their own re- 
sources and separate property. Merely by 
virtue of the very personal relationship and 
the personal law\ the wife or the child can- 
not be presumed, to be a dependant of the 
assessee and it is necessary to find out whe- 
tiier the said dependant is actually being 
maintained by the assessee. Case law discuss- 
ed. 46) 


(D) Expenditure Tax Act (1957), (as am- 
ended by Finance Act, 1959), S. 4 (ii) — — 
tinction between assessee as ‘'individual and 
as “Hindu undivided family” stated. 

Per Majority; After the amendment a dis- 
tinction is made between the assessee where 
he is an “individual” and where he is not an 
“individual” but is “a Hindu undivided fami- 
ly”. Where the assessee is an individual any 
expenditure incurred by any depend^t of 
the assessee is included in computing the ex- 
penditure of the assessee. But where 
the assessee is a Hindu undivided 
family, only such expenditure in- 
curred by any dependant as is met 
from or out of any income or properly trans- 
ferred directly or indirectly to him by the 
assessee is to be included in cornputing the 
expenditure of a Hindu undivided laimly. 
That can be the only interpretation that the 
language used is susceptible ot. This is 
clear from opening clause of Section 4 viz., 
“the following amounts shall be mcluded m 
computing read with flie distinction dra^ 
between me two clauses in Sec. 4(ii) by usmg 
the words “where the assessee is an mdiw- 
dual” and where the assessee is a Hmdu 
imdivided family”. It is obviom that the 
said clause governs only where ffie assessee 
a Hindu undivided family. The pended 
provision, wHch is marked by a ^bstantial 
aeoarture from the previous provwion con- 
veys to that effect the obvious miration of 
the legislature. ^ 

Krishna Rao, J. (Conto): The 

clause in Section 4 (u), 5 

out of any income or property transferred 


directly or indirectly to the dependant by 
the assessee” refers to each of the cases, 
namely (i) where the assessee is an indivi- 
dual, any expenditure incurred by any 
dependant of the assessee; and (ii) where 
the assessee is a Hindu undivided family, 
any expenditure incurred by any depen- 
dant (Para 48) 

There would have been no difficulty in 
the interpretation of sub-clause (ii) of Sec- 
tion 4 if there had been a comma between 
the word kiependanP and tiie qualifying 
expression “from or out of any income or 
property transferred directly or indirect- 
ly .to me dependant by the assessee”. But 
the guiding factor in the interpretation of 
a statute is really the context and not the 
presence or absence of tire punctuation 
marks. CPara 48) 

(E) Expenditure Tax Act (1957), (as am- 
ended by Finance Ac^ 1959), S. 2 (g) (i) — 
Qassification of dependant of assessee into 
his or her spouse and or minor child and 
other persons wholly and mainly dependant 
upon him — Classification is reasonable and 
not arbitrary and does not violate Art 14 
— > (Constitution of India, Art. 14). 

Where in relation to the assessee as indi- 
vidual the definition in S. 2(g)(i) of the Ex- 
penditure Tax Act (1957), as amended by 
the Finance Act (1959), has regarded his or 
her spouse or minor child as a dependant by 
reason of that very relationship and for any 
other person it lays dovm the test that he or 
she should wholly and mainly depend for 
maintenance and support on the assessee, it 
cannot be said that such classification of de- 
pendant is tmreasonable or arbitrary. 

(Para 39) 

The Parliament after some experience of 
the working of the Act has come to the con- 
clusion that the wife and minor child are 
necessarily to be included in the definition 
of dependants of an assessee who is an indi- 
vidual. Indeed the Parliament has consider- 
ed them as constituting the integral unit of 
the family and this for good reasons, viz., 
having regard to the socisJ conditions of the 
country for effective working of the legisla- 
tive enactment and avoiding devices of evad- 
ing tax. The Parliament was concerned 
wim the object of promoting thrift in the 
family mcpenditure. It was merefore neces- 
sary to include the income and expenditure 
of these dependants in the income and ex- 
praditure of the assessee and that is what 
the Parliament has done. When the Parlia- 
ment after taking into account the historical 
backmound, the family relationship, the 
social and economic conditions of the faiiuly 
has made such classification to effectuate 
the purposes for which the Act was brought 
the classification cannot be said to have 
suffered from the vice of discrimination and 
hit by Article 14. (Para 40) 

The mere fact that the Parliament has not 
prescribed any rules in relation to the choice 
of the- assessee in case of spouses, the law 
does not become bad on that accoimt. The 
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under Section 13 of the . Act on the assessee 
to file a return in the prescribed form and 
verify in the manner prescribed, setting forth 
his expenditure for die previous year. By 
virtue of the amendment of Section 2 (g) by 
the Finance Act, 1959, the Princess is ad- 
mittedly a dependant of the assessee and her 
expenditure was not shown in the original 
returns of the assessee and therefore there 
is reason to believe that the assessee failed 
to disclose truly and fully all the material 
facts in respect of the emenditure of his 
wife which are necessary for the completion 
of his assessment. The. actual expenditure 
incurred by his wife was disclosed hy her 
returns and in consequence of the informa- 
tion available from the returns filed by the 
Princess, the re^ondent had reason to be- 
lieve that expenditure of the assessee charge- 
tible to tax bad escaped assessment for three 
assessment years in question and consequent- 
ly the provisions or Section 16 of the Act 
were invoked for reopening assessments. The 
respondent is entitlea to issue the impugned 
notice dated 5-5-1962 if in consequence of 
the information in his possession he had rea- 
son to believe that there was an escape- 
ment of assessment of the assessee’s total 
expenditure within 4 years from the year 
of assessment. It is also averred by the res- 
pondent that the contention of the assessee 
that Section 4 (ii) of the Act is ultra vires 
of the Constitution offending Article 14 is 
without substance. Section 3 of the Act, the 
charging section makes the ei^enditure in- 
curred by any individual or Hindu undivid- 
ed family liable to tax at the rate or rates 
specified in the schedule. There is no dis- 
crimination between one individual assessee 
and another individual assessee but the dis- 
tinction has been made by the legislature 
for proper and vafid CTOunds between the 
individual assessee and the assessee who. is 
a Hindu imdivided family. The expression 
"equal protection of laws” in Article 14 
means "the right to equal treatment in 
similar circumstances both in the privileges 
conferred and the liabilities imposed by the 
laws.” Equality before law means law should 
be equal and should be equally administered 
and there should be no discrimination in the 
same class. The power of the State 
to classify for the purpose of taxation 
is of wide range and flexibility. The class of 
persons being different, the distinction can- 
not be claimed to be discriminatory as to 
offend Article 14 of the Constitution. The 
other contention of the assessee, that the 
provisions of Section 4 (ii) read with Sec. 2 
(g) of the Act are hit by the provisions of 
y&icles 19 and 31 of ihe Constitution, is 
devoid of any merit or substance. There is 
no fundamental right involved in the circum- 
stances of the case, nor is there any depriva- 
tion of the right of assessee to property. 

4. The learned Judge negatived all the 
contentions of the assessee and dismissed his 
writ petitions. On the first contention, the 


learned Judge held that the respondent was 
empowered to reopen the assessment rmder 
Section , 16 of the Act. Regarding' the main 
cpiestion imder Article 14 turning on the 
interpretation of Section 4 (ii) of tbe Act, it 
was held by the learned Judge that different 
kinds of property may be subject to different 
rates of taxation, but so long as there is a 
rational basis for classification Article 14 will 
not be in the way of such a classification, 
resulting in an imequal burden on different 
classes of properties. The learned Judge also 
observed that in a tax le^lation, incidence 
of tax falls on different classes of assesses 
^d for that reason it cannot be. said that it 
is a class legislation without any classifica- 
tion or without having any rational relation 
to the object sought to be achieved by the 
enactment. The object of the enactment is to 
raise taxes and augment if from time to time 
as and when such edgencies require it and 
because some classes are taxed higher than 
others or some are given concessions while 
others are not, it cannot be said that there 
has been discrimination within the meaning 
of Article 14. He also held that the ri^t 
to hold property is not affected merely be- 
cause a tax is imposed, and dismissed the 
three writ petitions. 

5. Mr. Narasaraju appearing for the as- 
sessee has assailed the findings of the learn- 
ed Judge in the main (1) that the respon- 
dent has no jurisdiction to reopen the assess- 
ments and the notice dated 5-5-62 issued by 
him is without jurisdiction (2) that ^the 
amendment of the definition ‘dependant’ in 
Section 2 (g) and Section 4 (ii) of the Act 
as amended by Section 24 of the Finance 
Act is ultra vires of the Constitution (3) that 
the amendment is beyond the legislative 
competence and (4) that the amendment has 
brou^t about an unreasonable discrimina- 
tion as between the two units of the as- 
sessees viz., individuals and Hindu undivided 
families and as such, the provisions of Sec- 
tion 4, clause (ii) are violative of Article 14 
of the Constitution. Developing the arra- 
ment further, Mr. Narasaraju contended that 
On a proper interpretation of ‘dependant’ 
Occurring in Section 2 (g) it means that the 
spouse or minor child ^ould be a person 
Wholly or mainly dependent on the assessee 
for support and maintenance, as otherwise 
there wUl be no basis for classification be- 
tween the spouse and a minor child on the 
one hand and other dependants which term in- 
cludes any person wholly or mainly depen- 
dent on the assessee for support and main- 
tenance. 

6. Before going into the question as to 
the legislative competence andf the effect of 
die amendments introduced by virtue of 
Section 24 of the Finance Act, ■ 1959 in the 
definition of ‘dependant’ in Section 2 (g) and 
also the substituted provisions in Section 4, 
dause (ii) it may bo necessary in the first 
instance to examine the contention of the 
learned counsel for the assessee that the res- 
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pendent has no jurisdictioh to reopen the 
assessments by issuing the notice dated 5-5- 
1962. Section 16 of the Act deak with expen- 
diture escaping assessment “If the Expendi- 
ture Officer has reason to believe that by 
reason of the omission or failure on the 
part of the assessee to make a return of his 
expenditmre under Section 18 for any assess- 
ment year, or to disclose fuUy and truly all 
material facts necessary for his assessment 
for that year, the expenditure chargeable to 
tax has escaped assessment for that year, 
whether by reason of imder-assessment or 
assessment at too low a rate or otherwise” he 
may reopen at any time within 8 years and 
serve a notice on the assessee or if under 
Sec. 16 (b) in consequence of any informa- 
tion in his possession he has rea- 
son to believe that notwithstanding 
that there has been no such omission or 
failure as referred to in clause (a) the expen- 
diture chargeable to tax has escaped assess- 
ment for any assessment year, the E^endi- 
ture Tax Officer may at any time within 4 
years at the end of the assessment year 
serve a notice on the assessee. In this case, 
the notice issued by the respondent merely 
shows that it is issued under Section 16 of 
the AcL In response to the notice the as- 
sesseo filed returns disclosing identical items 
of expenditure which were disclosed earlier 
in the returns prior to the issue of notice. 
Mr. Kondayya appearing for the respondent 
contended that the fact that the Princess 
(the wife of the assessee) had spent Rupees 
1,74,267. Rs. 485,267 and Rs. 8,48,567 in 
flie three respective relevant assessment 
years was not brought to the notice of the 
respondent either in the original returns or 
in the course of the enquiry before the 
completion of the assessment and therefore 
the assessee had failed to disclose fully and 
truly all the material facts in r^ect of the 
expenditure of his wife which disclosure was 
necessary for completing or finalking the 
assessments of the assessee. It is on this 
ground Mr. Kondayya contended that the 
provisions of Section 16 (a) are attracted in 
the instant case. 
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come Tax Officer can act imder Section 84 
(1) (b); he niust have information which 
comes into his possession subsequent to the 
making of the original assessment order, and 
that intormation must lead to his belief that 
income chargeable to tax has escaped assess- 
ment has oeen under-assessed or assessed at 
too low a rate, or has been made the sub- 
ject of excessive relief. 

8. Therefore the words “in consequence 
of any information in his possession” in Sec- 
tion 16 (b) would include information as to 
the truth and correct state of law, as pointed 
out by the Supreme Court, the only limita- 
tion on the powers of the Expenditure tax 
officer being if notice is given imder Sec. 16 
(a) it should be at any time witliin 8 years 
and in cases falling imder clause (b), it 
should be at any time within 4 years. • Ih 
this case notice was served within 4 years. 
All that is required for the Expenditure Tax 
Officer is that he should have reason to be- 
lieve under clause (a) that as a result of tiie 
assessee’s failure to make a return or dis- 
close fully the particulars of his expenditure, 
expenditure has escaped assessment. Under 
clause (b), the officer should have reason to 
believe in consequence of the information in 
fais possession that the income has escaped 
assessment A scrutiny of the returns filed by 
the assessee for the three rdevant years 
would show that all the material facts are 
not disclosed by the assessee in the first 
instance and even after notice was given 
under Section 16 (b), there was no disclosure 
in the return that the Princess was his wife 
and she had her own sources of income and 
that she had filed separate returns. Under 
Column 1 to Annexure 5 of the returns it 
k incumbent on the assessee to dkclose 
particulars of his ‘dependant' and as there k 
no disclosure of dependants, the expenditure 
tax officer can proceed to assess or re- 
assess such escaped expenditure of the 
dependant under Section 16 (b). Therefore, 
it k manifest that the respondent was com- 
petent to ksue the notice tmder Section 16 
of the Act. 


7. It k unnecessary to go into the ques- 
tion whether the notice k under Sec. 18 (a) 
or Section 16 (b): for, the respondent can 
issue a notice if he has reason to beh’eve 
i ba t there has been any omksion or failure 
on the part of the assessee to dkclose fully 
and truly all material facts, or imder Sec. 16 
(b) if in consequence of any information in 
his possession he has reason to believe that 
the expenditure chargeable to tax has escm>- 
ed assessment for any assessment year or by 
reason of any under-assessment or assess- 
ment at too low a rate. The Supreme Courti 
in Kamal Singh v. Commksioner of Income- 
Ta^ Bihar md Orissa, ^ 1959-35 ITR 
1 = (AIR 1959 SC 257), dealing with a 
case arking under Section 84 (1) (b) of the 
Income Tax Act relating to scaped assess- 
ment which k in similar ter^ held that ^ 
conditions must bo satisfied before the In- 


9. It is next contended bv Mr. Narasaraju 
that thk enactment k void ab initio for want 
of legklative competency. According to him, 
there k no entry in Ikt “of Seventh Sche- 
dule or in Lkt III regarding tax on expendi- 
ture. But there k Entry 97 which as a resi- 
duary entry must comprehend the fax of the 
Idnd. It k, however, contended that for a 
concept of expenditure tax there must of 
necessity be some direct relation or at leak 
a rational nexus between the tax and the 
expenditure of the assessee. But it must be 
home, in mind that it would be inappropriate 
to apply the test popularly known or tradi- 
tionally prescribed to such concepts as. the 
legklative intents must have particular con- 
notation. If the legklature for purposes of 
expenditure tax takes a certain group of per- 
sons as one unif^ unless that group fc hit 
by constitutional inhibitions, it cannot be 
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contended that the expenditure of the 
essee alone as distinct from that of the units 
should be taken into consideration. The rule 
of rational nexus as contended for on behalf 
of the petitioner-appellant does not so circum- 
scribe the power of the legislature. The 
Supreme Court’s decision on . which reliance 
is placed by the learned counsel does not 
advance ms theory. In fact the Supreme 
Court in Navnit Lai C. [faveri v. ^p. Asst 
Commissioner of Income Tax, Bombay, AIR 
196S SC 1875 at p. 137!9, dealing wifi &e 
question raised therein, challenging the im- 
pugned provisions as beyond the legislative 
powers of Parliament observed thus; 

"In dealing with tins pbin^ it is neces- 
sary to consider what exactly is the denota- 
tion of fie word "income” used in the rele- 
vant entry. It is hardly necessary to empha- 
sise that the entries in the lists cannot be 
read in a narrow or restricted sense, and as 
observed by Gwyer, C. J. in the United Pro- 
vinces V. Atiqa Regum, 1940 FCR 110 = 
AIR 1941 FC 16 each general word should 
be held to extend to ^ ancillary or sub- 
sidiary matters which can fairly and reason- 
ably be said to be comprehended in it. 
What the entries in the Lists purport to do 
is to confer legislative powers on the res- 

g ective legslatures in respect of areas or 
elds covered by the said entries; and it is 
an element^ me of construction that the 
widest possible construction must be put 
upon their words. This doctrine does not, 
however, mean that Parliament can choose 
to tax as income an item which in no 
rational sense can be regarded as a citizen’s 
income. The item taxed should rationally be 
capable of being considered as the income 
of a citizen. But in considering the question 
as to whether a particular item in the hands of 
a citizen can be regarded as his income or 
not, it would be inappropriate to apply the 
tests traditionally prescribed by the Income 
Tax Act as sucL’*^ 

19. It is clear and manifest from Entry 971 
in List I that on any other matter not 
enumerated in List 11 or HI including any 
tax not mentioned in either , of those lists, 
the Parliament has exclusive power imder 
Article 246 to make laws. The e^qrenditure 
tax which is not specifically provided for in 
any of the Entries in the said lists falls well 
within the ambit or scope of Entry 97{ and 
as such exclusively is within the legislative 
competency of the Parliament. So long it is 
in fact a tax on expenditure, the mere fact 
in furtherance of legislative intent and object 
fhe expenditure on which the tax is sou^t 
to be levied is not necessarily confined to the 
expenditure actually incurred by the assessee 
himself,- does not render it other than the 
expenditare tax. 

11. Mr. Narasaraju next contended that 
a fiscal statute has to be strictly construed 
and if a provision in the statute is suscepti- 
ble of two interpretations, the one in fevour 
of the assessee or . the subject should be 
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adopted and that the various provisions of 
the statute should be read together and a 
harmonious interpretation should be placed 
thereon , in order to ^certain and give effect 
to the intention or object of the legislature. 
It is his further contention that there should 
be some reasonable nexus between ' the 
expenditure of the dependant and the as- 
sessee to render it taxable expenditure of the 
assessee and if there be no such nexus, irn- 
position of tax thereon is beyond legislative 
competence and invalid. Learned Counsel 
argues where the husband has no control 
over the expenditure of the wife, who lives 
separate and is possessed of independent 
means, it is but imir, just and legitimate that 
he should not be taxed for ^ch expendi- 
ture. 

12. Referring to the Finance Act of 1959 
in so far as it amended the definition of 
dependant in Section 2 (g) and substituted 
Section 4 (ii) by introducing a new dausei, 
learned counsel argues that though fhe 
definition refers to two categories viz. fl) 
"his or her spouse or minor child” and (2)' 
“any person wholly or mainly dejjendent on 
fhe assessee for support and maintenance”; 
on a proper construction the first category of 
persons should also satisfy the condition as 
in the second category, namely, they must 
be mainly or whoUy dependent on the as- 
sessee for support and maintenance. It is 
thus urged that in fact there is no real classi- 
fication as every one is controlled by the 
same pre-essential condition of support and 
maintenance; and on the other hand if the 
first part be construed to mean that it is un- 
qualified by the said condition, the classifica- 
tion must be held to be arbitraiy and arti- 
ficial, not based on any intelligible or rea- 
sonable differentia disHnguismng persons 
grouped together from those left out of that 
moup and the differenti^ if any, must be 
held to be having no rational relation to the 
object of legislation. It is also urged that 
discrimination is inherent in such a provision 
and there being no rule of guidance as to 
the selection of a spouse as an assessee 
arbitraiy power is given to the executive or 
taxing aumority to select any spouse as as- 
sessee which is bad in law. Attack also has 
been made in relation to amendment of 
Section 4 (ii) more or less on similar lines. 

13. Mr. Kondayya, the learned Counsel 
for the respondent argued that the powers 
of the Parliament are wide enough . to take 
within their range this legislation, that the 
two essential conditions are satisfied inas- 
much as there is a reasonable classification 
of the assessees into two classes, individud 
and Hindu . rmdivided family and that this 
differentia has a rational relation to the 
object sou^t to be achieved by the statute. 
The amendments introduced by the Finance 
Act, 1959 suffer from no constitutional 
inhibition and they advance the purpose and 
objects of. legislation. 

14. This argument leads us to the ques- 
tion as to the object, of the legislation, the 
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Ijuipose for introducing amendment in Sec- 
tions 4 (ii) and 2 (g) (1); the exact meaning 
of those_ provisions and whether the dassi- 
fication introduced has a rational and intel- 
ligible basis and whether it has a reasonable 
nexus with the object sought to be acbieved 
by the Statute. 

_ IS. We may state at the outset that taxa- 
tion laws cannot claim any immunity from 
equality clause of the Constitution. They 
cannot afford to be arbitrary. They cannot 
transcend the reasonable limits enjoined by 
the Constitution. They are liable to be strucK 
dowii if they suffer from constitutional 
inhibitions. With these preliminary remarks 
we proceed to consider whether the attacks 
made by the learned counsel for tbe assessee 
on the validity and constitutionality of the 
amendment can be sustained. As there is 
dispute first and foremost with regard to the 
red meaning of the amended provisions, we 

Before Amendment. 

“2. (g) ‘dependant’ means— 

(i) where the assessee is an individual, 
his or her spouse or child wholly or 
mainly dependent on the assessee for 
support and maintenance; 

(ii) where the assessee is a Hindu un- 
divided family — 

(a) every coparcener other than the 

karta; and 

(b) any other member of the family 
who rmder any law or order or decree 
of a Court is entitled to maintenance 
from the joint family property. 


2. (h)' ‘expenditure’ means any sum in 
money or money’s wortl^ spent or dis- 
bursed or for the spending or disburs- 
ing of which a liability has been In- 
cmred by an assessee and includes any 
amount which under the provisions of 
this Act is required to be included in 
the taxable expenditure; 

2. (o) ‘taxable expenditure’ means the 
total expenditure of an assessee liable to 
tax tmder this Act. 

S. Charge of eroenditure tax — 

(i) Subject to the other provisions 
contained in this Act, there shall be 
charged for every financial year com- 
mencing on and from the first day of 
April, 1958, a tax (hereinafter referred 
to as expenditure-tax) at the rate or rates 
specified in the Schedule in respect^ of 
the expenditure incurred by any. indivi- 
dual or Hindu tmdivided family in the 
previous year: 

Provided that no expenditure tax shall 
be payable by an assessee for any assess- 
ment year if his income from all sources 
during the relevant previous year as 
reduced by the amount of tees to 
which sudn. income may be liable under 


have to necessarily ascertain the same by 
construing the said provisions. It may also 
be necessary in this connection to under- 
stand the scope and object of the Act, the 
need for amending provision, the deficiencqr 
sought to be suppUed thereby and the pur- 
pose which the amended provisions have to 
serve. It is also to be seen whether notwith- 
standing the marked difference of language 
deliberately employed in ffie amended provi- 
sions in Section 2 (g) (i) a substitution of 
Section 4 (ii) the law in substance remains 
the same as before, if not whether this 
innovation is hit by constitutional inhibition. 
As we are primarily concerned with the 
interpretation of Sections 2 (g) (i) and 4 (ii) 
on which the whole discussion revolves we 
have to notice these provisions together with 
the other relevant provisions in the Act. 
These provisions as they were before and 
after amendment are detailed hereunder in 
juxtaposition ; 

After Amendment. 

“2. (g) ‘dependant^ means — - 

(i) where the assessee is an individual, 
his or her spouse or minor child and 
includes any person wholly or mainly 
dependent on the assessee for support 
and maintenance; 


(ii) where the assessee is a Hindu un- 
divided family — 

(a) every coparcener other than the 
karta; and 

(b) aiw other member of the family 
who under any law or order or decree 
of a Couth is entitled to maintenance 
from the joint family property. 

2, (h) ‘expenditure’ means any sum in 
money or money’s wortl^ spent or dis- 
bursed or for the spending or disburs- 
ing of which a liability has been in- 
curred by an assessee and includes any 
amount which imder the provisions of 
this Act is required to be included in 
the taxable expenditure; 

2. (o) ‘taxable expenditure’ means the 
total e^enditure of an assessee l&ble to 
tax under this Act 
S. Charge of expenditure tax — . 

(i) Subject to me other provisions 
contained in this Act there shall be 
charged for every financial year com- 
mencing on and from the first day of 
April, 1958, a tax (hereinafter referred 
to as expenditure-tax) at the rate or rates 
ecified in the Schedule in respect of 
e expenditure incurred by any indivi- 
dual or Hindu rmdivided family in the 
previous yean 
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'Before Amendment. After Amendment* 


any other law for tiie time being in 
force does not exceed rupees thirty-six 
thousand. 


{2) For the removal of doubts, it is 
hereby declared that nothing contained 
in this Act shall require the inclusion in 
the taxable expenditure of an assessee 
for any year of expenditure for the 
spending or disbursing of which a liabi- 
lity has already been incurred and 
which has been included in the taxable 
expenditure for any earlier year. 

4. Unless otherwise provided in Sec- 
tion 5, the following amounts shall be 
included in computing the expenditure 
of an assessee liable to tax \mder this 
Act, namely ; — 

(i) any expenditure incurred, whether 
directly or indirectly by any person 
other than the assessee in respect of any 
obligation or personal requirement of 
the assessee or any of his dependants 
which, but for the expenditure having 
been incurred by other person would 
have been incurred by the assessee to 
tile extent to which the amount of all 
such expenditure in the aggregate 
exceeds Es. 5000 in any year : 

(ii) any expenditure incmred by any 
dependant of the assessee for the benefit 
of the assessee or of any of his depen- 
dants out of any gift donation er settle- 
ment on trust or out of any or other 
source made or created by me assessee, 
whetiier directly or indirectly. 


Explanation: — • For the removal of 
doubts, it is hereby declared that 
nothing contained in this section shall 


Provided that no expenditure tax shall 
be payable by an assessee for any assess- 
ment year if income from all somrces 
derivea by' the assessee and' his depen- 
dants during the previous year as reduc- 
ed by the amount of taxes to which 
such income may be liable under any 
law for tile time being in force does not 
exceed rupees thirty-six thousand. 

Explanation : Income derived by an 
assessee or any of his dependants shall 
include — 

(1) income which a trustee or any 
other person receives or is entitled to 
receive during the previous year on be- 
half of the assessee or any or his depen- 
dants, or both, as the case may be; and 

(ii) in the case of an assessee being 
an individual who is a member of a 
Hindu undivded family or of any asso- 
ciation of persons any sum in money or 
money’s worth spent or disbursed for 
the benefit of the assessee or any of his 
dependants during the previous year 
from or out of the income or property 
of the Hindu undivided family or the 
association, as the case may be. 

(2) For the removal of doubts, it is 
hereby declared that nothing contained 
in this Act shall require the inclusion in 
the taxable expenditure of an assesses 
for any year of expenditure for the 
spending or disbursing of which a liabi- 
lity has already been incurred and 
which has been included in the taxable 
expenditure for any earlier year. 

4. Unless otherwise provided in Sec- 
tion 5, the following amounts shall be 
included in computing the expenditure 
of an assessee fiable to tax under this 
Act, namely 

_(i) any expenditure incurred, whether 
directly or indirectly by any person 
other than the assessee in respect of any 
obligation or personal requirement of 
the,' assessee or any of his dependants 
to the extent to which the amount of ^ 
such expenditure in the aggregate 
exceeds Es. 5000 in any year: 


(ii) where the assessee is an indivi- 
dual any expenditure incurred by any 
dependant of the assessee, and where 
the assessee is a Hindu undivided 
family, any expenditure inciured by any 
dependant from or out of any depen- 
dant from or out of any income or pro- 
perty transferred directly or indirectly to 
the dependant by the assessee. 

Explanation : — For the removal of 
doubts, it is hereby declared that 
nothing contained in this section shall 
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be deemed to require tbe inclusion in 
die eigpenditure of the assessee of any 
expenditure incurred by any other person 
for or on behalf of tihe assessee by way 
of customary hospitality or which is of 
a trivial or inconsequential nature. 

6. (i) The taxable eiqienditure of an as- 
sessee for any year shall be computed 
after making the following deductions 
and allowances, namely ; — > 

(h) a basic allowance — - 

(i) where the assessee is an individual 
of Rs. 30,000; and 

(ill where the assessee is a Hindu un- 
divided family of Rs. 30,000 in respect 
of the karta and his wife and children 
and a further allowance of Rs. 3,000 for 
every additional coparcener, provided 
that the basic allowance for the Hindu 
rmdivided family as a whole shall not 
exceed Rs, 60,000 in any case”. 


The Expenditure Tax is a legislation hither- 
to unknown to this coimtry ^d in fact not 
experimented anywhere else in the world. 
Although in the United States of America a 
bill was introduced in the Federal Legisla- 
ture in July, 1921 for levy of what w^ 
styled as “Spendings Tax”, it was summary 
rejected by the Congress as it was considCT- 
ed unworkable and too complicated. In the 
words o£ one of the Senators, ^^e bill was a 
‘‘most complicated monstrocity”. The idea of 
expenditure tax in India seems to have Md 
its origin in the recommendations of Dr. 
Nicholas Kaldor. reader in Economics 
Universify of Carhbridge who gave a report 
on Indian Tax Reform. It is essentially a tax 
on spending or consumption, i. e., expenm- 
ture. It is not entire expenditure but only the 
taxable expenditure for any year as defined 
in the Act that is liable to tax. The assessee 
is liable to such tax only if his income ex- 
ceeds certain limit In computmg this tax- 
able expenditure certain deductions are per- 
missible. Sections 5 and 6 ^dude certaiii 
types of expenditure from being taxed. The 
offiect of this legislation according to the 
statement of objects and reasons, is to levy 
annually tax on expenditure above the pres- 
cribed level of an individual and a Hmdu 
undivided family. This tax on expenditure is 
expected to . serve as a deterrent on e^- 
Vaeant or unnecessary personal expenditure, 
promote thrift and act as an incentive to 
iave and promote economy. While mtaduo- 
Ins the amendment, the Finance Mii^erm 

his budget speech for 1959-60 (See 35, TTR 
57, para 66) observed; — 

*1 propose, therefore, to withdraw some 


be deemed to require the inclu- 
sion in the expenditure of the 
assessee of any expenditure incurred by 
any other person for or on behalf of the 
^sessee by way of customary hospita- 
lity or which is of a trivial or inconse- 
quential nature. 

6. (i) The taxable eiqjenditure of an as- 
sessee for any year shall be computed 
after making the following deductioi^ 
and allowances, namely ; — 

(h) a basic allowance — 

(i) where the assessee is an individual 
of Rs. 30,000 for himself and all his 
dependants; and 

(ii) where the assessee is a Hindu un- 
divided family of Rs. 30,000 in respect . 
of the karta and his wife and children 
and a further allowance of Rs. 3,000 for 
every additional coparcener, provided 
that the basic allowance for the Hindu 
undivided family as a whole' shall not 
exceed Rs. 60,000 in any case. 

Provided further that the allowance 
of Rs. 3,000 for any additional copar- 
cener shall not be allowed where the 
coparcener is separately assessed under 
this Act and is entitled to the allow- 
ance of Rs. 80,000 under sub-clause, b)”. 


of the exemptions now available, and in 
particular to provide that the husband, wife 
and minor children should be regarded as 
one unit for the exemption limit of Rupees 
80,000 in the matter of non-taxable expendi- 
ture and not as separate assessees if they 
have incomes in their individual rights”. 


In the memorandum explaining the provi- 
sions of the Finance Bill in so tar as it re- 
lates to the definition of dependant it is 
stated; “at present the wife and children are 
dependants, if they are wholly or mainly 
dependent on him for support and main- 
tenance. It is now proposed to dispense with 
this requirement. Any other person who is 
actually dependent on the assessee for sup- 
port and maintenance will also be regarded 
as dependant”. In the memorandum explain- 
ing the provisions of the Finance Bill also 
wmch brought about the impugned amend- 
ment, there is a note to Clause 24 which 
reads; “Even at present expenditure incmred 
by a dependant is included in the assessees 
eroenditure if it has been met out of any 
^rt, donation or settlement or trust made or 
created by the assessee whether directly or 
indirectly. Since the basic allowance of 
Rs. 80,000 is meant for the assessee's family 
as a whole consisting of himself and his wife 
and minor children; it is only proper to take 
into account their aggregate expenditure 
without looking into the sources from where 
it has been met, in the case of a Hindu un- 
divided family, the expenditure incurred by 
a member will be treated as the family’s ex- 
penditure only if it has been met from the 
resources of family. 
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fore unable to a^ee .'witb the arguments of 
Mr. Narasaraju that a different construction 
ougjit to be placed on the language of the 
provision which so clearly shows’ the obvious 
intention of the legislature. 

22. We then advert to S. 4(ii). Before 
doing so we may notice the definition of “ex- 
penditure” and “taxable expenditure”. We 
may note that no change has been made in 
the definitions of these two expressions. “Ex- 
penditure” means any sum in money or 
money’s worth, spent or disbursed or for 
the spending or disbursing of which liability 
has been incurred by an assessee and in- 
cludes any amount which under the provi- 
sions of this Act is required to be included 
in the taxable expenditure. Section 2(o) de- 
fines “taxable expenditure” as the total ex- 
penditure of an assessee hable to tax under 
this Act. The charging section is Section 3 
and this section has rmdergone changes. In 
the proviso to the amended section the follow- 
ing words are inserted “derived by the 
assessee and his dependants”, while the pro- 
viso before amendment showed that no ex- 
penditure tax shall be payable by an asses- 
see for any assessment year if his income 
from all sources during tiie relevant previ- 
ous year as reduced by the amount of taxes 
to which such income may be liable under 
any other law for the time being in force, 
does not exceed rupees thirtysix thousand. 
The words “and his dependants during” are 
added after the word “assessee” as to bring 
the income derived by the assessee’s depen- 
dants also witliin the exemption limit of 
Es. 36,000. Further an explanation is add- 
ed to the section so as to oring in the in- 
come of any dependant of an assessee or the 
income which he is entitled to receive. 

23. Then there is Section 4 which relates 
to the computation of the expenditure of an 
assessee liable to tax imder the Act. The 
changes brought about in the first part of 
this section, viz.. Section 4(i) are the follow- 
ing: By the amendment the following words 
are deleted “which, but for the expenditure 
having been incurred bv other person, would 
have been incmred by the assessee’’^ and 
the words “or any of his dependants” are 
substituted instead. It follows that amounts 
expended for the dependants even tliough 
there may be no obligation on the assessee 
to meet such exoenditure are included in 
assessee’s taxable expenditure. . In the 
result the amended S. 4(i) reads: “Unless other- 
wise provided in Section 5, the , following 
amounts shall be included in computing the 
expenditmre of an assessee liable to tax under 
this Act, namely: (i) any, expenditure in- 
curred, whetlier drrectly or indirectly by 
any person otlier than the assessee in res- 
pect of any obligation or personal require- 
ment of the assessee or any of his depen- 
dants to the extent to which the amount of 
all such expenditure in the aggregate exceeds 
Rs. 5,000 in any year”. The omission of 
the words referred to and the insertion of 
“or any of his dependants” is necessitated 
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obviously by the change in the definition of 
“dependant in Section 2(g)(i). 

24. The impugned s'ection 4(ii) inay now 
be noticed Prior to amendment. Section 
4(ii) read: 

“Unless otherwise provided in Section 5, 
the following amounts shall be included in 
computing the expenditure of an assessee 
liable to tax under this Act, namely, 

(i) XX . XX .XX 

(iil any expenditure incurred by any de- 
pendant of the assessee for the benefit of 
the assessee or of any of his dependants out 
of any gift donation or settlement on trust 
or out of any other source made or created 
by the assessee; whether directly or indirect- 
ly”. 

After amendment Section 4(ii) reads; 

“Unless odierwise provided, in Section 5, 
the following amounts shall be included in 
conrouting me expenditure of the. assessee 
liable to, tax under this Act^ namely: 

(i) XX XX XX 

(ii) where tire assessee is an individual 
any expenditure incurred by any dependant 
of the assessee, and where the assessee is a 
Hindu undivided fami^ any expenditure in- 
curred by any dependant from or out of 
any income dr property transferred directly 
or indirectly to the dependent by the 
assessee.” 

It is thus plain that after the amendment 
a distinction is made between the assessee 
where he is an individual and where he is not 
an individual but is a Hindu undivided 
family. Where the assessee is an individual 
any expenditure incurred by any dependent 
of the assessee is included in computing the 
expenditmre of the assessee. But where the 
assessee is a Hindu undivided family, only 
such expenditmre incmrred by any dependant 
as is met from or out of any income or pro- 
perty transferred directly or indirectly to him 
by the assessee is to be included in comput- 
ing the expenditure of a Kfindu undivided 
family. That can be the only interpreta- 
tion that the language used is susceptible 
of. The opening clause of Section 4 viz., 
“the following amounts shall be. included in 
computing” read vrith the distinction drawn 
between the two clauses in Section 4(ii) by 
usings the words “where the assessee is an 
individual” and “where the assessee is a 
Hindu undivided family^ leave no scope for 
argument that the concluding portion of 
Section 4(ii) viz., “any expenditure incurred 
by any dependant from or out of any m- 
cqme or property transferred directly or in- 
directly to the dependant by the assessee” 
should govern not only the case where the 
assessee is a Hindu undivided family but 
also where he is an individual. It is obwous 
that the said clause governs onV where the 
assessee is a Hindu imdivided family. The 
amended provision, which is marked by a 
substantial departure from the previous pro- 
vision conveys to that effect the obvious in- 
tention of the legislature. It is by reason of 
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this amendment that the learned counsel for 
the assessee argued before our learned bro- 
ther that there is discrimination between an 
assessee who is “individual” and one who is 
a Hindu undivided family, as the taxable 
expenditure of the two classes of assessees 
and the deductions permissible are different. 


25. It was further argued by Mr. Nara- 
saraju that if a dependent in Section 2(g)(i), 
a spouse or a minor child, is to be consider- 
ed as one class or category and any person 
wholly or mainly dependant on the assessee 
for support and maintenance, is considered 
as another class of dependant, such classifi- 
cation not being based on an intelligible dif- 
ferentia and bearing no reasonable nexus 
with the object of the Afct is unconsdtution- 
d and the provision should be struck down 
as discriminatory. 


26. Mr. Narasaraju, further assailed the 
dassiEication on the ground that the Legis- 
lature has not laid down in relation to a 
spouse any principles for guidance and con- 
sequently given naked authority and arbi- 

S power to the executive or the taxing 
jrity to pick and choose any spouse at 
will and subject him or her to t^ under 
the Act and that again is unconstitutional. 

27. Mr. Kondayya, the learned counsel 
for the Department has contended that under 
the Act a spouse and a minor child wiUun 
the meaning of Section 2 (g) (i) need not be 
dependent on the assessee for support apd 
maintenance and yet any expenditure m- 
cvured by such a spouse and minor child, 
is liable to be taxed for according to the 
scheme of the Act not only the income deriv- 
ed by the assessee but also that derived by 
aU his dependants is taken into accoui^ 
under S. 3 as income of the assessee and 
likewise the expenditmre of that entire unit 
namely the assessee and his dependants is 
taken into consideration as taxable expendi- 
ture of the assessee, of course, with vario^ 
statutory deductions and allowances. So 
long as the assessee is an individual and 
sought to be taxed as such, even he he a 
member of the Hindu undivided family is 
subject to the same test. That the persons 
similarly circumstanced are dealt with in the 
same or similar manner. There can be no 
question of discrimination. Of course it 
me assessee is an undivided family and not 
an individual a different yardshcic is Pres- 
cribed by the amended Act. Pnor to the 
amendment of Section 4(ii) there was no 
difference in relation to treatment _ot income 
and expenditure of a dependant vis-a-\^ the 
assessee whether an individual or a Hindu un- 
divided family. AH that was reqmred un(to 
the old Section 4{ii) to attract the tax liabi- 
lity of an assessee was that be it an indivi- 
dual or a Hindu undivided famUy, the ex- 
penditure incurred by any dependant should 
^ve been incurred from out of the somces 
made available by the assessee. Secbon 4 
in the amended form makes distmction by 
means of classification, for the purpose or 


the Act, between an assessee who is an indi- 
vidual and the assessee who is a Hindu un- 
divided family. Whereas in case of the asses- 
see, Hindu undivided family, the expenditure 
incurred by any dependant shall be includ- 
ed in the taxable expenditure of the assessee 
only if it was made from or out of any in- 
come or property transferred directly or in- 
directly to the dependant by the assessee, 
the said condition which was likewise appli- 
cable to the expenditure of the dependant 
of any assessee who is an individual is now 
dispensed with so far as he is concerned. In 
other words, the source of income from and 
out of which the expenditure is incurred by 
the dependant is the test in the case of 
Hindu undivided family for judging whether 
tile e^enditure incurred by such a depen- 
dant is to be included in the taxable expen- 
diture of the assessee, but that has no rele- 
vance in case where the assessee is an indi- 
vidual. Thus the two limbs of Section 4(ii) 
refer to two separate classes of assessees and 
the tests applicable to them for purpose of 
the Act as mready noticed are different. It 
cannot be said, for reasons to be presently 
recorded, that the classification for the pur- 
pose of the Act is unwarranted or unreason- 
able. The different tests for persons or 
category of persons differently circumstanced 
cannot attract the inhibition of equality 
clause. As the main attack is on Section 
2(g)(i) we have to deal with that question as 
well. In sooth it is said that it is this pro- 
vision which is the source of aU trouble and 
dispute for if spouse and minor child like 
any other person were governed by the con- 
dition of dependence for maintenance and 
support in order to come within the defini- 
tion of a dependant, no question as to con- 
stitutionahty of Section 4(ii) also would 
have arisen in this case. Be that what it 
may, as the matters stand we have to neces- 
sarily address ourselves to the question of 
constitutionality of both the provisions. 


28. Section 2 (g) (i) as Section 4 (li) is 
subject to attack on tiie ground that it violates 
Art. 14 and Article 19 of the Constitution. It 
is but elementary that the legislatures have 
plenary powers controlled only by tlie 
basie concepts of written constitution and 
can exercise their powers as best as they 
can within the legislative fields assigned to 
them by the Constitution without trespass- 
ing on the fundamental rights of the citizens 
in a manner not justified by the relevant 
articles dealing with such rights. We have 
already stated that taxation laws like any 
other laws are equalfr subject to consti- 
tutional limitations. There is, however, a 
presumption in favour of the constitu- 
tionality of an enactment There are also 
other presumptions although all of them 
are rebuttable, in relation to the fact that 
the legislature understands and correctly 
appreciates the need of its own people, that 
its laws are directed to problems made 
manifest by experience and that its dis- 
criminations are based on adequate grounds. 
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We may do well to refer to them present- 
ly by citing the very authorities which 
have laid <£wn the same. 

29. Article 14 which is the main arti- 
cle relied on says that the State shall -not 
deny to any person equahty before law or 
equal protection of laws in the territory of 
India. That does not preclude the ie^- 
lature from making a reasonable dassinca- 
tion for purposes of legislation. 

30. Willis in his book on Constitutional 
Law at page 587; dealing with classification 
for taxation states: 

“One reason for this undoubteffiy is the 
urgent need for revenue by the various Gov- 
ernmental agencies.” 

A State does not, have to tax everything in 
order to tax something. It^ is allowed to 
“pick and choose districts, objects, persons, 
methods, and even rates for taxation if it 
does so reasonably”. In Colgate v. Harvey, 
(1935) 80 L Ed 299 it was observed. 

“The boundary between what is permissi- 
ble and what is forbidden by the ' constitu- 
tional requirement of equal protection of 
laws is incapable of exact delimitation. 

The equal protection clause of the Four- 
teenth Amenmnent does not preclude the 
states from resorting to classification for the 
urposes of legislation, so long as the dassi- 
cation is founded upon pertinent and real 
differences, as distinguished from irrelevant 
and artiBdal ones”. 

In K. T. Moopil Nair v. State of Kerala, AIR 
1961 SC 552 Siiiha, C. J, speaking for the 
Court stated. 

"In order that the law may be valid, the 
tax proposed to be levied must be within 
the legislative competence of the Legisla- 
ture imposing a tax and authorising the col- 
lection thereof and secondly, the tax must 
be subject to the conditions laid down in 
Article 13 of the Constitution, 

A taxing statute is not wholl;^ immune 
from attack on the grmmd that it infringes 
the equality clause in Arlide 14, though the 
courts are not concerned with the policy 
underlying a taxing statute or whether a 
particular tax could not have been imposed 
in a different way or in a way that the 
court might think more just and equitable. 
If the legislature has classified persons or 
properties into different rates of taxation 
with reference to income or property, such a 
dassification would not be open to me attadc 
of inequality on the groimd that the total 
bmden resulting from such a dassification 
is unequal. Siimlarly different lands of pro- 
perty may be subjected to different rates of 
taxation, out . so long as there is a rational 
basis for the classification. Art. 14 will not 
be in the way of such dassification result- 
ing in rmequd burdens on different dasses 
of properties. But if the same class of pro- 
perty similarly situated is subjected to an 
inddence of taxation which rekJts in ine- 


quality, the law may be struck down as ere- 
ating an. inequality amongst holders of the 
same land of property”. 

The Supreme Court in Ram Krishna Dalmia 
V. Justice S. R. Tendolkar,. AIR 1958 SC 538 
has laid down the principles to be borne in 
mind by Court in determining the validity 
of a Statute, when challenged on the groimd 
of violation of Article 14 of the Constitu- 
tion. S. R. Das, Chief Justice, speaking for 
the Court observed: 

‘Tt is well established that while Artide 
14 forbids class legislation, it does not forbid 
reasonable classification for the purposes of 
legislation. In order however to pass the 
test of permissible classification two condi- 
tions must be fulfilled namely: (i) that the 
dassification must be founded bn an- iutd- 
ligible differentia which distinguishes persons 
or thin^ that are grouped together from 
others left out of the group and that that 
differentia must have a rational rdation to 
the object sou^t to be achieved by the sta- 
tute in question. The (dassification may be 
founded on different bases namely geogra- 
phical or according to objects or occupations 
or the like. What is necessary is that there 
must be a nexus between the basis of dassi- 
fication and the object of the Act imder 
consideration. It is also well established hy 
the decisions of Supreme Court that Artide 
14 condemns discrimination not only by a 
substantive law but also by a law of proce- 
dure. The decisions further establish: 

(a) that a law may be constitutional even 
though it relates to a sinjgle individual if, on 
account of some special circumstances OT 
reasons applicable to him and not applic- 
able to others, toat single individual may 
be treated as a dass by himself; 

(b) that there is always a presumption in 
favour of the constitutionality of an enact- 
ment and the burden is upon him who attacks 
it to show that there has been a clear tram- 
gression of the constitutional prindples; 

(c) that it must be presumed that the 
le^lature imderstands and correctly appre- 
dates the need of its own people that its 
laws are directed to problems made mani- 
fest by emerience and that its discrimina- 
tions are based on adequate grounds; 

^ (d) that the le^lature is free to recog- 
nise degrees of narm and may confine ite 
restrictions to those cases where the need is 
deemed to be the dearest; 

(e) that in order to sustain the. presump- 
fion of constitutionality the Court may take 
into consideration matters of common know- 
ledge, matters of common report, the his- 
tory of the times and may assume every 
state of facts which can be conceived exist- 
ing at the time of legislation and 

(f) that while good faith and knowledge 
of the existing conditions on the ipart of a 
legislature are to be presumed, it there is 
nothing on the face or the law or the s^ 
rounding circumstances brought to the notice 
of the court on which the dassification may 
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reasonably be regarded as based, the presum- 
ption of constitutionality cannot be car- 
ried to the extent of mways holding that 
there must be some tmdisclosed and im- 
known reasons for subjecting certain indivi- 
duals or coiporations to hostile or discrimi- 
nating legislation,” 

.31. The above principles will have to be 
constantly borne in mind by the Court 
when it is called upon to adjudge the consti- 
tutionality of any particular law attacked as 
discriminatory and violative of the equal pro- 
tection of laws. 

82. Wo may also refer to Swami Motor 
Transport (P) Ltd. v. Sri Sankaraswamigal 
Mutt^ 1964-1 SCJ 530 = (AIR 1963 SC 
864) where these principles have been rei- 
terated. In Khandige Sham Bhat v. Agri- 
cultural Income-tax Officer Kasaragod, AIR 
1963 SC 591 Subba Rao, J. (as he then was) 
roeaking for the court hid down the test to 
determine whether a law offends the equality 
clause of Article 14 of the Constitution: 

“Thou^ a law ex facie appears to treat 
all that fall within a class alike, if in effect 
it operates unevenly on persons or property 
similarly situated, it may be said that the 
law offends the equality clause. It wiU. then 
be the duty of the Court to scrutinise the 
effect of the law carefully to ascertain its real 
impact on the persons or property similarly 
situated. Conversely, a law may treat per- 
sons who appear to be similarly situated dif- 
ferently; but on investigation they may be 
found not be similarly situated. To state it 
differently it is not the phraseology of a sta- 
tute that governs the situation but the effect 
of the law that is decisive. If there is equa- 
lity and uniformity within each ffoup, the 
law will not be condemned as discrimina- 
tive though due to some fortuitous circum- 
stances arising out of a peculiar situation 
some included in a class get an advantage 
over others, so long as they are not singled 
out for special treatment. Taxation law is 
not an exception to this doctrine. But in the 
application of the principles, the Courts in 
view of the inherent complexity of fiscal ad- 
justment of diverse elements permit a lar- 
ger discretion to the Legislature in the mat- 
ter of classification, so long it adheres to the 
fundamental principles underlying the said 
doctrine. The power of the Legislature to 
classify is of wide range and flexibility so 
that it can adjust its system of taxation in all 
proper and reasonable ways ...... 

It is true taxation law cannot claim im- 
munity from the equality clause of the Con- 
stitution. The taxation statute shall not also 
he arbitrary and oppressive, but at the same 
time the Court cannot, for obvious reasons, 
meticulously scrutinise the impact of its 
burden on different persons of inter^ts. 
Where there is more man one method of 
assessing tax and the legislature selects one 
out of them, the Court will not be jusbfaed 
to strike down the law on the mound that 
the Le^lature should have adopted ano- 


ther method which, in the opinion of the 
Court is more reasonable unless it: is con- 
vinced that the method adopted is caprici- 
ous, fanciful, arbitrary or dearly unjust”. 

33. The same learned Judge speaking 
for the Court, in Gopal Narain v. State or 
Uttar Pradesh^. AIR 1964 SC 370 at p. 375 
stated: 

“But in the application- of the principles, 
the Courts, in view of the inherent comple- 
xity of fiscal adjustment of diverse ele- 
ments, permit a larger discretion to tihe Le- 
mlature in the matter of classification, so 
long it adheres to the fundamental princi- 
ples underlymg the said doctrine. The power 
of the Legislature to classify is of “wide 
range and flexibihty” so that it can adjust 
its system of taxation in all proper and rea- 
sonable way”. 

34. It follows from the above that pre- 
sumptions as to constitutionahty of the enact- 
ments of the legislatures are well settled, 
that the power of the legislature to classify 
for le^lati'on is of necessity of wide range 
and flexibflity; that in view of the inherent 
complexity of fiscal adjustment of diverse 
elements the courts permit a larger discre- 
tion to the legislature in the matter of 
classification in a fiscal enactment, that a 
fiscal enactment is, like other laws, subject 
to equality clause, that it shall not be patently 
or in effect arbitrary and oppressive but all 
the same, the court cannot for obvious 
reasons meticulously scrutinise the impact of 
its bmden on different persons or interests, 
that the classification should be founded on 
an intelligible differentia and that the classi- 
fication or differentia should have a rational 
relation to the object sought to be achieved 
by the legislation and that if there be equali- 
ty and uniformity within each group notwith- 
standing that o\ving to some fortuitous cir- 
cumstances arising out of a peculiar situa- 
tion some inequahty of some advantage over 
the other might result except that it be plain 
that such persons are sinded out the law 
will not be unconstitutional as discrimma- 
tory, 

35. In the light of the above authorities, 
it is now to be seen whether the impugned 
provisions contravene Article l4. The im- 
pugned legislation is an enactment levying 
tax on expenditure. It is a charge on spentL 
ing, i.e., on the activity of the person in 
pending the amount. It is not me expen- 
diture or every person that is brought to tax. 
It is only persons or class of persons who 
come under certain income group are liable 
to this charge. A person having no income 
of his own is not assessable to expenditure 
fax whatsoever be the extent, of capital that 
he is possessed of and howsoever mgh Ms 
expendrtme might soar in any year. It is 
omy when he gets income and it is not less 
than Rs. 86,000 after the statutoiy deduc- 
tions or allowances Ms expenditure is brought 
imder levy. In other words, expenditure 
above Rs. 86,000 as leviable to tax provid- 
ed the income level of the person satisfies 
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the condition. Once the level is reached, 
the legislature intends that the assessee 
should take care that he does not spend 
more than Rs. 36,000 a year except on pain 
of being liable to tax and that at a rate.pro- 
gressivdy increasing to such a deterrent ex- 
tent that at a certain level soon the rate of 
levy becomes equal to the very amount ex- 
pended. It is plain from the above broad 
outlines of the scheme of the Act that the 
Legislature by this piece of Legislation has 
sought to check extravagance and waste and 
promote thrift and economy. The Legisla- 
tion, which has for its object installing or sav- 
ing habits, promotion of thrift and economy 
by discouraging extravagance and waste 
must necessarily contribute to the growth of 
the national wealth. Of course, as a taxing 
statute, augmenting the Government revenue 
is also a necessary consideration. The 
Legislature, in order to achieve its object 
has not only to see that there is equitable 
levy on aU assessees but also the devices of 
evading legitimate tax are discouraged and 
all loopholes in that behalf are plugged. 
While judging the constitutionaliW of the 
various provisions these objects of Legisla- 
tion cannot be lost sight of. 

36. Now, as we have already noticed, 
the attack is on S. 2(g)(i) and S. 4(ii) of the 
Act. The former relates to tire definition of 
“dependant” of an individual assessee and the 
latter to the inclusion of the expenditure in- 
curred by dependants in the taxable expen- 
diture of the assessee. It may be noted that 
the legislature has brought assessee for pur- 
poses of the Act under two broad heads (1) 
individual and, (2) a Hindu rmdivided familv. 
For purposes of computing the taxable ex- 
penditure, it chose to take into account the 
expenditure of the dependants and made 
provision therefor. It had therefore to ne- 
cessarily determine in each case who should 
be treated as dependants. Section 2(g)(i) 
and (ii) respeptively define the term “depen- 
dant” in rmation to the assessee who is an 
individual and also one which is a Hindu 
undivided family. The contentions that 
whereas dependance for maintenance and 
support should alone be the test of a depen- 
dant, the legislature in the definition in Sec- 
tion 2(g)(i) has in relation to an assessee who 
is an individual regarded his of her spouse 
and minor child as a dependant merely by 
reason of that relationship even though for 
any other person it laid down the test that 
he or she should wholly or mainly depend 
for maintenance and support on the assessee. 
It is urged that by reason of tliis difference 
the spouse or minor child are discriminated 
against and the vice of Art. 14 of the Con- 
stitution is thus attracted. It is not easy to 
see how, by reason of the classification of 
persons to^^ be included in the definition 
“dependant” for furtherance of the general 
scheme of the Act, the question of banned 
discrimination would arise. ■ Also it is not 
easy to understand why technical terms in 
a statute should necessarily be employed 
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only in their literal sense. If ^ch an obli- 
gation on the legislature be accepted, there 
would be no need nor occasion for the le- 
gislature to define various expressions used 
in the Act. But the legislature in every 
statute does define certain terms and some 
times even refers to other Acts for the mean- 
ing and import of certain other terms which 
have not been defined. Sometimes need to 
refer to General Clauses Act would arise to 
warrant the legal import and the meaning of 
general expressions used where no definition 
is given in an enactment. All this would 
have been wholly imnecessary if the dicti- 
onary or the literu meaning alone had to pre- 
vail. 

It is significant that even in Section, 2(g)(i) 
(a) which is in relation to . a coparcener the 
legislature did not lay down any pre-requi- 
site condiHon of dependence whether legal 
or factual for maintenance and support. It 
is not unoften that a coparcener has inde- 
pendant means of support and maintenance 
and may even become an individual assessee 
for the pin-pose of the Act. It may also be 
noticed that clause (b) of S. 2(g)m which 
bears specific reference to legal obligation 
unlike any provision in Section 2(g){i) is 
silent, on the question of support. AU this 
must necessarily demonstrate mat the legis- 
lature having regard to the scheme of the 
Act sought to include in the definition vari- 
ous classes of persons as dependants in each 
category of assessees the main division of as- 
sessee being that of an individual and a 
Hindu undivided family. 'Vi^le doing so 
it had in mind the objects of legislation as 
warranted by the needs of the people and 
the times and also the effective way in which 
they could be fulfilled; Indeed while the 
Act orimnally levied the condition of depen- 
dence for maintenance, and support in re- 
lation to spouse and minor children, experi- 
ence warranted the need for , amendment of 
the said provision, -with the result that Sec- 
tion 2(g) (i) has been amended whereby a 
wider scope is given to that' provision by 
taking in other persons and confining the 
condition of actum dependence for mainten- 
ance and support only to persons other than 
the spouse and minor child. We have dis- 
cussed this aspect while interpreting the 
amended provision. 

It may also be noticed that this amend- 
ment was but one of the several amend- 
ments effected for carrying out the main 
scheme of the Act in an effective manner. In 
Section 3 while the proviso formerly referred 
to the income from all sources of the asses- 
see alone, the amendment included the in- 
come derived by the dependants also in the 
income of the assessee if he ivas an indm- 
dual. But in the case of a dependant in a 
Hindu undivided family, the income of that 
dependant could be included in the income 
of the assessee only if it was derived from 
or out of the property of the undivided fami- 
ly. Further as to the expenditure whereas in 



1970 


Azam Jah v. E. T. OfBcer (EB) (Obiil Reddi J.) [Prs. 86-87] A. P. 103 


the unamended provision depend^t’s expen- 
diture could have been taken into account 
only if it were a liability of the assessee. 
Section 4(i) in the amended form provided 
that the amounts expended by the depen- 
dant even if they be in relation to his per- 
sonal requirements or obhgation, sought to 
be taken into consideration for computing 
the taxable expenditure of the assessee. As 
regards the basic allowance provided for 
under S. 6, the amended provision specifies 
that it is the allowance not only for the as- 
sessee himself but also - for all his depen- 
dants. Thus it is plain that all the said 
amendments were effected to give effect to 
one integrated plan. The legislature in order 
to effectively carry out the purposes of the 
Act thought thus of including nec^sarily the 
spouse and minor child of an individum as- 
sessee in the unit of dependants and made 
other persons dependants only on their satis- 
fying the test ot dependance and sought to 
include the income of aU dependants in the 
income of the assessee and so also their 
emenditure irrespective of the source from 
wmdb it was made. Whether this classifica- 
tion in Section 2(g)(i) and the distinction 
created in Section 4(ii) between the indivi- 
dual assessee and Hindu undivided family 
is permissible in law having regard to &e 
scheme and does not smack of alleged vice 
of Article 14 is the question. Article 14 
which forbids class legislation does not for- 
bid reasonable classification for purposes of 
legislation. In order Aat the classification 
is reasonable or permissible it must be found- 
ed on intelligible differentia and that differen- 
tia must have a reasonable relation to the 
object sought to be achieved. There should 
be nexus between the basis of classification 
and the object sought to be achieved. 


We have detailed above the objects which 
the Act is intended to achiwe and also the 
classification and how intimately is the 
classification connected with the smd objec- 
tive. It must be borne in mind that in ns- 
cd enactments a large discretion is allow- 
ed in the matter of classification having 
regard to the inherent complexity of the fis- 
cal adjustments of diverse elements. The 
Act it may be seen, has classified the van- 
ous assessees into two broad heads: (1) ^ 
individual and (2) a Hindu undivided famdv. 
By no stretch of imagination could it be said 
that these classifications are not reasonable 
or have no nexus to the object to be achi^ 
ved indeed these are the well known classi- 
fications in the taxation laws. Further undOT 
each head it has categorised dependants who 
should go with them, because the income 
of the dependants also has to be 
included having regard to the avowed 
purpose of the Act. It must be held 
aat the classification of dependant also is 
reasonable. In the case of an “(hvidud 
assessee his dependmte are necess^y tie 
spouse and minor child Md the other per- 
Mns may also be dependanfe by reason d 
their being dependent on him for support 


and maintenance. That is how the classifica- 
tion is made. The Legislature while mak- 
ing laws always take into account the social 
and economic set up of the country, the con- 
dition of the people and their requirements 
and the devices usually adopted in the mat- 
ter of evasion. If the devices of evasion so 
warrant, it is always competent to them to 
prescribe a fiction so that any scope for de- 
vices of evasion may successfully be avert- 
ed and the purposes of the Act be achieved. 
While enacting the present piece of legisla- 
tion the Parliament had all these basic facts 
in mind. It is on that ground that they 
have carefully categorised the various types 
of dependants. Further eiqierience of the 
Parliament has taught them that unless the 
^ouse and minor child are necessarily brought 
into the unit, the purpose of the Act 
would not be effectively carried out on ac- 
count of inter alia the various possible de- 
vices that may thwart the purpose. 

As obseix'ed by Subba Eao, J. (as he then 
was) while delivering the opinion of the 
Court in Balaji v. Income Tax Officer 
Special Investigation Circle, Akola (1961) 
43 ITR 893 = (AIR 1962 SC 123). 

“A wife in India, particularly if she is 
illiterate, a large majority of them are illi- 
terate, would ordinamy be in economic mat- 
ters a tool in the hands of her husband. 
Many things are done in her name without 
her knowledge of the same. Wien tbe Le- 
gislature of this country, which is assumed 
to know the conditions of the people and 
their requirements with the awareness of this 
particular widespread finudulent device in 
tlie matter of evasion of taxes, made a law 
to prevent the said firaud, it is diflScuIt for 
this Court in the absence of any counter- 
balancing circumstances to hold, on the ana- 
logy drawn from American decisions, that 
the need for such a law is not in existence. 
On the other hand tliere is a direct decision 
of the Madras High Court in Amina Umma 
v. Income-tax Officer, Kozhikode, (1954) 26 
ITR 137 = (AIR 1954 Mad 1120) sustain- 
ing the said provision on the ground of rea- 
sonable classification. Rajagopman J., speak- 
ing for the Division Bench, after consider- 
ing the relevant decisions on the subject, ob- 
served at page 150 thus: 

"The reasonableness or otherwise of a classi- 
fication has to be decided with reference to 
all the circumstances of the case including 
the social and economic structure prevalent 
in the area where the taxing statute is in 
operation. An attempt to prevent by legis- 
lation an evasion of just tax liability and 
the necessary classification to give effect to 
that object cannot^ in om: view, be termed 
unreasonable’. 

"With respect we give our full assent to 
the said observations.” 

37. We may also notice the following 
opinion of Justice Holmes in Hoeper v. Tax 
Commission of Wisconsin, (1931) 76 L. Ed. 
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248 at p.. 253 who dissented from the 

majority: - 

“That this case carmot be disposed of as 
an attempt to take one persons property to 
pay anotber’s debts. The statutes are the 
outcome of a thousand years of history. 
They must be viewed against the back^imd 
of Ae earher rules that husband and wife 
are one, and that, .as the husband took the 
wife as chattels he was hable for her debts. 
They form a system with echoes of different 
moments none of which is entitled .to pre- 
vail over the other. The emphasis in 
other sections on seperation of interests can- 
not make tis deaf to the assumption in the 
sections quoted of community when two 
spouses hve together and when usually each 
would get the henefit of the income of each 
without inquiry into the source. So far as 
the Constitution of the United States is con- 
cerned the le^lalure has power to deter- 
mine what me consequences of marriage 
shall be, and as it may provide that the hus- 
band shall or shall not have certain rights 
in his wife’s property and shall or shall not 
be liable for his vwe’s debts it may enact 
that he shall be liable for taxes on an income 
that in every probability will make his life 
easier and help to pay his bflls. Taxation 
may consider not only command over but 
actual enjoyment of the property taxed . . 
and when the Legislature clearly indicates 
that it means to accomplish a certain result 
within its power to accomplish it is our busi- 
ness to supply any formula that the elegantia 
juris may seem to require. .The statute is 
justified also by its tendency to prevent tax 
evasion”. 

Of course these remarks relate to a country 
where prevail somewhat different social and 
economic conditions from those of our coun- 
try. But the principle laid down affords much 
guidance for our purposes also. We are in- 
clined to the view that if the Legislature 
has in the tight of past experience included 
unconditionally the spouse and minor child 
in the definition of dependants under Sec- 
tion 2(g)(i) for carrying out effectively the 
purposes of the Act, this classification can in 
no sense be unreasonable but only just and 
legitimate and based on inteltimble differen- 
tia and further that differentia has, a reason- 
able nexus with the object to be achieved. 

88. An argument has been raised on the 
basis of a comparison between the wife of 
an individual assessee and the \vife of a 
karta of a Hindu undivided family that the 
law has not treated the dependants alike. It 
must be borne in mind that the vice of dis- 
crimination has to be judged having regard 
to the position in which the persons simil^ly 
circumstanced are placed. There can be no 
question of discrimination if the persons in 
different categories are not treated alike. 
It is plain that under the Act wherever the 
assessee is an individual his dependants will 
be treated in the same way as any other de- 
pendant of an individual assessee. Amongst 
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the individual assessees the dependants of 
each would be entitled to similar treatment 
under the Act. Thus all equals are treated 
alike. There can therefore be no question 
of disc rimin ation. It is well settled that for 
ascertaining the vice of discrimination com- 
parison of persons in different categories .’ is 
of no avail. We may also state that for simi- 
lar reasons the discrimination complained of 
as having been created among dependants 
under Section . 4 (ii) in relation to expendi- 
ture incurred by any dependant of the asses- 
see where he is an inmvidual and that in- 
cmred by any dependant of a Hindu im- 
divided ramily does not offend Article 14. 
The Parliament in its wisdom has thought 
that in the case of dependant of an m- 
dividual assessee the source of income from 
out of which the expenditure is met by the 
dependant should not be a point for con- 
sideration whereas in the case of a depeii- 
dant of a Hindu undivided family it shoiild 
be material. The two categories are 
different. It carmot be said that both the 
dependants are similarly circumstanced. 
There can thus be no basis for comparison 
between the two for purposes of Article 14. 

89. The other point raised in this case 
is that as the Legi^ature has not laid do\vn 
any rules for guidance in the matter of 
choice of spouse as an assessee for purooses 
of COTenditure tax, Section 2(g)(i) should be 
struck down on the ground of arbitrariness. 
It should be remembered that having regard 
to the incidence of taxation, whether the 
husband is chosen as the Msessee or the 
wife, in either event; the fax to be paid 
will be the same. Unless the limit of 
Es. 36,000 is crossed no tax is , leviable. It 
is the income from all sources, whether of 
the assessee or of the dependant and the ex- 
penditure made directly or indirectly by the 
assessee and by his dependants that is to 
be taken into account with the result that 
the total expenditure' shall have to be taxed 
as one unit. It becomes therefore immateri- 
al whether the assessee is the husband or 
the wife. It cannot therefore be said that 
an arbitrary power has been mven to the ex- 
penditure tax authority or that the legisla- 
■toe has abdicated the function of legislat- 
ing by not providing for such contingency. 

40. Narasa Raju has argued that the 
spouse, in this_case, the Princes, lives separa- 
tely and maintains herself from her own 
sources of income and she could not there- 
fore be categorised as dependant. Apart 
from the fact that there is nothing to snow 
from ^e returns filed by the assessee that 
his wife, the Princess, was maintaining her- 
self from her own source of income and not 
from or put of any income or property trans- 
ferred directly or indirectly by him to her, 
the very fact that she is the spouse of the 
assessee brings her within the meaning of 
dependant under Section 2(g)(i) and her ex- 
penditure irrespective of the fact from which 
source the income has come has to be includ- 
ed in the taxable expenditure of her hus- 
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band. Wa have already said that the Parlia- 
ment after some experience o£ the worldng 
of the Act has come to the conclusion that 
the wife and minor child are necessarily to 
be included in the definition of dependants 
of an assessee who is an individual. Indeed 
the Parliament has considered them as con- 
stituting the integral unit of the family and 
this for good reasons, viz., having regard to 
the social conditions of the country for effec- 
tive worldng of the legislative enactment and 
avoiding devices of evading tax. We have 
also said that the Parliament was concerned 
with the object of promoting thrift in the 
family expenditure. It was merefore neces- 
sary to include the income and expenditure 
of these dependants in the income and ex- 
nenihture of the assessee and that is what 
me Parliament has done. When the Parlia- 
ment after taking into account the hfatorical 
• backmound, the family relationship the 
social and economic conditions of the family 
has made such classification to effectuate 
&e purposes for which the Act was brou^t 
we are unable to acc^t the contention that 
the classification suffers from the vice of 
discrimination and hit by Art. 14. It is clear 
to our minds the amendments introduced are 
not unconstitutional. They were intended to 
check the evasion, to augment the revenue, 
to promote thrift and economy the result oi 
which will ultimately benefit the community 
or society at large. Again if the Parliament 
has not prescribed any rules in relation to 
the choice of the assessee in case of spouses, 
the law does not become bad on that ac- 
count. The taxing authority may select the 
assessee from one of the spouses as only one 
of the spouses can be made an assessee and 
not both. The incidence of tax would be 
the same .whether one is selected as the as- 
sessee or the other. We therefore reject tie 
contention based on discrimination in rela- 
tion to Sections 2(g)(i). and 4(ii) of the Act. 

41. It is then contended that the levy 
on the expenditure of the petitioners wife 
on whom lie petitioner has no control 
amounts to expropriation of the property of 
the assessee. We have already noticed, that the 
tax is levied on the activity of spending and 
for this purpose according to the scheme of 
the Act me expenditure of the assessee and 
the dependant as defined in the Act have to 
be taken into account Once we hold that 
the wife and minor child, by reason of 
their relationship, can reasonably and justi- 
fiably be included in the definition of depra- 
ilant for their being included in the family 
unit* for purposes of taxation, the question of 
expropriation does not arise at ^ aff. Having 
regard to tiie economic and social condition 
of this country, the wife is always supposed 
to be a dependant on her husband. It is 
on that basis that the Le^lation has p^ 
ceeded. When the Le^lature which has 
the li^t to pick and choose persons anti 
methoS^ and rates of taxation has ex^ed 
its powers within the permissible himts anti 
the classification has been founded on mtel- 


ligible differentia and that has a rational re- 
lation to the object sought to be achieved 
by the legislature and there is equality and 
uniformity within each group, merely be- 
cause ovping to fortuitous circumstances aris- 
ing out of peculiar situation some inequality 
has resulted, unless it be claimed that such 
persons are singled ouh the law will not be 
unconstitutional as discriminatory. It has 
been so held by the Supreme Court in the 
case to which we have already referred. 

We do not think that there is any unrea- 
sonable restriction on the ri^t of the asses- 
see to hold property for he is called upon 
to p^ the due imder the provisions of 
the Emenditure Tax Act, The legislation 
cannot be inmugned as confiscatory in nature 
merely for the reason that the spouse has 
been treated as dependant, and the. expendi-' 
ture incurred by her not from or out of 
the income of me property transferred to 
her W the assessee, has geen taxed. As 
already noticed the concept of family inclu- 
des the spouse and the minor child. That 
being necessarily the unit of the family the 
assessee is made liable for the e^endituie 
of his dependants even though it may . not 
be from or out of the somce of income trac- 
eable to the assessee. The wife by reason 
of her marriage necessarily gets connected 
with the family. One cannot legitimately com- 
plain of the statutory and legal incidence 
Bowing from such relationship. It is clear 
that the law for purposes of levying expen- 
diture tax, has taken the total expenditure 
of the assessee and the dependants as a 
whole as they are presumed to constitute one 
unit and allowed deductions and allowances 
as permissible under Sections 5 and 6 of 
the Act. So long as the statute is held valid 
it is not open to attack on the ground of 
some hardship or imequal biuden cast on 
the assessee merely on the basis ihat the ex- 
penditure for which he is being taxed was 
not from or out of the source or his income 
and was made by a person who is no other 
than his wife. We are of the view that the 
arguments founded on Articles 14, 19 and 31 
of the Constitution of India against the con- 
stitutionality of the Act are not tenable. 

42. At tiie stage of arguments, it was 
brought to omr notice that subsequent to the 
disposal of the writ petitions, the E^endi- 
ture tax Officer finalised the assessments and 
assessed the assessee to tax by including the 
expenditure incurred by the Princess in com- 
puting the expenditure of the assessee liable 
to tax under the Act and ihat tiie appeak 
preferred against the assessment orders of 
the Expenditure Tax Officer are pending. In 
other words the need for which the -rerits 
of prohibition were filed does no longer e.xi- 
st. They were writs filed at the stage 
when notice under Section 16 of the Act 
was issued and it was prayed that the Expen- 
diture Tax Officer should be directed to for- 
bear from taking or continuing any action 
under that notice. That stage has already 
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passed. The 'writs of prohibition thus be- 
come infructuous. It is, however, still open 
to ^e assessee to raise before the Appellate 
Assistant Commissioner such pleas as may be 
available to him and claim such deductions 
and allowances as may be permissible under 
Sections 5 and 6 of the Act with reference 
to the expenditure incurred by the assessee’s 
wife. It will also be open to the Assistant 
Commissioner to go into all relevant pleas 
which the assessee may legitimately take be- 
fore him. 

43. So far as these appeals are concern- 
ed for the reasons recorded by us, we are 
unable to find any merits therein. The ap- 
peals are therefore dismissed with costs with 
the above remarks. Advocate’s fee Rs. two 
hundred in each appeal. 

44. KRISHNA RAO, J. : I have had the 
advantage of going through the judgment of 
my learned brother, Obul Reddi, J., and it 
is needless for me to set out the facts once 
again as they are stated fully in the said 
judgment. 

45. The first question for determination 
is whether the taxing authority has jurisdic- 
tion to issue notice imder Section 16 of the 
Expenditure Tax Act as amended in 1959 
(hereinafter referred to as the Act) which is 
analogous to Section 34 of the Indian In- 
come-tax Act, 1922, proposing to reopen the 
previous assessments. The ground for re- 
opening the prior assessments is that the 
assessee omitted or failed to disclose the ex- 
penditure of his vofe who was his dependant. 
The attention of the assessee was pointedly 
drawn in the printed form of the retmm, an- 
nexure V of which requires the assessee to 
disclose the names of the individual depen- 
dants, setting forth their relationship, age, 
etc., but the assessee did not mention the 
name of his "wife as a dependant. It is now 
argued on behalf of tlie assessee that the 
said omission by him does not really affect 
the position because his wife had already 
submitted returns of her individual expendi- 
ture separately before the same officer. In 
other words, the contention of the assessee 
is that the fact was already disclosed by him 
and that there was no omission on his part 
which justifies the reopening of the assess- 
ments. On a perusal of the returns submitt- 
ed by the wife, we have not been able to 
find any information on record that she is 
described as the ■wife of the assessee. Hence, 
there is nothing before the assessing officer 
inviting his attention to the fact mat the 
present assessee had a "wife. ' It is further 
argued on beh^f of the assessee that he was 
justified in .not disclosing the name of his 
wife as a dependant because, according to 
him, she was living oh her own resources 
and that she was not a dependant under law. 
This contention cannot be accepted because 
it is a matter of inference to be drawn by 
the officer. It was therefore the duty of the 
assessee to have mentioned the name of his 
■wife in his return and it -was open to the 
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assessee to have made a further qualifying 
statement that though she was his -wife, she 
was living apart from him and met her expen- 
diture solely out of her own separate in- 
comes and that she was not being wholly 
or partly maintained by him as required by 
law. If this statement had been made by 
assessee, it was thereafter the duty of the 
taxing authority to draw the legitimate in- 
ference from me facts disclosed. The fact 
that the assessee had a wife is a primary 
fact which it was the duty of the assessee to 
have disclosed, while the question whether 
she would be a dependant as contemplated 
by the Act is a matter of inference to be 
drawn by the officer. Hence, applying the 
principle stated by the Supreme Court in Cd- 
cutta Dicount Co. Ltd. v. Income Tax Officer, 
AIR 1961 SC 372, I hold, agreeing -with 
my learned brother Obul Reddy, J. that the 
notice issued under Section 16 of the Act is 
valid. The order of our learned brother 
Jaganmohan Reddy, J. (as he then was) dis- 
missing the -writ petitions (which are liow 
under appeal) on this ground is therefore 
correct and does not c^ for any inter- 
ference. This conclusion would have been 
sufficient for the disposal of the writ petitions. 
But our learned brother Jaganmohan Reddy, 
J. (as he was then) gave findings on other 
questions also to me effect that the asses- 
see’s wife is a dependant imder law and that 
her expenditure also should be included in 
&e taxable expenditure of the assessee even 
if she was not heing maintained by the asses- 
see. It has therefore, become necessary in 
these appeals to go into the said questions. 
On these questions my learned bromer Obul 
Reddy, T. agreed with the "views expressed 
by our learned brother Jaganmohan Reddy, 
J. (as he then was), but with great respect 
I am unable to agree with the said conclu- 
sions on this part of the case and I would, 
therefore, give my own reasons. 

46. Section 2(g) of the Act which de- 
fines a “dependant” reads as follows: 

“2(g) “dependant” means: 

(i) where the assessee is an individud, his 
or her spouse or minor child, and includes 
any person wholly or mainly dependent , on 
the assessee for support and maintenance”. 
Prior to the amendment introduced in 1959, 
this definition read as follows; 

“2(g) "dependant” means:— 

(i) where the assassee is an individual, his 
or her spouse or child wholly or mainly de- 
pendent on the assessee for support ^d 
maintenance.” 

The interoretation placed by Sri Narasaraju 
on behalf of the assessee is that both be- 
fore and after the amendment, the qualify- 
ing expression “wholly or mainly dependent 
on the assessee for support and maintenance” 
qualifies in all the preceding classes of. 
persons mentioned therein, namely, spouse, 
child or any person. The other construc- 
tion sought to he placed by Sri Kondaiah on 
behalf of the revenue is that though the said 
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Words “vdiolly or mainly dependent, etc”., 
qualified the words 'spouse’ or ‘child’ before 
the amendment, Aey were no longer intend- 
ed to qualify spouse or child after the am-. 
euJment but that they refer only to the 
third class which has been introduced, 

. namely, any person, that is, other than 
‘ spouse or minor child. ' 

The contention on behalf of the revenue 
has been accepted by my learned brother 
Obul Reddi, J. But I am inclined to accept 
the construction suggested on behalf of the 
assessee. If, so much is conceded, namely, 
that the qualifying words "wholly or mainly 
dependent on the assessee for support and 
maintenance” apply to his or her spouse or 
child, as the definition stood before 1959, I 
do not find any ostensible reason for com- 
ing to a different conclusion after the amend- 
ment merely because the definition of the 
word “dependent” is widened by the inclu- 
sion of the words “any person” other than a 
spouse or a child. The main ground on 
which the learned counsel for the revenue 
bases his argument is that there are certain 
observations made in the speech of the Union 
Finance Minister and in the Memorandum 
of notes relating to the respective amend- 
ments which go to show that in the case of 
a spouse or a child the qualification that they 
should be dependent for their support and 
maintenance on the assessee h^ peea dis- 
pensed with. I do not think it is permis- 
sible for the learned counsel to rely upon 
these notes or speeches as an aid to the con- 
struction of the plain language of the defi- 
nition. It was further contended by the 
learned counsel for the revenue that the ob- 
ject of this amendment is to increase the re- 
venues and that the legislature therefore 
wanted to include the expenditure of the 
spouse irrespective of the fact whether the 
said spouse was being maintained by the 
assessee or not. If the object was to aug- 
ment the ’ revenues, it was certainly achiev- 
ed by including persons other than the 
spouse or the child who are maintained by 
the assessee and there is really no need to 
go further and hold that the expendimre of 
a spouse or a minor child has to be includ- 
ed in the assessee’s expenditure irrespective 
of the fact whether the assessee maintained 
the spouse or child or not. It was further 
contended by the learned counsel that the 
amendment was introduced to prevent eva- 
sion of tax. But there is no whisper in the 
objects and reasons of the amending Act that 
any evasion of the tax was sought to be 
remedied by the amending Act. If the 
above material, namely, the speech of the 
Finance Minister and the notes pertaining 
to the proposed amendment are ignored, I 
do not find any difficulty in coming to the 
conclusion which I did. The scope and 
object of the Expenditure Tax Act is to tax 
the expenditure of an individual assessee and 
that expenditure may be incmred on his 
own behalf or on behalf _ of his near 
relatives like spouse or a minor child or 


any other member or non-member of the 
family. In all these cases the crucial test 
is whether it is expenditure incurred by the 
assessee. Section^2{h) of the Act which de- 
fines “expenditure” also indicates that the ex- 
enditure should be incurred by the assessee. 
ection 3 which is the charging section also 
emphasises the fact that the expenditure is 
one incurred by the individual. 

The word “dependent” may involve vari- 
ous elements, such as dependency in the 
matter of merely taking advice or mere pro- 
tection. But the test laid down by the Act 
is that the assessee should maintain the de- 
pendant. Hence the essential test is that 
the expenditure in relation to the mainten- 
ance of the particular dependant must be 
incurred by the assessee. It, therefore, ex- 
cludes all expenditure which has been incurr- 
ed by the members of the family out of 
their own resources and separate property. 
For instance, the spouse of a husband asses- 
see, as in this case, who is living apart from 
her husband is maintaining herself out of 
her own separate property. Similarly, a minor 
child who is not living with the assessee may 
be maintained out of his own separate 
estate if he is possessed of such an estate. 
There may be a discarded spouse who is not 
being maintained by her husband but who 
is being maintained on her own resources. 
The legislature would never have intended 
to include the expenditure of a person who 
is not really dependent upon the assessee. 
The very word ^‘dependent” carries with it 
the inherent quality of being dependent upon 
the assessee. Oh the other band, if tliere 
is no connection or nexus between the asses- 
see and the expenditure, it would mean 
that a person is a dependant of an assessee 
while in fact, he is not a dependant. It 
would, therefore, be a contradiction in terms 
to describe a person as dependant when he 
is really not a dependant. The contention of 
Sri Kondaiah on behalf of the revenue is 
that by virtue of the very personal relation- 
ship and the personal law, the wife or die 
child is presumed to be a dependant of 
tbe assessee and it is no longer necessary to 
find out whether the said dependant is actu- 
ally being maintained by the assessee. If 
diis test is to be employed in the case of an 
assessee who is the wire, her spouse name- 
ly her husband cannot be said under any 
ersonal law to be her dependant and it 
as got to be shown that the husband who 
is the spouse of the assessee is indeed whol- 
ly or mainly being maintained by the asses- 
see wife. On the other hand, the conten- 
tion on behalf of the assessee does not lead 
to any such anomaly. Even as a matter of 
construction, the word “include” indicates 
that the scope of the existing definition is 
merely enlarged. 

In the leading case of Dilworth y. Com- 
missioner of Stamps, 1899 AC 99 it was 
held by the Privy Council at pages 105 and 
108 that "the word ‘include’ is very general- 
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ly used in inteipretation dauses in order to 
enlarge the meaning of the words or phra- 
ses occurring in the body of the statute and 
when it is so usei these words or phrases 
must be construed as comprehending not 
only such things as they signify accor<^g 
to their natural impoi^ but also those thin^ 
which the inteipretation dause declares that 

they shall include.... It may be 

equivalent to “mean and include”. Hence 
the amending Act merely ' included any 
person other than a spouse or a child who 
is also maintained by the assessee, that is, 
in addition to a spouse or a minor child who 
are also being maintained by the assessee. It 
cannot, therefore, be inte^reted as a matter 
of grammatical construction that the quali- 
fying clause refers onlv to the last class 
immediately preceding ‘any person” but not 
to the previous classes or persons. If the 
context requires that the qualifying clause 
should refer to aU the previous dasses of 
persons, it should be so interpreted. 
Reference may be made in this connection 
to the case of the Supreme Court in Regional 
P. F. Commissioner, Bombay v. Shree Krishna 
Metal Manufacturing Co. Bhandara, AIR 
1962 SC 1536 in which it is held that the 
ordin^ rule of grammar on which a con- 
struction is basetl cannot be treated as a 
rule which must always and in every case be 
accepted without regard to the context and 
that when the context definitely suggests 
that the relevant rule of grammar is inappli- 
cable, then the requirement of the context 
must prevail over the rule of grammar. Ap- 
plying the said rule, the Supreme Coiut, dis- 
regarding the rule of gramiflar, interpreted a 
qualifying dause with reference to the con- 
text in construing certain words of the Em- 
ployees’ Provident Funds Act. 

47. Again, In the matter of Reference 
under Art. 143 of the Constitution of India, 
AIR 1965 SC 745 at p. 760 in interpreting 
Article 19(1) of the Constitution which 
reads as . follows: “Subject to the provi- 
sions of this Constitution and to the Rules 
and Standing Orders relating the proce- 
dure of the legislature, there snaU be free- 
dom of speech in the legislature of every 
State”, it was held that the adjectival dause 
“regulating the procediue of the legislature” 
governs both the preceding clauses relating 
to “the provisions of the Constitution” and 
“rules and standing orders”. Applying these 
rules of construction, the adjectivm dause 
“wholly or mainly dependent on the assessee 
for support and maintenance” occurring in 
Section 2(g)(i) of the Act must be helm in 
the contejd, to govern each of the preceding 
classes of persons mentioned in the section, 
namely, his or her spouse, and minor child 
also, and not merely the word “person” im- 
mediately preceding the said clause. Out 
of the two constructions placed before the 
Coiut, it is the settled law that in interpret- 
ing a fiscal statute that construction which 
is most beneficial to the assessee shodd be 
adopted by the Court. 
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It is also contended by the learned coun- 
,sel for the assessee that if his contention is 
accepted, it would not violate the provisions 
of Article 14 or 19 of the Constitution of 
India and that it is equally settled ;that in 
interpreting a statute that construction which, 
does not make the provisions of a statute un-' 
constitutional shoiild be accepted in pre- 
ference to any other construction whidi 
would tend to make it unconstitutional. For 
these reasons, I amee with the learned counsel 
for the assessee that on a proper construction 
of Section 2 (g) (i) of the Act, the qualify- 
ing clause “wholly or mainly dependent on 
the assessee for support or maintenance” 
not only qualifies the word ‘rierson” which 
immediately precedes the said clause but 
also the earlier words “his or her spouse or 
minor child.” In this view of the matter, the 
question whether the assessee’s spouse is 
wholly or mainly being maintained by, the 
assessee has got to be determined by the 
assessing authority during the course of his 
investigation. 

48. The other provision of the Act 
which falls for consideration is Section 4 (ii) 
which reads as follows: 

“4. Unless otherwise provided ' in Sec- 
tion 5, the following amounts shall be in- 
cluded in computing the expenditure of an 
assessee liable to tax under this Act namely 

(i) Omitted. 

(ii) where the assessee is an individual 
any expenditure incurred by any dependant 
of the assessee, and where the assessee is 
a Hindu imdivided family, ray expenditure 
incurred by ray dependant from or out of 
ray income or property transferred Meetly 
or indirectly to the dependant by thel asses- 
see.” 

Section 8(1)' provides that the expenditure 
incurred by any individu^ or Hindu undivid- 
ed fanuly shall be charged at the rates speci- 
fied for the relevant year. Section 4 men- 
tions what other amounts should be includ- 
ed in computing the expenditure of an asses- 
see. Sub-section (ii) of Section 4, with 
which we are concerned, seeks to include 
the , expenditure of a dependant either when 
.the assessee is an individual or when the as- 
;sessee is an undivided family. The conten- 
tion of Sri Kondaiah on behalf of the reve- 
nue is that the expression “from or out of 
ray income or property transferred directiy 
or indirectly to the draendrat by the asses- 
see” qualifies only a dependant in a Hindu 
undivided family but not tiie earlier clause 
referring to a dependant of an individual, 
while the learned counsel Sri Narasaraju for 
assessee contends that the said qualifying 
clause refers to both the classes, namely, de- 
endant of an individual as well as depen- 
ant of a Hindu undivided family. 

In the light of the interpretation given by 
me of the word ‘dependant that is, as a per- 
son who is wholly, or partly maintained by 
the assessee, the above section 4(ii) has neces- 
sarily to be interpreted in the manner con- 
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tended for on behalf of the assessee, namely, 
that the expression “from or out or any in- 
come or property transferred dhrecdy or in- 
directly to the dependant by the assessee” 
Mplies equally to the dependant of an indivi- 
dual assessee as well as to the dependant 
of a Hindu undivided family which is the as- 
sessee, There would have been no diffi- 
culty in the interpretation of sub-clause (ii) 
of Section 4 if there had been a comma 
between the word 'dependant’ and the quali- 
fying expression “from or out of any incomd 
or property transferred directly or indirectly 
to the dependant by the assessee”. But it 
has been repeatedly held that the guiding 
factor in the interpretation of a statute is 
really the context and not the presence or 
absence of the punctuation marks. In 
Aswini Kumar v. Arabinda Bose, AIR 1952 
SG 869 it was held that “punctuation is after 
all a minor element in the construction of a 
statute and very little attention is paid to it 
by English Courts. Punctuation may have 
its uses in some cases but it caimot certainly 
be regarded as a controlling element and can- 
not be allowed to control the plain meaning 
of a text”. I therefore hold, disagreeing with 
my learned brodier Ohul Reddi J. that the 
qualifying clause, namely “from or out of 
any income or property transferred directly or 
indirectly to the dependant by the assessee” 
refers to each of the cases, namely (i) where 
the assessee is an individual, any expendi- 
ture incurred by any dependant or the asses- 
see: and (ii) where the assessee is a Hindu 
undivided family, any expenditure incurred 
by any dependant. 

49. The third point argued by Sri Nara- 
saraju is that if the above two sections are 
interpreted in the manner sugg^ted on be- 
half of the revenue, the provisions would 
offend Articles 14 and 19 of the Constitu- 
tion of India. But in the view I have taken 
of the construction of the above provisions, 
this question does not arise and hence I do 
not wish to ejqjress any opinion on the said 
question. 

50. In view of my finding on the first 
question, I agree with my learned brother 
Ohul Reddi, ]. that die appeals have to be 
dismissed with costs. 

Appeals dismissed. 
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Succession Act (1925), Ss. 2^ and 255 — 
Application for probate of win — Must be 
of entire estat e — Probate in respect of por- 
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tion of property may be granted in special 
dircumstances. 

There is no section in the Succession Act 
dealing specifically with grants in respect of 
a portion of the estate of a particular item 
of property. It is, therefore, clear that 
where a probate of a will is applied for, it 
must be of the entire, estate which, under the 
will, vests in the executor, imless of course 
the Court grants it subject to an exception. 
Case law discussed. . (Paras 2, 4, 5) 

The general rule is that a probate should 
be granted in respect of the entire estate of 
the deceased because under Section 211, the 
entire estate of the deceased vests in the ex- 
ecutor appointed by the wilL It is only in 
fecial circumstances that a probate in res- 
pect of a portion of the property can be jus- 
tified. (Para 2) 

A piima facie reading of Section 57 and 
the consideration of the application of pro- 
visions of Sections 59 to 190 would snow 
that they have nothing to do wi& the ob- 
taining or a probate in respect of a part or 
the whole of property. This matter is dealt 
with in Sections 211 and 213; and the pro- 
visions in Chapter H of part IX viz. Sec- 
tions 237 to 260 would apply. Section 255 
provides that whenever the nature of the 
case requires that an exception be made, pro- 
bate or a will, or letters of administration 
with the will annexed, shall be granted sub- 
ject to such exception. Under Section 213, 
where an executor has to establish his right 
as an executor or legatee in a Court, he can- 
not do so without obtaining a probate. But 
there is nothing to prevent an executor from 
dealing with the property of the deceased 
without obtaining probate because under Sec- 
tion 211, the executor is the legal representa- 
tive of die deceased for all purposes, and all 
the property vests in him as such, so that 
the grant of probate is not a condition prece- 
dent to such acts. But these provisions 
however do not indicate that when an execu- 
tor intends to obtain a probate of a will, he 
could only obtain probate of a part of a 
will at his choice. (Para 2) 

Cases Referred: Chronological Paras 

(1955) AIR 1955 Mad 411 (V 42) = 

ILR (1956) Mad 36, la re, T. K. 
Parthasarathy Naidu 2, 3 

(1954) AIR 1954 Cal 444 (V 41), In the 
goods of Sew Prasad Saraf 3 

:(1946) AIR 1946 Lah 277 (V 33)= 48 
Pirn LR 13, Sardar Singh v. Teja 
Singh 4 

(1931) AIR 1931 Lah 310 (V 18) p= 

ILR 12 Lah 584, Satpal Ram v. 

Collector, Multan 8 

(1930) AIR 1930 Mad 956 (V 17) = 59 
Mad LJ 596, Namberumm v. 
Veeraperumal 8 

(1929) .AIR 1929 Bom 456 (V 16) = 31 
Bom LR 1093, Abdul Gafur v. 

Jayarabi j S 

(1927) AIR 1927 Cal 654 (V 14) = 

31 Cal 874, Mt. Girija Bala v. 
Manindra Lai 8 



110 A. P. DPrs. 1-2] Vrandavania V. Kamala (Reddy C. J.) A.I.R. 


(1925) AIR 1925 Lah 493 (V 12) = 


26 Puri LR 608, Gurbachan v. 

Satwant Kaur .8 

(1911) ILR 84 Mad 211 = 20 Mad 
LJ 687, Muniswami Chetti v. 
Marudiammal 8 

(1911) , ILR 34 Mad 257 = 38 Ind App 
129 (PC), Srinivasa Moorthy v. 

Venlota Varada Aiyangar 8 

(1911) ILR 34 Mad 395 = 20 Mad LJ 
984, Antony Cruz Gonzolves v. 

Maids Boopalarayan 2 

(1881) ILR 6 Bom 460, In re Thaker 
Madliavji Dharamsi 3 

(1881) ILR 6 Cal 483 = 7 Cal LR 
593, In the Goods of Grish 
Chunder Mittar 8 


G. Balaparamesvvari Rao and E. S. Rama- 
chandra Murthy, for Petitioners; Third Govt. 
Pleader, for the State. 

P. JAGANMOHAN REDDY, C. J. : The 
Office note in S. R. No. 34717 of 1967 had 
initially sought orders on the questions (1) 
whether the 0-P. was maintainable in view 
of the fact that the petitioners seek probate 
for a part of the property left by tire deceas- 
ed and not for the entire estate? (2) Whether 
the Advocates for the petitioners may be 
directed to file an English translation of the 
will by a competent authority duly verified 
as laid down by S. 277. of the Indian Succes- 
sion Act, (3) whether the advocate may be 
dhected to file a valuation of the estate of 
the deceased in duplicate as per Section 52 
of the Court Fees Act and mention the Court 
Fee payable thereon. Our learned brother, 
Narasimham, J., directed that the probate 
fee should be levied under the proviso to 
Section 53(2) of the Andhra Pradesh Court 
Fees and Suits Valuation Act, 1956 in res- 
pect of immoveable properties situated at 
Bombay for which probate is compulsory 
under Section 57(b) of the Indian Succession 
Act and that a translation of the will be ob- 
tained in compliance with Section 277 of the 
Indian Succession Act as the Government 
Pleader had stated that this is necessary to 
know which are the immoveable properties 
in Bombay. 

Thereafter the Office resubmitted a fur- 
ther note regarding the maintainability of 
the petition about which there were no or- 
ders. In the note, the view of the office 
was that there was no provision in the 
Indian Succession Act for the grant of a 
limited probate when the entire estate vest- 
ed in the executor, that a limited probate is 
not contemplated by the Act except where 
the will itself reserves the interests of the 
executors and that Sections 254 to 257 
which deal with limited probate in special 
circumstances jyere clearly inapplicable to 
the instant cafe. In support of this, the 
office note also cited several decisions. Our 
learned brother, after, hearing the arguments 
of the counsel, thought that as this matter 
was of sufficient importance and that there 
is as yet no ruling of the Court, it may be 
decided by a Bench as to whether probate 


duty is payable on a part of the estate of 
the testator Sri Goverdhanlal Bansilal,- even 
if the case does not fall imder the exceptions 
to sections 254 to 257 of the Indian Succes- 
sion Act, ; , 

2. Before us, Shri G. Balaparameswaii 
Rao, the learned advocate for tlie executors, 
contends that no probate need be obtained 
of a win except in cases mentioned in Sec- 
tion 57 of the Indian Succession Act; and at 
any rate only a limited court-fee of Rs. 25 
is payable under the Court-fees Act and if 
a caveat is entered that O. P. will be register- 
ed as a suit and the Court-fee , payable is 
on half of the value of the estate devised 
under the will less the Court-fee already 
paid. In so far as probate duty is concern- 
ed, that is a matter which has to be decid- 
ed after probate is .granted depending on the 
value of t).ie estate either on the date of the 
death of the testator if the petition is with- 
in one year; or on tire date of the Mph'cation 
if it is after a year. The leamed!^ Govern- 
ment Pleader has supported the office note 
and relied on the cases cited by it for the 
proposition that no probate of a part of a 
will can be obtained unless the Courts in 
cases which p^o^'ide for exceptions, grants 
in respect of a pait of the property bequeath- 
ed under the will. It appears to us that the 
provisions of Chapter II of Part IX Sections 
237 to 260 which deal with grants limited in 
duration are only applicable to limited 
grants and exceptions. Or these, Section 255 
allows a limited probate in special circum- 
stances of which the following are some 
examples, 

(i) When the testator makes a grant, for 
a limited purpose. 

(ii) When the testator appoints several 
executors for different purposes. 

(iii) when a part of the will is invalid on 
the ^oimd of n-aud; and 

(iv) when the will is damaged or mutilat- 
ed. 

From this it is sought to be contended that 
the grant of a general probate is the rule 
and a limited probate an exception. Shri 
G. Balaparameswaii Rao’s contention, as 
aheady noticed, is that the cases cited in the 
Office note -are all cases which deal with 
probate proceedings within the territories 
which on ' the first day of September, 1870 
were subject to the Lieutenant-Governor of 
Bengal or within the local limits of the 
ordinary original civil jurisdiction . of the 
High Courts of Judicature at Madras and 
Bombay and which are subject to the pro- 
visions of Section 57 (a) and (b) of the 
Indian Succession Act. It is his subnussion 
that in these territories the obtaining of: a 
probate is compulsory. As , such, a probate 
of a will situated outside those territories has 
to be obtained in respect of immoveable pro- 
perties situated within those territories. 
Othemise there is no necessiW for an execu- 
tor or executors to obtain probate of the will 
at all. If so, in respect of properties not 
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situated within the territories raecified in 
Section 5.7.(a), partial probate also can be 
taken. 

At any rate, in so far as immoveable pro- 
perties situated within the territories which 
were subject to Lieutenant-Governor of Ben- 
gal or within the local limits of the ordinary 
original civil jurisdiction of the High Courts 
of Judicature at Madras and Bombay are con- 
cerned obtaining probate of a will is com- 
pulsory. For an appreciation of these con- 
tentions, it is necessary to read the provisions 
of Sections 57, 211 and 213 of the Indian 
Succession Act which are in the following 
terms: 


“57. The provisions of this part which are 
set out in Schedule III shall, subject to the 
restrictions and modifications specified there- 
in, apply — 

(a) to all wills and codicils made by any 
Hindu, Buddhist, Sikh or Jain, on or after 
the first day of September, 1870, within the 
territories which at the said date were sub- 
ject to the Lieutenant-Governor of Bengal or 
within the local limits of the ordinary origi- 
nal civil jurisdiction of the High Courts of 
Judicature at Madras and Bombay; and 

(b) to all such wills and codicils made out- 
side those territories and limits so far as r^ 
late to immoveable property situate within 
those territories or limits; and 

(cj to all wills and codicils made by any 
Hindu, Buddhist, Sikh and Jain on or after 
the first day of Januaw 1927 to which those 
^ovisions axe not appued by clauses (a) and 

Provided that m^ap shall not revoke any 
such will or codicil.’ 

211. (1) The executor or administrator, ^ 
the case may be, of a deceased person is 
his legal representative for all purposes, and 
ail the property of the deceased person vests 

in him as such. -tt- j 

(2) When the deceased was a Hmdu, 
Mohammadan, Buddhist, Sikh, Jmn or Parsi 
or an exempted person, nothing herein con- 
tained shall vest in an executor or administra- 
tor any property of the deceased person 
which woulu otherwise have passed by sur- 
vivorship to some other person. 

213 (1) “No right as executor or legatee 
can establish in any court of justice, unless 
a Court of competent jurisdiction in Inma 
has granted probate of the will under which 
the right is claimed, or has granted letters 
of administration with the will or with a cor' 
of an authenticated copy of the will annexed. 

(2) This section shall not apply m the 
case of wills made by Muhammadans, and 
shall only apply — 

(i) in the case of wills made by any Hindu, 

Buddhist, SiMi or Tahi such wffls are 

of the classes specified m clauses (a) and (bj 
of Section 57; and _ 

(ii) in the case of wills made by any Pmsi 
dvinff - after the commencement of the Inman 
S^ession (Amendment) Act 1962, whme 
such wills are made withm the loc^ hmits 
of the ordinary original civil junsdichon ot 


the High Courts at Calcutta, Madras and 
Bombay, and where such wills are made out- 
side those limits, in so far as they relate to 
immoveable property situate within those 
limits". 

A reading of these provisions would show 
that Sections 59 to 190 with the modifications 
specified in Schedule HI will be applicable 
to all vrills specified in Section ST^ Clauses 

(a) to (c). It may be noted that the provi- 
sions of Section 57. and the apph'cation of 
Sections 55 to 190 with modincations has 
nothing to do with the obtaining of a probate 
of a part or of the whole of the wiU or codicil 
of a Hindu testator. It would appear that 
originally the classification in clauses (a) and 

(b) of Section 57 was taken from the Hindu 
Wills Act XXI of 1865 (now repealed). To 
those classes of wills and codicils that Act 
applied. Certain sections of the Indian Succes- 
sion Act, 1865 (as amended by' Act XXI of 
1870) corresponding to the sections set out 
in Schedule III of the Indian Succession 
Act 1925 were made applicable to all wills 
and codicils specified in clauses (a) and (b) 
of Section 57 wherever executed. The sec- 
tions specified in Schedule HI of the Indian 
Succession Act as modified therein are appli- 
cable to the execution, attestation, revoca- 
tion, alteration, revival, construction of wills, 
malong of bequests and of legacies, their 
nature and validity, payment of liabilities in- 
respect of specific and general bequests. 

A prima facie reading of Section 57 and 
the considerafion of the application of the 
provisions of Sections 59 to 190 would show 
that they have nothing to do with the ob- 
taining of a probate in respect of a part or 
the vraole of property. This matter is dealt 
with in Sections 211 and 213; and as we have 
noted earlier, the provisions in Chapter II 
of Part IX viz.. Sections 237 to 260 would 
apply. Under Section 211, the property of 
a testator vests in an executor immediately 
upon the testators death unlike in the case 
or an administrator who derives his title 
wholly from the Court from the date of the 
grant of the Letters of Administration from 
which time alone the property vests in him. 
See Antony Cruz Gonzolves v. Maids 
Boopalarayan, (1911) ILR 34 Mad 395. An 
executor, therefore, is competent to deal 
with the property and to demand and obtain 
amounts in respect of debts or recover his 
property -without obtaining a probate. We 
are assuming for this purpose that the execu- 
tor has accepted the office or has dealt with 
the property of the deceased in such a way 
as would imply his acceptance. 

Under Section 218, where an executor has 
to establish his right as an executor or legatee 
in a Court, he cannot do so without obtain- 
ing a probate. But there is nothing to pre- 
vent an executor firom dealing \vith the pro- 
perty of the deceased (e.g., collecting assets, 
selling any proper^ to pay debts, etc.) with- 
out obtaining probate because, as we said 
earlier, under Section 211, the executor is 
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get consideration. But in this case he 
(Shri Upendra Nath Khempri) being a 
tribal is entitled to some concession. His 
appeal petition is therefore, allowed. The 
Mahal should be settled with him at the 
highest bid provided he clears up his 
Sales Tax arrear within 30th October, 
1968. The order will be absolute only 
when the Sales Tax arrear is completely 
cleared up by 30th October 1968. Other- 
wise the settlement order passed by the 
Conservator of Forests, Upper Assam 
Circle will prevail.” 

8. It will be seen from the above, that 
the only ground on which the petitioner 
was deprived of the Mahal was the fact 
that opposite party No. 5 belonged to- a 
Scheduled tribe. I may quote below the 
relevant portion of Article 15 of the Con- 
stitution of India which reads as follows: 

"15. (11 The State shall not discrimi- 
nate against any citizen on grounds only 
of religion, race, caste, sex, place of birth 
or any of them. 

( 2 ) * • • * * 

(3) * • * * * 

(4) Nothing in this article or in cl. (2) 
of article 29 shall prevent the State from 
making any special provision for the 
advancement of any socially and educa- 
tionally backward classes of citizens or 
for the Scheduled Castes and the Sche- 
duled Tribes.” 

9. There is no doubt that there has 
been discrimination against the petitioner 
and in favour of opposite party No. 5 on 
racial ground. But this is permissible in 
case the discrimination is in favour of 
a member of the Scheduled tribe. So, 
it is vitally important to find out whe- 
ther a person in whose favour a 
discrimination is made actually belongs 
to a Scheduled caste or Scheduled tribe or 
a backward class. That is why Rule 6 
(41 (iv) has been made providing for the 
certificate to be produced to establish a 
claim by any person to have belonged to 
a Scheduled caste or Scheduled tribe or 
Backward class. I think that if such' a 
certificate is not produced, but there are 
materials enough to show that the person 
belongs to a Scheduled caste. Scheduled, 
tribe or Backward class, non-submission 
of a certificate ■will not vitiate a settle-^ 
ment. But if a person is regarded as 
belonging to a Scheduled caste. Scheduled 
tribe or Backward class without any 
material whatsoever, such an action will 
be arbitrary and capricious and must be 
struck db'vra. 

10. Under Article 342 of the Consti- 
tution, the President, after consultation 
with the Governor, may specify the tri- 
bes or tribal communities or parts of or 
groups within tribes or tribal communi- 
ties which shall, for the piuiDose of the 


Constitution, -be deemed to be Scheduled 
tribe. Under this Article the President 
has made the Constitution of the Sche- 
duled Tribes Order 1950, It appears from 
Part II of the Schedule of ■the said Order 
that Dimasa (Kachari) is a Scheduled tribe 
so far as regards members thereof are resi- 
dents in an autonomous district. Kachari 
including Sonowals is a Scheduled tribe so 
far_ as regards the members thereof are 
residents in the State of Assarh exclud- 
ing the_ tribal areas. It appears from the 
affidavit filed by opposite party No. 5 
himself that he is a resideiit in the dis- 
trict of Nowgong which is not. a Tribal 
area. Therefore, he can claim to. have 
belonged to a Scheduled tribe only if he 
is a Kachari or SonowaL Nowhere op- 
posite party No. 5 discloses to what type 
of tribal community he belongs. In his 
tender he simply said "I am belonging to 
the Scheduled tribe community. The cer- 
tificate will be submitted later on.” This 
certificate was never, submitted. . In his 
•affidavit he says that he is a "Kachari 
Ehndu”. On the other hand, his conten- 
tion is that he is not to submit an income- 
tax clearance certificate as the tribals do 
not pay any income-tax. But S. 10 (26) 
of the Indian Income Tax Act 1961 
exempts a Tribal from income-tax pro- 
vided he is a resident of a Tribal area. 
But if opposite party No, 5 is a resident 
of a Tribal area, he can claim to have 
belonged to a Scheduled tribe only if he 
is a Dimasa Kachari and not a mere 
Kachari or Sonowal. Thus from the con- 
tentions of the opposite party No. 5. if 
cannot be ascertained to what tribal com- 
munity he claims to have belonged. The 
appellate authority had no material what- 
soever to hold that he , belonged to a 
Scheduled tribe. When the petitioner 
has been discriminated against, his fun- 
damental right has been involved and in 
such a case scrupulous care should be 
taken to firid out whether such discrimi- 
nation can be sustained under the law. 
Any arbitrary discrimination must ^ be 
struclc do'wn. Here discrimination against 
the'' petitioner and in favour of opposite 
party No, 5 has been arbitrary and capri- 
cious. In this view of the matter, the 
order of the ' appellate authority disturb- 
ing the settlement cannot be sustained 
and it is set aside. The settlement made 
by the Conservator of Forests with 'the 
petitioner will - stand. • The petition - is 
allowed and the rule is made absolute. 
We make no order as to costs, 

11. K. C. SEN, J.; I agree. 

Petition allowed. 
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S. K. DUTTA, C. J. 

AND P. K. GOSWAMI, J, 

R. D. Gupta. Petitioner v. The Union 
of India, Opposite Party. 

Civil Revn. No. 2 (H) of 1968, D/- 13- 
5-1969, against judgment of Addl. Dy. 
Commr., United Khasi Jaintia Hills, Shil- 
long, D/- '4-5-1968. 

(A) Civil P. C. (1908), S. 115 _ Powers 
of High Court under — Limitations. 

The powers of the High Court under 
this section are limited. The High Court 
while exercising its jurisdiction under the 
section cannot correct errors of fact, how- 
ever gross they may be. or even errors 
of law. It can only do so when such 
errors have relation to the jurisdiction of 
the Court. (Para 3) 

(B) Civil P. C. (1908), O. 27, R. 2 and 

O. 3, R. 1 — Arbitration Act (1940), Sec- 
tion 14 — Reference of dispute to arbi- 
trator — Notifications by Government 
authorising Executive Engineers to act for 
Government in judicial proceedings — 
Proceedings in Court under Arbitration 
Act are proceedings under the Civil P. C. 
— Held, that the Executive Engineer 
became a "recognised agent” within 0. 27, 
R. 2 and could make appearance under 
O. 3, R. 1. (Para 4) 

(C) Arbitration Act (1940), S. 14 (2) — 
Formal notice under section is not neces- 
sary and a verbal notice may be enough 
under certain circumstances — However, 
knowledge of lawyer cannot be deemed 
to be notice under S. 14 (2^ unless such 
lawyer has been authorised by party to 
receive such notice — Court by order decid- 
ing to issue notice — Order shown to law- 
yers of both parties present there — Court 
subsequently issuing formal notice — Held, 
limitation for filing objections begins to 
run from the date of formal notice and 
not the date on which the order of the 
Court was shown to lawyers. (Para 7) 

(D) Civil P. C. (1908), S. 115 — Arbi- 

tration Act (1940), S. 20 — High Court 
in revision cannot examine correctness of 
finding that certain claims were outside 
purview and scope of agreement — It is 
enough for the High Court to say that 
the lower Court had jurisdiction to decide 
the matter and that the appellate Court 
upheld the decision. (Para 10) 

S. S. Ray and D. Pathak. for 0pp. 
Party. 

DUTTA, C. J.: This petition is against 
the orders of the Additional Deputy Com- 
missioner. United Khasi & Jaintia Hills 
setting aside an award. The relevant 
facts are as follows. The petitioner (here- 
inafter called the contractor) entered into 
an agreement with the opposite party— 
Union of India (hereinafter called the 


Government) — for the construction of the 
badiya-Denning Road in the North Ea^ 
Agency (hereinafter called N E 
•r.A.). There was a provision in the said 
agreement for reference of any dispute 
arising out of it between the parties, to 
me bupenntendmg Engineer. N. E. F. A. 
or ms nominee for arbitration. Disput °9 
haying arisen, the said Superintending 
Engineer appointed one Sri O. P Mittal 
a Supenntending Engineer of the Cen- 

^ Delhi as an arbitra- 

tor Sri Mittal entered into the reference 
wt resigned after some days on 3-2-60. 
piereafter the petitioner applied to the 
Assistant lo the Deputy Commissioner, 
United Khasi and Jaintia Hills. Shillong 
tor appomtment of an arbitrator. 

may be pointed out here that the 
p^es entered into the agreement within 

jurisdiction of the Courts of the 
United lOiasi and Jaintia Hills where the 
Munsiff IS also an Assistant to the Deputy 
Commissioner and the position of the 
Ueputy Commissioner or the Additional 
Deputy Commissioner is that of a Dis- 
tact Judge. After Sri Mittal resigned, 
the Superintending Engineer, N. E. F. A 
appointed on i 9-3-60 one Sri M. N. Mai- 
fcam to act as an arbitrator. The Assis- 
tant to the Deputy Commissioner, how- 
ever, held that the Superintending En- 
gineer had no power to appoint Sri Mal- 

o appointed one Sri 

K. M. Nath as the arbitrator. It was 
ordered that if Sri Nath refused to act, 
should go to one Sri 
Cr. N. Dutta. Sri Nath entered into the 
reference on 4-10-61. The Government 
hied an appeal before the Additional De- 
jmty Commissioner against the order of 
the Assistant to the Deputy Commissioner 
appointing Sri Nath as the arbitrator and 
the Additional Deputy Commissioner by 
an order dated 12-11-62 set aside the ap- 
pointment of Sri Nath and restored the 
appointment of. Sri MaUiani. The contrac- 
tor filed a revision petition before this 
Court which by its order dated 17-3-64 
set aside the order of the Additional De- 
puty Commissioner on the ground that 
no appeal lay to him as the order of 
^pointment made by the Assistant to the 
Deputy Commisrfoner was under S. 8 of 
the Indian Arbitration Act (hereinafter 
caUed the Act). On 21-1-62 a petition 
was filed by the Government under sec- 
faons 5. 11 and 12 of the Act before the 
Assistant to the Deputy Commissioner 
for revoking the authority of Sri Nath. 
But this petition was dismissed by an 
order dated 12-3-62. The Government 
filed a revision petition before this Court 
and this Court by an order dated 12-7- 
62 remanded the case. But on 6-12-62 
the petition was withdrawn. 

2- On 9-7-64 the Government filed 
another petition under Sections 5. 11 and 
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12 of the Act' before the Assistant to the 
Deputy Commissioner for revoMng the 
authority of Sri Nath. This petition was 
dismissed by the Assistant to the Deputy 
Commissioner on 16-9-64. Thereafter the 
Government filed a revision petition be- 
fore this Court against the said order. 
This petition was, however, not pressed 
as in the meantime Sri Nath died. The 
Govermnent also filed an appeal before 
the Supreme Court from the order of this 
Court dated 17-3-64 by which the order 
of the Additional Deputy Commissioner 
restoring the appointment of Sri Malkani 
Was set aside. The Supreme Court by 
an order dated 24-3-65 held that the ap- 
pointment of Sri Nath made by the Assis- 
tant to the Deputy Commissioner was 
under Section 8 of the Act and as such, 
no appeal lay to the Additional Deputy 
Commissioner. On the death of Sii 
Nath, Sri G. N. Dutta was appointed as 
the sole arbitrator under Section 8 of 
the Act. A revision petition filed by the 
Government against this order was 
rejected by tliis Court by an order dated 
1-9-65. An appeal to the Supreme Court 
against the said order was also dismiss- 
ed. Sri G. N. Dutta made his award on 
23-3-66 and filed the same in the Court 
of the Assistant to the Deputy Commis- 
sioner at Shillong on 26-5-66. The Assis- 
tant to the Deputy Commissioner order- 
ed on 26-5-66 for issue of notices on par- 
ties. The Government received the writ- 
ten notice on 30-5-66 and filed a peti- 
tion on 27-6-66 for setting aside the 
award. The learned Assistant to the De* 
puty Commissioner allowed the petition 
and set aside the award. An appeal before 
the Additional Deputy Commissioner by 
the contractor was dismissed and hence 
this petition. 

3. The petition before us is purported 
to be under Rule 36 of the Rules for the 
Administration of Justice in the Khasi 
and Jaintia Hills and under sec- 
tions 115 and 151 of the Civil Procedure 
Code. It is,, however, not disputed that, 
the proceedings in the case are under the 
Indian Arbitration Act, Under Section 41 
of the said Act the provisions of the 
Civil Procedure Code are applicable to 
all proceedings before the Court includ- 
ing appeals. Under Section 39 (2) of the 
Act, no second appeal lies from an order 
passed in appeal regarding setting aside 
of an award. In: this view of the matter, 
this petition must be treated as, a revi- 
sion petition under Section 115 of - the 
Civil Procedure Code.. The pov/ers of this 
Court under this section are limited. The 
High Court while exercising its jurisdic- 
tion under the said section cannot correct 
errors of fact, however gross they may 
be, or even errors of law. It can only do 


so when the said errors have relation tol 
the jurisdiction of the Court. 

4. The first point raised by the con- 
tractor is that the objection petition fil- 
ed by the Union of India .was not valid 
as it was signed by Mr. Seshasar who 
had no authority either to sign the peti- 
tion or to engage lawyer on behalf of the 
Government, In reply to this contention 
it maybe pointed out that by a notifica- 
tion dated the 11th February, 1958 issued 
under Or. 27 R. 2 of the Krst Schedule 
to the Civil Procedure Code, the Central 
Government authorised the Superintend- 
ing Engineers and the Executive Engineers 
among others, to act for the Government 
in respect of any judicial proceeding. By 
another notification dated the 25th Janu- 
ary 1958, issued in exercise of powers 
conferred by Or. 27 R. 1 of the First 
Schedule to the Code, the said officers 
were appointed as persons by whom 
plaints and written statements in suits in 
any Court of civil jurisdiction by or 
against the Government, could be signed 
and verified. Sri Seshasar was an Execu- 
tive Engineer and therefore, had the au- 
thority to sign the objection petition and 
engage a lawyer for the Government. Sif 
Seshasar being authorised to act on be- 
half of the Government, became a “recog- 
nised agent” within the meaning of Or. 27 
R. 2 of the Civil Procedure Code. Under 
Or. 3 R. 1 of the Civil Procedme Code, 
as a recognised agent of the Government, 
Sri Seshasar could malce any appearance, 
application or act in or to any Court 
required or authorised by law (including 
the Arbitration Act) to be made or done, 
by the Government in such Court. 

5. The argument that proceedings in 
court imder the Arbitration Act are not 
proceedings under the Ci-^ Procedme 
Code has no force. The Arbitration Act 
creates a substantive right, but it does 
not lay down the details of the proce- 
dure to be followed' for the enforcement 
.of the same. By Section 41 (a) of the 
, Act itself, the provisions of the Civil Pro- 
cedure Code are specifically applied to 
aU proceedings before the Court under 
the Act. It may be noted that the con- 
tractor filed the petition before us in per- 
son and also arj^ed his case in person. 
This could be done by. him only under 
Or. 3 R. 1 of the Civil Procedme Code. 
If this prowsion of law was not attract- 
ed, there was no law under which he 
could enjoy these privileges. In^ these 
circumstances, it must be held that Sri 
Seshasar had the authority to sign the 
objection petition and to engage lawyers 
on behalf of the Government. 

6. The second point raised before us 
is that the objection petition was barred 
by limitation and therefore the Court 
had no jurisdiction to entertain the sama 
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The award was filed on 26-5-66 and on 
that day the Court passed the following 
order: 

"Arbitrator filed the award along with 
the record of the proceeding and Ws bill 
amounting to Es. 7163/-. Issue notices on 
the parties fixing 14-7-66.” 

The said order was shown to the lawyers 
for both the pailies and Sri. L. P. Chan- 
gkakoti, Government Advocate wrote the 
word "Seen” and signed. Under S. 14 (2) 
of the Act, the Coinrt has to give notice 
of filing of the award and then objection 
must be filed wnthin thirty days of the 
service of the said notice, vide Article 158 
of the old Limitation Act and Article 119 
of the new Act. Sri Changkakoti signed 
as aforesaid on the 26th May, 1966. If 
that day is taken as the day of service 
of notice of filing of the award, the objec- 
tion petition should have been filed within 
the 25th June, 1966. But it was actually 
filed on the 27th Jime. 1966. If however, 
the service of the written notice on the 
Government is taken as the date of ser- 
vice of notice, the objection petition is 
well within time. 


7. It is true that a formal notice under 
section 14 (2) of the Act is not neces- 
sary and a verbal notice may be enough 
under certain circumstances. But what 
happened in this case was that the Court 
decided to issue a notice when it said — 
"Issue notice on the parties fixing 14-7- 
66”. What Sri Changkakoti took note of 
was the fact that notice would be issued. 
The intention of the Court was clear that 
formal notice would go. As a matter of 
fact a copy of the award was received 
for the first time by the Government on 
the 30th May, 1966, when it received the 
notice tmder Section 14 (2) served on it 
by the Court. If showing of the order of 
the Court to Sri Changkakoti amounted 
to the service of notice of the filing of 
the award, there was no point in serv- 
ing a written formal notice on the Gov- 
ernment again. The very fact that for- 
mal notice was issued, shows that mere 
showing of the order of the Court about 
issuing of notice to Sri Changkakoti was 
not ti3jen by the Court as notice of fil- 
ing of the award. Moreover, knowledge 
of a lawyer cannot be deemed to be 
notice under Section 14 (2) of the 
iinIp RR it can be shown that the party 
authorised the lawyer to receive such a 
notice. There is nothing in the Vakalat- 
nama of Sri Changkakoti to show that he 
was empowered to act in any way on b^ 
half of the Government after the award 
was made. In the above .view of ^e 
matter, I am of the opmion that the 
objection petition was not barred by 
limitation, 

8. The third point is in respect of res 
-judicata. It may be noted 

the groxmds on which the award has been 


set aside, is that the arbitrator entertain- 
ed claims which were not before the first 
arbitrator Sri Mittal. The claim's filed 
before Sri Mittal by the contractor amount- 
ed to Es. 2,81,871.67 P whereas before Sri 
Nath they became Eupees 27,92,674.80 P, 
and before Sri Dutta they amount- 
ed to Es, 48,65,295.24 P. It is submitted 
on behalf of the Government that as the 
appointments of Sri Nath and Sri Dutta 
Were under Section 8 of the Act, they had 
only "like power” as that of the first 
arbitrator Sri Mittal and could not enter- 
tain claims which were not before them. 
But the learned Assistant to the Deputy 
Commissioner while dismissing the peti- 
tion under sections 5, 11 and 12 by an 
order dated 16-9-64, held that the ap- 
pointment of Sri Nath was imder S. 20 
of the Act. Therefore, it is argued by 
■fee contractor that this operates as ares 
judicata and it cannot now be contend- 
ed that Sri Nath was not appointed imder 
Section 20 of the Act. If the appoint- 
ments of Sri Nath and Sri Dutta were 
under section 20 of the Act, there could 
be no dispute that they could entertain 
any claim referred to them by the Court. 
It is submitted that the Courts below 
exceeded their jurisdiction in going into 
the question whether the arbitrators after 
Sri Mittal were appointed under S. 8 or 
Section 20. According to the contractor 
the decision of the Assistant to the De- 
puty Commissioner dated 16-9-64, by 
which it was held that the appointment 
of Sri Nath was under Section 20 of the 
Act, operated as res judicata. 

9. It may. however, be noted that by 
the order dated 24-3-65 mentioned above, 
the Supreme Court held that the ap- 
pointment of Sri Nath was under S. 8 of 
the Act. So, if there is any res judicata, 
it is the decision of the Supreme Court 
which operates as such. On the death of 
Sri Nath, the contractor made an applica- 
tion under section 8 of the Act for the 
appointment of an arbitrator and Sri! 
G. N. Dutta was appointed accordingly. 
Therefore, the finding of the Courts be- 
low, that the appointment of Sri Nath as 
well as of Sri Dutta was under S. 8 of 
the Act is not hit by res judicata. In this 
view of the matter, it is not necessary 
to examine, whether the order of the 
learned Asristant to the Deputy Commis- 
sioner dated 16-9-64 is only an inter- 
locutory order which does not operate as 
res judicata, 

10. Moreover, the learned Assistant to 
the Deputy Commissioner foimd some of 
the claims to be outside the agreement 
Any dispute arising out of such claim 
could not be a dispute arising out of the 
agreement. The learned Assirtant to the 
Deputy Commissioner had jurisdiction to 
decide this matter and if the arbitrator 
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entertained any claim outside the scope 
of the agreement, the award must be set 
aside. This court in revision cannot exa- 
mine the correctness of the finding that 
certain claims were outside the purview 
and scope of the agreement. It is enough 
for this Court to say that the , learned 
Assistant to the Deputy Commissioner had 
jurisdiction to decide this matter and the 
appellate Coxirt upheld the decision. 

11. In the result, therefore, there is 
no scope for interference by this Court 
with the order of setting aside of the 
award. The petition is, therefore, reject- 
ed. There will be no order as to costs. 

12. P. K. GOSWAMI, J.: I agree. 

Petition dismissed. 
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M. G. PATHAK, J, 

Prem Chand Jain, Petitioner v. State. 
Respondent. 

Criminal Ref. No. 5 of 1968, D/- 3-6- 
1969, from order of S. J. Dhubri, D/- 9-1- 
1968. 

Essential Commodities Act (1955), S. 3 
■ — Assam Foodgrains (Licensing and Con- 
trol) Order, 1961, Cl. 3 — Violation of — 
Requirements — Cri. Rev. No. 4 of 1967 
(Assam) held not good law. 

Before a conviction can be reached 
under the Order, it must be established (i) 
that the person convicted was engaging 
himself in any business; (ii) that his busi 
ness involved the purchase, sale or stor- 
age for sale of any foodgrains; (iiil that 
the quantities of the foodgrains, involved 
should be of wholesale quantities, name- 
ly, in excess of ten maunds in one trans 
action of purchase or fifteen maunds of 
the storage of the foodgrains; and (iv) that 
this should have been done without a 
license. Cri. Rev. 147 of 1964 (Assam) 
and AIR 1964 SC 1533 Foil. Cri Rev. 
No. 4 of 1967 (Assam) held not good law. 

(Para 9) 

In the absence of any proof that the 
accused engaged himself in some business 
involving purchase, sale or storage 
for sale of paddy the conviction is not 
sustainable. (Para 8) 

Cases Referred; Chronological Paras 
(1967) Criminal Revn. No. 4 of . 

1967 (Assami 10 

(1964) AIR 1964 SC 1533 (V .51), 

Manipur Administration v. M. 

Nila Chandra Singh 7, 10 

(1964) Criminal Revn. No. 147 of 

1964 (Assam) 9 

P. C. Kataki, for Petitioner; S. N. 
Choudhury as Public Prosecutor, for Res- 
pondent, 

.. IM/IM/E127/69/MVJ/P. 


ORDER; This is a reference under 
S. 438, Cr. P. C. made by the learned 
Sessions Judge, Goalpara with recom- 
mendation for setting aside the impugned 
order and for return of paddy or the sale 
price thereof to the accused-petitioner. 

2. The petitioner’s shop at Sukchar 
was searched by the Supply Inspector on 
12-11-65 and found a stock’ of 58 bags of 
Ahu paddy weighing 34.80 quintals and 
the paddy was seized. The accused-peti- 
tioner could not produce any license for 
dealing in paddy as required under 
Clause 3 of the Assam Foodgrains 
piiicensing & Control) Order, 1961 (here- 
inafter called the 'Assam Order 1961’). 
The Supply Inspector submitted an oSence 
report against the petitioner -with neces- 
sary sanction for prosecution under S. 7 
of the Essential Commodities Act for 
violation of- the provisions of the said 
Clause of the Assam Order 1961. The 
case was tried summarily by the learn- 
ed Magistrate as provided in Section 12-A 
of the Essential Commodities Act, 1955. 

3. The prosecution examined three 
witnesses in the case including the Sup- 
ply Inspector. The defence did not deny 
the fact that 58 bags of paddy were found 
in his possession by the Supply Inspector. 
The contention of the accused-petitioner 
was that prior to the seizure of paddy, 
on a bazar day, some persons numbering 
about 22 who brought paddy to Sukchar 
bazar for sale were unable to dispose of 
the same and so they left the paddy at 
his godown to be lifted later on and that 
the paddy did not belong to the peti- 
tioner In support of his contention the 
petitioner examined one witness. 

4. On a consideration of the evidence 
adduced by the parties, the learned 
Magistrate found that the accused stored 
the paddy for sale in his shop in viola- 
tion of the provisions of Clause 3 of the 
Assam Order 1961 and accordingly he 
convicted the accused under Section 7 of 
the Essential Commodities Act and sen- 
tenced him to rigorous imprisonment for 
one month and to pay a fine of Rupees 
500/- in default to rigorous imprisonment 
for another month. The seized paddy 
was also confiscated. As the order of the 
learned Magistrate was not appealable as 

• provided under sub-section (3) of sec- 
tion 12-A of the aforesaid Act. the^ ac- 
cused petitioner moved a revision petition 
under section 435, Cr. P. C. before the 
Sessions Judge, who has ref erred the case 
as stated above. 

5. The learned Courts below have 
found that the evidence of the prosecu- 
tion vritnesses in the case proved beyond 
reasonable doubt that on 12-11-65 the 
shop of the accused was searched by the 
Supply Inspector P. W. 3 and on such 
search 58 bags of paddy weighing 38.80 
quintals of paddy were found in his pos- 
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session. As stated hereinbefore the ac- 
cused also admitted possession of the 
seized paddy. 

6. The point that falls for determina- 
tion in this case is whether mere posses- 
sion of paddy in question was sufficient 
to bring home the offence under S. 7 of 
the Essential Commodities Act to the ac- 
cused. The learned Sessions J udge found 
that there was no evidence that the ac- 
cused was ever seen dealing in paddy in 
his shop. On the other hand, the Supply 
Inspector P. W. 3 stated that he had no 
information if the accused dealt in rice 
or paddy. The accused was charged for 
violation of Clause 3 of the. Assam Order 
1961 which runs as follows; 


"3. Dealings to be licensed: No person 
shall engage in any business which in- 
volves the purchase, sale or storage for 
sale of any foodgrains in wholesale quan- 
tities, except under and in accordance 
■with the terms and conditions of a 
license issued under this Order; 

Pro-vided that notlhng in this clause in 
so far as sale or storage for sale of food- 
grains is concerned, shall apply to a pro- 
ducer. 

Explanation; — The expression 
chase or sale in wholesale ^ quantities 
means the purchase or sale in quantities, 
exceeding ten maunds or 3.73 quintals 
in any one transaction, and the expres- 
sion "storage for sale in wholesale quan- 
tities” means storage in quantities exceed- 
ing fifteen maunds or 5.60 quintals. 


Admittedly the petitioner is not a pro- 
ducer and the quantity of paddy found 
in his possession exceeds 5.60 quintals. 
The petitioner also had no license for 
dealing in paddy under the said Order. 
The only point to be considered is whe 
ther the petitioner can be smd to have 
engaged in a business which involves the 
purchase, sale or storage for sale of paddy, 
as contemplated under Clause 3 of the 
Assam Order 1961. As observed earlier, 
there is no evidence in the case to the 
effect that the petitioner was even seen 
dealing in paddy in his shop and P. W. 3 
stated that he had no ^omation -whe- 
ther the accused dealt in rice or paadj^ 
In order to establish a case under Clause 3 
of the . said Order, the prosecution must 
show that the accused engaged^ m busi- 
ness of storage for sale of paddy m -whole- 
sale quantities. 

7 For the interpretation of Clause 3 
of the Order, the learned counsel for the 
petitioner has referred to the case of 
Manipur Admin^tration -v. M. Nd| Chai^^ 
dra Singh, reported m AIR 1964 bC lb3<s. 
In that case, -file Supreme Court consider- 
ed the question whether niere -possession 
■without any evidence _ to the that 

the accused engaged m busmess of stor 
age for sale would be an oHence 
section 7 of the Essential Commodities 


Act. In that case, the Supreme Court 
observed as follows: 

"In dealing -with the question as to 
whether the respondent is guilty . imder 
S. 7 of the- Essential Commodities Act, it 
is necessary to decide whether he can be 
said fo be a dealer -within the meaning 
of cL 3 of the Order. A dealer has been 
defined by cl. 2 (a) and that definition 
we have already noted. The said defini- 
tion shows that before a person can be 
said to be a dealer it must be sho-wn that 
he carries on business of purchase or sale 
or storage for sale of any of the com- 
modities specified in the Schedule, and 
that the sale must be in quantity of 100 
mds. or more at any one time, it would 
be noticed that the requirement is not 
that the person should merely seU, pur- 
chase or store the foodgrains in ques- 
tion, but that he must be carrying on 
the business of such purchase, sale or 
storage; and the concept of business in 
the context must necessarily postulate 
continuity of transactions. It is not a 
single casual or sohtary transaction of 
sale, purchase or storage that would make 
a person a dealer. It is only where it 
is shown that there is a sort of conti- 
nuity of one or the other of the said' 
transactions that the requirements as to 
business postulated by the definition 
would be satisfied. If this element of the 
definition is ignored, it would be render- 
ing the use of the word "business’* 
redundant and meaningless.” 

At another place in the same judgment, 
the Supreme Court observed as follows: 

"At this stage it would be convenient 
to refer to the relevant pro-visions of the 
Order. Clause 2 (a) defines a dealer as 
meaning a person engaged in the busi- 
ness of purchase, sale or storage for sale, 
of any one or more of the foodgrains in 
quantity of one hundred maunds orrnore 
at any one time. Clause 2 (b) defines 
foodgrains as any one or more of the 
foodgrains specified in the Order includ- 
ing products of such foodgrains other 
than husk and bran. It is common ground 
that paddy is one of the foodgrains speci- 
fied in Schedule I. Clause 3 -with which 
we are directly concerned in this appeal 
reads thus: 

"(1) No person shall carry on business 
as a dealer except tmder and in accord- 
ance -with the terms and conditions of a 
licence issued in this behalf by the licen- 
sing authority; 

(2) For the purpose of this clause, any 
person who stores any foodgrains in 
quantity of one hundred maunds or more 
at, any one -time shall, unless the con- 
trary is proved, be deemed to. store the 
foodgrains for the purpose of sale.” ” 

In the said case, the Supreme Court was 
dealing -with . Manipur Foodgrains licens- 
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ing Order, 1958. The provisions of Cl. 3 
of Assam Order 1961 are similar 
to those of Clause 3 of the Manipur 
Foodgrains Control Order, except for the 
deeming provision in the Manipur Order, 
which is not to be found in the Assam 
Order 1961. 

8. Since in the instant case there is 
no evidence that the petitioner engaged 
in any business involving the purchase, 
sale or storage for sale of paddy, the 
charge against tlie petitioner cannot be 
said to have been proved in the case in 
view of the Supreme Court’s decision 
referred to above. Even if the defence 
case that some villagers coming to the 
bazar kept the paddy in question with 
the petitioner is disbelieved as has been 
done by the learned 'Magistrate, yet the 
only thing that may be said to be proved 
against the petitioner by the prosecution 
is that the petitioner had been found in 
possession of the paddy in question. In 
order to bring home the offence under 
section 7 of the Essential Commodities 
Act to the petitioner, the prosecution 
should have established that the peti- 
tioner engaged in some business involv- 
ing purchase, sale or storage for sale of 
paddy. The prosecution having failed 
therein, the conviction and sentence of the 
petitioner cannot be sustained in law. 

9. In this connection, the learned coim- 
sel for the petitioner also referred to an 
unreported judgment of this Court in 
Criminal Revn. No. 147 of 1964 (Assam). 
In that case Nayudu, C. J., following the 
aforesaid Supreme Court’s decision, held 
that before a conviction could be reach- 
ed under the Assam Order 1961, it must 
be established (1) that the person con- 
victed was engagmg himself in any busi- 
ness; (2) that this business involved the 
purchase, sale or storage for sale of any 
foodgrains: (3^ that the quantities of . the 
foodgrains, involved should be of whole- 
sale quantities, namely, in excess of ten 
maimds in one transaction of purchase 
or fifteen maunds of the storage of the 
foodgrains; and (4) that this should have 
been done without a license. I am in 
respectful agreement with this observa- 
tion. I hold that the prosecution has not 
been able to prove the case against, the 
petitioner. 

10. The learned coimsel for the State 
referred to another unreported judgment 
of this Court in Criminal Revn. No. 4 of 
1967 (Assam). On a perusal of .the judg- 
ment, I find that the Supreme Court’s 
decision reported in AIR 1964 SC 1533 
was not brought .to the notice of the 
Court in that case and as such that deci- 
sion does not help the prosecution in the 
instant case. 

11. In the result, the conviction and 
sentence of the petitioner are quashed. 


Ltd. V. State (Dutta C. J.). A.>I.B. 

The seized paddy or the sale price there- 
of should be made over to the accused- 
petitioner, The reference is accepted. 

Reference accepted 
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(V 57 C 8) . 

S. K. DUTTA, C. J., AND K. C. SEN, J, 

Assam Co. Ltd.,. Petitioner v. State of 
Assam and others. Opposite , Parties. 

Civil Rule No. 183 of 1965, D/- 28-3- 
1969. 

(A) Assam General Clauses Act ' (2 ol 

1915), S. 26 — Issue of notification tmder 
S. 4 (1) (b) and (c) of Assam Municipal 
Act (1 of 1923) — Act (1 of 1923\ repeal- 
ed by Assam Municipal Act (15 of 1957) 
— Nothing expressly mentioned in Act 
(15 of IDS’?) that notifications issued xmder 
Act (1 of 1923) will come to an end — ■ 
Such Notifications are saved by S. 26 
and action could validly be taken under 
them. ‘ (Paras 8 and 9) 

(B) Municipalities — Assam Municipal 
Act (15 of 1957), Ss. 336 (1) (d), 4 (1) (a) 
and (b) — Provisions of Section 4 (1) 
(b) can be validly applied under Sec- 
tion 336 (1) (d) to a town committee — 
No necessity to take action under S. 4 (1) 
(a) before applying S. 4 (1) (b), (Para 10) 

(C) Municipalities — Assam Municipal 
Act (15 of 1957), Ss. 334 and 4 (1) — 
Developed area' — Inclusion of, in town 
committee jurisdiction — Notification is 
invalid. 

It is quite obvious from a reading of Sec- 
tion 334 that the provision for the con- 
stitution of a town committee does not 
envisage inclusion within- a town com- 
mittee jurisdiction of any developed area. 
If, therefore, S. 4 (1) is applied by a 
notification in order to . include an area 
already having arrangements better than 
what can be provided,’ the notification will 
certainly amount to a colourable legisla- 
tion and has to be struck down. 

CParas 11. 12) 

(D) Constitution of India Art. 246 — ■ 
Colourable legislation — Rleanihg of — 
Law pretended to be in exercise of un- 
doubted power but which in fact is on a 
prohibited field is colotirable legislation. 

(Para 11) 

S. K. Ghose, S. R. Khound, S. N. Chetia, 
Prasanta Kumar Goswami, for Petitioner; 
A; ' M. Mazumdar, Jr. Govt. Advocate, Dr. 
J. C. Medhi, P. C. Katald, for Opp. . Par- 
ties. 

DUTTA, C. J.; The case of the peli- 
tioner company in this writ petition ' is 
as follows. The petitioner company owns 
several tea gardens within the State of 
Assam and has been engaged in the culti- 
vation and manufacture of tea for over a 

FM/GM/C693/69/CWM/B • ' ” 
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century. In fact it is the first private tea 
concern in this State and in 1859 it had 
under cultivation nearly 4,000 acres of 
land. They obtained from Ihe Govern- 
ment about 100 acres of land which- was 
covered by dense forest on the south 
bank of Dikhow river at Nazira in 1839 
for the purpose of establishins its head- 
quarters in Assam. The company has 
been gradually developing this area by 
spending huge sums of money year after 
year and the area has been provided with 
all kinds of modern amenities such as 
roads, electric supply, water supply, 
sewerage and conservancy etc. This area 
(hereinafter called (he Headquarters area) 
is now one of the most modem towns in 
the State or even outside. The service faci- 
lities and amenities provided in this area 
by the petitioner are of far superior stan- 
dard to those obtained in the adjoining 
small town areas. After the establishment 
of its headquarters the petitioner company 
voluntarily assisted in providing educa- 
tional facilities to the boys and girls of. 
the locality. Recurring financial grants 
are made for scholarships to deserving 
students. In the year 1909 the Town 
Committee of Nazira was established and 
formed into a Union, and the limits of 
the Union were defined in the relevant 
notification The Assam Municipal Act 
1923 (hereinafter called the Act of 1923) 
came into force on the 1st of March 1924. 
Thereafter the Government of Assam in 
exercise of the powers conferred by sec- 
tions 329 and 330 of the Act of 1923 ex- 
tended the various provisions of the said 
Act from time to time by notifications 
in the official gazette to the Nazira Town 
Committee. 

The Act of 1923 was replaced by the 
Assam Municipal Act 1956 (hereinafter 
called the Act of 1956). The provisions 
of the new Act are almost the same as 
those of the old Act and they are in force 
now. On the 8th September _ 1961 the 
General Manager of the petitioner com- 
pany came to know from a newspaper 
report that the Nazira Town Committee 
had approached the Government of Assam 
for inclusion of the headquarters area of 
the petitioner within the jurisdiction of 
the said Town Committee. Nothing fur- 
ther was known about it till May 1966 
when the Sub-Divisional Officer, Sibsa- 
gar wrote to the General Manager asking 
for information about the number of 
buildings within the said area and whe- 
ther the company had its arrangements 
for electric and water ^pply. conser- 
vancy and other amenities. Thereafter 
the General Manager addressed a letter 
to the Deputy Commissioner, Sibsagar on 
the 9th July,’ 1963 objecting to the propo- 
sal to include the headquarters area 
within the Town Committee. Subsequent- 
ly, it was learnt that the Nazira Town 


(Dutta C. J.) iPrs. 1-3] A. & N. 41 

Committee had passed a resolution on21- 
9-62 for extension of the bovmdaiies of 
the Town_ Committee and the Sub-Divi- 
sional Officer of Sibsagar forwarded the 
same to the Government. Thereafter the 
State Government published in the Assam 
Gazette dated the 15th January, 1964 a 
notification purported to be under Sec- 
tion 4 (1) (b) of the Assam Municipal Act 
1956 proposing to revise the boundaries 
of the Nazira Town Committee by includ- 
ing the headquarters area of the peti- 
tioner. 

iOie General Manager sent a represen- 
tation on 18-2-64 to the State Govern- 
ment through the Deputy Conamissioner, 
Sibsagar setting forth his objection to its 
inclusion. The petitioner company is a 
member of the Indian Tea Association 
and the representative of the said Associa- 
tion who was designated as Adviser and 
posted at Shillong, wrote to the Govern- 
ment by a letter dated 22-2-64 against 
the proposal to include the headquarters 
area of the company within the boun- 
daries of the Town Committee. Previous- 
ly also the said Adviser wrote a letter 
dated 20-5-63 raising objection to the 
proposed move. A few months later the 
following notification appeared in the 
Assam Gazette: 

“The 30th September 1964. ' 

No. LML. 247/62/103. — Whereas sixty 
days from the date of publication of the 
Notification No. LML. 247/62/47, dated the 
6th January 1964 issued under Clause (b) 
of sub-section (1) of Section 4 of the 
Assam Municipal Act, 1956 (Assam Act XV, 
of 1957) have expired: 

And whereas the Governor of Assam, 
after having considered the objections 
received pursuant thereto, is satisfied 
that the areas specified in the aforesaid 
Notification should be included within the 
jurisdiction of the Nazira Town Com- 
mittee. 

Now, therefore, the Governor of Assam, 
In exercise of the powers conferred by 
clause (b) of sub-section (2) of Sections 
of the said Act. is pleased to include the 
specified areas within the Nazira Town 
Committee in the District of Sibsagar. 

Sd. G. C. Phukan, 

Secy, to the Govt, of Assam 
Municipal Administration Department.” 

2. The Chairman of the Town Com- 
mittee wrote to the General Manager on 
6-11-64 seeking his co-operation to in- 
clude the headquarters area within the 
boundaries of Nazira Town Committee. 
Thereafter the Company came before this 
Court to challenge the said inclusion. 

3. At this stage it %vill be convenient 
to refer to the relevant sections of the 
Assam Municipal Act of . 1923 and the 
Assam Municipal Act of 1956 (hereinafter 
called the Act of 1923 and the Act of 
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1956 respectively). Section 328 of the Act 
of 1923 ran as follows: 

"328. (1) The Provincial Government 
may, by notification, signify its intention 
to declare that with respect to some or 
all of the matters upon which a munici- 
pal fund may be expended under S._ 52, 
improved arrangements are required 
within a specified area, which, neverthe- 
less, it is not expedient to constitute as a 
municipality. 

(2) A copy of the notification under 
sub -section (1) shall be published in such 
places as the Provincial Government may 
by general or special order direct. 

(3) Should any inhabitant of the 
specified area aforesaid desire to object 
to the notification issued under sub-sec- 
tion (1), he may within six weeks from 
the date of its publication, submit his 
objection in writing to the Provincial 
Government through the Deputy Commi- 
ssioner, and the Provincial Government 
shall take his objection into consideration. 

(4) When six weeks from the date of 
publication have expired, and the Pro- 
vincial Government has considered and 
passed orders on such objections as may 
have been submitted to it, the Provincial 
Government may, by notification, declare 
the specified area aforesaid or any por- 
tion thereof to be a notified area: 

Provided that in any area where a Union 
has been established under the Bengal 
Municipal Consolidation Act, V of 1876, 
such Union shall be deemed to be a noti- 
fied area until such area has been declar- 
ed a Municipality as provided by the Act.” 

4. Section 330 (1) (d) and (3) ran as 
follows: 

"330. (1) The Provincial Government 
may — 

(a) ** ** 

(b) ** »» 

(c) ** ** 

(d) extend to any notified area the 
provisions of any section of this Act sub- 
ject to such restrictions and modifications, 
if any. as the Provincial Government may 
think fit. 

( 2 ) ** ** 

(3) For the purposes of any section of 

this Act which may be extended to a 
notified area, the town committee con- 
stituted for such area, under section 329 
shall be deemed to be a Municipal Board 
under this Act and the area to he a muni- 
cipality.” 

5. Section 4 of the Act ran as follows: 
"4. (1) The Provincial Government may, 

by notification and by such other means 
as it may determine, signify its inten- 
tion — ; 

(a) to declare any town together with 
or exclusive of any railway station, vil- 
lage, building, or land in the vicinity of 
any such town a municipality under this 
Act; 


(b) to include within a municipality 
any local area in the vicinity of the same; 

(c) to exclude from a municipality any 
local area comprised therein; or 

(d) to withdraw the whole area com- 
prised _ in any municipality from the 
operation of this Act; 

Provided that no municipality xmder 
this Act shall include any military can- 
tonment or part of a military canton- 
ment: 

Provided also that no action shall he 
taken ■ by the Provincial Government 
imder sub-clauses fb), fc) and fd) of this 
sub-section, except on the recommenda- 
tion of the Board at a meeting. 

(2) Every notification published under 
sub-section fl) shall define the limits of 
the local area to which it relates." 

6. Section 5 of the Act is as follows: 

"5. (1) Any inhabitant of any part of 

local area defined in a notification 
published imder section 4 -may, if he 
objects to anything therein contained, sub- 
mit his objection in writing through the 
Deputy Commissioner to the Provincial 
Government within forty-two days from 
the date of the publication and the Pro- 
vincial Government shall take his objec- 
tion into consideration. ' 

(2) When sixty days from the date of 
the publication of a notification have ex- 
pired, the Provincial Government may by 
notification, 

(a) 

(b) include the local area or any parf 
thereof in the municipality or exclude it 
therefrom,” 

7. The Act of 1923 was repealed and 
re-enacted as the Assam Municipal Act 
of 1956. The provisions of sections 4 and 
5 of the Act of 1923 are same as those 
of the Act of 1956. The provisions in 
Ss. 328 and 323 of the Act of 1923 are 
almost same as the provisions in Ss. 334 
and 336 respectively of the Act of 1956. 

8. By a notification dated the 21st 
October, ■ 1951 and in exercise of powers 
conferred by section 330 (1) (d) of the 
Act of 1923 the provisions of section 4 
(1) fb) and fc) of the said Act were ap- 
plied to the town corhmittee of Nazira 
among others. But ultimately action was 
talren in 1964 imder S. 4 (1) (b) of the Act 
of 1956 although the provisions that were 
applied were provisions of the Act of 
1923. It is contended that the notifica*. 
tion of 1951 came to an end when the 
Act of 1923 was repealed in 1956 and no 
action could be taken in 1964 under the 
said notification. It is pointed but: that 
by section 2 of the Act of 1956, certain 
acts done and taxes imposed are saved. 
But there is no mention in this section 
about the saving of any notification. The 
Assam Municipal (Amendment^ Act or 
1958 was passed to provide for saving of 
notifications. 
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9. Mr. Medhi however, points out that 
Under section 26 of the Assam General 
Clauses Act where any enactment is 
repealed and re-enacted with or with- 
out modification, then, unless it is 
otherwise expressly provided, any ap- 
pointment, notification, order, scheme, 
rule, form or by-law. made or issued 
under the repealed enactment, is saved. 
It is true, that there was a saving provi- 
sion in tte Act of 1956, But this was 
inserted only by way of an abundant 
caution. There is nothing in the Act of 
1956 which expressly says that the noti- 
fications issued under the Act of 1923 
would come to an end. I think that there 
is force in this argument and I accept 
the same. The notification issued in 1951 
under the Act of 1923 was saved under 
section 26 of the Assam General Clauses 
Act when the Act of 1923 was replaced 
by the Act of 1956. 

10. The second argument is that al- 
though the provisions of the Municipal 
Act can be applied to a town committee, 
it is not possible to apply all the sec- 
tions. For example, section 1 of the Act 
\0[ 1956 says "This Act may be called the 
Assam Municipal Act of 1956”. It will be 
meaningless to apply this section to a 
town committee although under S. 336 
(1) (dl of the said Act, any section of the 
Act can be applied to a town committee. 
It is argued that section 4 (b) cannot be 
applied vmless action is taken under sec- 
tion 4 (a). 1 am, however, not prepared 
to accept this argument. Any provision 
of the Municipal Act can be applied to 
a town committee and 1 find section 4 
(bi is not inapplicable. If it is applied, 
the town committee wall be treated as a 
Municipal Board by legal fiction^ and 
any local area can be included within 
the town committee as if it was a muni- 
cipality. 

11. But there is another aspect of the 
matter. If Section 4 (1) (b) is applied to 
frustrate the purpose of Section 334 of the 
Act of 1956, the notification applying 
Section 4 (1) fb) will amount to colour- 
able legislation. Colourable legislation 
means a law which is pretended to be in 
exercise of undoubted power and w'hich 
in fact is a law on a prohibited field. 
Under Section 334, a town committee is 
constituted when "improved arrangements 
axe required within a specified area." If 
Section 4 (11 is applied by a notification 
in order to include an area already having 
arrangements, better than what can be 
provided, the notification will certainly 
amount to a colourable le^slation. In 
the present case in the affidavit of fte 
petitioner, it is said in Paragraph 3. that 
the amenities and faciUties provided m 
the headquarters area are supenor m 
standard to those available in ^y modera 
town in this State or outside. In the 


affidavit filed by the Chairman of the 
town committee, it is not stated what 
kind of amenities and facilities the town 
committee can provide which the peti- 
tioner has not been able to provide it- 
self. It is quite obvious from a reading 
of section 334 of the Act of 1956, that 
the provision for the constitution of a 
town committee does not envisage inclu- 
sion within a town committee jurisdic- 
tion of any developed area. 

12. It is, therefore, held that the Gov- 
ernment notification No. LML. 247/62/103 
dated 30-9-64 including the headquarters 
area of the petitioner is ‘a piece of colo- 
urable legislation and as such it is struck 
down, so far as the headquarters area 
is concerned. The petition is allowed: 
There wnll be no order as to costs. 

13. K. C. SEN, J.: I agree. 

Petition allowed. 
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_ Lt. Col. G. K. Apte and others, Peti- 
tioners V. Union of India and others. Res- 
pondents. 

Criminal Revn. Nos. 63, 87, 112 and 

143 of 1968, D/- 22-5-1969, against order 
of Spl. J.. Gauhati, D/- 29-4-1968. 

(A) Criminal Law Amendment Act 

(1966), S. 5 (1) (a) — Accused charged and 
tried with person not amenable to mili- 
tary, naval or air force law — Charge- 
sheet submitted and trial commenced long 
before 30-6-66 — Proceedings can be con- 
tinued by Special Judge even if charges 
bad been framed after 30-6-66 — Word 
'charged’ in section means . only the sub- 
mission of a charge sheet before that 
date and not the framing of a charge by 
the court. (Para 4) 

(B) Criminal Law Amendment Act 

(1966), S. 5 (1) (a) — Applicabilit.y — ^Ac- 
cused appearing in court before 30-6-GG in 
obedience to summons — Section applies 
to the case even though some of the 
documents referred to in S. 173, Criminal 
P. C. were not given to accused even 
long after 30-6-66 — In view of the fact 
that 'trial’ under S. 251-A (1), Criminal 
P. C. begins as soon as the accused ap- 
pears or is brought before court trial in 
the case must be taken to have commenc- 
ed long hefore 30-6-66 when the accused 
appeared in court — Criminal P. C. (1898) 
S. 251-A (1). (Para 5) 

(C) Criminal P. C. a898). Ss. 196-A (2), 
4 (n> and 221 — Prosecution for conspi- 
racy to commit offence under S. 5 (2), 
Prevention of Corruption Act and also for 
offence under that section — Sanction not 

IM/IM/E122/69/MKS/P 
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obtained in respect of conspiracy — Pro- 
secution must fail in respect of both of- - 
fences — Prevention of Corruption Act 
(1947), S. 5 (2). ; 

Where the accused is charged for two 
offences, narriely (1) conspiracy to com- 
mit an offence under S, 5 (2), Prevention 
of Corruption Act and . (2) the offence 
under that section committed in pursu- 
ance of that conspiracy both the charges 
must fail if there is no sanction under 
S. 196-A (2) in respect of the offence of 
conspiracy which is a non-cognizable one. 

(Para 17) 

A man who commits an offence imder 
sections 161 or 165 or 165A of the Indian 
Penal Code can be punished either under 
section 5 (2) of the Prevention of Cor- 
ruption Act or under the said sections of 
the Indian Penal Code. If the offence is 
investigated imder section 156, Criminal 
Procedure Code as a cognizable offence, 
the court can punish only under those 
sections of the Penal Code and the pres- 
cribed punishment is imprisonment of 
either description for a term which may 
extend to three years or with fine or with 
both. But if the offence under those sec- 
tions is to be punished under section 5 (2) 
of the Prevention of Corruption Act, the 
investigation must be under the Act and 
in that case no police officer below the 
rank of a Deputy Superintendent of 
Police can investigate it without the order 
of a Presidency Magistrate or Magistrate 
of the first class, as the case may be. 
An offence pimishable tmder section 5 
(2) of the Act is non-cognizable as sec- 
tion 156, Criminal Procedure Code which 
authorises an officer in charge of a Police 
Station to investigate a cognizable offence 
without the order of a magistrate, will 
not apply to investigation of an offence 
made under the Act, 

(Paras 14, 15) 

The offence of ’misconduct’ as defined 
in section 5 of the Act has a very wide 
meaning. It includes the offences rmder 
sections 161, 165, and 165A. Indian Penal 
Code and some more offences. The Pre- 
vention of Corruption Act creates two 
new rules of evidence, one imder S. 4 and 
the other under section 5 (3), of an 
exceptional nature and contrary to the 
accepted canons of criminal jurisprudenca 
These sections introduce an exception to 
the general rule as to the burden of proof 
in criminal cases and shift the onus on 
to the accused. Section 5 (2i prescribes 
a very severe punishment. In view of all 
these, the investigation into an offence 
of misconduct which is punishable under 
section 5 (2) has been left to police offi- 
cers of high rank and consequently such 
an offence is non-cognizable. AIR 1955 
SC 196, Rel. on. (Para 16) 

No question of remitting the case for 
reframing of charges can arise in the case 


as the charge of conspiracy refers to a 
non-cognizable offence only and not to 
cognizable , as weU as non-cognizable of- 
fence. Such a charge cannot exist in the 
eye of law as the court - could take no 
cognizance of such a conspiracy without 
sanction under section 196A (2)., of the 
Criminal Procedure Code, Hence the 
charges must be quashed. AIR 1961 SC 
1241, Distinguished. . (Para 18) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 SC 1241 (V 48)= 

1961 (2) Cri LJ 302, State of A. P. 

V. Kandimalla Subbiah 18 

(1955) AIR 1955 SC 196 (V 42) =; , 

1955 Cri LJ 526, H. N. Rishbud 

V. State of Dellu 10, 11, 14, 16 

. N, C. Malkani, S. K. Sen, A. R. Baner- 
3 ee (In No, 63), P. Chaudhuri, B. K. Gos- 
swami, M. S. Pathak (In No.' 87); D,. 
Pathak, P. P. (in No. 112) and J. Chou- 
dhuri, P. C, Kataki (in No. 143), for Peti- 
tioners; B. C. Barua, Advocate General, 
A. Singh P. P., D Pathak, P. P.. (in Nos, 
63, 87 and 143), G, Bhattacharjee, B. K. 
Goswami, P. C, Deka, B. C. Barua (in 
No. 112); for Opposite Parties. 

DUTTA, C. J.: This is a revision peti- 
tion. The petitioner’s case is that he had 
been serving in the Indian Army as a 
Commissioned Officer for 23 years and 
pensioned off since 1st December, 1967. 
In the year 1960 the Central Government 
decided to construct roads on the north- 
ern comers of India with one of the 
headquarters at Tezpur imder the com- 
mand of Brigadier O. M. Mani, Chief En- 
gineer and with sudi headquarters at 
■Dibrugarh, Along and other places in 
North East Frontier Agency under En- 
gineer Commanders. The petitioner was 
one of such Engineer Commanders and 
posted at Dibrugarh from November 1960 
to 2nd April 1962 under the said Chief En- 
gineer, as a Division Commander, local pur- 
chases of stores required for the const- 
ruction of roads, bashas, bridges and cul- 
verts, materials like bricks, broken bricks, 
bamboos ' thatch, timbers and sand etc. 
These materials had to be removed from 
Dibrugarh to Lekhabali, Sonarighat, Deo- 
righat and other places beyond the river 
. Brahmaputra and to be air-lifted to Along 
and other places in North -East Frontier 
Agracy from Mohanbari. The petitioner 
.was authorised to direct local purchases 
of the said materials up to the extent of 
Rs. 10,000/- per each supply, order to be 
issued by the petitioner under his signa- 
ture only and he was also authorised to 
enter into a contract to the extent of 
Rs. 5,00,000/-. The construction, of the 
roads was treated as an emergency, work 
and hence acceptance of the supply quo- 
tations and purchases on negotiations from 
suppliers were permitted and _ quotations 
from the suppliers were not insisted upon. 
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On the 5th July, 1963 that is more than 
one year after the petitioner was trans- 
ferred to Roorki as Commander of the 
G. R. _E. P. Centre, the Superintendent 
of Police of the Special Police Establish- 
ment, C. I. A., New Delhi fUed a first 
information report alleging that the 'peti- 
tioner and one Israil Khan had by mani- 
pulation. of quotations caused supply 
orders to be issued in the name of Israil 
Khan and Sons in which they were 
interested, giving exorbitant rates. It was 
alleged that the petitioner abused his 
position as a public servant in the matter 
of purchase of materials and also in 
carriage of stores by boats across the 
Brahmaputra and thereby committed mis- 
conduct in the discharge . of his duties. 
On these allegations a Special Judge by 
order dated the 29th April, 1968, framed 
charges against the petitioner and this 
revision petition has been filed for quash- 
ing the same. 

2. It is necessary to mention certain 
dates to show, how the case progressed 
during the course of nearly six years. 
The first information report was submitt- 
ed on 5-7-63, and the accused was put 
under suspension in October of that year. 
The statements of witnesses were record- 
ed from the 10th July up to the 13th 
October, 1964. Sanction for prosecution 
under Section 6 of the Prevention of Cor- 
ruption Act 1947 (hereinafter caUed the 
Act) was granted hy the Government on 

3- 9-64 and on 21-10-64 chargesheet was 
filed in Court. The accused was sum- 
moned to appear in Court in June, 1965 
and some documents under Section 173, 
Criminal Procedure Code were filed on 
the 18th November, 1966, As the accus- 
ed was not given copies of the said docu- 
ments, in April 1967. he filed an applica- 
tion for supply of relevant documents and 
the Court passed an' order on 15-5-67 for 
the supply of such documents to the ac- 
cused. 

The prosecution moved this Court 
against the order of the Judge dated 15- 
5-67 and this Court dismissed 'the peti- 
tion on 12-9-67, The accused also moved 
this Court for quashing the proceedings 
and this Court dismissed the petition on 
12-4-68. The charges were framed on 29- 

4- 68 and against this order framing the 
charges, this Court was moved on 1-5-68 
by a petition which is before us now. Tlie 
accused has first been charged of conspi- 
racy to commit an offence punishable 
under Section 5 (2) of the Act. Second- 
ly he has been charged for committing 
■that offence in pursuance of the cons- 
piracy. 

3. The first point raised by Mr. Mal- 
kani is that under Section 549 of the Cri- 
minal Procedure Code the Central Gov- 
ernment may make rules as to the cases 
in which persons subject to military. 


naval or air force law shall be tried by 
a Court to_ which the Code applies or by 
court-martial. The Central Government 
framed rules under the said section call- 
ed the Criminal Courts and Court Martial 
(Adjustment of Jurisdictic) Rules 1952, 
It is not necessary to quote all the rules. 
It will suffice to say that 'under rule 3 
of the said rules, when a person- subject 
to military, naval or air force law, is 
brought before a Magistrate on accusa- 
tion of an offence for which he is liable 
to be tried by court martial the Magis- 
trate is not to proceed with the case un- 
less he is moved to do so by the relevant 
military authority. He can, however, 
proceed with the case when he is of the 
opinion, fbr reasons, to be recorded, that 
he should so proceed without being, moved 
in that behalf by a competent authority. 

Even in such a case, the Magistrate has 
to give notice of his opinion to the Com- 
manding Officer and he is not to pass any 
order of conviction or acquittal or frame 
cliarge or commit the accused until the 
expiry of seven days from the service of 
the notice. The Commanding Officer can 
inform the Magistrate that in his opinion 
the accused should be tried by court- 
martial. Subsequent rules prescribe the 
steps to be taken thereafter. It is an 
admitted fact that in the instant case, 
these rules were not followed. 

It is conceded that section 549, Crimi- 
nal Procedure Code did not formerly ap- 
ply to proceedings before a Special Judge, 
However, by the Criminal Law Amend- 
ment Act of 1966 (hereinafter called the 
Act of 1966), it is declared that for the . 
purposes of 'the Criminal Law Amend- 
ment Act of 1952, by which the appoint- 
ment of Special Judges is provided, the 
Court of a Special Judge shall be deemed 
to be a Court of ordinary criminal jus- 
tice, Ihen sub-section (1) of Section 5 of 
the Act of 1966 reads as follows: 

"5. (!■) Notwithstanding anything con- 
tained in this Act or in ■fhe principal Act 
as amended by this Act, — 

(a) cases pending immediately before 
the 30th day of Jime, 1966, before a spe- 
cial Judge in which one or more persons 
subject to military, naval or air force law 
is or are charged with and tried for an 
offence rnider 'the principal Act together 
•with any other person or persons not so 
subject, and 

(b) cases pending immediately before 
•the said date before a special Judge in 
which one or more persons subject to 
military, naval or air force law is or are 
alone charged "with and tried for an 
offence imder the principal Act and 
charges have already been framed against 
such person or persons, 

shaU be tried and disposed of by the 
special Judga” 
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4. In the case before us the charge- 
sheet was submitted on 21-10-64 and the 
charge was framed on 29-4-68, The peti- 
tioner is charged and being tried together 
with a person who is not subject to mili- 
tary, naval or air force law. The learn- 
ed Advocate-General therefore submits 
that as the accused was charge-sheeted 
and his trial commenced before 30-6-66, 
clause (a) of the above section 5 (1) ap- 
plies in this case and the proceedings can 
be continued before the Special Judge. 
Mr. Malkani’s first contention is that the 
word ''charged” means framing of charge 
and therefore the above provision does 
not save the present proceedings as admit- 
tedly the charge was framed after the 
30th June, 1966. There is no force in 
this argument. The word "charged” can 
only mean the submission of the charge- 
sheet. 

It is obvious from sub-section (2'\ that 
where the accused is subject to military, 
naval or air force law, and is alone charg- 
ed and tried for an offence and charges 
have already been framed against such 
person before 30-6-66, the case shall be 
disposed of by the special Judge. This 
shows that a distinction is made between 
“charged” and "framing of charge.” 

5. Mr. Malkani next argues that 
"trial” begins only after the magistrate 
satisfies himself under Section 251-A (1) 
that all the documents referred to in 
Section 173, Criminal Procedure Code 
have been furnished to the accused. He 
points out that even long after the 30th 
June, 1966, some of the documents were 
not so furnished and the magistrate had 
to order the prosecution to furnish the 
same. Therefore, he contends that the 
trial did not begin before the 30th June, 
1966. There is no force in this argument 
either. The word "trial” was defined in 
the Criminal Procedure Code of 1872 to 
mean proceedings after the framing of 
charge. This definition was dropped and 
now there is no fixed or universal mean- 
ing of the said word. It must be constru- 
ed according to the particular context 
and intendment of each individual section. 
Under Section 251-A (1), the documents 
are to be given at the- commencement of 
the trial when the accused appears , or is 
brought before a magistrate' Therefore, 
obviously the trial under the section 
begins as soon as the accused appears or 
is brought before a magistrate. - .-In tMs 
view of the matter the trial of the ac- 
cused in the' present case began long 
before the 30th June, 1966 and clause (a) 
of Section 5 (1) of the Act of 1966 applies 
to it. 

6. The second contention of Mr. Mal- 
kani is that under Section 196A (2) of 
the Criminal Procedure Code, sanction of 
the State Government or a Chief Presi- 
dency Magistrate or District Magistrate 


specially empowered is necessary for a 
Court to take cognizance of an offence of 
conspiracy where the object of the cons- 
piracy is to commit any non-cognizable 
offence. In the present case charges have 
been framed on the allegation that' the ac- 
cused entered into a conspiracy to commit 
an offence under Ss. 5 (2)/5 (1) (dj of 
the Prevention of Corruption Act (here- 
inafter called the Act). A second charge 
has been framed on the allegation that 
the accused in pursuance of the said cons- 
piracy committed offences imder the said 
sections. 

7. It is pointed out that Section 5Abf 
the Act lays down that notwithstanding 
anything contained in the Code of Cri- 
minal Procedure, no police officer below 
the rank (a) in the Presidency to-sms of 
Madias and Calcutta, of an Assistant Com-, 
missioner of Police (b) in the Presidency 
town of Bombay, of a Superintendent of 
Police, and (c) elsewhere, of a Deputy 
Superintendent of Police shall investigate 
any offence "punishable under S. 161, Sec- 
tion 165, or Section 165-A of the Indian 
Penal Code or under sub-section (2) of 
Section 5 of this Act, without the. order 
of a Presidency Magistrate or a Magis- 
trate of the first class as the case may 
be, or make any arrest therefore without 
a warrant. 

8. In Section 4 (n) of the Criminal 
Procedure Code, non-cognizable offence 
is defined as an offence for which a Police 
officer may not arrest without a warrant. 
It is submitted that an offence under. 
Section 5 of tlie Act is non-cognizable as 
a police officer, which means any police 
officer, cannot make an arrest for it with- 
out a warrant. 

9. Civil Eevn. No. 53 of 1968 was heard 
by this Bench and it was submitted in 
that case on behalf of the petitioner that 
when the offence under Section 5 of the 
Act was investigated by an Inspector of 
Police, it would be non-cognizable, as the 
Inspector could not make an arrest with- 
out a warrant. But when it was inves- 
tigated by a Deputy Superintendent of 
Police, who could arrest without a war- 
rant, it would be cognizable. This ar^- 
ment was accepted. Now the contention 
is that an offence under Section 5 of the 
Act is always non-cognizable. It may be 
noted that in- Civil Kule No. 53 of 1968 
the offence was investigated by an Ins- 
pector of Police and in the present case it 
was investigated by a Deputy Superin- 
tendent of Police, The new contention is 
now for our consideration. 

10. At this stage we may deal with 
the history of the offence of bribery by 
public officers. Under the Criminal Pro- 
cedure Code, most of the offences relat- 
ing to public servants as such were non- 
cognizable. As pointed out by the Supreme 
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Court in H. N. Rishbud v.. State of Delhi, 
AIR 1955 SC 196, the underlying polics’ 
was that public servants who had to dis- 
charge their functions often' under diffi- 
cult circumstances, should not be expos- 
ed to the harassment of investigation 
against them on informations levelled, 
possibly by persons affected by their offi- 
cial acts, unless a magistrate was satisfi- 
ed that an investigation was called for 
and on such satisfaction authorised the 
same. 

There wais wide-spread corruption 
among the public servants in the wake of 
the second "World War due to various 
controls, licences etc.- introduced for 
regulating trade and commerce. So, the 
Act was passed in 1947 and it was laid 
down in SecUoh 3, that offences under 
Sections 161, 165 and 165-A of the Indian 
Penal Code would be deemed to be 
cognizable oSences for the purposes of 
the Criminal Procedure Code notwith- 
standing anything to the contrary contain- 
ed therein. It was also provided that a 
police officer below the r^c of a Deputy 
Superintendent of Police would not in- 
vestigate such an offence without the 
order of a Magistrate or make any arrest 
without warrant. This proviso was omitt- 
ed when Section 5-A of the Act was 
inserted. 

Then by the . Code of Criminal Pro- 
cedure (Amendment) Act 1955, Ss. 161 
and 165 were made cognizable and these 
sections were therefore omitted from 
Section 3 of the Act by an amendment 
of 1955, The result is that the offences 
under Sections 161, 165 and 165-A of the 
Indian Penal Code have become cogniz- 
able for the purposes of the Criminal 
Procedure Code. But it is laid down in 
Section 5-A of the Act that no police 
officer below the rank of a Deputy 
Superintendent of Police can investigate 
any offence punishable under the abpve 
sections or Section 5 (2) of the Act with- 
out the order of a Presidency Magistrate 
or Magistrate of the first class, as the 
case may be, or make any arrest there- 
for without a warrant, 

11. In the Rishbud case, AU^ 1955 SC 
196 mentioned above, the Supreme Court 
observed as follows; 

"■When, therefore, the Legislatmre 
thought fit to remove the protection of the 
public servants, in so far as it relates to 
investigation of the offences of corrup- 
tion comprised in the Act, by making 
them cognizable, it may be presumed 
that it was considered necessary to pro- 
vide a substituted safeguard from imdue 
harassment by requiring that the investi- 
gation is to be conducted normally by a 
police officer of a designated high rank.” 

12. The learned Advocate-General con- 
tends that -ffie above observation means 
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that an offence punishable under S. 161 
or 165 or 165 A, Indian Penal Code is 
cognizable and Section 5A of the Act. only 
provides a safeguard to public officers. 
He further contends that an offence puni- 
shable under Section 5 (2) of the Act is 
also cognizable under the Criminal Proce- 
dure Code as the punishment prescribed 
by it may extend to imprisonment for 
seven years and Section 5A only provides 
a safeguard. 

13. We do not think that the interpre- 
tation given by the learned , Advocate- 
General to the observation in question is 
correct. The offences of bribery and cor- 
ruption on the part of public officers, 
have been made cognizable for the pur- 
poses of the Criminal Procedure Code. 
But when investigation is made into such 
an offence under the Act, a safeguard is 
provided in Section 5A of the said Act. 
The Supreme Court does not say that 
such an investigation will be an investi- 
gation into a cognizable offence. 

14. The Criminal Law Amendment Act 
of 1952 provides for appointment of Spe- 
cial Judges for the trial of offences pimi- 
shable under sections 161 or 165 or 165A, 
Indian Penal Code or section 5 (2)' of the 
Act. As said above, the question is whe- 
ther an offence punishable imder S. 5 (2) 
of the Act is cognizable or non-cogniza- 
ble. In the Rishbud case, AIR 1955 SC 
196 the Supreme Court observed that 
offences were divided into two categories, 
cognizable and non-cognizable "for the 
purposes of investigation”. Section 155 (2) 
of the Criminal Procedure Code lays down 
that no police-officer shall investigate a 
non-cognizable case without the order of 
a magistrate. Section 156 of the said Code 
confers powers _ on any officer in charge 
of a police-station to investigate a cogni- 
zable case without any order of a magis- 
trate, Hence if an offence punishable 
under section 161 or 165 or 165A, Indian 
Penal Code is investigated under S. 156, 
Criininal Procedure Code as a cognizable 
offence, the court can punish only imder 
those sections and the prescribed punish- 
ment is imprisonment of either descrip- 
tion for a term which may extend to 
three years or with fine or with both. 

15. The offence of "misconduct” puni- 
shable under Section 5 (2) of the Act is 
defined in Section 5. "Misconduct” as 
defined there includes not only the off- 
ences under Ss. 161, 165 and 165A of 
the Indian Penal Code, but also some 
new offences. Hence a man who com- 
mits an offence under Section 161 or 
165 or 165A of the Indian Penal Code can 
be punished either under Section 5 (2) 
of the Act or under the said section of 
the Indian Penal Code. The punishment 
prescribed by Section 5 (2) of the Act is 
imprisonment for a term which shall not 
be less than one year and may extend to 
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seven years : and also fine. The Court 
ma 3 ^ however, for special reasons to be 
recorded in writing impose a sentence of 
imprisonment of less than one year. 

If an offence. under Section 161 or 165 
or 165A, Indian Penal Code is to be puni- 
shed under Section 5 (2) of the Act. the 
investigation must be under the Act and 
in that case no police-officer below the 
rank of a Deputy Superintendent of Police 
can investigate it without the order of 
a Presidency Magistrate or magistrate of 
the first class, as the case may be. An 
offence punishable imder Section 5 (2) of 
the Act is non-cognizable as section 156, 
Criminal Procedure Code which autho- 
rises an officer in charge of a police-sta- 
tion to investigate a cognizable offence 
without the order of a magistrate, will 
not apply to investigation of an offence 
made under Ihe Act. Thus, if a public 
servant is accused of accepting bribe, an 
investigation can be made under S. 156 
of the Cr. P. C. followed by a trial in 
which he can be convicted under S. 161, 
Indian Penal Code. But investigation may 
also be made under Section 5A of the Act 
follov/ed by a trial in which Sections 4 
and 5 (3) of the Act may be applied and 
the accused convicted under Section 5 (2) 
of the Act. The investigation under Sec- 
tion 156 Cr, P. C. will be an investiga- 
tion into a cognizable offence whereas 
investigation under Section 5A of the Act 
will be an investigation into a non-cogni- 
zable offence punishable under Section 5 
(2) of the Act. 

16. The above interpretation appears 
to be in conformity with the policy of 
the legislature to give protection to the 
public officers. As explained above, the 
offence of "misconduct” as defined in Sec- 
tion 5 of the Act has a very wide mean- 
ing. It includes the offences under Sec- 
tions 161, 165 and 165A, Indian Penal Code 
and some more offences. As pointed out 
by the Supreme Court in the Rishbud 
case, AIR 1955 SC 196 the Act creates 
two new rules of evidence, one under Sec- 
tion 4 and the other Section 5 (3) of an 
exceptional nature and contrary to the 
accepted canons of criminal .iurisprudence. 
These sections introduce an exception to 
the general rule as to the burden of proof 
in criminal cases and shift the onus on 
to the accused. Section , 5 (2) prescribes 
a very severe punishraent. In view of all 
these; the investigation into an offence of 
"misconduct” which is purdshable under 
section 5 (2^ has been left to police-offi- 
cers of high rank and consequently such 
an offence /is non-cognizable. 

17. In the instant case, two . charges 
were framed against the petitioner.- Ibe 
first charge is for conspiracy to .commit 
an offence punishable under Section 5 (2) 
of the - Act. As such an offence is non-’ 
cognizable, sanction imder Section 196A (2) 


of, the Criminal Procedure Code was 
necessary. No such sanction was obtain- 
ed.' Hence the charge for conspiracy can- 
not stand.. The second charge was for 
commission of offence pimishable ■ under 
Section 5 (2) of the Act "pursuant to 
the conspiracy.” As no cognizance of any 
case of conspiracy could be taken for 
want of sanction, the second charge must 
also fail. 

18. The learned Advocate-General sub- 
mits that if the charges are found to be 
invalid, the case should be sent back for 
reframing the charges. In this connec- 
tion he cites the judgment of the Supreme 
Court in The State of Andhra Pradesh 
V.- Kandimalla Subbiah, AIR 1961 SC 
1241 in which the case was sent back for 
reframing of charges. Iii that case the 
charge of conspiracy referred to certain 
cognizable as well as to non-cognizable 
offences. Hence the question of refram- 
ing of the charge could arise. But in the 
case before us the charge of conspiracy 
refesrs to a non-cognizabe offence only 
viz. an offence punishable under Section 5 
(2) of the Act. Such a charge cannot 
exist in the eye of law as the Court could 
take no cognizance of such a conspiracy 
without sanction under Section 196-A (2) 
of the Criminal Procedure Code. Hence 
the charges must be quashed. 

19. Mr. Malkani has strenuously argu- 
ed that the materials before the Special 
Judge disclosed no offence for which any 
charge could be framed and that the 
charges are so vague that the accused 
could not defend himself properly. He 
submits that several distinct offences, 
arising out of different transactions have 
been amalgamated in one charge. He fur- 
ther submits that the trial has been con- 
ducted in a most dilatory and vexatious 
manner and hence the entire proceedings 
are liable to be quashed. 

20. We need not go into the above 
questions as we are quashing the charges 
on the ground already stated. 

21. _ The petition is allowed and the 
charges are quashed. The rule is made 
absolute, 

22. Criminal Revisions Nos. 87, 112 & 
143 of 1968— Criminal Revisions Nos. 87, 
112 and 143 of 1968 are also heard with 
this petiffon as they all arise out of the 
same case. , The Delhi Special Police 
Establishment submitted charge sheet 
against Lt. Col. G. K. Apte (petitioner in 
Griminar Revision No. 63 of 1968), Major 
Sappa Hamid, K. K. Banerjee, who was 
the Ordnance Officer, Contractor Israu 
Khan, and three employees of the said 
contractor. - The learned magistrate dis- 
charged K. K. Banerjee and the employees 
of the contractor but framed charges of 
conspiracy against Lt. Col. G. K. Apte, 
Major Sappa Hamid and Israil Khan, 
Major Sappa Hamid and Israil Khan have 
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They are to be found in paragraph 31 and 
we make no apology for producing them 
in extenso: 

"It is not difficult to appreciate how and 
why the Legislature must have 
thought that it would be inexpedient 
either to define or describe ' in detail all 
the relevant factors which have to be. con- 
sidered in fijdng the fair price of an essen- 
tial commodity from time to time. In 
prescribing a schedule of maximum prices 
the Controller has to take into account 
the position in respect of production of 
the commodities in question, the demand 
for the said commodities, the availability 
of the said commodities from foreign 
sources and the anticipated increase or 
decrease in the said supply or demand. 
Foreign prices for the said commodities 
may also be not irrelevant. Having regard 
to the fact that the decision about the 
maximum prices in respect of iron and 
^eel would depend on a rational evalua- 
tion from time to time of all these varied 
factors, the Legislature may well have 
thought that this problem should be left 
to be tackled by the delegate with enough 
freedom, the policy of the Legislature hav- 
ing been clearly indicated by S. 3 in that 
behalf. 

x X X X X X 

In deciding the nature and extent of 
the guidance which should be given to the 
delegate Legislature must inevitably take 
into account the special features of the 
object which it intends to achieve by a 

particular statute Having regard to 

the nature of the problem which the 
Legislature wanted to attack it may have 
come to the conclusion that it would be 
inexpedient to limit the discretion of the 
delegate in fixing the maximum prices by 
reference to any basic price." 

17. It will now be useful at this stage 
to compare the provisions of Section 548 
of the Calcutta Municipal Act with the 
provisions of Section 114 of the Corpora- 
tion Act, with which we are concerned in 
this case. If sufficient guide-lines are 
found indicating the policy of the Legis- 
lature and the limits within which the 
tax should be imposed under Section 548 
of the Calcutta Municipal Act, we do not 
see why sufficient guide-lines cannot be 
said to exist in the provisions of Section 
114 of the Corporation Act as well. It is 
necessary to point out that the power to 
impose taxes, whether compulsory or 
optional, has been granted to the Corpo- 
ration for the purposes of the Act which 
itself is a sufficient guideline according to 
the decision of the Supreme Court. The 
Corporation is charged with multifarious 
duties. It has to find funds, finances and 
revenues for discharging its functions 
effectively and efficiently. It knows as a 
representative body what are the needs 
of its people, residents and citizens and 
mow they should be met. The proposals 
1970 Bom./5 HI G — ^20 


for imposing the tax in the fi,rst instance 
are subject to objections which are requir- 
ed to be considered. They are further 
subject to scrutiny , by the State Govern- 
ment at a responsible level. The rules to 
be made are again the responsibility of 
the State Government. All these safe- 
guards in our opinion, therefore, are suffi- 
ciently defensive to protect the provision 
from challenge as a piece of excessive 
delegation of legislative power. There is 
a provision for budget. The budget is to 
be scrutinised by the Government. There 
is overriding power in the State Govern- 
ment under Section 144 of the Corpora- 
tion Act to order exemption from payment 
of any tax in whole or in part in proper 
cases and in case of particular class of 
persons, and Government is also empower- 
ed to require the Corporation to reconsi- 
der its proposal of impost if it results in 
an unfair incidence or is injurious to the 
interests of the general public as provid- 
ed under^ sub-section (2) of Section 144. 
The guide-lines that are to be sought in 
the legislation are to be found in such 
and similar provisions of the Corporation 
Act and we are satisfied that on the test 
laid down in the case of Liberty Cinema, 
AIR 1965 SC 1107, by the Supreme Court, 
it cannot be said that Section 114 suffers 
from the vice of excessive delegation of 
legislative power. 

18. The learned counsel for the State 
has also relied upon some decisions taking 
a similar line. There are two decisions of 
this Court by which we are bound on 
similar provisions of the Act. The case of 
Kisan v. Bhusawal B,. Municipality. AIR 
1966 Bom. 15 was concerned with a chal- 
lenge to the power of the municipal 
authorities to impose a tax on professions, 
trades, callings and employments. S. 73 
of the Bombay Municipal Boroughs Act, 
1925, which empowered the municipal 
borough to levy a profession tax was 
challenged on the ground of excessive 
delegation. The learned Chief Justice, 
delivering the judgment on behalf of the 
Court, observed: 

"Since, however, the power to levy 
taxes is conferred on a Municipality for 
carrying on the local government it seems 
to us doubtful whether merely because 
the Legislature has left to each munici- 
pality to determine the rate at which it 
should levy the tax, it can be said that 
the Legislature has made excessive dele- 
gation of powers vested in it. Moreover, 
the power given to -the Municipality to 
levy this tax on professions, trades, call- 
ings and employments is not absolute or 
uncontrolled, as has been argued. The 
maximum rate, at which the tax can be 
levied is determined by Article 276 of the 
Constitution and it cannot exceed Rs. 250/- 
per azmum. The tax can be levied only 
for purposes of the Act. that is, in order 
to enable the Municipality to discharge 
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ibe obligations imposed upon it' by the 
Act. It must therefore have some relation 
to the needs and requirements of the 
Municipalities. The circumstances ■- and 
conditions of Municipalities vary. In -fix- 
ing the rate of tax the capacity of those 
on whom the liability will fall to bear 
the burden has to be taken into conside- 
ration. A rate of tax which residents of a 
large and prosperous city may be able to 
bear may be too heavy for people resid- 
ing in a small town. Every town and city 
is also growing and as the duties and res- 
ponsibilities of a municipality increase 
the need for additional taxation will 
arise. It is probably on account of these 
and other similar considerations that it 
has been left to each municipality to 
decide the rate at which it should levy 
the tax. Since, however, the rate of tax 
is to be determined having regard to the 
resources required by a municipality for 
performing its statutory duties, it cannot 
be said that the power given to a munici- 
pality to fix the rate is entirely unfetter- 
ed or uncontrolled.” 

19. The other case is Hirabhai Asha- 
bhai V. State of Bombay, AIR 1955 Bom. 
185. In that case. Section 169 of the Bom- 
bay Municipal Corporation Act, 1888, 
which empowers the Commissioner to 
charge for water supplied by measure- 
ment was under challenge. With regard 
to this challenge, the Court observed: 

"A delegation of certain functions is 
bad only if it amounts to an abdication 
by the Legislature. In other words, if the 
Legislature, instead of legislating itself, 
which is its own function, permits legis- 
lation by some other authority or again, 
to put it in different language, if the 
Legislature, without laying down the 
policy, permits the carrying out of a parti- 
cular activity or a particular function by 
some authority, then it might be said 
that the Legislature has abdicated its own 
functions. 

The contention that Section 169 consti- 
tutes a delegation of legislative function 
by the Legislature is therefore untenable.” 

20. The learned counsel for the res- 
pondent has made available to us a copy 
of the recent judgment of the Supreme 
Court in Civil Appeals Nos. 1857 and 1.858 
of 1967 in the case of Municipal Corpora- 
tion of Delhi V. Birla Cotton, Spihning 
and V/eaving Mills, Delhi. A short note 
also appears with regard to this" decision 
in 1968 S. C. N. 116 = (AIR 1968 SC 1232). 
In that case' the provisions of the Delhi 
Municipal Corporation Act, 1957, passed 
by Parliament and in particular the pro- 
"visions in Section '113(2)(d) and (3) and 
Section 150 were under challenge as 
suffering from the vice of excessive’ dele- 
gation. Section 150 is more or less ana- 
logous to Section, 114 of the Nagpur Cor- 
poration Act. Under Section 150 of the 


Delhi Municipal' Corporation Act, the- 
Corporation has been empowered to levy 
any of the taxes specified in sub-sec. (2) 
of Section 113 by passing a resolution for 
the same and defining the maximum rate- 
of the tax to be: levied, the class or classes 
of persons or the description or, descrip- 
tions of articles and properties to be 
taxed, the system . of assessment to be 
adopted and the exemptions, if any, to- 
be granted. Almost similar powers are 
given to the Nagpur Corporation under 
Sections 114 and 115 of . the Corporation 
Act. Under the Delhi Act. as in the case 
of the Nagpur Act, a proposak to levy a 
tax is subject to sanction of the Central 
Government (under the Nagpur Act, it is- 
subject to sanctiori of the State Govern- 
ment) and the actual rates can be deter- 
mined under the Delhi Act by passing a 
second resolution. The learned Chief 
Justice pointed out the various prowsions- 
in the Delhi Act regarding the Corpora- 
tion’s functions and duties and the neces- 
sity of raising funds for the same and 
found that there was guidance and policy 
as to the ambit and incidence of taxes 
and the provision was within the bounds 
of permissible delegation. In a concurring 
opinion, Hidayatullah J. (as he then was)' 
pointed out that the proper test to apply 
was whether the legislative will to impose- 
the tax is adequately expressed so as to- 
bind those who have to pay the tax. It 
was observed that the principle now- 
advocated that the legi.slature must itself 
impose the tax by laying down the rate, 
the persons to be affected and the manner 
of levy and collection when it concedes- 
power to Municipal Corporation appears- 
to be a novel doctrine which has not beerr 
accepted even in the land where thd 
doctrine about delegated legislation took 
its birth. It was further pointed out: 

"Local bodies are subordinate branches- 
of governmental activity. They are demo- 
cratic institutions managed by the repre- 
sentatives of the people. They function- 
for public purposes and take away a part 
of the government affairs in local areas. 
They are political sub-divisions and' 
agencies which exercise a part of State 
functions. As they are intended to carry 
on local self-government the power of 
taxation is a necessary adjunct to their 
other powers. They - function under the 
supervision of the. Government. This 
supervision is considered necessary, be- 
cause Municipal Councillors as a rule are 
unwilling to tax in a manner likely to 
affect themselves. House-holders seek -to 
transfer burdens to tradesmen and vice 
versa. To insist that the legislature should 
provide for every matter connected with 
municipal taxation would make munici- 
palities mere tax collecting departments 
of Government and not self-governing 
bodies which they are intended to be. 
Government might as well collect the 
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laxes and make them available to the 
municipalities. That is not a correct read- 
ing of the history of Municipal Corpora- 
tions and other self-governing institutions 
in our country.” 

lit’ was also observed: 

"The learned Chief Justice has upheld 
Section 150 by pointing out certain in- 
built safeguards in the Act which, in his 
view, save it from being characterised as 
a piece of excessive delegation. With all 
due respects we think this is not the only 
approach to the problem. We do not wish 
to be understood as saying that the con- 
ferral of a power of taxation on Munici- 
palities must always be accompanied by 
a detailed enumeration in the constituent 
Act of the rate of the tax, the persons to 
be taxed, the manner of the levy and 
collection, before it can be said that there 
are sufficient safeguards. Nor do we think 
that these matters cannot be left to the 
determination of the Municipal Corpora- 
tion subiect, of course, to such controls 
as the legislature may think necessary to 
effectuate its own will. While the provi- 
sions which have been characterised as 
safeguards (where found necessary) are 
desirable the proper test to apply is not 
the existence of safeguards but whether 
the legislative will to impose the tax is 
adequately expressed so as to bind those 
who have to pay the tax.” 

21. We have thus no doubt that the 
decision in Liberty Cinema’s case, AIR 
1965 S.C. 1107 and the latest decision in 
the case of the Municipal Corporation of 
Delhi, Civil Appeals Nos. 1857 and 1858 
of 1967 = 1968 S.C.N. 116 = (AIR 1968 3C 
1232) are ample authority in support of 
the contention of the respondent that the 
provisions in the Nagpur Corporation Act 
are adequate to indicate the legislative 
policy and the reasonable limits within 
which the power to tax can be exercised, 
and therefore the sections under which 
the power is exercised cannot be consi- 
dered as void or invalid on account of 
excessive delegation. 

22. The only ground on which the levy 
was challenged having failed, it is appa- 
rent that the petition must fail and is 
accordingly dismissed with costs. 

23. Leave to appeal to the Supreme 
'Court asked for orally is rejected. 

Petition dismissed; 

Leave to appeal refused. 
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Motilal Hirachand Marwadi, Appellant 
V. Sadabai w/o. Manikchand Bora and 
others. Respondents. 

A. P. A. D. No. 352 of 1960, D/- 30-1- 
1968 against decision of Extra Assistant 
J., at Ahmednagar in Reg. App. No. 201 
of 1957. 

Civil P, C. (1908), O. 21, Er. 92, 89 and 
90 — Sale held during judgment-debtor’s 
lifetime — Confirmed after death of 
judgment debtor — Omission to bring 
legal representatives on record — Sale is 
not vitiated. AIR 1952 Mad. 871 Diss. 

Where in an execution proceeding cer- 
tain property belonging to judgment 
debtor is sold when the judgment debtor 
was alive and party to the proceeding but 
the sale is confirmed subsequently after 
the death of the judgment debtor without 
bringing his legal representatives on 
record, then if the judgment debtor’s 
estate was properly represented at the 
date of the sale, even if the sale was con- 
firmed after the judgment debtor’s death 
without bringing his legal representatives 
on record, such omission or failure to 
bring legal representatives on record does 
not affect the validity of the sale.. This 
is because after sale is validly held, it is 
for the judgment debtor or his legal re- 
presentatives to decide whether the pro- 
visions of Rule 89 or 90 of Order 21 Civil 
Procedure Code should be availed of or 
not, and if they are not availed of and if 
the Court confirms the sale, the validity 
thereof will not be affected even though 
the legal representatives of the judgment 
debtor, who died after the sale but before 
confirmation thereof, ai-e not brought on 
record before confirmation of sale, as the 
jurisdiction of the Court is not affected 
thereby. AIR 1952 Mad. 871 Dissented. 
AIR 1955 Trav. Co. 92 & H890) ILR 12 
All. 440 (FB): (1895) ILR 17 All. 162. Ref.; 
AIR 1921 Bom. 385 & AIR 1936 Mad. 205 
(FB); AIR 1961 Cal. 336 (FB) & AIR 1958 
Mad. 317 & AIR 1958 Mad. 396 & AIR 

1929 Oudh. 235. Ref. (Paras 20, 22) 

Cases Referred: Chronological Paras 

(1961) AIR 1961 Cal. 336 (V 48) = 

65 Cal. WN 171 (FB), Shanti Devi 
V. Khandubala Dasi OL0 

(1958) AIR 1958 Mad. 317 (V 45) = 

(1957) 2 Mad. LJ 388, Veda Goun- 
dar V. Arunachallam 9 

(1958) AIR 1958 Mad. 396 (V 45) = 

1958-1 Mad. LJ 28, Lakshmi 
Ammal v. Thangaraju Padayachi 9 

(1955) AIR 1955 Trav. Co. 92 (V 42) 

= 1955 Ker. LT 46, Annie Marie 
Fernandez v. Matheran Madhavi 18. 21 


GM/GM/C829/69/GGM/B 



68 Bom. [Prs. 1-6] Motilal v. Sadabai (Chitale J.) A. I.fi. 


{1952) AIK 1952 Mad. 871 (V 39) = 

ILK (1952) Mad. 715, Arunachala 
• Chettiar v. Vadla Koundan iO 

(1945) AIR 1945 Pat. 1 (V 32)= ILK 
23 Pat. 528 (FB), Ajablal v. Hari- 
charan 18 

(1936) AIR 1936 Mad. 205 (V 23) = 

ILR 59 Mad. 461 (FB), Kanchan- 
malai Pathar v. Shaba ji Ran ah 
Sahib 18 

(1929) AIR 1929 Oudh. 235 (V 16) = 

ILR 4 Luck. 635, Kamakhya Dutt 
Ram V. Shyam Lai 9 

(1921) AIR 1921 Bom. 385 (V 8) = 

ILR 45 Bom. 1186, Shanlcar Daji 
V. Dattatraya Vinayak 18 

(1895) ILR 17 All. 162=1895 All WN 
35, Abdur Rahman v. Shankar 18 

(1895) ILR 19 Bom. 276, Aba Khesaii 
V. Dhondubai ' 18 

(1890) ILR 12' All. 440 = 1890 All. WN 
103 (FB), Sheo Prasad v, Hiralal 18 


M. L. Pendse, for Appellant: G. N. 
Vaidya with G. S. Gupte, for Respondents 
(Nos. 1, 2 and 3); S. M. Mhamane for Miss 
ilina Bal, for Respondent (No. 1). 

CHITALE, J.: — The facts giving rise 
to this appeal, briefly stated, are as 
follows; 

2, In Civil Suit No. 131 of 1923 money 
decree was obtained against Ratanchand 
Walchand and Hirachand Gambhirmal. It 
is not disputed that the decree was a ioint 
and several decree against both these 
judgment-debtors. In execution of that 
decree, auction sale in respect of the pro- 
perty involved in the present suit was 
held on 23rd March 1944. The sale was 
confirmed on 14th October 1944. For some 
reasons which are not clear on record, 
the sale certificate was issued as late as 
18th March 1953. It is not disputed that 
judgment-debtor Ratanchand Walchand 
died on 6th March 1935 i.e., long before 
the auction-sale in question was held. 
Judgment-debtor Hirachand Gambhirmal 
died on 21st April 1944 i.e. after the 
auction-sale in question, but within 30 
days thereof. The plaintiff Manikchand 
Daulatram Bora filed the present suit on 
10th August 1956 to recover possession of 
the three houses which are the subject- 
matter of the present suit on the basis of 
the sale certificate issued to him. 

3. Defendant Motilal Hirachand Mar- 
wadi, who is the son of above-mentioned 
judgment-debtor Hirachand, . by his,, 
written statement. Exhibit 10, . -contends 
that the suit is bad for want of necessary 
parties, it is barred by limitation,' the 
debt for wliich the property was sold was 
avyavaharik. i.e. illegal .' and immoral, 
hence riot binding on him, the decree in 
execution of which the sale was held is 
not binding on him as he was not a party 
to, the. suit, since he was not brought on 
record as Hirachand’s heir in the execu- 
tion proceedings, the auction sale is not 


binding on him,, and the present suit fo? 
possession iSj, therefore, not tenable. 

4. The learned trial Judge held that 
the. auction-sale in -question was not 
binding on the defendant, inasmuch as 
he was not brought on record on the date 
of confirmation of the sale. In view of 
this finding, he dismissed the plaintiff's 
suit with costs. It may be mentioned here 
that the defendant’s contentions that the 
debt for which the decree was passed was 
avyavaharik, that the suit was not ten- 
able for want of necessary parties, were 
not pressed in the trial Court. Although 
the plea of limitation was taken in the 
Avritten statement, no specific issue on 
that point was asked for in the trial 
Court. 

5. The plaintiff preferred an appeal 
to the District Court, Ahmednagar. The 
learned Assistant Judge, _ who heard the 
appeal, held that the auction-sale in ques- 
tion was legal and valid inasmuch as 
judgment-debtor Hirachand was alive bn 
the date of the sale, the fact that the 
heirs of the other judgnient-debtor 
Ratanchand were not brought ' on record 
did not matter as the decree in execution 
of which the auction-sale was held was a 
ioint and several money decree, and the 
fact that on the date of the confirmation 
of the auction-sale the present defendant 
was not brought on record as the legal 
representative of deceased judgment- 
debtor Hirachand did not vitiate the 
auction-sale. In view of these findings, he 
allowed the appeal, set aside the decree 
of the trial Court and decreed the plain- 
tiff’s claim. 

6. In this second appeal, Mr. Pendse 
for the defendant contends that the view 
taken by the trial Court is correct and 
that of the lower appellate Court is 
wrong. Mr. Pendse invites our attention 
to Sir Dinshah Mulla’s Commentary _ on 
Civil Procedure Code, Vol. I, 13th Edition, 
page 262. The learned author mentions 
that under the present Code of 1908 the 
words ’ "fully satisfied’’ have been substi- 
tuted for the words "fully executed”. 
Mr. Pendse further relies on the learned 
author’s observations at page 263 which 
are to the effect that the expression 'fully 
-executed’ gave rise to the question as to 
when a decree could be said to be "fully- 
executed”. The learned author then refers 
to the conflicting decisions- and observes;- 

"It was to remove this conflict of deci- 
sions that the word 'satisfied’ has been 
substituted in the present section for the 
word 'executed’. The effect of this altera- 
tion in the language is to supersede the 
Allahabad decisions in so far as they hold 
that after attachment it was not necessary 
to bring the legal representatives on the 
record, for a decree cannot be said to be 
fully 'satisfied’ rherely because the pro,-, 
perty was attached”. 
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7. Sub-section (1) of Section 50 of 
Civil Procedure Code 1908, reads thus:— 
”50. (1) Where a. judgment-debtor 
dies before the decree has been fully 
satisfied, the holder of the decree may 
apply to the Court which passed it to exe- 
cute the same against the legal repre- 
sentative of the deceased". 


8. In our opinion. Section 50 (1) mere- 
ly enables the decree-holder to apply to 
the Court which passed the decree to 
bring the judgment-debtor’s heirs on 
record, if he dies before the decree is 
Sully satisfied, and may also pray for 
execution against the legal representa- 
tives. The decree-holder may continue the 
same execution application or may get it 
dismissed and file another execution 
application against the legal representa- 
tives of the deceased judgment-debtor. 
It is, however, important to note that it is 
only the Court that passed the decree 
under execution that can faring the judg- 
ment-debtor’s legal representatives on 
record and can initially order execution 
against them, and then if necessary trans- 
fer the decree to another Court for exe- 
cution. The observations of the learned 
author relied upon by Mr. Pendse do not 
touch the point which we are required to 
decide. The material point that arises for 
our consideration is: If in execution pro- 
ceedings certain property belonging to a 
Sudgment-debtor was sold when he i.e. 
Sudgment-debtor was alive and was a 
party to the execution proceedings, but 
If that sale was subsequently confirmed 
after the judgment-debtor’s death, with- 
out bringing his legal representatives on 
record, is such sale invalid and not bind- 
ing on the judgment-debtor’s legal repre- 
sentatives? Order 21, Rule 92 of Civil 
Procedure Code provides that where no 
application is made under Rule 89, Rule 90 
or Rule 91 of Order 21 or where such 
application is made and disallowed, the 
Court shall make an order confirming the 
sale and thereupon the sale shall become 
absolute. On the wording of this rule, it 
Is quite clear that a statutory duty is cast 
on the Court to confirm a sale held in 
execution proceedings,, if no application 
to set aside that sale is submitted under 
Rule 89, 90 or 91 of Order 21, and also 
if - such an application is made and dis- 
allowed. Sir Dinshah Mulla in' his com- 
mentary under Order 21, Rule 92 at 
-page 1193, Civil Procedure Code, Vol. II, 
observes: — 

"Confirmation of sale under this rule 
does not require an _ application by the 
auction-purchaser. It is a statutory ^ duty 
cast on the Court, and if an application is 
. filed, it is not subject to any limitation." 


9. In the relevant foot-note, two Mad- 
ras decisions are referred to. They are 
Veda Goundar v. Arunachallam, AIR 
1958, Mad. 317 and Lakshmi Ammal v. 
Thangaraju Padayachi, AIR 1958 Mad. 


396. Mr. Pendse for the defendant does 
not challenge the correctness of this pro- 
position. He, however, points out that 
there is difference of opinion as to the 
legality of an auction-sale confirmed 
without bringing legal representatives of 
the judgment-debtor on record. Our at- 
tention is invited to Kamakhya Dutt Ram 
V. Shyam Lai, AIR 1929 Oudh 235, parti- 
cularly to the observations at page 237. 
The facts in this decision were similar to 
those in the present case." The relevant 
observations are at page 237, and the.y are 
as follows: — 

"The sale had taken place in the life- 
time of the judgment-debtor and there 
are no provisions in the Civil Procedure 
Code which require legal representatives 
of a judgment-debtor, who has died after 
the sale, to be brought on the record for 
the purposes of confirmation. The case 
rnay be different if a judgment-debtor 
dies before the date of the sale and the 
sale taken place behind the back of his 
representatives, but we express no opin- 
ion on that point. It may be mentioned 
that the_ Deputy Commissioner had direct- 
ed the issue of notice to the representa- 
tives of the deceased judgment-debtor 
under his order dated 11th November 
1925 (Exhibit 6). Unfortunately notice 
was not served. This fact, however, does 
not affect the validity of the confirma- 
tion.” 

In addition to the reasoning given in the 
above quotation, we may state that an 
auction-purchaser gets his title because 
of the auction-sale itself, and not because 
of the confirmation. It is true that the 
title which an auction-purchaser at a 
Court-sale gets is in a sense contingent, 
because it is subject to confirmation of 
the sale, but it cannot be said that he gets 
title because of the confirmation. Consi- 
dering the provisions of Order 21 of Civil 
Procedure Code, it is clear that once an 
auction-sale is validly held, the auction- 
purchaser is not required to submit an 
application to the Court praying for con- 
firmation of the sale. In other words, no 
legal duty is cast on the auction-purchaser 
to apply for confirmation. Rules 89 and 
90 of Order 21 Civil Procedure Code 
merely give a judgment-debtor an oppor- 
tunity to have the sale set aside on depo- 
siting in the executing Court the amount 
mentioned in rule 89 or to challenge the 
validity of the sale, if he desires to chal- 
lenge it, on the ground mentioned in 
Rule 90. As already pointed out, a statu- 
tory duty is cast on the Court to confirm 
a sale, if the same is not set aside by an 
application under Rule 89 or 90 or 91 of 
Order 21 of Civil Procedure Code. In view 
of this legal position, no representation 
for the judgment-debtor’s property is 
necessary at the stage of confirmation of 
a court sale. It is a well-established prin- 
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ciple, that where execution proceeds 
against the property of a iudgment-dehlor 
and any substantive step ; affecting the 
interest of the judgment-debtor in such 
property is taken in execution procee- 
dings, there must be proper representation 
for the property of the judgment-debtor, 
but once the sale has taken place, there 
seems to be no principle on. which it can 
be said that such representation is neces- 
sary at the stage of confirmation of the 
sale, which must follow as a matter of 
course, if the judgment-debtor does not 
challenge the sale by taking suitable steps 
or the sale is not otherwise set aside under 
Rule 89 or 91 of Order 21, Civil Proce- 
dure Code. It cannot, therefore, be said 
that a court-sale, which is properly held 
while the judgment-debtor himself was 
on record, but died after the sale and his 
legal representatives were not brought 
on record at the time of the confirmation 
of the sale, is not valid. 

10. Mr. Pendse for the defendant 
relies on Arunachala Chettiar v. Vadla 
Koundan, AIR 1952 Mad. 871. In this case 
also, the facts are similar to the facts of 
the present case. The learned Judge ob- 
serves: — 

"The position of purchaser after the 
sale and before the confirmation is that he 
has only a sort of inchoate interest which 
might become a vested interest in the 
property after confirmation”. 

11. Mr. Pendse relies on these obser- 
vations to contend that the auction-pur- 
chaser gets no title until' the sale is con- 
firmed. We are unable to accept this 
contention. In our opinion, it would be 
more accurate to say that an auction-pur- 
chaser gets title by the auction-sale, but 
it remains contingent until the sale is 
confirmed. In the above-mentioned Mad- 
ras decision, the learned Judge relies on 
Order 21, Rule 92(3), Civil Procedure 
Code to hold that an auction-sale cannot 
be confirmed in the absence of the legal 
representatives of the judgment-debtor. 
He observes: — 

"In my opinion an answer to the ques- 
tion raised by the learned Advocate for 
the appellant that the judgment-debtor’s 
legal representatives are . not necessary 
parties to a confirmation of sale is met by 
the language of Order XXI, Rule 92(3). 
Under that sub-clause a suit to set aside 
an order made under rule 92 shall not 
be questioned in a suit by any person 
against whom such an order is made is 
significant as indicating that if even an 
order of confirmation is made under 
Rule 92(1), it must be an order made 
against a person which implies that the 
confirmation order is made against the 
iudgment-debtor or in case of his death, 
against his legal representatives. The 
very object of that rule is to prevent the 
judgment-debtor, and in case he dies, his 
legal representatives, from agitating the 


question of the finality of the sale. In a 
later proceeding and to compel thgm to 
take proceedings under Rule 89 or 90 in 
cases in which the money is deposited or, 
the requirements of Rule 90 are satisfied,. 
The decision of the Oudh Court, over- 
looked, in my opinion, the language of 
clause (3) of Rule 92.” 

11-A. With respect, we are unable to 
agree v/ith this reasoning. As already, 
pointed out. Rules 89 and 90 of Order 21, 
Civil Procedure Code confer on a judg- 
ment-debtor ' the right to have the sale 
set aside either by payment of the neces- 
sary amount or by challenging the sale 
on the ground of material irregularities 
and/or fraud, but if the judgment-debtor 
fails to exercise the right conferred by, 
these rules, confirmation of sale must 
follow as a matter of course. Neither the 
decree-holder, nor the • auction-purchaser 
is required to take any step or to obtain 
any judicial order of the executing Court 
in order to have the auction-sale confirm- 
ed. It is because of the above right which 
is conferred on the judgment-debtor that 
he is precluded from challenging the 
validity of the sale by a substantive suit. 
Sub-rule (3) of rule 92 does not, in our 
opinion, indicate in any way that because 
the confirmation of an auction-sale pre- 
cludes the judgment-debtor from subse- 
quently challenging the sale b.y a suit, if 
necessarily follows that the order confirm- 
ing the sale cannot be passed unless the 
legal representatives of the judgment- 
debtor, who was alive at the date of the 
sale, are brought on record before the 
order confirming the sale is passed. As 
already pointed out, while confirming a 
court-sale the executing court does not 
pass any further judicial order adversely 
affecting the judgment-debtor’s interest 
but it merely discharges a statutory duty 
and records a legal consequence that 
must follow. Sub-rule (3) of Rule 92 also 
merely mentions the legal position arising 
on confirmation of a court-sale. It is urged 
that the legal representatives of the de- 
ceased judgment-debtor may not , be 
aware of the. auction-sale held against 
the judgment-debtor. That may or may 
not be so, but that would not confer any 
additional right on the legal representa- 
tives of the judgment-debtor — any 
higher rights than those of the judgment- 
debtor himself. 

12. In the above-mentioned Madras 
decision, the learned Judge further pro- 
ceeds to observe that there are decisions 
to the effect that before an auction-sale is 
confirmed, the interest of the. judgment- 
debtor can be attached by other decree- 
holders. In view of this, the learned Judge ^ 
observes: — 

• "The confirmation order therefore has 
got a double operation of divesting the 
judgment-debtor of his title in the , pro- 
perty and vesting it retrospectively in 
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"the auction purchaser to take effect from 
the date of the sale." 

13. In our opinion, it would not be 
correct to say that the title of the judg- 
ment-debtor passes on ’ to the ■ auction- 
purchaser on the date of the confirmation 
of the auction-sale. It may be that decree- 
holders other than the decree-holder who 
has brought the property to sale may 
attach the judgment-debtor's interest, 
whatever it is, because in case the auc- 
tion-sale is set aside, such attachment 
■may be effective. That would not, how- 
ever, have any bearing on the question of 
the validity of the sale. The validity of a 
■Court-sale must depend upon whether at 
the stage of confirmation in the case of 
such a sale validly held representation lor 
the' judgment-debtor’s estate is necessary. 
As pointed out above, confirmation must 
follow as a matter of course, if the judg- 
ment-debtor does not choose to challenge 
the sale or have it set aside on paying 
the necessary amount. It is for the judg- 
ment debtor or his legal representatives 
to exercise the above right to have the 
sale set aside within the time provided 
by law and on failure to exercise that 
■right, confirmation of sale must follow 
as a matter of course and whether the 
legal representatives of the judgment- 
debtor were brought on record before 
confirmation of the sale or not would be 
immaterial, representation for the estate 
being unnecessary merely for confirma- 
tion of sale, tha-t being in such cases a 
legal consequence that must follow. 

14. In the above-mentioned Madras 
•decision, at page 872 the learned Judge 
pbserves; — 

"In a case where the judgment-debtor 
or his legal representatives are parties to 
the proceedings they would undoubtedly 
be aware of the sale and within the 
period of limitation provided by law, 
namely, thirty days, they would be in a 
position to take steps to have the sale set 
aside either by deposit of the money, or 
if the sale was -vitiated by irregularities, 
by an application under Order XXI, 
Rule 90". 

15. In our opinion, the mere fact that 
the legal representatives of a judgment- 
debtor, who was alive and a party to the 
■execution proceedings at the date of the 
auction-sale, may not be aware of that 
sale would not affect the legal position. 
Legal consequences in respect of any right 
or property do not cease to follow because 
of such ignorance. The legal representa- 
tives step into the shoes of the judgment-- 
debtor, they have to exercise their legal 
rights within the period of limitation and 
ignorance as to the rights and liabilities 
of their predecessor cannot be a ground 
to hold that the legal representatives of 
such a judgment-debtor would be neces- 
sary parties at the date of the confirma- 


tion of the auction sale held while the 
judgment-debtor was a party to the exe- 
cution proceedings. ■ Once that period of 
limitation begins to run, it would not 
stop merely by the death of the judg- 
ment-debtor. 

16. Mr. Pendse ' referred to the Full 
Bench decision of Calcutta High Court in 
Shanti Devi v. Khandubala Dasi, 65 Cal. 
W.N. 171 = (AIR 1961 Cal. 336) (FB). This 
decision is distinguishable on facts. In 
that case, the judgment-debtor died after 
the issue of the proclamation of sale, but 
before the date of the sale itself. Reliance 
is placed on the observations at page 178, 
(of Cal. W.N.) = (at p. 340 of AIR) which 
are as follows: — 

"A court sale of the property of the 
judgment-debtor after his death without 
impleading his legal representative does 
not bind the representative, at whatever, 
stage of the execution proceedings the 
judgment-debtor might have died and 
irrespective of whether the sale was in 
execution of a money decree or a rent 
decree or a final decree for sale in a 
rnortgage suit. Such a sale does not bind 
his representative where the death takes 
place after the commencement of the 
proceedings for execution of a money 
decree." 

17. In our opinion, there is a good 
deal of difference in an auction-sale held 
without bringing the judgment-debtor's 
heirs on record and an auction-sale held 
with the judgment-debtor on record to 
represent the estate, but merely confirm- 
ed after his death without bringing his 
legal representatives on record. At the 
date of sale, which is a substantive step 
in execution, representation for the estate 
of the judgment-debtor is essential and 
absence of such representation will affect 
the validity of the sale, but such repre- 
sentation is not, in our opinion, necessary 
for mere confirmation of an auction-sale 
otherwise validly held. 

18. The learned appellate Judge relied 
on Aba Khesaji v. Dhondabai, (1895) ILR 
19 Bom. 276, Sheo Prasad v. Hiralal, 
(1890) ILR 12 All. 440. and Abdur Rah- 
man V. Shanlrar, (1895) ILR 17 All. 162. 
Mr. Pendse refers to -Sir Dinshah Mulla’s 
commentary, oh Civil Procedure Code, 
under S. 50, and points out that these deci- 
sions may not be said to lay down the 
correct law after the amendment to 
Section 50. These decisions go to the 
extent of holding that if the property was 
properly attached with notice to the judg- 
ment-debtor, subsequent proceedings in 
execution could not be held to be void 
even if the judgment-debtor dies subse- 
quent to the attachment and his legal 
representatives are not brought on reco^. 
In the present case, we need not go to 
that length. On the facts stated above. It 
is clear that the judgment-debtor did re- 
present his estate at the date of the sale. 
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The learned trial Judj^e relied upon 
Shankar Daii v. Dattatraya Vinayak, ILR 
45 Bom. 1186 = (AIR 1921 Bom. 385), Kan- 
chanmalai Pathar v. Shahaji Raia Sahib, 
ILR 59 Mad. 461= (AIR 1936 Mad. 205) 
(FB), and Ajablal v. Haricharan. ILR 23 
Pat. 528 = (AIR 1945 Pat. 1) (FB). As the 
lower appellate Court points out. these 
cases are distinguishable on facts. During 
arguments, Mr. Pendse further referred 
to ILR 59 Mad. 461 = (AIR 1936 Mad. 205) 
(FBh and Anni Marie Fernandez v. 
Mathavan Madhavi, AIR 1955 Trav. Co. 
92. These cases also are distinguishable 
on facts. ILR 59 Mad. 461 = (AIR 1936 
Mad. 205) (FB) is no doubt a Full Bench 
decision, but that was a case in which 
sale was held after the death of the judg- 
ment-debtor without bringing judgment- 
debtor’s heirs on record. The terms of the 
proclamation of sale were settled and sale 
was ordered while the judgment-debtor 
was alive and a party to the execution 
proceedings, but he died before the sale 
was actually held. At page 471 of the 
report, (ILR ]\_ad.) = (at p. 206 of AIR), 
Cornish J. observes: — 

’’On the death of a judgment-debtor the 
decree cannot be executed against him, 
Sor there is no such thing as execution 
against a dead man. His property remains 
subject to the decree and to an attach- 
ment upon it, notwithstanding that it has 
passed to his heir or to a surviving copar- 
cener or if there is an executor, has vest- 
ed in his executor. But his death effects 
a change in the parties liable to execu- 
tion. The legal representative has stepped 
Into the place of the deceased judgment- 
debtor, with the liability under the decree, 
though his liability is limited to the 
extent of the deceased’s assets which 
have come into his hands and have not 
been duly administered by him. In these 
well-known principles lies the reason for 
the provision in Section 50 enabling the 
decree-holder whose decree has not been 
fully satisfied prior to the death of the 
Sudgment-debtor to apply to the Court 
to execute the decree against the legal 
representative. They also explain the 
notice required by Order XXI, Rule 22. 

’Tt is quite new to me”, 

said Cotton L. J. in In re Shephard, 
Atkins V. Shephard, (1889) 43 Ch. D. 131, 

"to hear it alleged that there is anything 
In the rules to enable the Court to make 
an order against a person who is not a 
party to the action. It is against all prin- 
ciple to proceed against him until he has 
been brought before the Court or all pro- 
per steps to bring him before the Court 
have been taken ineffectually.” 

Those observations appear to me to be 
very pertinent to the case where the 
Court proceeds in execution of a decree 
made against A to sell property which on 
A’s death has devolved on B without an 

j 
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opportunity to B of coming before the 
Court to show cause why. execution 
should not proceed against him.” 

19. The. learned Judge then, refers to 
the conflict of judicial opinion on the 
question whether application under S. 50 
and notice under Order 21, R. 22 Civil, 
Procedure Code are the foundation of 
Court’s jurisdiction. That was the main 
question considered by the Full Bench. 
•The observations quoted above indicate 
that the underlying principle is that there 
must be representation for the property 
to be proceeded against in execution pro- 
ceedings. As pointed out above, once sale 
is validly held in execution proceedings; 
with regard to the property thus sold, 
there is no further execution to be order- 
ed by the Court, hence the question of 
representation for the property already 
sold does not arise at the time of confir- 
mation of such a sale. The judgment- 
debtor or his legal representatives have 
the rights conferred by Rules 89 and 90 
of Order 21 Civil Procedure Code, but if 
these rights are not exercised by the 
judgment-debtor or his legal representa- 
tives. confirmation of sale must follow as 
a matter of course, unless the sale is set 
aside by the Court on an application 
under R. 91 of Order 21, Civil Procedure 
Code. The ratio of the decision in ILR 59 
Mad. 461 = (AIR 1936 Mad. 205) (FB) 
seems to have been summarised in the 
following observations by Varadachariar 
J. at page 494 (of ILR Mad.) = (at p. 214 
of AIR):— 

"Again, it is not justifiable to assume 
that, once the proclamation of sale has 
been settled after notice to the judgment- 
debtor, everything necessary to safeguard 
his interests has been done. There are 
provisions in the Code which secure very 
considerable practical advantages to the 
judgment-debtor right down to the mo- 
ment of sale and, under some of these, it 
is for him to take the initiative and not 
merely to oppose an application by the 
decree-holder, e.g.. Order XXI, Rules 69 
and 83; and, if the sale is to take place 
without any legal representative on 
record, these advantages will be denied 
to him.” 

20. As already pointed out above, 
after sale is validly - held, it is for the 
judgment-debtor or his legal representa- 
tives to decide whether provisions of 
Rule 89 or 90 of Order 21 Civil Procedure 
Code should be availed of or not, and if 
they are not availed of and if the Court 
confirms the sale, -the validity thereof will 
not be affected even though the legal re- 
presentatives of the judgment-debtor; 
who died after the sale but before con- 
firmation thereof, are not brought on 
record before confirmation of sale, as the 
jurisdiction of the Court is not affected 
thereby. The above Madras decision does 
not in our opinion help the defendant in 
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jthis case: the point before Madras High 
'Court was different. 

21. In AIR 1955 Trav. Co. 92 also the 
sale was held after the death of the judg- 
ment-debtor. That distinguishes the deci- 
sion. 

22. In our opinion, if the judgment-- 
debtor’s estate was properly represented 
at the date of the sale, even if the sale 
was confirnied after the judgment-deb- 
tor’s death without bringing his legal re- 
presentatives on record, such omission or 
failure to bring legal representatives on 
record does not affect the validity of the 
sale for reasons which we have indicated 
above. 

23. The next question for considera- 
tion is whether the plaintiff’s claim for 
possession of the entire suit property can 
be decreed. Mr. Pendse for the defendant 
contends that at best the auction-pur- 
chaser got the right, title and interest of 
only Hirachand, hence the plaintiff would 
not be entitled to the possession of the 
entire suit property. It was stated in the 
Courts below and also before us that the 
other judgment-debtor Ratanchand died 
without leaving any known heirs or legal 
representatives. It is urged that even if 
there are no heirs, Ratanchand’s interest 
would pass on to the State and the plain- 
tiff would not be entitled to possession of 
the property that belonged to Ratan- 
chand. Ratanchand died before the auc- 
tion-sale itself was held, hence it would 
be correct to say that the auction-sale 
would not be binding on Ratan- 
chand or his legal representatives. We 
are, however, required to find out whe- 
ther decree for possession in respect of 
the entire suit property can be passed 
against the present defendant. The defen- 
dant in lus written statement. Exhibit 10, 
nowhere states that he is not in posses- 
sion of the entire suit property, nor does 
he state that Ratanchand has any inte- 
rest in the suit property. If it is clear on 
the defendant’s own written statement 
that he is in possession of the entire^ suit 
property and if his right, title and inte- 
rest has passed on to the auction pur- 
chaser i.e. the present plaintiff, there is 
no reason why decree for possession of 
the entire suit property should not be 
passed in favour of the plaintiff. Ratan- 
chand’s legal representatives — if any — 
may, if they are so advised, dispute the 
plaintiff’s right to _ possession, _ if they 
have a remedy available at law i.e., if it 
is within limitation. So also the State 
may, if it thinks proper, take the neces- 
sary steps, if it is correct to say that 
Ratanchand’s property has escheated to 
the State. We are not concerned wxtn 
those questions in this appeal. 

24. For reasons indicated above, we 
confirm the decision of the lower appel- 
late Court and dismiss the appeal witn 
costs. 
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25. A copy of this judgment may be 
sent to the State Government. 

Appeal dismissed. 
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Gotiram Nathu Mendre, Appellant v. 
Sonabai w/o. Savleram Kahane and others. 
Respondents. 

A. F. A. D. No. 331 of 1960, D/- 16-7- 
1968 against decision of Asst. J., Ahmed- 
nagar in Appeal No. 284 of 1957. 

(A) Limitation Act (1908), S. 91 — ^Limi- 
tation Act (1963), S. 59 — Voidable sale, 
setting aside — Person other than a re- 
versioner at whose instance sale is void- 
able must sue to set aside the sale. 

Where a sale is voidable at the instance 
of a person interested he can only get it 
set aside by a suit. This will however not 
apply to a reversioner challenging a sale 
by a limited owner. A reversioner may 
treat such a sale as a nullity, without the 
intervention of a Court. A person other 
than a reversioner must sue to set aside 
a voidable sale even if he is not a party 
to the instrument or a person claiming 
under a person who has executed the 
instrument and even if the onus of prov- 
ing circumstances establishing the void- 
ability of the instrument is not upon him, 
but on the person affirming the instru- 
ment. A sale by an executor in contra- 
vention of the terms of the %vill being 
voidable under S. 307 of the Succession 
Act the legatee has to sue to set aside the 
sale. AIR 1918 Bom. 188 (FB) Poll., AIR 
1920 Bom. 1 (FB) & (1907) ILR 34 Cal. 
329 (PC) & (1891) ILR 14 Mad. 26 & (1912) 
ILR 36 Mad. 575 Ref. (Paras 17 and 18) 

(B) Succession Act (1925), S. 307(2) — ■ 

Word restriction includes and covers 
a total prohibition. AIR 1954 S.C. 634 & 
AIR 1960 S.C. 430 Rel. on. (Para 13> 

Cases Referred: Chronological Paras 
(1960) AIR 1960 SC 430 (V 47) = 

(1960) 2 SCR 375, Narendra Kumar 
V. Union of India 12 

(1954) AIR 1954 SC 634 (V 41) = 

Madhya Bharat Cotton Associa- 
tion, Ltd. V. Union of India 12 

(1953) AIR 1953 Bom. 424 (V 40) = 

ILR (1953) Bom. 1055, Ganga- 
dhar Balkrishna v. Dattatraya 
Baliram 19 

(1920) AIR 1920 Bom. 1 (V 7) = ILR 
44 Bom. 742 (FB), Fakirappa 

Limanna v. Lumanna Mahatu 
Dhamnekar 16 

(1918) AIR 1918 Bom. 180 (V 5) = 

ILR 42 Bom. 626, Laxmava v. 
Rachappa 16 

(1918) AIR 1918 Bom. 188 (V 5) = 

ILR 42 Bom. 638 (FB), Narsa- 
gauda V. Chawagauda 15, 16, 19 
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;{1912) ILR 36 Mad. 575 = 23 Mad. 

LJ 306, Ganapati Aiyar y. Siva- 

malai Goundan 15 

(1907) ILR 34 Cal. 329 = 34 Ind. 

App. 87 (P.C.), Biioy Gopal 

Mukerji v. Krishna Mahishi 

Debi 14, 16, 19 

(1891) ILR 14 Mad. 26; Unni ' v. 

Kunchi Amma 15 

Y. S. Chitale, for Appellant; R. B. Kot- 
wal, for Respondent No. 1. 

JUDGMENT: — This is a second appeal 
by the original plaintiff. Full facts leading 
to this appeal are set out in the judgment 
•dated 21st December 1966 of Mr. Justice 
M. V. Paranjpe who framed certain issues 
and referred the same for trial partly to 
the lower appellate Court and partly to 
the trial court, as will appear a little later. 
But for the purpose of the contentions 
taken before me I may perhaps set out 
a few of the facts which may be relevant 
for the purpose of those contentions. 

2. The plaintiff instituted the suit 
from which the present appeal arises 
against four defendants in the court of 
the learned Civil Judge, Junior Division, 
Ahmednagar at Sangamner for possession 
of a house mentioned in para 1 of the 
plaint. It was alleged that the house ori- 
ginally belonged to one Bhika Hari. Bhika 
Hari married six wives but had no son. 
On 7th December 1934 he made a will 
•bequeathing this house to his daughter’s 
son Shivnath. The will provided that his 
last wife Sakhubai should take the in- 
come during her lifetime as guardian of 
Shivnath for maintenance. Shivnath was 
the son of Kondabai, the daughter of 
Bliika Hari from his third wife, and not 
•from Sakhubai. Bhika Hari died on st 
January 1936 and on 16th June 1937 
Sakhubai executed a sale deed in respect 
of the property left by Bhika Hari in 
favour of the defendant No. 1 Sonabai. 
Sonabai was the daughter of Sakhubai 
by her first husband. Bhika Hari was her 
second husband. The sale was in the sum 
■ of Rs. 4,000/-, On 11th June 1941, the 
defendant No. 1 Sonabai executed a pos- 
sessory mortgage in respect of the pro- 

• perty in favour of Kankuchand Maganlal. 
The said possessory mortgage was later 
satisfied. On 20th May 1943 Sakhubai and 
Sonabai executed a second mortgage in 
favour of the plaintiff. On 1st June 1945 

‘Shivnath, the ultimate legatee under the 
will of Bhika Hari, attained majority and 

• on 18th March 1947 he executed a convey- 
ance of the property bequeathed to him 
by Bhika Hari in favour of the plaintiff. 
On 28th March 1951 the plaintiff filed the' 
suit for possession claiming to be the 
owmer under the sale .deed executed by 
Shivnath. The suit was - against the defen-, 
fiant No. 1 and the tenants of the property 

, ' defendants Nos. 2, 3 and 4. The plaintiff 
alleged that Sakhubai, the widow of the 
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testator 3hika Hari, had no authority, to' 
sell the suit property to the defendant 
No. 1 and that the transaction of sale in 
favour of the defendant No. . 1 was illegal 
and void and the defendant No. .1 derived 
no title thereunder. The plaintiff also 
. alleged that Sakhubai the widow of Bhika 
Hari had been the guardian of Shivnath, 
the plaintiff’s vendor.. , . 

3. The defendant No. 1 contended that 
Sakhubai had sold the suit property to 
her for legal necessity, that is to defray 
the expenses incurred in the litigation in. 
respect of Bhika’s property. She contend- 
ed that she had been in possession in her 
own right since the sale in her favour of 
16th June 1937. .In the alternative, the 
defendant No. 1 contended that Sakhubai, 
being the widow, was a legal heir of Bhika 
and the sale was valid. The defendant 
No. 1 also set up title by adverse posses- 
sion and took up the contention that the 
suit was barred by the law of limitation. 

4. The trial Court decreed the suit. 
The defendants appealed to the District 
Court at Ahmednagar. The learned Assis- 
tant Judge, however, disposed of the 
appeal only on one point holding that the 
suit was barred by Art. 44 of the Indian 
Limitation Act. He did not deal with the 
other points. He allowed the appeal and 
dismissed the suit. Against the said deci- 
sion the plaintiff has filed the present 
second appeal. 

5. When the second appeal came up 
for hearing before Mr. Justice M. V. 
Paranjpe, he found that the trial Court 
had not dealt with the question of adverse 
possession and he also found that the 
lower appellate Court had not dealt with 
the contentions of the parties other than 
that of limitation. He therefore, framed 
certain issues under the provisions of 
Order 41, Rule 25, C. P. C. and referred 
the issue as to adverse possession for trial 
to the trial Court. He also framed other 
issues on points which the lower appel- 
late Court had not dealt with in the fimt 
appeal and directed the lower appellate 
Court to return the, papers with the e-vi- 
dence on the issue as to adverse posses- 
sion, the finding of the trial court on that 
issue, and the findings of the lower appel- 
late Court on all the issues referred. The 
reference has since been returned, and 
this second appeal was thereafter placed 
before me for hearing. 

6. The findings of the lower appellate 
Court on the issues referred to it by Mr. 
Justice M. V. Paranjpe are that the defen- 
dant -No. 1 had not proved that she had 
acquired title to the suit property by 
adverse possession. It appears that both 
the trial C , .;rt as well as the lower appel- 
late Court came to the ■ conclusion that 
Sakhubai had been in physical, possession 
of ■ the property and not the defendant 
No. 1 Sonabai. This was a finding of fact. 
It was also found that the sale deed ot 
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0937 was not hollow or bogus, and that it 
was also not for legal necessity. With 
regard to defendants Nos, 2 to 4 it was 
found that they were not entitled to the 
•protection of the Bombay Rent Act, 1947, 
as against the plaintiff. 

7. Before me Mr. Kotwal appearing 
i- ior the respondents-defendants has taken 

only two contentions. The first contention 
is that the sale deed dated 16th June 1937 
executed by Sakhubai in favour of defen- 
dant No. i is at best voidable and not 
ab initio void. Unless the sale deed was 
set aside by a suit under the provisions 
of’ Art. 91 of the Indian Limitation Act, 
1908, it was good against the plaintiff. In 
any event, the plaintiff attained majority 
on 1st June 1945 and ought to have filed 
a suit for setting aside the sale 
■deed on or before 1st June 
1948. In absence of setting aside of the 
■sale deed, the present suit by the plain- 
tiff would not be maintainable. His 
second contention was that even if the 
sale deed was void, it ought to be held 
that the defendant No. 1 was in possession 
adverse to the plaintiff and his predeces- 
sor-in-title Shivnath for a period exceed- 
ing 12 years and had thus perfected her 
title. 

8, I shall first deal -with^ the conten- 
■' tion that the suit is not maintainable, on 

the ground that the sale deed dated ISth 
June 1937 is voidable and has not been 
set aside. An agreed translation of the 
will has been produced before me. The 
will is Ex. 57. The testator Bhika Hari 
■states in the will that a thought came to 
’his mind that after his death his immov- 
able property should go to Shivnath and 
that his last wife Sakhubai who was liv- 
ing with him should take the income 
during her lifetime as guardian of Shiy- 
nath for maintenance. After his death, 
the estate should not be wasted and the 
relations should not trouble Sakhubai. 
He states that the property disposed of 
by the will was self-acquired property. 
In the will he describes Sakhubai as 

?6Ijiri’'(Sakhubai, 

my v;ife in-charge of management). The 
w^ill provides that Sakhubai should incur 
expenses of obsequies out of the property 
of Blnka, and after Sakhubai’s death. 
Shivnath should get the property. If at 
the time of Sakhubai’s death Shivnath 
i was a minor his mother Kondabai should 
t take possession of the estate as guardian 
and should preserve the estate till Shiv- 
nath attained majority. The will also pro- 
vides that the testator’s sixth wife Sakhu- 
foai had no right to mortgage or sell the 
suit property and only the income should 
■be enjoyed. It will thus be observed that 
She will absolutely prohibits a sale or 
mortgage by Sakhubai. Mr. Kotival for 
defendant No. 1 contended that. 
Sakhubai was constituted an executor 


within the meaning of Section 2(c) of tha 
Indian Succession Act, 1925, which defines 
an executor as meaning a person to whom 
the execution of the last will of a deceas- 
ed person is, by the testator’s appoint- 
ment, confided. In the present case, the 
management of the property is confided 
to Sakhubai. She is to apply the income 
during her lifetime to her maintenance 
and to that of Shivnath. She is asked to 
perform the obsequies of the testator. 
She is called the guardian of the property 
of Shivnath and is referred to as 

(manager). In my opinion 
Sakhubai would be "executor” within tha 
meaning of that word in Section 2(c) of 
the Indian Succession Act, 1925. 

9, Section 307 (1) and (2) of the Indian 
Succession Act reads as under: — 

"307 (1) Subject to the provisions of 
sub-section (2), an executor or adminis- 
trator has power to dispose of the pro- 
perty of the deceased, vested in him under 
Section 211, either wholly or in part, in 
such manner as h_e may think fit. 

(2) If the deceased w^as a Hindu, 
Muhammadan, Buddhist, Sikh or Jain or 
an exempted person, the general power 
conferred by sub-section (1) shall be sub- 
ject to the following restrictions and con- 
ditions namely: — ’ 

(i) The power of an executor to dispose 
of immovable property so vested in him 
is subject to any restriction which may 
be imposed in this behalf by the w'ill ap- 
pointing him unless probate has been 
granted to him and the .Court which 
granted the probate permits him by an 
order in writing, notwithstanding tha 
restriction, to dispose of any immovable 
property specified in the order in a man- 
ner permitted by the order. 

(ii) An administrator may not, without 
the previous permission of the Court by, 
which the letters of administration were 
granted 

"(a) mortgage, charge or transfer by 
sale, gift, exchange or otherwise any im- 
movable property for the time being vest- 
ed in him under Section 211, or (b) leaso 
any such property for a term exceeding 
five years. 

(iii) A disposal of property by an exe- 
cutor or administrator in contravention of 
clause (i) or clause (ii), as the case may 
be. is voidable at the instance of any 
other person interested in the property." 

10. Section 307 (1) of the Indian Suc- 
cession Act, provides that subject to tha 
pro'visipns of sub-section (2) an executor 
or administrator has power to dispose of 
property of the deceased, vested in him 
under Section 211, either wholly or in 
part in such manner as he may think fit. 
Section 211 provides that the executor is 
the legal representative of the deceased 
person for all purposes, and all the pro- 
perty of the deceased person vests in 
him as such. It would, tberefore, appear 
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that Section 307(1) of the Indian Succes- 
aon Act confers on an executor or admin- 
istrator a general power to dispose of 
the property of the deceased subject, how- 
ever, to the provisions ' of sub-section (2). 
Sub-section (2) provides that if the de- 
ceased was a Hindu, as he was in this 
case, the general power to dispose of the 
property conferred .by sub-section (1) shall 
be subject to the following restrictions 
and conditions, namely, that the power of 
an executor to dispose of immovable pro- 
perty so vested in him is subject to ^hy 
restriction which may be imposed in this 
behalf by the will appointing him unl^s 
probate has been granted to him and the 
Court which granted the probate permits 
him by an order in writing, notwithstand- 
ing the restriction, to dispose of any 
Immovable property specified in the order 
in a manner permitted by the order. The 
generah power of disposal , over property 
conferred by Section 307(1) is therefore, 
subject to restrictions and conditions im- 
posed in the will. In this case the will 
totally prohibits sale and mortgage. Sec- 
tion 307 (2) (iii) provides that a disposal 
of the property by an executor in contra- 
vention of the restrictions and conditions 
contained in the will is voidable at the 
Instance of any other person interested 
In the property. The contention of Mr. 
Kotwal is that as in this case the will had 
imposed a prohibition on disposal of the 
property, the prohibition amounted ^ a 
restriction within the meaning of Sec- 
tion 307 (2) and the disposal of the pro- 
perty by Sakhubai to defendant No. 1 
was, therefore, voidable and_ not void. Ho 
further contended that a voidable instru- 
ment must be set aside at the suit of the 
person affected by it and but for sucn 
setting aside a suit by him for possession 
would not be maintainable. I shall, how- 
ever, deal with that aspect of the matter 
a little later. 

11. The contention of Mr. Kotwal that 
at best the sale deed dated 16th June 1937 
was voidable at the instance of Shivnath 
was objected to by Mr. Chitale appearing 
for the plaintiff on two grounds. He first- 
ly contended that Section 307 (2) talks of 
restriction, and not absolute prohibition. 
Kestriction merely confines the power of 
disposal within certain limits, whereas 
prohibition altogether forbids the disposal. 
He, therefore, contended that S. 307 (2) 
(iii) of the Indian Succession Act was not 
applicable to the facts of the case and 
the sale was void. His second contention 
was that the power to dispose of property 
referred to in sub-section (1) of Sec. 307 
Is the power contained in the will, and 
no power was conferred by Sec. 307 (1) 
as such. This second contention of Mr. 
Chitale has no validity because on the 
face of it sub-section (i) itself confers the 
general power of disposal and sub-sec- 
tion (2) also tallis of the general power 


conferred by sub-section (1) and provides 
that it shall be subject to the restrictions 
and conditions therein referred to, I. 
therefore, reject this contention straight- 
way. 


12. With regard to the first contention 
of Mr. Chitale that a prohibition is not a 
restriction, Mr. Kotwal has drawn my 
attention to two judgments of the 
Supreme Court interpreting, Articles 13 
and 19 of the Constitution of India which 
provide that reasonable "restrictions”, 
may be put by the Legislature on the 
fundamental rights guaranteed by the 
Constitution. The first judgment is in the 
case of Narendrakumar v. Union of India, 
AIR 1960 S.C. 430. It has ~ been held in 
that case that it is reasonable to think 
that the makers of the Constitution consi- 
dered the word "restriction" to be suffi- 
ciently wide to save laws inconsistent 
wth Art. 19 (1) of the Constitution of 
India or taking away rights conferred by 
the. article, provided this inconsistency or 
taking away was reasonable in the inte- 
rests of the different matters mentioned 
in the clause. The judgment proceeds to 
say that there can be no doubt that the 
trainers of the Constitution intended the 
^®®*^^^tion” to include cases of pro- 
The contention that a law 
prcmibiting exercise of a fundamental 
right IS in no case saved cannot therefore 
be accepted. It is undoubtedly correct, 
however, that when the restriction 
reaches the stage of prohibition, special 
to be taken by the Court to see 
mat the test of reasonableness is satisfied, 
pe other case is that of Madhya Bharat 

V. Union of India, 
.MR 1954 S.C. 634. There are in this case 
observations in the judgment of Bose J. 

effect that cotton being a commo- 
dity essential to the life of the commu- 
^ny, it IS reasonable to have restrictions 
+ may in certain circumstances ex- 
tend to total prohibition for a time of all 
normal trading in the commodity, and 

offend 

Art. 19(1) (g) of the Constitution, because 
sub-clause (5) validates it. It will, there- 
• interpreting certain 

Constitution of India, the 
word restriction” has been held to cover- 
f. ^ prohibition. However, words in 
the Constitution of India and Indian Suc- 
cession Act need not receive a uniform 
construction. I am referring to these judg- 
ments only to show that the word "res- 
triction IS capable of including and 
covering a total prohibition. Whether in 
section 307 of the Indian Succession Act 
this meaning should be given to the word 
_ restriction or not has to be determined 
independently. 


13. I am afraid, unless in Sec. 307 (2) 
the word restriction” is so interpreted 
as to cover a total prohibition of disposal 
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of property, the results will be iniquitous. 
The general power of disposal of property 
conferred by Section 307(1) is made sub- 
gect to the restriction imposed by sub- 
section (2). If the word "restriction” in 
sub-section (2) did not cover and include 
total prohibition, the consequence will be 
that the general power of disposal over 
property conferred by sub-section (1) will 
not be subject to or affected by total pro- 
hibition, and the executor will be free to 
dispose of the property in spite of the 
prohibition. The statutory general power 
of disposal conferred by sub-section (1) 
will override the prohibition, the general 
power not having been made subject to 
the prohibition. Thus, while restrictions 
on power of disposal will prevail total 
prohibition of disposal will not prevail. 
It cannot be that the general power of 
disposal over property is made subject to 
restrictions that is bound and confined 
wthin limits, but is not made subject to 
a total prohibition. If this contention of 
Mr. Chitale were correct, then notwith- 
standing a total prohibition of disposal of 

! property, the general power conferred by 
Section 307 (1) will remain. This cannot 
be the intention of the Legislature. I am, 
therefore, of the view, and I also hold, 
that in Section 307 (2) of the Indian Suc- 
cession Act the word "restriction” in- 
cludes and covers a total prohibition. The 
general power of disposal of property 
conferred by sub-section (1) is, therefore, 
subject to the prohibition on disposal im- 
posed by the will, and a sale in contra- 
vention of such prohibition is voidable at 
the instance of a person interested as pro- 
vided in clause (iii) of sub-section (2) 
of Section 307. Mr. Chitale’s contention 
that under sub-section (2) a disposal of 
property in violation of a restriction is 
made voidable but a disposal of property 
fn violation of prohibition will be totally 
void cannot be accepted, because neither 
Section 307 so provides, nor does such 
inference follow from it. I, therefore, hold 
that the sale by Sakhubai to defendant 
No. 1 Sonabai on 16th June 1937 was 
voidable within the meaning of S. 307 (2) 
fiii) of the Indian Succession Act. 

14. There has been considerable con- 
troversy on the point whether a sale 
which is voidable at the instance of a 
person interested can only be avoided by 
a suit or it is open to the interested person 
to declare that he will not be bound by 
it. Mr. Chitale contended that in case of 
a void as well as voidable transfer, all 
that the person interested has to do is to 
declare that he will not be bound by it. 
He invited my attention to the judgment 
of the Privy Council in the case of Bijoy 
Gopal Mukerji v. Krishna Mahishi Debi, 
(1907) ILR 34 Cal. 329 (P.C.). That was a 
case of reversioner filing a suit for pos- 
session %vithout a prayer for setting aside 
a transfer made by a Hindu widow. It 
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was held that a Hindu widow is tha 
owner of her husband’s property subject 
to certain restrictions on alienation and 
subject to its devolving upon her hus- 
band’s heirs upon her death. Her aliena- 
tion was not absolutely void, but it was 
prima facie voidable at the election of 
the reversionary heir, who may affirm it 
or treat it as a nullity- without the inter- 
vention of any Court, there being nothing 
to set aside or cancel as a condition prece- 
dent to his right of action. It was further 
held that the institution of a suit for pos- 
session showed his election to treat the 
alienation as a nullity, and in such a suit 
it was, therefore unnecessary for him to 
ask for a declaration that the transfer 
was inoperative. I might here observe 
that this case is a good authority 
where a reversioner seeks to 
recover . possession. A transfer 
by a Hindu widow will operate only dur- 
ing her life time. If the suit is instituted 
while the widow is living, it will not be 
maintainable and if a suit for possession 
is filed after her death, the transfer has 
already become inoperative and there 
certainly is nothing to set aside. But that 
case will not apply to a case such as the 
one I am dealing with wliich is not the 
case of a reversioner, but it is a case of a 
voidable transfer effected by an executor 
in violation of a restriction or prohibition 
in the will. 

15. Mr. Chitale then invited my atten- 
tion to a judgment of a Full Bench of 
this Court in the case of Narsagauda v. 
Chawagauda, ILR 42 Bom. 638= (AIR 
1918 Bom. 188) (FB). It was decided by 
the Full Bench of which Mr. Justice Shah 
was a member that Article 91, Schedule I 
of the Indian Limitation Act, 1908, did 
not apply to a suit for possession where 
the plaintiff alleged and proved that a 
sale deed was void because it was exe- 
cuted by him while he was a minor, but 
did not claim expressly to have it can- 
celled or set aside. It is not disputed by 
Mr. Kotwal that this judgment would be 
applicable to cases of void instruments. 
A sale deed executed by a minor is un- 
doubtedly a void instrument. On the 
question of voidable instruments, Mr. 
Justice Shah had something to say in a 
later case to which I shall refer, later. Mr. 
Chitale also invited my attention to two 
judgments of the Madras High Court in 
the cases of Unni v. Kunchi Amma, (1891) 
ILR 14 Mad. 26, and Ganapati Aiyar v. 
Sivamalai Goimdan, (1912) ILR 36 Mad, 
575. I consider it unnecessary to deal with 
these cases in detail in view of the direct 
judgments of our own Court on the point 
in controversy, to which I shall refer 
immediately. 

16. In the case of Fakirappa Limanna 
V. Lumanna Mahadu Dhamnekar, AIR 
1920 Bom. 1 (FB). it was held that where 
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a Hindu mother, acting as the natural 
guardian of her minor son, transfers pro- 
perty during his minority, the minor, in 
order to recover possession of the pro- 
perty <Bo transferred must sue to set aside 
the transfer, and such suit must be 
brought within three years of the minor 
attaining majority under Art. 44, and if 
he fails to bring such suit within that 
time, neither, he, nor the next reversioner 
can dispute the alienation. In this .iudg- 
ment earlier Division Bench decision in 
the case of Laxmava v. Rachappa, ILR 
42 Bom. 626= (AIR 1918 Bom. 180) and 
several other previous decisions of the 
Bombay High Court have been consider- 
ed. The iudgment of the Privy Council in 
(1907) ILR 34 Cal. 329 (PC) has also been 
considered. In the judgment of Mr. 
Justice Macleod, it has been observed 
that the argument that a plaintiff need 
not sue to set aside a transfer to which 
he is not a party may well apply to a suit 
by a reversioner impugning a transfer by 
a Hindu widow, for the widow represents 
her husband’s estate, and until her death 
there is no one who has a vested interest, 
nor is there an obligation on any one to 
take proceedings until the reversion falls 
in. After reviewing the judgment of the 
Privy Council and several judgments of 
Bombay and other High Courts, Mr. 
Justice Shah, who was a party to the 
Full Bench case in ILR 42 Bom. 638=- 
(AIR 1918 Bom. 188), observed that in 
some cases it was contended as well as 
held that whether a plaintiff must sue 
for cancellation of a document under 
which the defendant in possession claims, 
depends upon whether the onus of pro- 
ving circumstances establishing its vali- 
dity lies upon the plaintiff or upon the 
defendant. Mr. Justice Shah also consi- 
dered the argument which has been ad- 
vanced before me by Mr. Chitale that 
where a person is not a party to the 
Impugned instrument, nor does he claim 
under a person who has executed it, it is 
not necessary for him to have it set aside 
by a suit. Mr. Justice Shah held that this 
view was generally based upon observa- 
tions made in cases relating to suits by 
reversioners in respect of alienations 
made by widows inheriting their hus- 
band’s estates as such. Mr. Justice Shah 
was conscious of the fact that he himself 
had been a party to some decisions where 
such view had been taken in cases of 
reversioners. In fact in the case in hand 
Mr. Justice Shah was dealing with a suit 
of a person who was challenging a sale 
on his behalf effected by his mother dur- 
ing his minority vnthout having got it 
set aside by a suit. The minor was neither 
a party to the sale nor did he claim under 
his mother. He observed as under: — 

"On further consideration I am satis- 
fied that the necessity for suing to set 
aside a sale does not depend so much 
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upon the question v/hether the onus lies 
upon the plaintiff or the defendant "in 
the first instance, but upon the question, 
whether the sale is by a person wholly 
unauthorised or by a person who is auth- 
orised only under certain circumstances 
to alienate the property, or in other words- 
whether the ' sale is null and void or only 
voidable if the person interested seeks to 
void it. If the latter is the case, the per- 
sons concerned should ' sue to have it set 
aside if there is any article of the Limita- 
tion Act - applicable to such a suit. In the- 
present case Art. 44 applies, and therefore' 
the necessity of suing to set aside the sale- 
is established under the circumstances.” 

17. In the final analysis, what the Full 
Bench held was that where a sale was- 
voidable at the instance of a person inte- 
rested and there is an article in the Limi- 
tation Act applicable to such a suit, he 
can only get it set aside by a suit. In the- 
Indian Limitation Act, 1908 there was- 
Article 91 for setting aside voidable sales 
to which no other specific article was 
applicable. In the Limitation Act, 1963: 
there is Article 59. The position in law 
now, therefore, is that where a sale is- 
voidable at the instance of a person inte- 
rested he can only get it set aside by a 
suit. This will however not apply to - .a 
reversioner challenging a sale by a limit- ■ 
ed owner. A reversioner may treat such 
a sale as a nullity without the interven- 
tion of a Court. A- person other than a 
reversioner must sue to set aside a void- • 
able sale even if he is not a party to the 
instrument or a person claiming under a ' 
person who has executed the instrument . 
and even if the onus of proving circum- 
stances establishing the voidability of the 
instrument is not upon him, but on the ' 
person affirming the instrument. . . 

18. In the present case a suit to set 
aside the sale deed dated 16th June 1937 
would have been governed by the resi- 
duary Article 91 of Schedule I to the 
Indian Limitation Act, 1908. The said 
transfer being both voidable in terms of 
Section 307 of the Indian Succession Act 
and being governed by Article 91 of the , 
Indian Limitation Act, 1908, it was neces- 
sary for Shivnath to have it set aside by 
a suit within three years of Shhmath’s 
attaining majority, which he did on 1st 
June 1954. Since Shivnath has not got 
the sale deed set aside, I am afraid, a suit , 
for possession by him is not maintainable. 

19. The Full Bench decision in AIR 
1920 Bom. 1 was referred to in the case 
of Gangadhar Balkrishna v. Dattatraya 
Baliram, AIR 1953 Bom. 424 where^ it was 
held that an agreement entered into in 
contravention of Order 32, Rule 7(1). is. 
not altogether void, but is voidable only 
at the option of the minor and if it is so 
voided, the parties would ^ naturally be 
restored' to the position which they occu- 
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pied before the agreement was made. But 
if the minor does not avoid the agreement, 
the other parties were bound by the 
agreement, and it would be fully effec- 
tive against them. In the above case the 
judgments of Bombay High Court in ILR 
42 Bom. 638= (AIR 1918 Bom. 188) (FB) 
and the judgment of the Privy Council in 
(1907) ILR 34 Cal. 329 (PC) were also dis- 
cussed and thereafter their Lordships 
came to the conclusion that it was neces- 
sary for the plaintiff to have sued within 
three years of his attaining majority to set 
aside the impugned compromise. In view 
of these two judgments of the Bombay 
High Court, I am of the view that in this 
case also, it was necessary for Shivnath 
to file such suit within three years of 
Shivnath attaining majority. 

20. The next contention of Mr. Kotwal 
was that the defendant No. 1 had estab- 
lished her case of adverse possession. He 
contended that the sale deed in favour of 
Sonabai was executed on 16th June 1937 
and the present suit was instituted on 
28th March 1951. The defendant No. 1 
was in possession of the property from 
il6th June 1937 to 28th March 1951 ad- 
versely to Shivnath and the plaintiff. This 
argument of Mr. Kotwal, however, pro- 
ceeds on the assumption that on the exe- 
cution of the sale deed on 16th June 1937 
the defendant No. 1 entered into posses- 
sion of the suit property. But both the 
trial Court and the lower appellate Court 
have found it as a finding of fact that 
Sakhubai continued to be in possession 
of the suit property even after the sale 
deed of 16th June 1937. The defendant 
No. 1 was not in possession of the pro- 
perty at all and, therefore, cannot be in 
possession adverse to any one. This con- 
tention must, therefore, be rejected. 

21. In the result, the appeal must be 
dismissed and the plaintiff’s suit for pos- 
session must stand dismissed. In the cir- 
cumstances of the case, there will be no 
order as to costs throughout. 

Appeal dismissed. 
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Harbansingh Sardar Lenasingh and 
another. Accused, Appellants v. The State, 
Respondent. 

Criminal Appeal No. 573 of 1967, D/- 
5-12-1968. 

(A) Customs Act (19G2), S. 104(2) — 
Without unreasonable delay ■ — Persons 
detained by Customs authorities for inter- 
rogation and produced before the Magis- 
trate within 24 hours of their arrest — 
Provisions of section are not violated. 

S. 104(2) of the Customs Act comes into 
operation only after a person is "arrest- 
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ed” and not till then. It is analogous to- 
the provisions of Section 60 of the Crimi- 
nal P. C. Although there is no provision, 
similar to Section 61 of the Criminal P. C. 
which lays down a maximum period of 
24 hours within wliich an accused person 
should be put up before a Magistrate, 
that may have been unnecessary in wew 
of the fact that such a maximum period 
is now laid down by the Constitution it- 
self in Article 22(2) thereof. Where the 
accused persons had in fact been put up 
before the Chief Presidency Magistrate 
within 24 hours of their arrest, there is. 
no violation of S. 104(2). ffaras 4 and 5) 

(B) Criminal P. C. (1898), S. 46 — Ap- 
plicability — Arrest and custody — Dis- 
tinction — Person under surveillance 
making statement — Statement is not hit 
by S. 24, Evidence Act. 

Arrest is a mode of formally taking a 
person in police custody, but a person 
may be in the custody of the police in 
other ways. What amounts to arrest ia 
laid down by the legislature in express 
terms in S. 46 of the Code of Criminal 
Procedure, whereas the words "in custody”' 
which are to be found in certain sections- 
of the Evidence Act only denote surveil- 
lance or restriction on the movements of 
the person concerned, which may be com- 
plete as, for instance, in the case of an- 
arrested person, or may be partial. The 
concept of being in custody cannot, there- 
fore, be equated with the concept of a 
formal arrest and there is a difference 
between the two. Where after the state- 
ments recorded by the Customs authorities' 
due to the night fall the accused are put 
up before a Magistrate only next morn- 
ing, it cannot be said that accused were- 
arrested and as such any statement made- 
by them cannot be said to be in violation 
of S. 24, Evidence Act. 1885 All. W.N, 59 
(FB) Dist; AIR 1960 S.C. 1125 & AIR 1965 
S.C. 481 & (1900) ILR 25 Bom. 168, Ref. 

(Para 4) 

Cases Referred: Chronological Paras. 

(1965) AIR 1965 SC 481 (V 52) = 66 
Bom. LR 482 = 1965 (1) Cri. LJ 
490, Soni Vallabhdas Liladhar v. 

Soni Narandas 4 

(1963) AIR 1963 SC 1094 (V 50) = 

1963 (2) Cri. LJ 178, Pyare Lai v. 

State of Rajasthan 4 

(1960) AIR 1960 SC 1125 (V 47) = 

1960 Cri. LJ 1504, State of Uttar 
Pradesh v. Deoman Upadhyaya 4 

(1959) AIR 1959 SC 18 . (V 46) = 

1959 Cri. LJ 108, Ratan Gond v. 

State of Bihar 6 

(1957) AIR 1957 SC 637 (V 44) = 

1957 Cri. LJ 1014, Sarwan Singh 
Rattan Singh v. State of Punjab 6 

(1954) AIR 1954 SC 462 (V 41) = 

1954 Cri. LJ 1313, Hem Raj Devi- 
lal v. State of Ajmer 4 
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V. Mahesh 6 

(1900) ILR 25 Bom. 168=2 Bom. 

LR 761, Queen Empress v. Bas- 

vanta 4 

<1885) 1885 All. W.N. 59 (FB). 

Empress v. Madar 4 

R. Jethmalani with S. B. Keshwani, for 
Appellants; M.' B. Kadam, Asst. Govt. 
Pleader, for Respondent. 

VIMADALAL. J.:— This is an appeal 
filed by two accused persons who have 
been convicted by the Additional Sessions 
Judge, Tirana, of pfiences relating to the 
illegal importation and possession of 6920 
Tolas of gold, under Section 135 of the 
Customs Act 1962 as well as under Sec- 
tion 23 of the Foreign Exchange Regula- 
tion Act, 1947. It may be mentioned that 
the accused were also charged under 
R. 126-P of the Defence of India (Amend- 
ment) Rules, 1963, but were acquitted of 
that offence. 

2. The facts of the prosecution case 
.are that one Jokhi who was, at the mate- 
rial time, an Assistant Collector of Cus- 
toms, at Bombay, received some informa- 
tion on the night of 21st March 1965 that 
gold was going to be smuggled into India 
from a place near the bridge on the Bas- 
sein Va.1reshwari Road, that he, therefore, 
contacted witness Wagh who was then 
working as Deputy Superintendent under 
'him, and the said Jokhi, accompanied bv 
Wagh and two inspectors named Jadhav 
and Surti and a constable of that depart- 
ment, left Vadala at about 10 p.m. and 
reached Bassein at about 1-30 a.m., that 
they stopped their car near railway cros- 
sing along the Bassein-Vaireshwari Road, 
and stopped facing Vaireshwari side, after 
putting off the head-lights, somewhere 
near the wicket-gate of the level-crossing 
about 4 or 4 and half furlongs away from 
Bassein Station, that at about 2 a.m. they 
saw a car coming from the Vaireshwari 
side which came near the bridge and 
turned a little and put off its lights and ^ 
went on to the kachcha road leading to 
the salt pans, that the said car turned 
again and came towards the bridge, but 
halted after going off the road, that the 
said car waited there for about_ 10 or 15 ' 
minutes whereupon the raiding party 
started their vehicle to go to see what the 
matter. was, that in the meantime that 
car had come on to the main road and. the 
raiding party, therefore, intercepted the 
car by placing their own car across the 
road, and that all the persons from the 
raiding party then got down and went up 
to that car. The prosecution story is that, 
apart from the driver who was ■ at the 
wheel of that car, accused . Nos. 1 and 2 
were sitting on the rear side, that .Wagh 
and Jokhi questioned them as;to why they 
4iad come there, and in the beginning they 
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did not give any reply, but later on 
accused No. 2. stated that there was gold 
in the dicky of the car and that , the raid- 
ing party then opened the dicky and 
found that there were four gunny bags 
which were wet and ' .soiled and were 
heavy. The prosecution story further is 
that Jokhi then sent Wagh to get two 
panchas from Bassein Town which he 
did and the dicky was opened and the 
gunny bags shown to the panchas, as also 
the marks of the tyres on the kachcha 
road along which that car had proceeded, 
as already stated above, but Jokhi and 
Wagh ultimately decided that it would 
not be safe to open the bundles and make 
a panchnama in a lonely place like the one 
in which they were, and they, therefore, 
decided that they should go to their office 
in Bombay with the panchas where the 
property in question should, be opened and 
taken charge of under a panchnama. In- 
spector Surti, Jadhav, and Assistant 
Collector Jokhi sat in the car in 
which the accused were travelling, 
and the rest of the raiding party proceed- 
ed in their own car and the two cars re- 
ached Churchgate at about 9 a. m. The 
said bundles were . then opened in the 
presence of the panchas and were found 
to contain 6920 Tolas of gold with foreign 
markings and the panchnama which was 
made was concluded at about 2 p.m. on 
the 22nd of March 1965. The said bundles 
of gold, together with the car, were then 
sent to Superintendent Robb who took 
investigation of the case, he being the 
officer authorized to record statements 
under Section 108 of the Customs Act, 
1962. He first recorded the statement of 
the driver of the said car Bapu, and 
thereafter at about 4 p.m. he started re- 
cording' the statement of accused No. 2 
which he concluded at about 5 p.m. He 
then proceeded to record the statement 
of accused No. 1 and finished recording 
the same at about 6 p.m. Superintendent 
Robb then placed accused Nos. 1 and 2 
under arrest and sent them to the Azad 
Maidan Police lock-up, and they were 
put up before the Chief Presidency Magis- 
trate the following morning viz. on the 
23rd of March 1965. The Chief Presidency 
Magistrate having directed , that the accus- 
ed should be put up before the Judicial 
Magistrate, First Class, at Bassein, as the 
offence had been committed there, they 
were produced before that Magistrate and 
remanded into magisterial custody. ’ The 
formalities of sanction and other formali- 
ties having been gone through,- accused 
Nos.. 1 and 2 were thereafter prosecuted 
and were convicted by the trial Judge, as 
already stated above, and were sentenced 
to three years’ rigorous imprisonment for 
the offence under Section 135 of the 
Customs Act, 1962, and to one year’s rigo- 
rous imprisonment for the offence under 
Section. 23 of the 'Foreign Exchange Regu- 
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lalion Act, 1947. It is, from the said con- 
victions and sentences that both the 
accused have filed the present appeaL 

3. The. conviction of the accused per- 
sons is challenged by Mr._ JethmEdani on 
three grounds: (1) that the accused per- 
sons not having been taken to a Magis- 
trate till the 23rd of March 1965 in viola- 
tion of the provisions of Section 104(2) 
of the Customs Act, 1962, which enjoin 
that they should be put up before a 
Magistrate "without imnecessa:^ delay”, 
the confessions which were obtained from 
them whilst they were in illegal custody 
must be regarded as having been obtain- 
ed under compulsion and not to have 
been made volimtarily, with the result 
that they would be hit by the provisions 
of Section 24 of the Evidence Act; (2) 
that the confessions of the accused per- 
sons are, in any event, not true, there 
being evidence intrinsic in the confessions 
themselves to show the same, as well as 
extrinsic evidence to prove their falsity; 
and (3) that the extra-judicial confessions 
which were recorded required corrobora- 
tion, and on the only point in dispute in 
the present case, viz., the question as to 
whether tiie possession of gold by accused 
Nos. 1 and 2 was conscious, there was no 
corroboration in the other evidence led 
in the case, 

I will now proceed to deal with each of 
these contentions of Mr. Jethm^ani. 

4, As far as the first contention of Mr. 
Jethmalani, which was his main conten- 
tion, is concerned, it may at the very 
outset be pointed out that Section 104(2) 
of the Customs Act comes into operation 
only after a person is "arrested” and not 
tiU’then. It is analogous to the provisions 
of Section 60 of the Code of Criminal Pro- 
cedure. It is true that there is no provi- 
sion similar to Section 61 of the Code of 
Criminal Procedvure which lays down a 
maximum period of 24 hours within 
which an accused person shoxild be put 
up before a Magistrate, but that may 
have been unnecessary in view of the 
fact that such a maximum period is now 
laid down by the Constitution itself _ in 
Article 22(2) thereol It may be mention- 
ed that the accused persons had in fact 
been put up before the Chief Presidency 
Magistrate within 24 hours of their 
arrest. 

Mr. Jethmalani has, however, contend- 
ed that in so far as the accused persons 
were not free agents right from the time 
when the police contacted them at 2 am, 
on the night between the 21st and the 
22nd of March 1965, though they may 
not have been formally arrested, it must 
be held that they were in custody and 
tmder arrest, and the confessions cannot, 
therefore, be said to have been obtained 
without the use of some sort of threat 
within the meaning of Section 24 of the 
Evidence Act. Reference must be made in 
that cormection to Section 46 of the Code 
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of Criminal Procedure which lays down 
how an arrest is to be made. It states that 
in making an arrest the police officer or 
other person making the same shall actu- 
ally touch or confine the body of the 
person to be arreste4 unless there be a 
submission to custody by word or action. 
It is ffie contention of Mr. 
Jethmalani that the facts of the 
present case show, at any rate, 
a submission to the custody of the 
excise officer by the accused persons by 
action and they must, therefore, be deem- 
ed to have been under arre^ ever since 
the time when they were first apprehend- 
ed at 2 a.m. somewhere near Bassein, In 
support of that contention Mr. Jethmalani 
has relied upon an old decision of a Full 
Bench of the Allahabad High Court in the 
case of Empress v. Madar, 1885 All. W.N. 
59 (FB), but a careful perusal of that, case 
shows that in the judgment itself the 
learned Judges have made a distinction 
between formal arrest, and what they 
have called "a condition of restraint 
which, in fact, amoimted to the accused 
being in the custody of the police”, since 
the accused was not "a free agent capable 
of going whither he chose”. It is true 
that the learned Judges of the Allahabad 
High Court have excluded Ihe retracted 
confession before them on the ground 
that a confession obtained from an accus- 
ed person who, though not actually arrest- 
ed, had, "to all intents and purposes 

been in their custody” for an "unexplain- 
ed period of twelve days” could not be 
said to be a voluntary one, but, they have 
not in terms held that the accused per- 
sons before them must be deemed to have 
been under arrest as such. Mr. Jethmalani 
has also relied upon a decision of the 
Supreme Court of the United States of 
America in case of Benjamin McNabb v. 
United States of America, in which also 
the majority of Court hdd that the ad- 
missions of the petitioners having been 
improperly received in evidence, the con- 
victions could not stand. The Coiut based 
their decision on the fact that the peti- 
tioners before them had been detained in 
violation of the provisions of law which 
required that persons arrested must be 
immediately taken before a committing 
officer, and that the confessions obtained 
&om them were therefore not voluntary. 
It may be convenient at this stage to set 
out the precise position in regard to what 
happened in the present case after the 
accused persons were apprehended at 
2 a-m. somewhere near Bassein. When it 
was decided that the panchnama should 
be made in Bombay, and not at the lone- 
ly place at which the accused persons 
had been apprehended, the police party, 
the panchas and the accused persons came 
to Bombay and reached Churchgate at 
about 9 a.m. as is clear from the evidence 
of Superintendent Wagh as well as the 
panchnama (Ex. 12). The panchnama 
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(Ex. 12) was then continued in Bombay 
and was concluded at as late an hour as 
2 p.m. as is shown by what is recorded 
at the foot of the said panchnama itself, 
and it is not surprising that it shoiold 
have taken so long, having regard to the 
fact that the quantity of gold in respect 
of which the panchnama was made was 
as large a quantity as 6920 Tolas_ contain- 
ed in four gunny bags which, in their 
turn, contained seven jackets with innu- 
merable small pockets therein, with diffe- 
rent marldngs on the gold which had aU 
to be noted. After the panchanama was 
concluded at 2 p.m., the investigation 
was handed over to Senior Superinten- 
dent Kobb, and taking over charge of the 
investigation and the gold would itself 
take some time. Superintendent Robb 
then recorded the statement of the_ driver 
of the car Bapu. After the recording of 
the statement of Bapu was concluded, he 
started recording the statement of the 
2nd accused at about 4 p.m. and followed 
this up by the statement of the 1st accus- 
ed which he finished recording as late ^ 
hour as 6 p.m. It was after he had satis- 
fied himself from the statements of the 
accused persons and come to the conclu- 
sion that there was reason to believe that 
they were guilty of an offence punish- 
able under Section 135 of the Customs 
Act that he placed them under arrest in 
accordance with the provisions of S. 104(1) 
of that Act. It was then too late in the 
day to put them up before a Magistrate, 
and the accused persons were therefore 
put up before the Chief Presidency 
Magistrate the next day as stated in the 
evidence of Superintendent Robb. In 
view of this sequence of events, it could 
not possibly be said that there was “un- 
necessary delay” in putting up the accus- 
ed persons before a Magistrate within 
the terms of Section 104(2) of the Customs 
Act, 1962. The question, however, still 
survives as to whether the, accused per- 
sons could be said to have been in the 
custody of the excise officers so as to 
lead the court to the conclusion that the 
confessions obtained from them were not 
voluntary and were therefore hit by the 
provisions of Section 24 of the Evidence 
Act and should be excluded from consi- 
deration as was done by the Allahabad 
B[igh Court in the case of 1885 AU; W.N. 
59 (FB) which has already been cited 
above. Arrest is a mode of formaUy tak- 
ing a person in police custody, but a per- 
son may be in the custody of the police 
in other ways. What amounts to arrest is 
laid down by the legislature in express 
terms in Section 46 of the Code of Crimi- 
nal Procedure, whereas the words "in 
custody which are to be found in cer- 
tain sections of the Evidence Act only 
denote surveUlance or restriction on the 
movements of the person concerned, 
which may be complete as. for instance, 
in the case of an arrested person, or may. 
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be partial. The concent of being in cus- 
tody cannot, therefore, be equated with 
the concept of a formal arrest and, in my 
opinion, there is a difference between the 
two. Turning to the facts of the- present 
case, the learned Assistant ' Government 
Pleader sought to rely on the statement 
of accused No. 2 in answer to questions 
put to liim tmder Section 342 of the Cri- 
minal Procedure Code in the course of 
Which he has said that when the police 
party, the panchas and the accused per- 
sons came to Bombay from somewhere 
near Bassein on the morning of the 22nd 
of March 1965, and when they were near 
Bhendi Bazar, accused No. 2 told the 
driver to aUow him to get down, but the 
driver told him that he would go ahead 
and would come there again, and that 
later on he stopped the car near Church- 
gate in front of the excise office. In my 
opinion, that does not, however, show that 
the accused persons would have been 
aUowed by the excise officer to get down 
from the car, if they had wanted to do so, 
whatever the driver may have told them. 
The very fact that three excise officers. 
Including the Assistant Collector, made It 
a point to accompany the accused ' per- 
sons in their car whilst the rest of the 
police party and the panchas proceeded 
in the other car on their way back to 
Bombay, shows that there was some sort 
of surveillance or restriction on the 
movements of the accused persons ever 
since the time that they were apprehend- 
ed near Bassein at 2 a.m. on the night of 
21st March 1965. In view of the fact tiiat 
it has been held that customs officers are 
persons in authority within the terms of 
Section 24 of the Evidence Act (66 Bom- 
L.R. 482 at p. 484)= (AIR 1965 SC 481 at 
p. 483), there can be little doubt that ex- 
cise officers would also be persons in 
authority within the terms of that sec- 
tion. It has also been laid down by the 
Supreme Court that the expression 
"accused persons” in Section 24 indudes 
a person who subsequently becomes an 
accused, and that he need not have been 
accused of an offence when he made the 
confession in question (AIR 1960 S.C, 
1125 para 7). It must be noted that tiie 
expresrion "in custody” is not to be 
found in Section 24 of the Evidence Act, 
and the question as to whether an accus- 
ed person was in custody at the time of 
making a confession arises only for the 
purpose of finding out whether that con- 
fession "appears to the court to have been 
caused by inducement, threat or promise” 
within the terms of that section. Confes- 
sions made during the time that an accus- 
ed person was in illegal custody, or in 
the custody of the police, or has been 
tmder arrest and custody for a prolonged 
period of time have, no doubt, been ex- 
cluded by courts on the ground that they 
did not appear to have been made volun- 
tarily, but the custody in all those cases 
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was complete ciistody from which it ap- 
peared to the court that the confession 
could not be volxmtary. If the Allahabad 
ffigh Court intended to lay down any- 
thin more in. Madar’s case, 1885 AIL 
iW.N. 59 (FB), I do not agree with the 
same. In my opinion, however, the mere 
fact that there may be some restriction 
on the movements of the accused, or the 
accused person may be under some sort 
of surveillance at the time when he 
makes a confession, would not ipso facto 
vitiate the confession as being involun- 
tary. To draw such a conclusion would, 
in my opinion, be to make no more than 
a conjecture. Reference may be made in 
this connection to an old decision of this 
Court in the case of Queen Empress v. 
Basvanta, (1900) ILR 25 Bom. 168 in 
which it has been held that the use of the 
word "appears” in section 25 of the Evi- 
dence Act indicates a lesser degree of prq- 
' bability than would be necessary if 
"proof" had been required, but even so, 
the court observed (at p. 1172) as fol- 
lows: — 


"Still although we think that very pro- 
bably a confession may be rejected on 
weU-grounded conjecture, there must be 
something before the Court on which such 
conjecture can rest”. 


The same view now has been taken by 
the highest court in the case of Pyare Lai 
V. State of Rajasthan, AIR 1963 S.C. 1094, 
para 4, in which, after referring to the 
use of the word "appears" in Section 24 
of the Evidence Act it has been stated as 
follows: — 


"But under S. 24 of the Evidence Act 
such a stringent rule is waived but a 
lesser degree of assurance is laid down as 
the criterion. The standard of a prudent 
man is not completely displaced, but the 
stringent rule of proof is relaxed. Even 
so. the laxity of proof permitted does not 
warrant a court’s opinion based on pure 
surmise, A prima facie opinion based on 
evidence and circumstances may be 
adopted as the standard laid dowiu To 
put it in other words, on the evidence 
and the circumstances in a particular 
case it may appear to the court that there 
was a threat, inducement or promise, 
though the said fact is not strictly prov- 
ed This deviation from the strict stand- 
ards of proof has been designedly accept- 
ed by the Legislature with a view to 
exclude forc^ or induced confessions 
which sometimes are extorted and PPt m 
when there is a lack of direct evidrace. 
It is not possible or advisable to lay down 
an inflexible standard for gmdance of 
courts, for in the ultimate analysis it is 
the court which is called upon to exclude 
a confession by holding in the ^cum- 
stances of a particular case that Jhe con- 
fession was not made voluntarily . 

I must, therefore, proceed to consider 
whether there is anything in the evidence 


or the circumstances in the case before 
us to show that the confessions of the 
two accused were obtained by any induce- 
ment, threat or promise within the terms 
of Section 24 of the Evidence Act. It may 
be mentioned that there is no suggestion, 
and indeed, that has not been argued by 
Mr. Jethmalani at all, that there was any 
inducement or promise given to the 
accused persons at the time of obtaining 
their confessions which would vitiate the 
same. Mr. Jethmalani has however con- 
tended that the fact that the accused 
persons were in custody at the time when 
their confessions were taken amounted to' 
the use of some sort of threat in obtain- 
ing their confessions. In this connection, 
it may be mentioned that the first accused 
has in his statement imder Section 342 
of the Code of Criminal Procedure said 
that his signature to the statement was 
obtained by threat and by force saying 
that he would otherwise be beaten, but 
that is the first time that he has come 
out with the story of his statement hav- 
ing been obtained by threat. No such 
suggestion has been made to Superinten- 
dent Robb in the course of cross-examina- 
tion. Indeed, the cross-examination of 
Superintendent Robb shows that the case 
that was sought to be made out on behalf 
of the 1st accused was an entirely diffe- 
rent one viz., that two statements of his 
were recorded, and that what was being 
produced was not the original statement 
of the 1st accused. 

That was also the case that was sought 
to be made out in the cross-examination 
of Superintendent Robb as far as the 
2nd accused was concerned. It may be 
mentioned that the 2nd accused has, in 
bis statement made under Section 342 of 
the Code of Criminal Procedure, taken a 
totally different line from that which was 
adopted on bis behalf in the course of 
cross-examination of Superintendent 
Robb. He has first stated that he did not 
give a statement at all and that Superin- 
tendent Robb may have written anything 
he pleased, but has then proceeded to 
say that he wrote and signed as Superin- 
tendent Robb stated. There is. therefore, 
not even a suggestion of a threat contain- 
ed in that statement which accused No. 2 
has made under Sec. 342 of the Criminal 
Procedure Code. Even as fer as accused 
No. 1 is concerned since no such case was 
put to Superintendent Robb in the course 
of cross-examination, in my opinion, 
there is nothing in the evidence to lead 
us to the conclusion that any threat 
"appears" to have been used in procuring 
the confession of the 1st accused and I 
decline to come to such a conclusion 
merely on what he has said in his state- 
ment. A mere bald assertion of that 
nature by him cannot be accepted as true 
without more (AIR 1954 S.C. 462 para 8). 
Under the circumstances, the first and the 
main contention of Mr. Jethmalani that 
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the confessions in question are involun- 
tary and are, therefore, hit by the provi- 
sions of Section "24 of the Evidence Act 
and should be excluded from considera- 
tion, must be rejected. 

.5. The next contention of Mr. Jeth- 
malani that the confessions of the accused 
persons in this case cannot be true mtist 
also be rejected. It is true that the con- 
fession of the 1st accused is recorded in 
a manner which is somewhat incoherent, 
in so far as it states that what they set 
out to bring from Bassein were spare 
parts, and then abruptly states, in the 
course of the narrative which follows, 
that the, accused got down from, the car, 
went down the road and contacted the 
fishermen and ascertained that they had 
brought gold, but the mere fact that the 
confession is somewhat inartistically re- 
corded cannot lead to the conclusion that 
it is not true, Mr. Jethmalani has also 
commented on the fact that, according to 
him, there is a discrepancy between the 
respective versions given by the 1st accus- 
ed and by the 2nd accused in regard to 
the circumstances in which they got 
acquainted with each other. The fir^ 
accused has in his confession (Ex. 17) said 
that, about a month prior to the date of 
that confession, he had been to the New 
Roshan Talkies on Faulkland Road to see 
a picture, and that he got acquainted with 
accused No. 2 who was sitting by his 
side, and during the course of casual talk 
he came to know that accused No. 2 was 
a person who could arrange to provide 
motor cars on hire, and that he showed 
him his house which was in the vicinity 
of the said cinema theatre. He has stated 
that thereafter they used to meet each 
other. The 2nd accused has in his confes- 
sion (Ex. 18) said that the 1st accused 
was staying in a hotel at Dadar but used 
to come daily to Opera House to pur- 
chase motor parts and at times used to 
dine in a hotel named Bilam Hotel near 
Grant Road which was located in the 
vicinity of the residence of the 2nd accus- 
ed himself, that he (the 2nd accused) 
used to go for walks towards the Grant 
Road Hotel daily at night after meals and 
that he used to taUc to the 1st accused 
who would come to dine in the said hotel, 
and it was in that way that their ac- 
qu^tance developed. .1 do not thiiik 
there is any inconsistency in the versions 
which each of the accused persons has 
given in regard to how he came to know 
the other, it may well be that they first 
happened to meet in the New Roshan 
Talkies and got acquainted with each 
other, but that their acqu^tance deve- 
loped thereafter in the manner stated by 
the 2nd accused .in his statement, 

Mr. Jethmalani has next relied upon 
what he states to be the discrepancy in 
the versions given by the accused persons 
and the versions given by the excise wit- 
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nesses in regard to what precisely trans^ 
pired at the place where the accused were 
first contacted near Bassein on the night 
of 21st March 1965. The 1st accxxsed has 
in liis confessional statement (Ex. 17) 
stated that after they reached the bridge 
near the Bassein railway crossing at about 
2 a.m. on the 22nd of March 1965, they 
asked the driver to dim the lights and 
hoot the horn, that he and the 2nd accu^ 
ed then got down from the car and told 
the driver to proceed a bit ahead and 
turn the car and come back where they 
had got dovni, that the car accordingly 
went ahead and turned back to the place 
where they were waiting, and that in the 
meantime he and the 2nd accused had 
gone down the road and contacted fisher- 
men and ascertained that they had 
brought the gold. He proceeded to state 
that he told the driver to get down from 
the car and to keep the engine running 
and the four packages containing gold 
were then placed in the dicky of the car, 
and they got in and started, but were 
intercepted by the excise officers as soon 
as they started. Ihe 2nd accused has in 
his statement given almost exactly the 
same version. Superintendent Wagh has 
in his evidence no doubt stated that the 
car in which the accused were travelling 
halted after going ofi the road, that they 
waited for a while to watch the move- 
ments of that car, and that for 10 of 15 
minutes they did not ’’mark or notice any 
movement” and they then started going 
towards the bridge near which that car 
was halted. The point which Mr. Jeth- 
malani sought to make was that Superin- 
tendent Wagh does not speak in his evi- 
dence of having seen the accused persons 
getting dovm from the car, or of the gold 
being loaded into the dicky of the car, as 
the accused persons have said in thar 
confessions. 

In this connectipn, it must, however, 
be pointed out that the excise party was 
about 4 or 4i furlongs away from the 
place where the car of the accused had 
halted and the lights having been put off, 

. it may well be that the excise officers 
could not see Hie precise movements of 
the occupants of the car or the loading 
of the gold into its- dicky in darloiess a-t 
that hour of the night. Mr. Jethmalani 
has also commented on -the fact that 
Inspector Surti has not only not men- 
tioned the getting do-wn of the accused 
persons from their car. or loading of the 
gold into the dicky of the car; but has 
:not even mentioned that they were, for 
10 or 15 minutes, watching the move- 
ments of the car of . the accused. ! do not 
think .that the mere omission to state this 
little detail should affect' the credibility 
of the evidence given by witness Wagh 
or -witness Surti or -the truth of the con- 
fessions made . by the accused persons. 
In my opinion, there is no substance in 
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the contenlaon of Mr. Jethmalani that 
there is material, either intrinsic in the 
confessions themselves or extrinsic in the 
evidence in this case, to show that the 
confessions in question are not true. 


6. The last contention of Mr. Jeth- 
malani is that there is no corroboration 
in regard to the only important point in 
this case viz., as to whether the posses- 
sion of gold by the accused was conscious 
possession. As far as the extra-judidal 
confessions of the accused are concerned, 
it is true that it is prudent to require 
corroboration in the case of a retracted 
confession (AIR 1957 S.C. 637 at p. 643 
and AIR 1959 S.C. 18 para 8), the latter 
of which deals expressly with an extra- 
judicial confession. There is, in my opi- 
nion, however, abundant corroboration of 
the confessions (Exs. 17 and 18) made by 
the accused persons which have been re- 
corded by Superintendent Robb under 
Section i08 of the Customs Act, 1962. 
First and foremost, there is the evidence 
that when the accused persons were con- 
fronted by the exdse party and were 
questioned as soon as they were inter- 
cepted as to why they had come there, 
they remdned silent for some time, but 
then accused No. 2 admitted that they 
had gold in the dicky of the car. That 
the exdse party would question the 
accused persons as to why they had come 
there is quite natural and, in fact, the 
1st accused has expressly admitted as 
correct the question put to him in regard 
to the evidence of Superintendent Wagn 
that he had asked them why they had 
come there that night and what ^ was in 
the car, and that they did not miUaUy 
give any reply. It may, however, be 
mentioned that the 2nd accused has in 
his statement denied that Wagh put any 
question to him. a statement which I 
decline to believe as it is inconceivable 
that a raiding party would not confront 
the persons with whom they had concern 
with that question at the earliest oppor- 
tunity. The 1st accused has no doubt said 
that he ^d not know whether accused 
No 2 had admitted that there was gold 
in the dicky of the cp, when he was 
questioned under Section 342 of the Cri- 
minal Procedure Code, but m ^s confes- 
sional statement (Ex. 17) he has stated 
that when the excise party questioned 
them, they gave the correct answer and 
said that there was gold in their car as, 
realising that their game was up, they 
thought they should give a' correct 
answer Apart from the express admis- 
S^roade by the 2nd accused at the spot 
that they were carrymg gold which can- 
not be used against the 1st accused, as 
far as the 1st accused is concerned, he 
has admitted that he kept qmet when he 
was questioned by Supermtendent Wagh 
about his movements md m regard to 
what was in the car. That by itself, and 


the absence of a statement expressing his 
ignorance in regard to the contents of the 
car or explaining his movements, would 
show that he, knew that there was gold 
in the car. There are other facts and 
circumstances proved by the evidence 
which also show that the accused persons 
knew that they were carrying gold in 
their car. In addition to the fact that gold 
was actually found in the car and the 
accused persons were also foimd in the 
same car, the movements of the car at 
dead of night lurking from one place to 
the other, as disclosed . . by the evidence, 
are themselves sufficient to show consci- 
ousness on , the part of those occupants 
in regard to what it contained. Mr. Jeth- 
malani has, however, strongly commented 
on the fact that the driver of the car 
Bapu who, it is admitted , in the evidence 
of panch witness Kane as weU as Inspec- 
tor Surti and Superintendent Robb, was 
actually present in the course of the trial 
in the lower court, has not been called. 
He has asked the court to draw an infer- 
ence in the manner stated in Illustration 
(g) to Section 114 of the Evidence Act 
by reason of the fact that the said ^iver 
has not been examined by the prosecu- 
tion as a witness. It can certainly not be 
doubted that the driver Bapu would have 
been in a position to throw light on the 
circumstances in which he was engaged, 
and perhaps also the circumstances in 
which the gold came to be loaded into the 
car. It is, however, not obligatory on a 
court to draw a ■ presumption of adverse 
inference under Section 114 of the Evi- 
dence Act, the illustrations to which 
themselves show that the court must 
have regard to the facts and circumstan- 
ces of the case. No question seems 
to have been raised in the course of the 
trial, whilst the evidence was being led, 
as to why the driver was not being called 
as a witness by the prosecution. The 
record shows that a purshis was filed on 
behalf of the prosecution on 21st March 
1966 stating that the prosecution did not 
propose to lead any further evidence, 
and not only is there nothing else on 
record to show by way of cross-examina- 
tion why the driver was not examined, 
but no objection appears to have been 
raised on behalf of the accused persons 
when that purshis was filed suggesting 
that the driver should be called, or that 
he was required by them for cross-exami- 
nation. In a shnilar situation the Privy 
Council in the case of Banwari. Lai v. 
Mahesh, 45 Ind. App. 284 at pp. 287-288= 
(AIR 1918 P.C. 118 at pp. 119-120) declin- 
ed to draw an adverse inference when 
no question had been raised at the trial 
as to the absence of the mother of the 
plaintifi in a civil suit for the recovery of 
certain property. The Privy Coimcil ob- 
served in that case that if any point had 
been made about her absence it was quite 
possible that an explanation might have 



86 Bom. [Prs. 6-81 Ganpat Ragho v. M. R. Tribimal (Deshpande J.l A. IS. 


been offered for not calling her as a wit- 
ness. In the absence of the prosecution 
being given an opportunity to explain 
why the driver Bapu, whose statement 
had admittedly been recorded by Superin- 
tendent Robb even before the confessional 
statements of accused Nos. 1 and 2 were 
recorded by him, was not called, _ in the 
exercise of my discretion, I dedine to 
draw an adverse inference against the 
prosecution on that account under S. 114 
of the Evidence Act as Mr. Jethmalani 
has urged upon the court. In view of the 
facts and circumstances proved by the 
evidence to which I have iust referred, 
I hold that there is abundant corrobora- 
tion for the retracted extra-iudicial con- 
fessions of the accused persons (Exs. 17 
and 18) in the present case, and the trial 
court was right in relying upon those 
confessions which, taken with the other 
evidence in the case, establish the guilt 
of accused Nos. 1 and 2 beyond reasonable 
doubt in regard to the offences of whidi 
they have been foimd guilty. 

7. In the result, this appeal must be 
dismissed, and the conviction of both the 
accused as well as the sentences passed 
upon them by the lower court confirmed. 
The accused to surrender to bail within 
two weeks. 

8. ILAMAT, J.: I agree and have no- 
thing to add. 

Appeal dismissed. 


AIR 1970 BOMBAY 8G (V 57 C 12) 
(NAGPUR BENCH) 

PADHYE AND DESHPANDE, JJ. 

Ganpat Ragho and another. Petitioners 
y. Maharashtra Revenue Tribunal, Nag- 
pur and others. Respondents. 

SpL Civil Appln. No. 396 of 1966, D/- 
25-11-1968. 

(A) Tenancy Laws — Bombay Ten- 
ancy and Agricultural Lands (Vidarbha 
Region) Act (99 of 1958), S. 110 — Scope 
of revisional jurisdiction of Collector — 
Limitations — Order is revisable irrespec- 
tive of whether it is appealable or not 
under S. 107 or interlocutory — Bevi- 
sional jurisdiction is excluded only in 
cases where an appeal filed ydthin limi- 
tation is pending before him — "Where 
no appeal has been filed within the period 
provided” — Interpretation of — Spl. Civ, 
Applns. Nos. 1189 of 1965 and 394 of 1966, 
D/- 20-12-1966 (Bom), Overruled. 

An order of the Tahsildar or the Tribu- 
nal is revisable under S. 110 of the Act 
(which corresponds to S. 76-A of Bom. 
Act (67 of 1948) ) whether or not such 
order is appealable. The revisional powers 
of the Collector under Section 110 are not 
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limited only to orders that are made ap- 
pealable imder Section 107 of the Act but 
this power can be exercised by him suo 
motu without regard to whether the 
particular order is appealable or nob 
AIR 1959 SC 1331, Dist.; SpL Civ. Applns. 
Nos. 1189 of 1965 and 394 of 1966, D/- 20- 
12-1966 (Bom), Overruled. (Paras H, 17) 

Suo motu revisional powers can also be 
invoked if attention of the Collector is 
drawn to some such errors even by any 
aggrieved party even though the section 
in terms does not refer to such powers 
being capable of being invoked at the 
instance of the aggrieved party. This 
power, however, is subject to two limita- 
tions contained in the proviso to sub-sec- 
tion (1) of Section 110. First limitation is 
that no record and proceedings can be 
sent for after the expiry of one year from 
the date of such order. Second limitation 
is that the order of the Tahsildar or the 
Tribunal cannot be modified, annulled or 
reversed imless opportunity has been 
given to the interested parties to appear 
and be heard. (Para 5) 

The opening clause of S. 110(1) viz., 
"where no appeal has been filed within 
the period of limitation provided for it” 
ca nn ot be so interpreted as to introduce 
a third limitation so as to confine the 
scope of revisional power imder S. 110 
only to appealable orders. The true inter- 
pretation, therefore, of this opening 
clause of sub-section (1) of Section 110 is 
that appealability of the order has nothing 
to do with the revisabiUtv of the same by 
the Collector in exercise of the power con- 
ferred under this section and its effect 
must be limited only to such cases where 
the appeal is competent, actually filed 
and m pending. Where, however, no ap- 
peal is competent or where appeal is com- 
petent but same is not filed. Collector ap- 
pears to be free to proceed to revise any 
order provided of course the other re- 
quirements of this section are satisfied. 

(Para 9) 

The word 'order’ hi S. 110 means any 
order whether interlocutory or final and 
whether appealable or non-appealable. 

(Para 14) 

The words in the opening clause of 
the section appear to be intended to dis- 
tinguish orders in which appeal has 
actually been filed and all other Orders 
in which no appeal is or could be filed. 
AIR 1964 S.C. 497, Ref. to. (Para 16) 

(B) CivU P. C. (1908), Pre. — Inter- 
pretation of Statutes — Language of 
doubtful import — More than one inter- 
pretation possible — That which advances 
remedy and suppresses mischief to be 
accepted. 

Merely because certain interpretation 
is capable of causing inconvenience and 
producing unjust results, the same can- 
not be a ground for interpreting a certain 
statute in a manner found convenient and 
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just by the Court. Plain language of a 
statute must be given its due effect where 
the language is unambiguous and admits 
of no doubt. Where, however the langu- 
age is doubtful and is capable of being 
interpreted in more than one way, the 
same must be interpreted in such a way 
which will have the effect of suppressing 
the mischief and advancing the cause and 
the object for which the same was en- 
acted (Para 11) 

Cases Eeferred; Chronological Paras 
(1966) Spl. Civil Applns. Nos. 1189 
of 1965 and 394 of 1966, D/- 20- 
12-1966 (Bom) 1 

(1964) AIR 1964 SC 497 (V 51)= 

1964 S.C.D. 435, S. S. Khanna v. 

F. J. DhiUon 15 

(1959) AIR 1959 SC 1331 fV 46) =■ 

1960-1 SCR 168, British India 
General Insurance Co. v. Itbar 
Singh 6 

(1953) AIR 1953 Raf. 90 (V 40) = 

ILR (1952) 2 Raj 608, Pyarchand 
V. Dungar Singh 15 

(1953) AIR 1953 Raj 137 (V 40) = 

ILR (1953) 3 Raj 483 (FB), Swarup- 
narain v. Gopinath 15 


J. N. Chandurkar, for Petitioners; 
V. M. Kulkami, for Respondent No. 4. 


DESHPANDE, J.:— In this Special 
Civil Application the petitioners challenge 
the legality and the correctness of the 
order passed by the Full Bench of the 
Maharashtra Revenue Tribunal in their 
Revision No. 1113 of 1965 on 18th Novem- 
ber 1965. The Special Civil Application 
was heard by our learned brother 
Abhyankar J, on 4th July 1968 and he 
has referred the following question to 
the Division Bench for decision as fte 
view taken by Paranjpe J. on this point 
in his judgment D/- 20-12-1966 in Spl. 
Civil Applns. Nos, 1189 of 1965 and 394 of 
1966 (Bom), was not acceptable to him. 
The question referred to, is as follows: — 
"Whether an order of the Tahsildar or 
the Tribunal is revisable rmder Sec. 110 
of the new Tenancy Act, whether or not 
such order is appealable?” 


2. It is not necessary to refer In details 
to the facts of the case. Suffice it to say 
that the proceedings out of which the 
Special Civil Applications arise were mi- 
tiated by the present respondent No. 4 
Ninaji son’ of Raghoji. claiming decl^a- 
tion under Section 100(2) of the Boir^ay 
Tenancy and Agricultural Lands (Vidar* 
bha Region) Act, 1958, hereinafter refer- 
red to as the Vidarbha Tenancy Act, Jo 
the effect that petitioners in these Specif 
Civil Applications were not the tenets 
of the land survey No. 407/4. situated at 
village Malkapur, Taluq Malkapur. Dis- 
trict Buldhana. The petitioners resisted 
the claim of the original apphcant. How- 
ever, the Naib-Tahsildar Malkapur pant- 
ed the dedaration to the respondent No. 4 


by his order dated 16th Jime 1964, hold- 
ing that petitioners were not the tenants 
of the said suit land within the meaning 
of Section 6 of the Vidarbha Tenancy Act. 
Petitioners then challenged this order of 
the Naib-Tahsildar in appeal before the 
Special Deputy Collector Buldhana, and 
their appeal was rejected by him on 23rd 
February 1965. Petitioners carried the 
matter in revision to the Maharashtra 
Revenue Tribunal in Revision Application 
No. 1113/Ten/1965. In the meanwhile 
doubt seems to have been raised before 
the Maharashtra Revenue Tribunal in 
several cases as to the competency of the 
Tahsildar to entertain application for, 
such dedarations and also about the com- 
petency of any appeal against such order 
of the TahsUdar in such cases before the 
Special Deputy Collector and the compe- 
tency of the revision against the order of 
the Deputy Collector to the Maharashtra 
Revenue Tribunal under Section 110 or 
111 of the Tenancy Act. This matter 
therefore was referred to a jFuU Bench 
of the Maharashtra Revenue Tribunal 
and was heard along with some other 
revision cases induding revision applica- 
tion No. 2244/64 and revision application 
No. 745/64. By order dated 18-11-1965 
the Full Bench of the Maharashtra Reve- 
nue Tribunal held that such applications 
for negative declarations were maintain- 
able and Tahsildar was competent to 
decide the same. Maharashtra Revenue 
Tribunal, however, further held that no 
appeal was competent against such order 
to the Collector or the Deputy Collector 
as Section 107 of the Vidarbha Tenancy 
Act did not in terms provide for any 
appeal against order passed by Tahsildar 
under Section 6 of the Act though in the 
corresponding Bombay Tenancy and 
Agricultural Lands Act, 1948, Section 74 
did in terms provide for an appeal agrinst 
such order passed by the Mamlatdar. The 
Maharashtra Revenue Tribunal further 
held that revisional powers of the Collec- 
tor imder Section 110 . could be exercised 
only against the orders passed by the 
Tahsildars in cases made appealable 
under Section 107 of the Vidarbha Ten- 
ancy Act and no revision was competent 
before the Collector, in the present case, 
as the order passed by the Naib-Tahaldar 
on 16-6-1964 was not appealable imder 
Section 107 of the Tenancy Act. It is this 
order that is challenged in t^ Special 
Civil Application. 

3. In the meanwhile, aggrieved parties 
in Revision Application No. 2244/64 had 
preferred a Special Civil Application to 
this Court being Special Civil Application 
No. 1189/65 against the same order of the 
Maharashtra Revenue Tribunal dated 18- 
11-1965. Applicants in Revision No. 745 of 
1964 had also preferred a Special Ci^^ 
Application being Special Civil Applica- 
tion No. 394/66 against the same order of 
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the Maharashtra Revenue Tribunal. Both 
these Special Civil Applications were 
heard by Paranjpe J. on 20th December 
1966. Paranjpe J. confirmed the view of 
the Maharashtra Revenue Tribxmal on aU 
the points and consequently held that no 
appeal was competent before the CoUec- 
.tor or Deputy Collector against the order 
of the Mamlatdar giving negative decla- 
ration as to the tenancy claims of the 
tenants and as such the said^ order also 
was not revisable under Section 110 of 
the Tenancy Act as the revisional powers 
of the Collector under Section 110 are 
confined to only such orders which are 
rendered appealable xmder Section 107 of 
the said Act. As stated above, when the 
present Special Civil Application came up 
for hearing before Abhyankar J. on 4-7- 
1968, he did not find it possible to agree 
with the view of Paranjpe J. as far as the 
competency of the Collector to revise the 
order of the Tahsildar xmder Section 110 
of the Tenancy Act is concerned. On 
other two points, however, Abhyanlcar J. 
has conctmred with view of Paranjpe J. 
Hence this reference by Abhyankar J., 
to this Division Bench on a limited ques- 
tion formxilated by liim and extracted in 
the earlier part of this judgment. 

4. We, therefore, proceed to dispose of 
this question referred to us on the basis 
that order passed by the Naib Tahsildar 
dated 16th Jxme 1964 is not appealable, 
and that the order passed by the Special 
Deputy Collector on 23rd Febniary 1965 
can be said to have been passed by him 
in his revisional jurisdiction xmder S. 110 
of the Tenancy Act in case we hold that 
Collector can revise the order of the 
Tahsildar without regard to whether the 
same is appealable under Section 107 of 
the Act. It is not disputed that revision to 
Maharashtra Revenue Tribxmal xmder 
Section 111, in that event will be main- 
tainable. After . the judgment of Maha- 
rashtra Revenue Tribxm^ dated 18-11-65, 
Section 107 of the Tenancy Act has been 
now amended by Maharashtra Act No. 17 
of 1966 and order passed to that effect 
xmder Section 6 of the Tenancy Act Le. 
adjudicating the claim to the tenancy of 
any claimmt is made specifically appeal- 
able by virtue of this amendment. For 
the/.puipose of recording our .answer to 
the question formulated by Abhyankar J. 
It is not necessary to consider the effect 
of this amendment on the present contro- 
versy as the same is beyond the purwew 
of the limited scope of the reference made 
to us. We may also add that notwithstand- 
ing the prayer for possession made by the 
respondent No. 4 in the residuary clause 
of his petition, the Courts below have 
proceeded in this case on the basis that 
tire proceedings initiated by respondent 
No. 4 essentially are for claiming nega- 
tive declaration of the petitioner not 
being the tenant of the suit land. S. 110 
of the Tenancy Act is as follows: — 


"(1) Where no appeal has been filed 
within , the period provided for it, the 
Collector may, suo motu or on a refer- 
ence made in this behalf by the Commis- 
sioner or the State Government, at any. 
time, — 

(a) caU for the record of any inquiry 
or the proceedings of any Tahsildar or 
Tkibxmal for the purpose of satisfying 
himself as to the legality or propriety of 
any order passed by, and as to the regu- 
larity of -fee proceedings of such TahSl- 
dar or Tribxmal, as the case may be and 

(b) pass such order thereon as he 
deems fit; Provided that no such record 
shall be called for after the expiry of one 
year from the date of such order and no 
order of such Tahsildar or Tribxmal sh^ 
be modified, annxilled or reversed xmless 
opportxmity has been given to the inte- 
rested parties to appear and be heard. 

(2) Where any order xmder Section 81 
is made by an Assistant or Deputy Collec- 
tor perfonning the duties or exercising 
the powers of the Collector or by an 
officer specially empowered by the State 
Government to perform; the fimctions of 
the Collector under this Act, such order 
shall be subject to revision by the Collec- 
tor and the provisions of sub-section (1) 
shall apply to the proceedings of the 
Assistant or Deputy Collector or . officer 
concerned, as they apply to the proceed- 
ings of a Tahsildar or Tribxmal.” 

5. Section 110 occxirs in Chapter 10. 
Section 97 to Section 116 of this Act deal 
with procedxrre and jurisdiction of Tribu- 
nal, Tahsildar and Collector, appeffi and 
revision. Duties and fxmctions of the Tah- 
sildar ar4 enximerated in Section, 100. 
Section 107 provides for the . appeal 
against the order of the Tahsildar or Tii- 
bxmal and only certain specific orders 
passed by them are made appealable. 
Ss. 110 and 111 provide for the , revir 
sional powers. Parties aggrieved by any 
order of the Collector including the 
orders in appeffi. or revision, can approach 
the Maharashtra Revenue Tribxmal xmder 
Section 111 of the Tenancy ■ Act and 
Maharashtra Revenue Tribxmffi can rewse 
the said order if any case, as contemplat- 
ed in clauses (a) to (c) of sub-section (1) 
of the said , section is made out. These 
revisional powers, however,, can be in- 
voked only by the aggrieved parties and 
Revenue Tribxmal does not possess any 
jxirisdiction to revise any order suo motu. 
Section 110, however, authorises the Col- 
lector to suo motu revise any order 
passed by the Tahsildar or the Tribunal 
if he considers so necessary or fit after 
sending for. the records for the purpose of 
satisfying himself as to the legality or 
propriety of any order or as to the regu- 
larity of the proceedings before such 
Tah^dar or the TribxmaL Collector can 
also proceed to send for the records of 
the Tahsildar or Tribxmal and revise the 
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order if he so thought necessary if refer- 
ence in this behalf is made by the Com- 
missioner or the State Government. It is 
now well settled Ihat suo motu revisional 
powers can also be invoked if attention 
of the Collector is drawn to some such 
errors even by any aggrieved par^ even 
though the section in terms does not 
refer to such powers being capable of 
being invoked at the instance of the 
aggrieved party. This power, however, is 
subject to two limitations contained in 
the proviso to sub-section (1) of S. 110. 
First, limitation is that no record and 
proceedings can be sent for after the ex- 
piry of one year from the. date of such 
order. Second limitation is that the order 
of the Tahsildar or the Tribunal cannot be 
modified, annulled or reversed unless op- 
portunity has been given to the interested 
parties to appear and be heard. Next 
question is; Is this revisional power sub- 
ject to any further limitation? 

6. It is argued by Mr. Kulkami, the 
learned Advocate for respondent No. 4, 
that the opening clause of sub-section (1) 
of Section 110 introduces one more limi- 
tation on the revisional powers of the 
Collector. Sub-section (1) of Section 110 
opens with the words, "where no appeal 
has been filed within the period provided 
for it.” It is urged that clear implication 
of this clause is that Collector’s revisional 
powers can only be invoked in regard to 
such orders in which appeal can be filed 
by the aggrieved party. If the order of 
the Tahsildar or the Tribunal itself is not 
appealable under Section 107 of the Act 
or under any other section of the Act the 
question of filing any appeal within the 
period provided for it, does not arise at 
all, and such non-appealable orders can- 
not be revised by the Collector, otherwise 
this clause will be redundant and mean- 
ingless if it is held that Collector can 
revise any order of the Tahsildar or the 
Tribunal in exercise of the powers under 
this section without regard to whether 
the said order is appealable or not. This 
contention of the respondent found favour 
.with the Maharashtra Revenue Tribunal 
and the same view commended itself to 
Paranipe J. In support of his view, 
Paranjpe J. also relied on the judgment 
of the Supreme Court in the case of 
British India General Insurance Co. v. 
Itbar Singh, AIR 1959 S.C. 1331. To our 
mind, the ratio of the judgment of the 
Supreme Court is, at any rate, not direct- 
ly relevant for the decision of the point 
that has arisen in this case. But it must 
be conceded that the interpretation sought 
to be placed on this opening clause of 
sub-section (1) of Section 110 by Paranjpe 
J. cannot be said to be not possible. The 
basis of the entire approach is the impli- 
cation of the plain wording of the above 
opening clause when it says that the Col- 
lector may call for the record of any en- 


quiry or proceedings of any Tahsildar 
or the Tribunal, "where no appeal has 
been filed within the period provided for 
it.” 

7. Mr. Chandmkar, the learned Advo- 
cate for the petitioners, however, argues 
that this clause has the effect only of 
racluc^g such cases from the revisional 
jurisdiction of the Collector where in any 
appealable case, in fact, any appeal has 
been filed before the appellate authority 
and the same is pending. According to 
Mr. Chandurkar, the Collector can revise 
any order of the Tahsildar, whether 
appealable or not except in the case 
where the appeal is actually pending 
before^ the appellate authority and the 
error is capable of being corrected by the 
appellate authority in view of the pen- 
dency of the said appeal. Contention is 
that the errors of T^sildar or Tribunal 
are always capable of being corrected by 
the appellate authority once the appeal is 
filed, and, therefore, legislature wanted to 
exclude such pending cases from the 
scope of revisional powers of the Collec- 
tor when the appeals were lodged before 
the appellate authority within time. 
According to Mr. Chandurkar, the clause 
"where no appeal has been filed within 
the period provided for it” only means 
that all other orders of Tahsildar and 
Tribimal are capable of being revised by 
the Collector excepting in the limited 
contingendes where the appellate autho- 
rity is seized of the matter. 

8. In our opinion, interpretation sug- 
gested by Mr. Chandurkar also is equally 
possible. In fact, the said interpretation 
has commended itself to Abhyankar J. 
We are also inclined to accept the same 
as in our opinion, the same is more sound 
and logical, and accords with the tenor 
of the section as a whole. 

9. Comparison of the revisional powers 
of the Collector under section 110 with 
the revisional powers of the High Court 
under Section 115 of the Code of Civil 
Procedure will not be without some bene- 
fit to get a correct answer to the contro- 
versy raised in this case. Material portion 
of Section 115 of the Code of Civil Pro- 
cedure reads as follows; — 

"The High Court may call for the re- 
cord of any case which has been decided 
by any Court subordinate to such High 
Court and in which no appeal lies thereto, 
and if such subordinate Coizrt appears — 

(a) X X X 

(b) X X X 

(c) X X X 

the High Court may make such order in 
the case as it thinks fit” 

The clause "in which no appeal lies 
thereto” in Section 115 is decisive and 
excludes all appealable orders from its 
purview. Under Section 115, therefore, no 
appealable order is capable of being re- 
vised. Now, the clause, "Where no appeal 
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has been, filed within the period provided 
for it” in sub-section (1) of Section 110 of 
the Tenancy Act cannot be said to be as 
clear and unambiguous as "in which no 
appeal lies thereto”. The scope of the 
revisional powers conferred under S. 110 
on the Collector appears prima facie to 
be extremely wide, unfettered and un- 
restricted. One would expect a very 
strong clear, imambiguous and compelling 
phraseology to exclude the non-appeal- 
able orders from its sweep and confine 
the scope of Collector’s such powers only 
to appealable orders. The true interpre- 
tation, therefore, of this opening clause 
of sub-section (1) of Section 110 to our 
mind is that appealability of the order 
has nothing to do with the revisability of 
the same by the Collector in exercise of 
the power conferred imder this section 
and its effect must be limited only to 
such cases where the appeal is actually 
filed and is pending where the appeal is 
competent. Wiere, however, no appeal is 
competent or where appeal is competent 
but same is not filed, Collector appears to 
be free to proceed to revise any order 
provided of course the other requirements 
of this section are satisfied. 

10. It is worthy of note that S. 76-A 
of the Bombay Tenancy and Agricultural 
Lands Act, 1948 Chereinafter referred to 
as the Bombay Tenancy Act) is identically 
worded as sub-section (1) of Section 110 
of the Vidarbha Tenancy Act. In fact, 
Section 110 (1) is verbatim copy of Sec- 
tion 76-A of the Bombay Tenancy Act. 
Chapter 6 of the Bombay Tenancy Act is 
identically the same as Chapter 10 of the 
Vidarbha Tenancy Act, both of wMch 
deal with identical heading viz. Proce- 
dure and Jurisdiction of Tribunal, Mam- 
latdar and Collector; Appeals and Eevi- 
sion. When originally the Bombay Ten- 
ancy Act was enacted in 1948, S. 76-A 
was not there. This section was introduc- 
ed for the first time in the Act by Bom- 
bay Act No. 38 of 1957. Even prior to the 
introduction of Section 76-A, • aggrieved 
parties could have recourse to the revi- 
sional jurisdiction of the Maharashtra 
Eevenue Tribunal imder Section 76 of the 
Bombay Tenancy Act. There was, how- 
ever, no section authorising the Collector 
or the Eevenue Tribunal to exercise, suo 
motu revisional powers to correct the 
illegality or impropriety in the orders 
passed by the Mamlatdar or the Tribunal 
or correct the irregularity in the proceed- 
ings before them. The legislature found 
it necessary to introduce Section 76-A 
in the statute with a view to meet cer- 
tain ends and ensure that the underlined 
policy behind the Tenancy Act was duly 
implemented. No doubt, sweeping rights 
have been 'created in favour of the 
tenants, and aggrieved tenants can always 
get redress by preferring appeals and 
revisions as provided in this diapter.. It 
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fe, however, clear that, apart from the 
landlords and tenants, the State is equally,' 
interested not only in implementing the 
policy behind the Tenancy Act but also 
in seeing that policy of the State is not 
affected either bv the ignorance of the 
tenants or their indolence or their collu- 
sion with the landlords. It appears, with 
a view to meet such contingencies where 
the ignorant and helpless tenants could 
not avail of the remedies provided for 
them or with a view to avoid the policy 
of the enactment being defeated by the 
coUusion between the landlord and the 
tenant, it was found necessary to confer 
such revisional powers on the CoEector 
to initiate the proceedings suo motu 
wherever he himself comes to know of 
certain illegalities or improprieties or 
where his attention is drawn by some 
one else. The Vidarbha Tenancy Act, 
1958, was brought on the statute book 
after Bombay enactment of 1948. The 
Section 76-A has therefore been copied 
verbatim in Section llOfl) of the Vidar- 
bha Tenancy Act presumably with the 
same object. If this is the legislative 
history and if this is the object with 
which Section 76-A in Bombay Tenancy 
Act and corresponding Section 110, sub- 
section (1) is brought on the statute book, 
this object can better be advanced by 
accepting the interpretation suggested 
by Mr. Chandurkar, particularly when 
both interpretations are found to be 
possible. 

11. As observed by Abhyankar J. In 
his referring order interpretation accept- 
ed by Eevenue Tribunal and confirmed 
by Paranjpe J. is likely to lead to im- 
intended and startling results. Ihe enact- 
ment confers powers on the Tahsildar 
to pass orders in several contingencies 
and, many of his such orders are not 
made appealable. Some of his unappeal- 
able orders are capable of protiucing 
sweeping consequences having a bearing 
on the policy of the State in regard to 
the tenancy legislation. It is inconceiv- 
able that - legislature could have contem- 
plated to exclude all such orders from 
the sweep of the Collector’s revisional 
powers under Section 110 merely because 
they are not appealable under Section 107 
of the Tenancy Act. In fact, non-appeal- 
ability of such orders itself ^ords a 
^rong ground 'why legislature must be 
intended to have included all such, orders 
within the sweep of the CoEector’s revi- 
aonal powers. It is , true that merely be- 
cause certain interpretation is capable of 
causing inconvenience and producing un- 
just results, the same cannot be a ground 
for interpreting a certain statute in a 
manner found convenient and just by the 
Court, Plain language of a statute must 
be given its due effect where the langu- 
age is unambiguous and admits of , no 
doubt. Where, however, as here, liie 
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language is doubtfvil and is capable of 
being interpreted more than one way, 
the same must be interpreted in such a 
way, which will have the effect of suppres- 
sing the mischief and advancing the cause 
and the object for which the same was 
enacted. In this view of the matter, we 
are inclined to hold that the revisional 
powers of the Collector under Section 110 
are not limited only to orders that are 
made appealable under Section 107 of the 
Act but this power can be exercised by 
him suo motu without regard to whether 
‘the particular order is appealable or not. 

12. Acceptance of Paranjpe J.’s inter- 
pretation. would mean that the legislature 
wanted the Collector to exercise his revi- 
sional powers only in appealable orders 
even when the aggrieved party could 
have availed of the remedy of appeal 
with a view to get his grievances redress- 
ed and has failed to do so and slept over 
his rights, but the legislatme did not 
intend the Collector to come to the 
rescue of those who could not have ap- 
pealed at all for want of appeal provision 
and who were forced to acquiesce in the 
injustice and wrong done to them under 
the orders of the Tahsildar or the Tribu- 
nal even when such orders defeated the 
legislative policy. We do not think that 
there is any warrant for attributing any 
such intention to the legislature. 

13. This interpretation of ours, gains 
further strength from two more factors. 
Now the clause (a) of sub-section (1) of 
Section 110 authorises the Collector suo 
motu to call for the record of "any” 
enquiry or the proceedings of any Tahsil- 
dar or TribunaL Thus, the words, "record 
of any enquiry” are not restricted to the 
appealable orders when no appeal is 
filed implying that the powers of the 
Collector are not restricted or confined 
to call for the records of only "such 
enquiry”, "where no appeal has been 
filed within the period provided for it". 
The absence of word "such” in this clause, 
to our mind, is not unintentional and 
affords a further clue to imderstand what 
precisely is meant by the opening clause 
of this section viz., “where no appeal has 
been filed •within the period pro-vided for 
it”. It can only mean that there is no 
direct nexus between the case referred to 
in the opening clause of sub-section (1) 
"where no appeal was filed -within the 
period pro-vided for”, and the powers of 
tile Collector to send for the record of 
any enquiry. On the plain interpretation 
of clause (a). Collector’s -power to caU 
for the record of any enquiry is un- 
restricted -without regard as to whether 
the said enquiry has actually resulted in 
an appealable order or not and whether 
appeal could, in fact, have been filed 
against any order passed in the said 
enquiry. Only limitation and restriction 
contemplated appears to be that records 
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of any raquiry shall not be sent for where 
appeal is filed, and the, opportunity to 
get redress has been, in fact, availed of 
within the prescribed period of limitation 
provided for it. This language of clause 
(11, therefore, also supports the interpre- 
tations suggested to us by Mr. Chandur- 
kar. 

14. The power to send for the records 
or the proceedings of any Tahsildar or 
the Tribunal contemplated in clause fa) 
of sub-section (1) of Section 110 is not 
confeed to any particular kind of orders. 
Object of the sending for the records as 
specified in clause (a) is to ' satisfy the 
Collector "as -to the legality or propriety 
of any order” and (b) "as to the regula- 
rity of the proceedings of -the Tahsildar 
or the Tribunal”, There is nothing in the 
language of clause (a) to suggest that 
such legality or propriety is required to 
be considered only in regard to the final 
orders passed in a ay proceedings or that 
regularity of any proceedings before any 
Tahsildar or Tribunal can be examined 
by the Collector only after the said pro- 
ceedings ultimately come to an end. The 
word, 'order’ is capable of being meant 
as any order whether interlocutory or 
final. It is true, in the context sometimes 
the word, ’order’ can only mean- final 
order, and not any interlocutory order. 
But as stated above, that depends upon 
•the context in which the word 'order’ is 
employed by the legislature. In one con- 
text, it may mean the final order and yet 
in another context it may mean my 
order whether interlocutory or final and 
whether appealable or non-appealable. 
The appealable orders are in terms enu- 
merated under Section 107 of the Act. A 
bare glance at the list of these enumerat- 
ed orders will at once show that all these 
orders on the face of them appear to be 
final orders in regard to which the sec- 
tion authorises an appeal to the Collec- 
tor. There is nothing in Section 110 to 
restrict the meaning of the word 'order^ 
only to appealable orders. If the word is 
permitted to take its colour from the 
context in which it is used under S. 110, 
it appears to us that this word 'order’ 
means any order whether interlocutory 
or final and whether appealable or non- 
appealable. The power to examine lega- 
lity or propriety of the order passed by 
the Tahsildar or the 'Tribunal and the 
regularity of the proceedings before them 
is not restricted to depend on its appeal- 
ability. Appealability does not appear to 
be the necessary attribute of the orders 
passed by these authorities for the pur- 
poses of being revised fay -the Collector. 
Ha-ving regard to the object with which 
this section has been enacted and ha-ving 
regard to the nature of the revision^ 
powers of the Collector ' contemplated 
under this section, it -will not be open for 
the Courts to arbitrarily exclude some 



92 Bom. [Prs. 14-17] Ganpat Ragho v 

orders from the sweep of this section by 
some unnatural interpretation without 
any rhyme or. reason. 

15. Our attention has also been drawn 
to some observations of the Supreme Court 
in the judgment in AIR 1964 S.C. 497, 
S. S. IChanna w. F. J. Dillon. These obser- 
vations may not be directly relevant for 
the purposes of deciding the point that 
has arisen before us. These observations, 
however, can be of immense help and 
guide to correctly interpret the restric- 
tive scope of the opening clause of Sec- 
tion 110 of the Vidarbha Tenancy Act. 
The Supreme Comt in the above case 
was called upon to interpret the words 
"any case which has been decided by 

any Court in which no appeal lies 

thereto,” in Section 115 of Civil Proce- 
dure Code. Relying on the two judgments 
of the Rajasthan High Court, AIR 1953 
Raj. 90 and AIR 1953 Raj. 137, the scope 
of revisional powers under Section 115 
was sought to be restricted only to such 
final orders passed by any subordinate 
Court against which no appeal lies. AU 
other interim orders were sought to be 
excluded from its purview which could 
be corrected in appeal, preferred against 
the final order in the case made appeal- 
able either as a decree or an order under 
Order 43 read with Section 104 of the 
Civil Procedure Code. This contention 
was negatived by the Supreme Court and 
the judgments of the Rajasthan High 
Court were overruled, holding firstly 
that the word 'case’ includes a part of a 
case or a suit, and even interlocutory 
orders can be revised by the High Court, 
provided the order raises a question of 
jurisdiction contemplated in sub-ss. (a) 
to (c) of Section 115 of the Civil Proce- 
dure Code. The Supreme Court also 
further held that the words 'case in which 
no appeal lies’ do not warrant the inter- 
pretation that interlocutory orders capa- 
ble of being corrected in the course of 
the appeal preferred against the final 
order are execluded from the revisional 
jurisdiction of the Hig,h Court. The ex- 
pression 'in which no appeal lies thereto* 
according to the Supreme Court is not 
susceptible of the interpretation that it 
excludes to exercise the revisional juris- 
diction when an appeal may be compe- 
tent from the final order. The use of the 
word 'no’ is not intended to distinguish 
orders passed in proceedings not subject 
to appeal from the final adjudication from 
those from winch no appeal lies. 

16. In the, present case, we are c^ed 
upon to restrict ,the revisional powers of 
the Collector by the opening clause of 
the said section "where no appeal has 
been filed within the period provided, for 
it”. Borrowing from the reasoning of the 
Supreme Court, in the above case, we 
can safely say that these words in the 
opening clause of the section were never; 
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intended to distinguish the appealable 
orders against which np appeal was . filed 
within time, from the non-appealable 
orders which . are sought to be excluded 
from his revisional jurisdiction. These 
words appear to be intended to distin-: 
guish orders in which appeal has actually 
been filed and all other orders in which 
no appeal is or could be filed. 

17. Sub-section (2) of Section 110 also 
gives fnrther support to the above inter- 
pretation of ours. There is no such sub- 
section (2) in the corresponding S. 76-A 
of the Bombay Tenancy Act. Reason 
seems to be that the Bombay Act does not 
contain any Chapter , corresponding to 
Chapter 7 of the Vidarbha Tenancy Act 
The orders passed imder Section 81 of 
the Vidarbha Tenancy Act referred to in 
sub-section (2) of Section 110 are not 
made appealable imder the Act and yet 
sub-section (2) in terms enables the Col- 
lector to revise any order passed by any 
authority performing the functions of 
the Collector as contemplated imder sub- 
section (2) of Section 110. But for t.his 
sub-section (2), the orders of such officer 
could not have been capable of being 
revised by the Collector as sub-section (1) 
authorises the Collector only to revise 
the orders of Tahsildar and the TribunaL 
The circumstance that sub-section (2) 
deals with non-appealable orders, lends 
further support to the view that the revi- 
sional powers of the Collector under Sec- 
tion 110 do not depend upon the appeal- 
ability of the order and that only, such 
orders of Tahsildar or Tribunal are con-r 
templated to be excluded from the sweep 
of this section where appeal has been 
filed and the remedy of the appeal is 
being availed of by the aggrieved party. 
We accordingly hold that the revisional 
powers of the Collector trader Section 110 
are not restricted by the legislature only 
to the appealable orders under the Act. 
Within the sweep of the revisional powers 
of the Collector under this section are in- 
cluded, not only the appealable orders 
against which appeal could have been 
filed, but also other orders whether ap- 
pealable or not. Only such orders are 
excluded from the sweep of the revisional 
powers of the Collector in regard to 
which appeal has been filed -within time 
and the remedy of the appeal is being 
availed ot We answer the reference in 
the affirmative. The case will now . be 
placed before the learned single Judge 
for disposal according to law. 

Answer in the affirmative. 
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AIR 1970 BOMBAY 93 (V 57 C 13) 
PATEL AND WAGLE, JJ, 

Sadashiv Vishnu Nagarkar and another. 
Petitioners v. Maruti Baloba Vyavahare 
and others, Opponents. 

Special Civil Appln. No. 1914 of 1968 
with Special C. A. No. 1934 of 1968, D/- 
10-10-1968. 

(A) Panchayats — Bombay Village Pan- 
chayats Election Rules (1959), R. 13 — R. 13 
is ambiguoTis and unworkable — Fixation 
of specific date by Tahsildar for with- 
drawal of nomination ; — Names of candi- 
dates withdrawing by specified date not 
shown by Returning Officer as candidates 
to election — Election held not invalid. 

Rule 13 Is ambi^ous and^ unworkable 
as it does not provide a particular termi- 
nal date for withdrawal of a candidate 
from election. The rule cannot be read to 
mean that if a candidate has not filed an 
appeal, then he must give notice of with- 
drawal of his candidature on the fourth 
day and if he had filed an appeal, then 
he must give notice of his withdrawal on 
the seventh day or on the day next after 
the date of which the Mamlatdar decides 
his appeal. The words "any candidates” 
in R. 13(1) are wide enough to apply to 
each of the candidates who have sent 
their nomination papers and cannot be 
confined only to those who are concerned 
with the appeal and want to withdraw. 
Inasmuch as Rule 13 is indefinite and 
vague and cannot possibly be observed 
by the candidates, the Tahsildar can fix 
a specific date for withdrawal from the 
elections by a candidate. T^e election, in 
such case cannot be held invalid on the 
groimd that the names of cmdidates who 
had ■withdrawn on the specified date of 
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withdrawal were not shown by the Re- 
turning Ofilcer as candidates contesting 
the election. (Paras 7, 8, 9) 

(B) Civil P. C. (1908), Preamble — 
Interpretation of Statutes — Bye-Laws 
made under statutory powers — Must be 
clear, defimte and free from ambiguity. 

Instruments and bye-laws made imder 
statutory powers enforceable by penalties 
are construed like other provisions en- 
croaching on the ordinary rights of per- 
sons. They must on pain of invalidity 
be clear and definite and free from ambi- 
guity. (Para 7) 

(C) Panchayats ■ — Bombay Village Pan- 

chayats Election Rules (1959)— Practice of 
modifying election rules from time to time 
deprecated — Observed further that it 
was desirable that a provision similar to 
the one in the Representation of the Peo- 
ple Act, 1950 and in the Zilla Parishad 
Act which prevents election being set 
aside on technical grounds should be 
added even to the Village Panchayat Act 
and the Mmucipal Act where it does not 
emst. (Para 11) 

U. R. Lalit, for the Petirioners (in both); 
P. S. Shah, for Opponents (Nos. 1 and 2 
in both and 1 to 3 in both); M. A. Rane, 
Asstt, Govt. Pleader, for Opponents (Nos, 
5 to 8 and 4 to 7 in both.) 

PATEL, J.; — These two applications are 
directed against the orders of the Election 
Court setting aside the elections of the 
respective petitioners. In Special Civil 
Application No. 1911 of 1968 the two peti- 
tioners and respondents Nos. 1 and 2 and 
two others were candidates for the gene- 
ral constituency in Ward No. 2 of the 
village Karkamb in Pandharpur Taluka. 
The election programme published by the 
Tahsildar was as follows: — 


а. The date of publication of voters' list 

2. The date of filing of nominations 

3. The date of scrutiny of nominations 
4 The date of withdrawal of the same 

5. The date of publishing the list of candidates 

б. The date of recording of votes 

7. The date of cotmting of votes and 
declaration of the results 


November 25, 1967. 
December 12, 1967. 
December 13, 1967, 
December 21, 1967. 
December 23, 1967. 
December 29, 1967. 

December 30, 1967. 


On December 21, 1967, two of the candi- 
dates filed an application for withdrawal 
from the election. The returning officer 
published on December 23, 1967, the list 
of candidates omitting the names of those 
who had withdrawn. Elections were held 
in accordance with the programme on 
December 29. 1967. and the results of the 
election were declared on .the next day. 


2. At the poll petitioner No. 1, Sada- 
riiiv Nagarkar secured 366 vote^ 
tioner No. 2, Pandharinath Dudhane 
secured 345 votes, respondent No. 1 
Maruti secured 325 votes and respondent 
No 2 Vithal secured 324 votes. Respon- 
dents Nos. 3 and 4 contested for reserved 
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seat. Respondent No. 5 is the returning 
Officer. Respondent No. 6 is the village 
Grampanchayat — Respondent No. 7 is 
the Civil Judge, Senior Division, Pandhar-: 
pur and respondent No, 8 is the Tahsildar 
of Pandharpur. Respondent No. 1 filed 
the application for setting aside the elec- 
tion of the petitioners on the ground that 
the withdrawal by the two candidates on 
December 21, 1967, of the date having 
been fixed by the Tahsildar for the same, 
was not in accordance with the terms, of 
Rule 13 of the Village Panchayats Elec- 
tion Rules, 1959 (hereinafter referred to 
as the Rules of 1959) framed by the State 
Government under the Village Pancha- 
yat Act, 1958 (hereinafter referred to as 
the Act of 1958), The whole election. 
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therefore, suSers from invalidity and it 
should be ordered afresh. It was contend- 
ed before the learned Judge that the pro- 
visions of Rule 13 of the Rules 1959, are 
mandatory and that the witlrdrawal 
not being in accordance with the same, 
the candidates still continued to_be candi- 
dates for the election, that their names 
should have been .notified for the purpose 
and that the voters should have been 
entitled to vote for them. As Returning 
Officer did not do this, the elections ought 
to be declared as invalid. The contention 
appealed to the learned Judge and he 
accordingly set aside the election. The 
two petitioners contended that the learn- 
ed Judge was not right in the view that 
he took. 

3. Special Civil Application No. 1934 
of 1968 relates to elections in the same 
village in Ward No. 5 and the contention 
in tliis case also is the same. 

4. Mr. Lalit, for the petitioners, argu- 
ed that Rule 13 of the Rules of 1959 is 
not a wholly understandable rule, it is 
not clear and definite and is not workable 
at alL Under the circumstances, if the 
officer fixed a date for withdrawal of 
candidature which did not in any manner 
affect the election programme and the 
relevant conditions, the election ought to 
be held to be good as it is not shovm that 
the results of the election have suffered. 
Mr. Shah and Mr. Rane, for the respon- 
dents, have supported the judgment 
tmder review on the same grounds as in 
the court below. 

Section 11(1) of the Act of 1958 re- 
quires the Election to be held by a 
panchayat on such date as may be ap- 
pointed by the Collector in that behalf. 
Sub-section (2) provides that the election 
shall be conducted in the prescribed 
manner. The word “prescribed” has been 
defined under S. 3(15) to mean prescribed 
by Rules. A duty is cast upon the Govt, 
to frame rules under S. 176 of the Act 
amongst other things for the purpose of 

S. 11 prescribing the maimer in which the 
election of members shall be held. Under 
sub-section (5) of S. 176, the rules are 
required to be laid before each House of 
Legislature. 

5. Accordingly, the rules of 1959 have 
been framed. These are revised rules, the 
original rule has now been substituted by 
Rule 13 and it has created the difficulty 
of application, resulting both in waste of 
money and public time. For the present 
purposes, only a few rules need be refer- 
red to. Under Rule 7(1) the Mamlatdar 
is required to appoint the dates, the hours 
and place or places for the stages of an 
election. namelV (i) the nomination of 
candidates, (ii) 'the scrutiny of nomina- 
tions. (iii) the recording of votes and (iy) 
the counting of votes, the condition being 
that between the date fixed for the ndim- 
nation of candidates and the date fixed 
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for the poll there must be at least an 
interval of twentyfive days and that the 
date for the scrutiny of nominations 
should be the date immediately following 
the date fixed for the nomination of can- 
didates. Sub-r. (2) is regarding the 
publication of all the necessary matters 
in a due and proper manner and need not 
detain us. Sub-r. (3) prohibits the change 
of venue appointed for various purposes 
under sub-rule (1) without the sanction 
of the Collector subject to the proviso. 
Rule 8 relates to the manner in which the 
nomination of candidates has to be made. 
Rule 10 relates to the deposit to be made 
by a candidate who wants to be nominat- 
ed as a candidate. Sub-rule (2) relates to 
the return of the deposit in the contin- 
gencies mentioned therein. Rule 11 relates 
to scrutiny of nominations. Under sub- 
rule (2) the Returning Officer has to 
examine the papers and decide aU objec- 
tions which may be made before him to 
any nomination and after such inquiry 
as he considers necessary, reject a nomi- 
nation paper on the grounds mentioned 
therein. But he is not entitled to reject 
any nomination paper on the groimd of a 
defect which is not of a substantial charac- 
ter. Rule 12 relates to completion of scru- 
tiny and appeal against rejection of nomi- 
nation. Under suh-r. (1) .the Returning 
Officer is required to complete the scru- 
tiny on the appointed day for the purpose. 
Under sub-r. (2) he had to endorse on 
the same day on each nomination paper 
his decision accepting or rejecting the 
same and in case of rejection he is requir- 
ed to record in brief the statement of his 
reasons for such rejection. By sub-rule (3) 
he is required to supply ' within twenty- 
four hours of the receipt of such applica- 
tion a copy of the decision along with his 
reasons for the same By sub-rule (4) a 
candidate is permitted to present an 
appeal from the order of . the Returning 
Officer rejecting his nomination paper to 
the Mamlatdar within two days of the 
date of the order of rejection and the 
Mamlatdar is required to .decide the same 
within three days of the presentation of 
appeal and immediately commimicate the 
decision to the Returning Officer. The 
order passed by the Mamlatdar is made 
final. Rule 13 relates to withdrawal of 
candidature. By sub-rule (1) of Rule 14 
the Returning Officer is required to pre- 
pare a list of candidates validly nominat- 
ed and post it at the village Chavdi and 
the Village Panchayat Office at least ten 
days before the date appointed for the 
poll. By sub-rule (2) he is required to 
give a notice by beat of drum in the vil- 
lage and invite the voters to remain pre- 
sent at the polling stations. 

6. Rule 13 is the rule in question and 
it reads as follows (so far as relevant):— 

"(1) Any candidate may withdraw his 
candidature by a notice in writing.. 
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where no appeal is presented tmder sub- 
rule (4) of Rule 12, on the day immediate- 
ly after the expiry of the appeal period 
referred to in the said sub-rule and where 
su^ appeal is presented under the sub- 
rule, on the day immediately the follow- 
ing day on which the decision of the 
appeal is given ...... Any notice of with- 
drawal which is given after the expiry of 
the period prescribed in this rule shall 
not have any effect" 

Sub-rule (2) is not material for the pre- 
sent purpose. Sub-rule (3) reads as 
under: — 

"The Eetinming Officer, on receiving 
notice of withdrawal imder sub-rule fl) 
shall, as soon as may be thereafter, cause 
a notice of withdrawal to be affixed at 
the village Chavdi and at the village pan- 
chayat office.” 

Mr. Laht contends that the said Rule 
is very uncertain in its application and is 
purposeless in its present form. Where 
no appeal is presented imder sub-rule (4) 
of Rule 12 any candidate could withdraw 
only on the day immediately after the 
expiry of the period of appeal. On the 
other hand, where such an appeal is pre- 
sented imder that rule, then any candi- 
date could withdraw on the day immedi- 
ately the following day on which the 
decision of the Mamlatdar is given. It is 
argued that a candidate may not know 
whether or not some other candidate has 
filed an appeal, nor a candidate would 
know whether or not the Mamlatdar has 
made a decision. It is also difficult to 
understand the purpose^ why such two 
requirements are prescribed, the one for 
withdrawing on the fourth day and the 
second for withdrawing between the 
fourlh and the seventh day. It is difficult 
to see what was intended to be achieved 
by making a provision of this nature. 
The result of such requirement woiild be 
that in respect of different Wards some 
withdrawals may be on the fourth day, 
some withdrawals may be on the fifth 
day. some on the sixth day and some may 
on the seventh day. if at aU it is assumed 
that the decision of the appeal by the 
Mamlatdar is known to the candidates. 
Under sub-rule (4) of Rule 12 the Mam- 
latdar is required to communicate his 
decision to the Returning Officer. Does 
the rule require that the candidates must 
go to the office of the Returning Officer 
every day to make inquiry as to whether 
the Mamlatdar has decided the appeal? 
Unless such an obligation is imposed it is 
possible that the candidates would not 
be in a position to know whether or not 
the Marnlatdar has made a decision in 
the appeal. It may also be that though 
the Manffatdar. is required to decide the 
appeal within three days of the presenta- 
tion of the appeal, he may not be able 
to decide it and his decision may be 
delayed by. a day. It is contended fay. 
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M/s Sh^ and Rane that in such a case 
^e .deasion may be without jurisdiction. 
That, however, is difficult to speU out 
from this portion of the rule. It may 
alsc\ therefore, be assumed as a possible 
contingency that the decision may not bo, 
m some case, rendered within three days 
as requured by this Rule. Unless there is 
^ythmg in the rule which can enable us 
to fix the date for withdrawal with cer- 
tainty, the Rule must be held to be 
mdefinite, vague, unworkable and there- 
fore invalid. 

7. In order to get over this difficulty 
It is argued by both M/s Shah and Rane 
that the later period in Rule 13 must be 
related only to a candidate who has filed 
an appeal. They want us to read the rule 
to mean that if a candidate has not filed 
an. appeal, then he must give notice of 
wthdrawal of his candidature on the 
day and if he had filed an appeal, 
men he must give notice of his with- 
drawal on the seventh day or on the day 
date on which the Mam- 
latdar decides his appeal. In the first 
place, if we attempt to read the Rule 

in_ the maimer suggested, we 

wdn have_ to add words to the 

Rule, and in substance instead of inter- 

preting the rule perform the duty of 
framing the rule which is not 'ours. 
Language is meant for exposing one’s 
thoughts and not for concealing them. If 
the framers of the rule wanted that this 
rule should apply only to candidate who 
appeals or does not appeal, they could 
have said so by adding the' words "by 
him” after the words "where no appeal 
IS presented” and before the words 
"under sub-rule (4) of Rule 12” and again 
after the words "where such appeal is 
presented” and before the words "under 
that sub-rule” in sub-rule (1) of Rule 13. 
We do not think that. we would be iusti- 
fied in reading the Rule in the manner 
suggested. The words "any candidates” 
are wide enough to apply to 
each of the candidates who have sent/ 
their nomination papers and cannot be 
confined only to those who are concerned 
with the appeal and want to withdraw. 

It is settled that ’'instruments and by- 
laws made under statutory powers en- 
forceable by penalties are construed like 
other provisions encroaching on tlie ordi- 
nary rights of persons. They must on 
pain of invalidity, be clear and definite 
and free from ambiguity, and should not 
make unlawful things that are otherwise 
innocent” (Vide Maxwell on Interpreta- 
tion of Statutes. 11th edition, page 290). 

As in our view Rule 13 of the Rules 1959 
is ambiguous and unworkable, it cannot 
be given effect in the same manner as 
where there is a clear rule which provides 
a particular terminal date for the with- 
drawal of a candidate from the election. 

8. It was argued that in the present 
case, the provision being in a negative 
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form, that is "Any notice of ^withdrawal 
which is given after the expiry of the 
period prescribed in this rule shall not 
have any effect”, we must hold that what- 
ever may be the nature, of the Rule, it 
must apply to a given case, and as the 
names of the candidates who had with- 
drawn on December 21, 1967 were not 
shown as candidates contesting the elec- 
tions, the elections ought to be held m- 
v^d. Wow it is true that the Rule which 
prescribes doing of certain things except 
in the manner provided must be held to 
be mandatory. But where, as in . this 
case, it is difficult to enforce the Rule at 
all and is, therefore, inyahd, it would 
not be right to say. that the Returning 
Officer was not right in not showing them 
as candidates. 

9. In the present, case, the Tahsildar 
had fixed December 21, 1967 as the date 
of withdrawal from elections by a candi- 
date. In the old Rule a period of seven 
days was provided for such withdrawal 
from the date of scrutiny. Apparently, 
the Tahsildar has acted under that rule. 
Inasmuch as Rule 13, in our view, is 
Indefinite and vague and could not possi- 
bly be observed by the candidates, the 
Tahsildar was right in fixing a specific 
date for withdrawal from the elections 
iby a candidate. That being so, the-Re- 
j turning Officer was right in not showing 
those candidates who had withdrawn 
from the elections as candidates. Rule 14, 
which is a peremptory rule, requires at 
least ten days to elapse between the 
publication of the list of validly nomi- 
nated candidates and the poll, and that 
rule has been observed inasmuch as 
sixteen days are allowed between the 
two dates. 

10. Under these drcumstances, the 

second question as to whether the results 
of the elections have suffered preiudi- 
cially against the respondents does not 
fall to be decided. In the first place, .no 
evidence was led by any of the parties 
and there was not even an allegation in 
that respect. - 

11. We may observe that we have 
noticed that the election rules are being 
modified from time to time which results 
^ much litigation of this kind and which 
can very w^ be avoided, if the Rules are 
specific, clear and are not changed or 
tinkered with so often. It woiild also 
appear that in order that elections should 
not be set aside on technical grounds 
because of errors of Returning Officers in 
conducting the elections to small bodies, 
it is desirable that a provision similar to 
the one in the Representation of; the 
People Act, 1950 and in the Zilla Parishad 
Act which prevents election being set 
aside on such technical grounds should 
be added even to the Act of 1958 and 
the Municipal Act where it does not exist. 
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If such a provision is added, a great deal 
of waste of time of the Gk)vernment, its 
officers, the public and also the Cotirts 
will be saved. , 

' 12, In the result, we make the rule 
absolute in both these applications and 
set aside the orders made by the learned 
Civil Judge, Junior Division, Pandharpur, 
and dismiss the applications of respon- 
dent No. 1 in .each of . Ihese matters. 
Parties to bear their own costs. 

Rule made absolute. 
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PADHYE AND VIMADALAL, JJ, 

Ramdas Sheoram.ii, Petitioner v.' Panjab 
Govindraoji and others, Respondents. 

Spl. Civil Appln. No. 449 of 1968, D/- 
19-2-1969. • 

Panchayats — Bombay Village Pancha- 
yats Act (3 of 1959), Ss. 13 and 13-A — 
There is no prohibition for a person whose 
name has been recorded in the voters’ 
list of more than one ward from voting 
in more than, one ward — Where such a 
person votes in both the wards, the votes 
cannot he excluded unless such person is 
disqualified imder S. 13(1) — Provisions 
of Representation of the People Act can- 
not he read into the Bombay Village 
Panchayats Act. (Paras 10, 11 and 15) 

P. T. Trivedi, P. S, Badiye and G. J. 
Mundhada, for Petitioner; S. P, Desh- 
pande, for Respondent (No. l). 

PADHYE, J.: — Village Jaola Shahapur 
in taluq Achalpur, district Amravati has 
been divided into four wards for the 
purposes of Village Panchayat Ward 
No. 4 with which we are concerned in 
this petition is a double-member consti- 
tuency. The elections to the Village Pan- 
chayat in this village were held on 11-4- 
1967. The petitioner and the respondents 
Nos. 1 to 3 were the four candidates for 
election to the Village Panchayat from 
Ward No. 4. Two members were to be 
elected from this constitufency. As a result 
of the coxinting bn : 13th April, 1967 it 
was found that the respondent No. 2 
Ganeshrao' Malluji secured 92 votes, the 
Petitioner and the respondent No. 1 
Secured 87 votes each and the respondent 
No. 3 Hiraman secured 72 votes. Being 
a double-member constituency, the res- 
pondent No. 2 Ganeshrao who secured 
largest number of votes was first declar- 
ed elected. So as to secure the second 
seat, there was a tie between the peti- 
tioner and the respondent No. 1. each of 
them having secured 87 votes. Since the 
petitioner and the respondent No. 1 secur- 
ed equal votes, the Returning Officer 
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acted Tinder Rule 34, sub-rule (3) of the 
Bombay VlUage Panchayats Rules. 1959 
lots were drawn as a result of which 
the petitioner was declared elected. The 
respondent No. 1, therefore, filed an 
election petition under Section 15 of the 
Bombay Village Panchayats Act, 1958. 


2, It was alleged on behalf of the 
respondent No. 1 Panjabrao that voter 
by name Bainabai Kanekar voted in bo& 
the wards Nos. 1 and 4 and therefore, 
both of her votes were to be declared void 
and since in Ward No. 4 Bainabai had 
voted for the present petitioner, that vote 
should be excluded from the number of 
votes he obtained as a result of which the 
respondent No. 1 would get 87 votes, that 
is, one ' vote more than the votes polled 
by the petitioner. The votes from Wards 
Nos. 1 and 4 were, therefore, scrutinised 
by the Second Ci-^ Judge, Achalpur 
before whom the election petition was 
filed and on scrutiny he found that the 
said Bainabai had voted both in Ward 
No. 1 as well as in Ward No. 4. Bainabai’s 
name was included in the voters’ list of 
Ward No. 1 at serial No. 155 and in the 
voters’ list of Ward No. 4 at serial No. 13. 
The learned Civil Judge found that her 
name appeared in the voters’ lists of 
Wards Nos. 1 and 4, that she was issued 
ballot papers in both these wards and 
that she voted in both these wards. It 
was further foimd by 'him that in Ward 
No. 4 she had cast the vote in favour of 
the present petitioner and, therefore, 
held that the petitioner’s votes should be 
coimted as 86 instead of 87 after exclud- 
ing the vote of Bainabai and the respon- 
dent No, I’s votes would be 87 as already 
declared. On these findings the learned 
Civil Judge set aside the election of the 
present petitioner and declared the res- 
pondent No. 1 Panjabrao as elected to 
tiie Village Panchayat from Ward No. 4. 
This decision is challenged by the present 


m 

his 

be 


petitioner. 

3. In deciding this question, the learn- 
ed Civil Judge placed reliance on the 
provisions of Section 62 of the Represeii- 
tation of the People Act, 1951, and parti- 
cularly on clause (3) which states that; 

"No person shall vote at a general elec- 
tion in more than one constituency of 
the same class, and if a person votes 
more than one such constituency, 
votes in all such constituencies shall 
void.’’ 

He hlso relied upon the provisions of Sec- 
tion 13 of the Bombay Village Panchayats 
Act read with the provisions in the Re- 
presentation of the. People Act, 1951, for 
tile purposes of holding that Bainabai was 
not qualified to vote in both the wards 
and she ought to have voted in one ward 
only. 

4. In this petition, the present peti- 
tioner ffleges that it has not been estab- 
lished that Smt. Bainabai Kanekar m 
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both these wards was the same person 
and that one person Smt. Bainabm has 
voted both in Ward No. 1 as well as in 
Ward No. 4. It is also contended that 
the learned Civil Judge has not given 
any reasons whatsoever . for coming to 
this conclusion that Smt. Bainabai Kane- 
kar, whose name is included in the voters’ 
list of Ward No. 1 is the same Bainabai 
Kanekar whose name is included in the 
voters’ list of Ward No. 4. It is also alleg- 
ed that the learned Civil Judge has not 
given any reasons to hold that only one 
lady by name Smt. Bainabai Kanekar 
cast her vote both in Ward No. 1 "as well 
as in Ward No. 4. 

5. Rule 23, sub-rule (iv) of the Bom- 
bay Village Panchayats Election Rules, 
1959, provides the manner in which the 
ballot papers are issued to the voters 
whose names are in the voters’ list. It 
provides: 

"(iv) In cases where no objection has 
been raised, after recording the serial 
number of the ballot paper against the 
entry relating to the voter in the copy of 
the voters’ Hst, the polling officer shall 
give the ballot paper to the voter and 
admit him to the polling room, but not 
more than one voter shall be admitted to 
the polling room at a time.” 

From this sub-rule it is dear that every 
ballot paper is given a serial number. 
This also is nowhere disputed by the 
petitioner. Then there is the voters’ list 
and whenever a ballot paper is issued 
that serial number of the ballot paper is 
noted against the name of that particular 
voter to whom the ballot paper is issued. 
On a mere scrutiny, therefore, of the 
voters’ lists both of Ward No. 1 and Ward 
No. 4 it could be foimd out that a ballot 
paper was issued to Smt. Bainabai .Kane- 
kar from Ward No. 1 and Ward No. 4, 
and the learned Civil Judge has so found. 
No further evidence in fact was necessary 
to arrive at this conclusion and we do 
not see any force in the contention on 
behalf of the petitioner on this coimt. 

6. It was then urged that it has not 
been established that the voter Bainabai 
who voted in Ward No. 4 was the same 
Bainabai who voted in Ward No. 1, as 
there could be two different persons in 
the village bearing the same name. We 
do not find any averment in the petition 
or in the affidavit filed by the petitioner 
that there are more than one person by 
the name Smt. Bainabai Kanekar. On the 
other hand, the respondent No. 1 in his 
affidavit has categorically stated that 
there is only one person in the whole of 
the village by the name of Smt. Bainabai 
Kanekar and there is no other person by 
that name. It is, therefore, clear that it 
is tile same Bainabai Kanekar whose 
name is included in the voters’ lists both 
of Ward No. 1 as well as Ward No. 4 and 
she is the same person who has voted in 
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both the wards. It is then urged that 
there was nothing to show, and the learn- 
ed Civil Judge has not discussed how he 
came to the conclusion, that this Baina- 
bai voted for the petitioner in Ward 
No. 4. It can be found out from a parti- 
cular ballot paper as to for which candi- 
date the voter has voted, because against 
the name of that voter a mark has to be 
made as provided. It is also possible to 
find out from the serial number given on 
the ballot paper as to who is the voter 
as that serial number is noted against the 
name of the voter in the voters’ list. ' 
From this it can be clearly found out that 
Smt. Bainabai Kanekar had voted for the 
petitioner in Ward No. 4 and on scrutiny 
of the ballot papers, the learned Civil 
Judge has so found. We do not see why 
the conclusion arrived at by him should 
be disregarded. We see, therefore, no 
force in any of the contentions raised on 
behalf of the petitioner in the groimds 
raised by him. 

7. While hearing the arguments of 
the counsel, it appeared to us that in the 
Bombay Village Panchayats Act or, the 
Bombay Village Pan^ayats Election 
Rules, there was no bar to one person 
being in the voters’ list of more than one 
ward and further voting in more than 
one ward. The learned Civil Judge has 
referred to the provisions of the Repre- 
sentation of the People Act, 1951, S. 62 
of which makes a provision in respect of 
the right to vote. Sub-section (1) of S. 62 
states; 

"No person who is not, and except as 
expressly provided by this Act, every 
person who is, for the time being entered 
in the electoral roll of any constituency 
shall be entitled to vote in that consti- 
tuency.” 

Sub-section (2) provides: 

"No person shall vote at an election In 
any constituency if he is subject to any 
of the disqualifications referred to in 
Section 16 of the Representation of the 
People Act, 1950 (43 of 1950).” 

Sub-section (3) provides that no person 
shall vote at a general election in more 
than one constituency of the same class, 
and if a person votes in more than one 
such constituency, his votes in aU such 
constituencies shall be void. Section 13 of 
the Bombay Village Panchayats Act gives 
the qualifications of a person to vote and 
be elected. It provides by sub-section (1) 
that every person whose name is in the 
list of voters shall, unless disqualified, 
under this Act or any other law for the 
time' being in force, be qualified to vote 
at the election of a member for the ward 
to which such list pertains. Section 12 of 
the said Act provides for the preparation 
of the list of voters and sub-section (1) 
states that the electoral roll of the Maha- 
rashtra Legislative Assembly prepared 


under the provisions of the Representa- 
tion of the People Act, 1950, and in force 
on such day as. the State Government may 
by general or special order notify in this 
behalf for such part of the constituency 
of the Assembly as is included in a ward 
or a village shall be the list of voters for 
such ward . or village. Sub-section (2) of 
Section 12 provides that an officer desig- 
nated by the Collector in this behalf shall 
maintain a list of voters for each such 
ward or village. Under sub-section (1) of 
Section 12, therefore, the electoral roll , of 
the Maharashtra Legislative Assembly, 
is to be taken as a guide or basis for pre- 
paring the voters’ list in a particular ward 
and those voters from a particular ward 
or voters of the constituency of the As- 
sembly from that ward are to be the 
voters in that ward for the purposes of 
the Village Panchayat Elections. Sub- 
section (3) of Section 13 pro-vides that 
subject to any disqualification incurred by 
a person, the list of voters shall be con- 
clusive evidence for the purpose of deter- 
mining under this section whether any 
person is qualified or is not qualified to 
vote, or as the case may be, is qualified 
or is not qualified to be elected, _ at any 
election. In this Act no disqualifications 
have been given for being a voter, though 
for being a .member of the Panchayat dis- 
qualifications have been given tinder 
Section 14 of the Act. It would thus 
appear on the reading of sub-section (1) 
of Section 13 that every person v/hose 
name is in the list of voters will be quali- 
fied to vote at the election of a member 
for that ward to which such list pertains, 
unless he is disqualified either under this 
Act or any other law for the time being 
in force, "rhe only law under which di^, 
qualifications of a voter have been given 
is the Representation of the People Act, 
1950. We could not find, and it was not 
shown to us, that in any other Act like 
the ZiUa Parishads Act or the Municipa- 
lities. Act, there are any such disqualifi- 
cations given for being a voter. The 
learned Civil Judge has relied on Sec- 
tion 16 of the Representation . of the . Peo- 
ple Act, 1950, in order to hold that Baina- 
bai was disqualified to vote in two wards; 

8. Section 16 of the Representation of 
the People Act, 1950 (43 of 1950) ^ gives 
the disqualifications for registration in 
an electoral roll and they are only three, 
namely, (1) that he is not a citizen of 
India, (2) that he is of unsotmd mind and 
stands so declared by a competent court 
and (3) that he is for the time being 
(^qualified from voting under the provi- 
sions, of any law relating to corrupt 
practices and other offences in connection 
with elections. It has not been^ shown 
that Bainabai Kanekar falls within any 
of the three categories referred to above 
and in the absence of that, she is not dis- 
qualified for registration either in the 
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Sectoral roll of the Parliamentary Consti- 
tuency or the Assembly Constituency and 
in consequence, in the electoral roll or 
the voters’ list of the Village Panchiyat. 
There is no such bar to be found any- 
where either in the Representation of 
the People Act or the Bombay Village 
Panchayats Act or any other Act that a 
person’s name cannot be entered in more 
than one Constituency or in more than 
one ward. The only bar, so far as the 
Representation of the People Act and the 
Maharashtra Municipalities Act are con- 
cerned is. that if such a person whose 
name is included in more than one voters’ 
list votes in more than one ward, then 
his votes in all such constituencies or 
wards shall be void. In fact. Section 13-A 
of the Bombay Village Panchayats Act 
permits a person to be elected to more 
than one seat in the Village Panchayat, 
but after he is elected to more than one 
seat, he has to resign from all but one of 
the seats and if he does not do so within 
the prescribed time, then aU the seats 
become vacant 

9. Section 14 of the Maharashtra 
Mimidpalities Act 1965 may be referred 
to in tiiis connection. Sub-section (1) of 
Section 14 of the said Act provides that 
no person shall be entitled to vote at a 
pjeneral election in more than one ward, 
notwithstanding that his name may 
appear in the list of voters for more than 
one ward, and if a person votes in more 
than one ward his votes in all wards shall 
be void It thus contemplates cases where 
a person’s name may appear in the lirt 
of voters for more than one ward and 
there does not appear to be any bar to 
such indusion of the names in more than 
one ward. The only restriction which has 
been imposed by this provision of the 
Maharashtra Municipalities Act, which 
is similar to sub-section (3) of Section 62 
of the Representation of the People Act, 
1951, is that if he votes in more than one 
ward then all his votes would become 
void. 

10. The question, therefore, now Is 
whether Bainabai Kanekar whose name 
is included in the list of voters tor ward 
No 1 as well as ward No. 4 havmg wted 
in both the Wards, her votes are hable 
to be exduded from both the wards 
being void. For this, we do not md my 
specific provision either in the Bombay 
Village Panchayats Act or m the rules 
framed under the said Act, ]ust as, tnere 
is a specific provision in that respect in 
the Representation of the People Act, 
1951 or the Maharashtra Mumcipaiibes 
Act 1965. In the absence of a specific 
provision to that effect, the votes givm 
by Bainabai in ward No. 1 as well as m 
ward No. 4 cannot be exduded as she is 
not otherwise disqualified and in fact she 
is a qualified voter as contemplated by 


Section 13(1) of the Bombay Village Pan- 
chayats Act. 

11. It is contended that the Represen- 
tation of the People Act makes a provi- 
sion for such a contingency and that 
should he applied to the elections of the 
Village Panchayats under the Bombav 
Village Panchayats Act also. The provi- 
sions of the Representation of the People 
Act are not made applicable to the elec- 
tions of the Village Panchayats under 
the Bombay Act and it is only in certain 
respects that the provisions of the Repre- 
sentation of the People Act have been 
referred to in the Bombay Village Pan- 
chayats Act. For example, the provisions 
of the Representation of the People Act 
could be brought in by reference for the 
puiDoses of Section 12 and Section 33 of 
the Bombay Village Panchayats Act. The 
said Act has specifically been referred to 
in Section 12 of the Bombay Village 
Panchayats Act and also would be indud- 
ed in the term 'any other law for the 
time being in force’ imder Section 13(1) 
of the Bombay Village Panchayats Act. 
However, the whole of the Representation 
of the People Act cannot be made appli- 
cable to the elections imder the Bombay 
Village Panchayats Act. It will not, 
therefore, avail the respondent No. 1 to 
say that the provisions of Section 62(3) 
of the Representation of the People Act, 
1951, should be read into the Bombay 
Village Panchayats Act and on its basis | 
the votes of Bainabai should be exdaded.' 

12. It has to be noted that a specific 
provision for this purpose has been made 
in the Representation of the People Act 
without which the Legislature must have 
thought that the votes of such a voter 
voting in more than one constituency 
could not be excluded. A amilar prolu- 
sion has been made in a Local Act, 
namely, the Maharashtra Munidpalities 
Act, 1965, on the lines of Section 62(3) of 
the Representation of the People A.ct. 
There also the need must have been felt 
by the Legislature that without making 
such a provision the votes of such a voter 
could not be exduded. If that was the 
intention of the Legislature so far as the 
Village Panchayat elections are concern- 
ed, such a provision also ought to liave 
fotmd. place in the Village Panchayats 
Act; but there is no such provision either 
in the Act or the rules framed there- 
imder. The effect of this would naturally 
be that a person whose name appears in 
the voters’ list for more than one ward 
and who is otherwise qualified to vote 
will be entitled to vote in more than one 
ward, since there is no such prohibition 
laid down in the Act. Mr. Deshpande, the 
learned counsel for the respondent No, 1, 
however, contends that such a prohibition 
must be implied in the Act from the vari- 
ous rules to which he has drawn our 
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attention. He referred to tHe provisions 
of Section 13-A under which a person 
cannot be elected to more than one seat 
and from this he wants us to infer that 
since a person could not hold more than 
one seat in the Village Panchayat, he also 
could not be a voter for more than one 
ward in a Village Panchayat, that is, he 
could not vote for two candidates from 
two different wards. It is also urged that 
except in the case of a plrual constitu- 
ency, each voter must have one vote in 
the whole of the Village Panchayat and 
cannot have two votes. We cannot spell 
out any such result from the provisions 
of Section 13-A of the Act. 

13. He then referred us to Rule 21(1) 
(iii). Rule 23(ii). Rule 29(2), Rule 33(1) (d) 
and Rule 2(2) of the Bombay Village 
Panchayats Election Rules, 1959. Rule 21 
is made for the purpose of proMbiting 
the candidates or their agents from 
speaking or addressing any voters in any 
part of the polling station and whatever 
objections they have to make with respect 
to a particular voter, such objections 
have to be addressed to the Presiding 
Officer and the kinds of objections they 
can make are given in the three clauses 
under that sub-rule. The one referred to 
by the learned coimsel for the respondent 
No. 1 is clause (iii) of sub-rule (1) of 
Rule 21 which is to the effect; "that he 
has already voted at the election”. Re- 
ferring to the definition of "Election” in 
sub-rule (2) of Rule 2, the learned coun- 
sel ar^es that if a voter has voted at .my 
place in the village for the election of the 
Village Panchayat, then an objection 
could be taken by the candidate or his 
agent so as to debar him from voting at 
any polling station in. the village in that 
election. We are unable to read this 
meaning into clause (iii) in sub-rule (1) 
of Rule 21 aforesaid. It must be noted 
that these objections are to be addressed 
to the Presiding Officer concerned who 
presides over the polling station of a 
particular ward and any objection to the 
voter having already voted must be con- 
fined to the election at that particular 
polling station and must be made to the 
Presiding Officer of that polling station. - 
For example, if a voter in the voters’ list, 
of Ward No. 4 has already cast his vote 
once in that polling station of Ward. No. 4,* 
then, if he again comes to vote at • the 
same polling station of that ward, an 
objection under clause (iii) could be 
talcen that .he has already voted. This 
would not pertain to an objection to the 
Presiding Officer of a particular polling 
station that he has already voted at some 
other polling station in some other ward 
which is not in charge of that Presiding 
Officer. The objection must, therefore, be 
confined only to that polling station so 
that a person at the particular polling 
station cannot vote more than once. 


^ Pahjab (Padhye J.) A. I. B. 

14. The other provision referred to 
Was sub-rule (1) of Rule 23 together \vith 
Rule 33(1) (d). Rule 23(1) provides for 
recording of votes and imder sub-rule (i) 
every voter is entitled to give as many 
Votes as there are seats for filling which 
Votes are to be taken in each ward, but 
no voter shall give more than one vote to 
any one candidate; whereas clause (d) of 
Rule 33(1) provides for rejection of b^ot. 
papers contained in the ballot box if a 
Voter has recorded more votes than he is 
entitled to give or has recorded moire 
than one vote for any one candidate. We 
do not see how it. can be implied from 
ftese niles that a voter whose name is 
included in the voters’ lists of more than 
one ward cannot record his votes in those 
wards. Sub-rule (1) of Rule 23. provides 
for a case of a plural constituency and it 
says that in such a constituency or such 
a ward a voter will have as many votes 
as there are seats. Thus if there are three 
seats, three candidates could be elected 
from a particular ward and every voter 
will have three votes. It lays down a lur- 
ther prohibition that such a voter, though 
he has got three votes, cannot cast aU the 
three votes to a single candidate. He can 
only cast one vote in favour of one candi- 
date. This clause does not, therefore, con- 
template a case which is before us. Simi- 
larly, clause (d) of Rule 33(1) also does 
not help the respondent No. 1. This clause 
only shows that a voter cannot record 
more than one vote for one candidate. It 
also provides that if in a particular ward 
he has got only one vote, he cannot re- 
cord more than one vote at that election 
for one candidate or for different candi- 
dates,' This also has no bearing on the 
question that is before us. Here, Bainabai 
by reason of the inclusion of her name in 
the voters’ . list of Ward No. 1 has a vote 
for that ward. Similarly, by reason of the 
inclusion of her name in ward No. 4 she 
has a vote in that ward and she could 
vote in both the wards xmless there is a 
specific bar and if there was any such 
bar, then she could have exercised a 
choice of voting in either of these two 
wards. To such a "case either Rule 23 or 
-Rule 33 does not apply. . 

15. Reference was * then made to 
Rule 29(2), This rule in fact provides for 
the challenging of votes by a candidate 
or his election agent and it provides 
against personation , at voting. If a candi- 
date or his agent makes a challenge that 
any person applying for . a ballot paper 
and claiming to be a particxilar voter is 
not that person entered in ther.list .but is 
personating for . him and when such a 
challenge is made, then he is to be con- 
fronted by the Presiding Officer under 
sub-rule (2) of Rule 29. He is required 
to enter his name and address in the list 
of challenged votes in Form ’D’, He also; 
may be required to produce evidence of 
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identification. If, however, the alleged 
voter refuses to comply with such requi- 
sition, he shall not be permitted to vote. 
If he complies with the requisition under 
sub-rifie (1) of Rule 29, then he is ques- 
tioned by the Presiding Officer and after 
giving the answers as required by sub- 
rule (1) he is allowed to vote after he has 
been warned of the penalty for persona- 
tion: The two questions, that are to be 
asked to him are (1) ^whether he is tlie 
person named in the list and (2) whether 
he has voted at the said election in the 
ward or in any other ward. If he answers 
the first question in the affirmative and 
the second question in the negative, then 
ffione he is allowed to vote after he has 
been warned of the penalty for persona- 
tion. From the last portion, namely, the 
negative answer to the question whether 
he has voted at the election 
in the ward or *311 any other 
ward’ (underlining (here in * ’) oms), 

tho learned counsel for the respondent 
No. 1 wants us to infer that a V 9 ter can 
vote oiily in one ward and not in more 
■&an one ward, because, according to 
him, the ballot paper is_ to be given to 
such a person only on his declaring that 
he has not voted either in that ward or 
in any other ward. This rule, in our 
opinion, only provides for finding out as 
to whether the particular voter is a 
genuine voter for that ward or is person- 
ating for some other person. For example, 
there may be two different persons xn 
the same ward or the same village In 
different wards bearing the same name. 
Names of both these individuals are enter- 
ed in the voters’ list, each of them hav- 
ing a right of vote. Let us say, they are 
A and B. Now,. A records his vote for 
himself and ■ taking advantage of me 
similarity of. the name and description 
also wants to. record the vote m place o£ 
B This would amount to personation lor 
b’ When anybody knowing A takes an 
objection then the Presiding Officer has 
to follow the procedure laid down in this 
rule. Such a precaution has to be takpi 
to prevent personation as far as possible. 
If however, there is only one person of 
that name whose name is entered m pe 
voters’ list of more than one ward, eimer 
by mistake or because he may have some 
connection with each ward and, he records 
his vote in each of those wards, it 
not be caUed a case of personation. The 
whole Rule 29 . deals with the cases of 
personation at a voting and has nothing 
to do with the right of a voter to vote m 
a particular ward. We do not see, there- 
fore that from sub-rule (2) of Rule 29 
it can. be implied, much less necessaruy, 
as is suggested by the 

behalf of the respondent. No. that a 
person whose name IS m the voters 

of more than one ward can only record 
his vote only in one ward and not two. R 
would thus be found that neither there Is 


any express provision debarring a person 
from voting in more than one ward if his 
name is included in the voters’ list of 
mose wards, nor can such a provision be 
implied from the rules or the sections of 
the Bombay Village Panchayats Act. We 
are, therefore, of the view that the vote 
of Smt. Bainabai Kanekar could not have 
been excluded by the learned Civil Judge 
on scrutiny. If the vote of Bainabai is 
taken as a valid vote for the election of 
ward No, 4, then the petitioner and the 
respondent No, 1 each got 87 votes and 
the votes of both these candidates being 
equal, lot had to be drawn and it was so 
drawn. In the lots the petitioner was 
favoured and under the relevant rule, 
one more vote has to be counted for him 
and as such he was rightly declared 
elected by the Retiuming Officer. 

16. The petition, therefore, must suc- 
ceed and is allowed in terms of prayer 
clause (a). We accordingly quash the 
order of the learned Civil Judge dated 
2-5-1968 and maintain the result declared 
by the Retirming Officer on 13-4-.1967. 

17. The point on which the petitioner 
succeeds was not, however, taken by him 
either before the Returning Officer or 
the Civil Judge or before us by this peti- 
tion, nor was it argued before us, but It 
was in the course of the discussion in the 
arguments that it was foimd that this 
point has an important bearing on the 
case. In view of this we do not allow any 
costs to the petitioner even though he 
succeeds. 

. petition allowed. 
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Yithalbhai T. Patel, Bombay, Appli- 
cant V. Shyamlal Durgadas Khanna, 
Opponent, 

Civil Revn. Appln. No. 454 of 1967, D/- 
19-11-1968 from order of City Civil Court, 
Bombay, D/- 28-10-1966, 

Civil P. C. (1908), O. 37, B. 3(4) (Bom); 
S. 148 — Bombay City Civil Court Rules 
(1948), R. 123 — Summons for judgment 
taken under O. 37 — Leave to defend 
granted on certain conditions — Default 
— Application for extension of time by 
defendant — Court has jurisdiction to 
■ grant it. 

Where in a simimons for judgment 
taken out under O. 37 C. P. C. the defen- 
dant appears and obtains leave to defend 
on compliance of certain directions by 
certain fixed dates, the application by 
defendant, on failure to comply with the 
direction, for extension of time does not 
amount to a second application for leave 
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to defend. The effect of R. 3(4) of O. 37 
and R. 123, City Civil Court Rulesy _ls 
that the default made by defendant m 
compliance vidth the directions given in 
an order granting leave to defend, does 
not operate to finally dispose of the suit 
in favour of the plaintiff. The Court 
■would be entitled, therefore, to entertain 
applications for ejctensions of •time in con- 
nection with such directions imtil a final 
ex parte decree is passed in favour of 
the plaintiff. The Court being seized of 
the suit would .always have jurisdiction 
"to consider such applications. The Court 
will not be functus officio in the matter 
of the suit and accordingly in the matter 
of applications for extensions of time. 
(1949) 53 CaL W. N. 192, Distinguished. 

(Para 8) 

Cases Referred: Chronological Paras 
(1949) 53 CaL W.N. 192, Pulin 

Krishna v. SusUl Kumar 8 

J. M. Patel -with B. S. Purohit, for 
Applicant; M. G. Mam, for Opponent. 

JUDGMENT: — This is a revisional 
application on behalf of the original 
plaintiff from the order dated October 28, 
1966, made on the Chamber summons 
dated October 17, 1966, whereby the City 
Civil Court directed that the time to 
deposit the balance amount of Rs. 2,000/- 
pursuant to the order dated August 5, 
1966 be extended till November 1, 1966. 
The above order dated August 5, 1966 

was made on the summons for judgment 
talcen out by the plaintiff. By that order 
the defendant was directed to deposit the 
sum of Rs. 7,725/- by three instalments 
respectively of Rs. 3,308.30 •within one 
week (on or before August 12, 1966), 
Rs. 2,000/- within eight weeks (on or 
before October 9, 1966) and the balance 
of Rs. 2,416.70 -within four weeks there- 
after. The deposit order was condi- 
tional order granting leave to the defen- 
dant to defend the suit. 

2. In pursuance of the above order 
dated August 5, 1966, the defendant duly 
deposited in trial Court the sum of 
Rs. 3,308.30 on August 12, 1966. He failed 
■to deposit the sum of Rs. 2,000/- on or 
before October 9, 1966. By the chamber 
summons dated October 17, 1966, he 
applied for extension of •time to enable 
him to make the deposit of the second in- 
stalment. The trial Court thereupon ex-, 
tended the ‘time to make deposit till Nov- 
ember 1, 1966. 

3. Mr, .Patel for the plaintiff contends 
■that the order extending time is invalid, 
because the Court had no jurisdiction to 
make that order and -^e application for 
extension of ■time was in effect a second 
application for leave to defend. That 
second application is not contemplated by, 
any of the :p'r>i-\nsions of the Code of Ci'vil 
Procedure and was in fact beyond time 
and, therefore, liable to be dismissed. 


Shyamlal (K. K. Desai J.) A.LR. 

4. In support of his first contention 
Mr. Patel has relied upon sub-rule (4) of 
Rule 3 of Order 37 as amended by this 
Court and also on Rule 123 of the City 
Ci'vil Court Rules and Section 148 of the 
Code of Ci-vil Procedure. In his submis- 
sion the true effect of sub-rule (4) read 
with Rule 123 is. that upon defaidt being 
made by a defendant in compl-yirig mtir 
and carrying out the conditions , fixed by 
the order granting him leave to defend, 
the plaintiff becomes entitled to judgment 
forth-with. The defa;ult made by a defen- 
dant in complying with such coiiditions 
automatically entitles the plaintiff to a 
decree for the amount mentioned in the 
summons for judgment. In the result, the 
Court becomes functus officio and is left 
■with no powers to extend time fixed for 
compliance -with such conditions. In those 
circumstances, the Court cannot have any 
power under Section 148 of the Code to 
extend time fixed for corhpliance -with 
conditions. In the result, the Court can 
have no jurisdiction to extend time in 
connection -with compliance of conditions 
fixed by an order granting leave to defend. 

5. The relevant part of sub-rule (4) 
runs as follows: 

" X X X X X X 
If the defendant be permitted to defend 
X X X X X the Judge shall direct that on 
failure to complete the security (if any), 
or to carry out such other directions as 
the Court or the Judge may have given 
■within the time limited in order, the 
plaintiff shall be entitled to judgment 
forth-with*’. 

6. The relevant part of Rule 123 of the 
City Ci'vil Court Rules pro'vides: 

"If the defendant does not complete his 
security (if any) or carry out such other 
directions as the Judge may have given 
■within the time limited in -the order, the 
plaintiff shall be at liberty to apply to 
put the suit do-wn for hearing forth'with 
X X X X X, as if no such .order", (grating 
leave to defend) "had been made”. ‘ 

7. Now, therefore, it is quite clear that 
in connection -with a default made by a 
defendant in complying with the Erec- 
tions fixed by the order granting him 
leave to defend, imder sub^rule (4), the 
proyision is that the . Judge shall by the 
very order direct that on failure to carry 
out such Erections the plaintiff shall- be 
entitled to judgment forth'with. The pro- 
■vision in Rule 123 is that the plaintiff 
should be at liberty to apply to put the 
suit do-wn for hearing forth-with as if the 
order granting leave' to defend had not 
been made. Ihese provisions have ope- 
rated so that in a case where a defendant . 
defaEts in complying -with the directions 
given by order granting him leave to 
defend the plaintiff becomes entitled to 
and applies for and after getting the suit 
placed for hearing obtEns ex parte 
decree. The question is whether the 
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failure of a defendant to comply with 
directions contained in the order granting 
leave to defend automatically so operates 
that the Court ceases to have seisin of 
the suit and becomes ftmctus officio. ■ 

In Mr. Patel’s submission, the question is 
not of the Cotrrt ceasing to have seisin of 
the suit but the Court ceasing to have 
seisin of (i) the application of the defen- 
dant for leave to defend as also (ii) the 
summons for judgment. In his submis- 
sion, the failmre of the defendant to com- 
ply with the directions contained in the 
order granting leave to defend so ope- 
rates liiat the Court ceases to have seisin 
of these matters and the Court becomes 
fimctus officio and disentitled to consider 
the question of leave to defend on appli- 
cation in that connection any further. 
Now, it appears to me that the true effect 
and construction of the above provisions 
in the sub-rule (4) and Rule 123 is 
that upon default made by defendant in 
complying with the conditions imposed 
by the order granting conditional leave 
the plaintiff in the suit becomes entitled 
to apply to the Court that an ex parte 
decree may be passed in his favour. The 
Court thus continues to have seisin of 
the suit and does not become _ fimctus 
officio or cease to have jurisdiction in the 
matter of the plaintiff’s suit. In this con- 
nection, it is important to notice that the 
Rule 4 of Order 37 of the Code of Civil 
Procedure provides that: — 


"After (ex parte) decree the court may, 
imder speciffi circumstances, set aside the 
decree, and if necessary stay or set aside 
execution, and may give leave to the de- 
fendant to appear to the summons and to 
defend the suit, if it seems reasonable to 
the Court so to do, and on such terms as 
the Court thinks fit.’’ 


It is important to notice that the sum- 
mons in the summary suit informs the 
defendant that in default of his filing 
appearance and obtaining leave to def^d, 
an ex parte decree will be passed against 
him. In spite of that position, under R._ 4, 
the Court is empowered to set aside 
ex parte decrees passed in cases in which 
the defendant fails to appear md/or 
appears but fails to obtain leave to defend 
in the first instance. It is difficult to 
accept Mr. Patel’s submission that because 
the summons for judgment was complete- 
ly disposed of and the questiori of leave 
to defend had been once considered, the 
trial Court ceased to have jimsffiction 
altogether and could not deal vnth the 
question of extension of time feed by 
the order granting leave to defend. Now, 
it is true that under Section 148 of the 
Code provision is made entitling Courte 
to enlarge time where any penod is feed 
or granted by the Court for the domg of 
any act prescribed ^ ® 
though the period on^^y feed or 
granted may have expired. In spite of that 


restricted provision in Section 148, it has 
now been well established that in cases 
in which power to extend time is not 
givm under Section 148 Court has juris- 
diction to extend time in matters not 
finally disposed of. Where a matter is 
not finally disposed of by it Court retains 
control over it and is seized of the same 
and jt accordingly has power to make 
any just or necessary order including the 
appropriate cases an order for extension 
of time previously feed. As the failure of 
the defendant to comply with the direc- 
tions given by the order dated August 5, 
1966, did not automatically operate so as 
to finally dispose of the plaintiff’s suit, 
the trial Court had jurisdiction to deal 
with the application for extension of 
time. In other words, as the non-compli- 
ance with the conditions imposed by the 
order dated August 5, 1966, did not ope- 
rate automatically to give an ex parte 
decree to the plaintiff in the matter of the 
suit, the trial Court was not functus offi- 
cio and had jurisdiction to deal with the 
summons that the defendant took out for 
extension of time. 

8. In connection with his second con- 
tention, Mr. Patel relied upon the deci- 
sion of a single Judge of the Calcutta 
High Court in Pulin Krishna v. Susil 
Kumar, 53 Cal. W. N. 192. On an applica- 
tion for extension of time, in circumstan- 
ces similar to those in this case, the 
Court held that failure of the defendant 
to comply with the conditions imposed on 
him had resulted automatically into the 
dismissal of the defendant’s application 
for leave to defend. There was no provi- 
sion entitling the defendant to make a 
second application for leave to defend 
beyond the period of limitation fixed in 
that connection. 

The application for extension of time 
made by the defendant was second appli- 
cation for leave to defend, the Court had 
ceased to have seisin of the matter and 
had become functus officio. The second 
application was not maintainable and was 
beyond time. The Court accordingly dis- 
missed the application. Now, it requires 
to be remembered that the procedure 
prescribed by the rules of the High Court 
at Calcutta made it incumbent upon de- 
fendants in summary suits to make their 
own separate applications for leave to 
defend. These were liable to be made 
withhi a period of 10 days from the date 
of the service of the summons in the suit 
on the defendants. To these applications, 
provisions in. Section 5 of the Limitation 
Act were not made applicable. The appli- 
cations for leave to defend were always 
treated as separate independent proceed- 
ings in Court. The rules of the City Civil 
Court do not require any defendant to 
make any independent application for 
leave to defend. The rules provide that 
the defendant must file his appearance 
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■within the time prescribed, . This time Is 
liable to be extended. The further pro-vi- 
sion is that in the event of a defendant in 
summary suit filing an appearance the 
plaintiff must get a summons for judg- 
ment issued. In this proceeding to be 
undertaken by plaintiS defendant may at 
any time "within 10 days from the service 
of the summons for judgment by affida-vit 
or otherwise disclose facts which may be 
deemed sufficient to entitle him to leave 
to defend. On those facts, at the hearing 
of the summons for judgment, he can 
apply to Court that he should he granted 
leave to defend. It is quite, clear, ha-ving 
regard to the rules of the City Civil 
Court, that defendant in a summary suit 
is not bound to take any independent pro- 
ceedings for claiming leave to defend. 
Ordinarily leave to defend is granted in 
the proceedings by way of summons for 
judgment instituted by plaintiff. Having 
regard to the above different provisions 
in tlie rules of the City Civil Court, it is 
difficult to hold that the reasoning in the 
above Calcutta decision is applicable to 
the facts of this case. It is difiScult to 
accept Mr. Patel’s contention that the 
application for extension of time would 
amount to a second application for leave 
to defend. As already discussed above, 
the true effect of the sub-rule (4) of E. 3 
of Order 37 and Rule 123 of the City Civil 
Court Rrdes is that the default made by 
a defendant in compliance with the direc- 
tions given in an order granting leave to 
defend does not operate to finally dispose 
of the suit in favour of the plaintiff. The 
Court would be entitled, therefore, to 
entertain applications for extensions of 
time in connection with such directions 
until a fihal ex parte decree is passed in 
favour of the plaintiff. The Court being 
seized of the suit would always have 
jurisdiction to consider such applications. 
The Court will not be functus officio in 
the matter of the suit and accordingly in 
tbe matter of applications for extensions 
of time. 

9. In the result, this re-wsional appli- 
cation fails. Rule discharged with costs. ^ 

Revision application dismissed. - 
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CHANDRACHUD AND. NAIN, JJ. - 
Rajaram Ganpat Patfi. arid others. Peti- 
tioners V. Y^shwant Datto Patil and 
others, Opponents No. 1. 

Spl.. Civil Appln. No. 1343 of 1968 (-with 
Special C. A. No. 1344 of 1968), D/- 6-11- 
1968. 

(A) Constitution of India, Arts. 226 
and 227 — Finding of fact — Re-appre- 
ciation of ewdence — Groimds. 
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^ Yeshwanf (Chandrachud J.J A.LB. 

The jurisdiction of the High Court 
tmder Arts. 226 and 227 of the Constitu- 
tion is limited and it should not re-appre- 
ciate evidence and substitute its conclu- 
sion of fact for that recorded by the 
Tribunal below. But where the lower 
Court bases its conclusion on the evidence 
of a person -without exercising the caution 
of seeking for some corroboration to the 
bare word of such person, the High Court 
is compelled in -the interests of justice to 
interfere -with the order passed by the 
lower Court, . (Paras 9, 10) 

(B) Panchayats — Bombay Village 
Panchayats Election Riiles, 1959, Rr. 3(5) 
and 7(1) — Non-obsefyarice of R. 3(5) — < 
Election is not -vitiated. 

The pro-visions contained in R, 3(5) or 
any other pro-visions of the Bombay 
Panchayat Act or the Rules , cannot be. 
flouted by persons who are charged with 
the duty, of conducting the elections. 
However, the non-observance of a part 
of sub-rule (5) of Rule 3, in that the places 
where the copies of the relevant , lists of 
voters were kept open for public irispec- 
tion, were not mentioned in the notifica- 
tion of the Mamlatdar, -will not ' -vitiate 
the election. AIR 1954 Bom, 116 & (1964) 
66 Bom. L.R. 584, Rel. on, (Paras 14, 15) 

(C) Panchayats — Bombay Village 

Panchayats Election Riffes, 1959, R. 7(1) 
~ Fixation of date for filing of nomina- 
tion paper by candidates and date of, 
scrutiny — Date for scrutiny must be tbe 
date immediately folio-wing the date for 
nomination of candidates — Next date of 
filing nominations a public- holiday — 
Mamlatdar is not justified in postponing 
the scrutiny by one day — No prejudice 
caused by such postponement — Elation 
held was not -vitiated. (Para 17) 

Cases Referred; Chronological Paras 
(1964) 66 Bom. L.R. 584=ILR (1964) 

Bom. ■ 815, Eknath- Shankar v. 
Gorakh Krishna 14 

(1957) AIR 1957 S.C. 912 (V 44) = 

1958 S.C.R. 533, State of U. P. v. 
Manbbdhan Lai Srivastava 13 

(1954) AIR 1954 Bom. 116 (V 41)= 

55 Bom. L.R. 882, Bhairulal Chtini- 
lal V. State of Bombay 14 

(1945) AIR 1945 F.C. 67 fV 32)= ^ 

1945 FCR 99, Biswanath Khenika 
■V. Emperor 13 

(1917) AIR 1917 P.C. 142 (V 4)= 

1917 A.C. 170, Montreal Street 
Rly. Co. V. Normandiri' 13 

M. L. Pendse, for Petitioners; M. A. 
Rane, for Opponents No. 1; C. R. Dal-vi, 
Asst. Go"^. Pleader, for Respondent No. 8. 

CHANDRACHUD, J.:— This is a peti- 
tion imder Articles 226 and 227 ' of the 
Constitution by which the • petitioners, 
who have been elected in -the Mhalxmge 
Village Panchayat election, challenge the 
order passed by the learned Joint Ci-vil 
Judge, Junior Division, Kolhapur, setting 
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aside their election on an application filed 
by the 1st respondent. The facts leading 
to this petition are as follows: — 

2. The village Idhalimge which is at a 
distance of 12 miles from Kolhapur was 
divided into three wards A, B and C for 
the purposes of election to the village 
Panchayat. There were three seats in 
every ward, one of them being reserved 
for women. We are concerned in this peti- 
tion with the election to Ward B in which 
there are 386 voters. 

3. On the 28th of March, 1967, _ the 
Mamlatdar of Karveer issued a notifica- 
tion under Rule 7(1) of the Bombay Vil- 
lage ' Panchayats Election Rules, 1959 
(hereinafter called "the Rules”) publish- 
ing the programme of elections to the 
Mhalunge village Panchayat. The notifi- 
cation mentioned that the last date for 
filing nominations would be the 13th of 
April, 1967, that the nominations will be 
scrutinised on the 15th of April, 1967 and 
that the elections will be held on the 
29th of April, 1967, The three petitioners 
and respondents 1 to 4 contested the elec- 
tion to Ward B. The result of the election 
was declared on the 30th of April, 1967 
and the petitioners were declared to have 
been elected. The three petitioners secur- 
ed 261, 255 and 264 votes respectively, 
wliile respondents 1 to 4 secured 4, 103, 
111 and 107 votes respectively. 

4. On the 13th of May, 1967, the 1st 
respondent filed an election petition under 
Section 15 of the Bombay Vniage Pancha- 
yats Act, 1958 (hereinafter called "the 
Act”.) to the learned Joint Civil Judge, 
Junior Division, Kolhapur, challenging 
the election of the petitioners. The elec- 
tion of the petitioners was challenged on 
the grounds, in so far as they are rele- 
vant now, that Rule 3(5) and Rule 7(1) 
were contravened. The case of the list 
respondent is that Rule 3(p) was contra- 
vened in that the notification issued by 
the Mamlatdar under Rule 7(1) was not 
published at least 15 days before the date 
fixed for the nomination of candidates 
and that no public notice was given of 
the places where copies of the relevant 
lists of voters were kept open for public 
inspection. Rule 7(1), according to the 1st 
respondent, was contravened, because the 
date for the scrutiny of nominations was 
not the date immediately following the 
date feed for the nomination of candi- 
dates. It may be recalled that the last 
date for filing nominations was feed as 
the 13th of April, whereas the date for 
the scrutiny of nominations was feed on 
the 15th of April. 

5. The petitioners contended by their 
written statement (Ex. 29) that the noti- 
fication issued by the Mamlatdar _ under 
Rule 7(1) was in fact published in the 
village on the 28th of March and not on 
the 31st of March and that a false report 
VTBS made by the Sarpanch of the village 


that the notification was published on the 
31st. According to the petitioners, the 
Sarpanch lost his majority in the elections 
and he, therefore, discovered an easy 
means of invalidating the elections by 
purporting to ad^t that an illegality was 
conmiitted by his office in pubhshing the 
notification of the Mamlatdar on the 31st 
instead of the 28th of March. 

6. The Mamlatdar of Karveer who is 
the 8th respondent to this petition also 
ffied a written statement (Ex. 39) explain- 
ing that the scrutiny of nomination papers 
was not feed on the 14th of April which 
was the date immediately following the 
last date for filing nominations, because 
14th was a public holiday on accoimt of 
Ambedkar Jayanti. 

7. The rival parties led evidence be- 
fore the learned Judge in support of their 
respective versions. The 1st respondent 
examined the Sarpanch to say that the 
notification issued by the Mamlatdar 
under Rule 7(1) was published on the 
31st and not on the 28th of March 1967. 
According to the Sarpanch, the notifica- 
tion was received in his office but the 
Gram Sevak of the Panchayat was on 
unauthorised leave from the 20th of 
March and that, he, the Sarpanch acci- 
dentally found the notification of the 
Mamlatdar lying in the drawer of the 
Gram Sevak’s desk. The Sarpanch stated 
in his evidence that on thus finding the 
notification on the 31st, he had it imme- 
diately published. 

8. The learned trial Judge has accepted 
the evidence of the Sarpanch and has held 
that the notification regarding the elec- 
tion programme was published in the 
Mhalrmge village on the 31st and not on 
the 28th of March 1967. Admittedly the 
notification does not mention the place 
where copies of lists of voters were kept 
open for public inspection and this, 
according to the learned Judge, is a con- 
travention of Rule 3(5) of the Rules. The 
learned Judge has also taken the view 
that even though the 14th of April was a 
public holiday, the second part of the 
proviso to sub-rule (1) of Rule 7, which 
reqifires that the nominations must be 
scrutinised on the date immediately fol- 
lowing the date feed for the nomination 
of candidates, admits of no exception and, 
therefore, it was illegal to fix the 15th 
as the date for the scrutiny of nomina- 
tions. According to the learned Judge, the 
provisions contained in sub-rule (5) of the 
Rule 3 and sub-rule (1) of E. 7 are man- 
datory in character and their contraven- 
tion must necessarily vitiate the elections. 

It was urged before the learned Judge 
that the 1st respondent had failed to 
^ow that the non-observance of the 
particular provisions had caused him any 
prejudice, but the learned Judge has 
taken tlie view that since a mandatory 
requirement was violated, absence of 
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prejudice was a matter of no relevance. 
The learned Judge has, without a plead- 
ing or argument in that behalf, set aside 
the election on an additional ground, 
namely, that the notification issued imder 
Eule 7(1) was not published at least one 
month prior to the date fixed for filing 
nomination papers, it is common ' ground 
before us that in this the learned Judge 
has clearly erred, because there has been 
a subsequent amendment which reduces 
liie period from one month to fifteen, 
days. 

9. It is necessary to remember that 
our jurisdiction under Articles 226 and 
227 of the Constitution is limited and 
that we should not re-appreciate evi- 
dence and substitute our conclusion of 
fact for that recorded by the Tribimal 
below. There are however, larger 
issues involved in this matter. 
Besides, the finding of fact recorded by 
the learned Judge that the notification 
issued by the Mamlatdar under R. 7(1) 
was published in the village of Mhalunge 
not on the 28th of March but on the 31st 
of March 1967 is so predominantly based 
on unwarranted assumptions that it seems 
to us impossible to accept that finding. 
The learned Judge observes that the 
Mamlatdar of Karveer had issued the 
notification on the 28th of March and one 
should assume that the notification was 
dispatched by him to the Sarpanch of 
Mhalxmge by post. Not only if there is no 
warrant for this assumption — and com- 
mon experience in such matters runs 
counter to such an assumption — but 
there is a covering letter sent by the 
Mamlatdar to the Sarpanch along wife 
the notification of the 28th which furni- 
shes intrinsic evidence to show that the 
notification was not despatched by post 
but was personally forwarded through a 
messenger. The covering letter, a part of 
which is addressed to the Sarpanfe, 
requests the latter in ciear terms that the 
notification accompanying the letter 
should be published "today itself”. It is 
in our opinion impossible that the Mam- 
latdar, who, as is clear from the covering 
letter, was alive to the urgency of the 
publication of the notification on the very 
same day, would take the risk of dispatch- 
ing the notification by post, 

10. The view of the learned Judge 
that the notification was not published on 
the 28th of March is largely influenced 
by the assumption .which he has made 
that if the notification was dated the 28fe 
of March 1967, it might not have been 
received by the Sarpanch at a distance 
of twelve miles away from Kolhapur on 
the 28th itself. But then Mr. Rane, who 
appears on behalf of the 1st respondent, 
says that the Sarpanch was examined by 
the 1st respondent as a witness and the 
Sarpanch has stated in his evidence that 
the notification was published at his 
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instance on the 31st and not on the 28th. 
Now this is where a larger issue is in-? 
volved,.It is undisputed that fee Sarpanch 
contested the election to fee Mhalunge 
village Panchayat 'and_ feat though he 
was elected as a candidate, he lost his 
majority. It would also appear from the 
record that after he ceased to, be the 
Sarpanch in the normal course of affair;^ 
the Collector had considerable difficulty 
in taking over charge of the oflice from 
him. That, however, is another matter 
and that consideration cannot be permit- 
ted to influence our appreciation of the 
Sarpanch’s evidence, l^at is important 
is that though the Sarpanch was request- 
ed by the Mamlatdar to make an imme- 
diate report as to the publication of the 
notification, the Sarpanch did not make 
any report to fee Mamlatdar that he had 
published the notification on the 31st, In 
these circumstances, the learned Judge 
need not have felt constrained to accept 
the word of the Sarpanch that the Gram 
Sevak had gone on unauthorised leave 
from fee 20th March, that the notification 
issued by the Mamlatdar under R. 7(1) 
was found lying unattended in the desk 
of the Gram Sevak, that the Sarpanch 
accidentally hit upon it on the 31st and 
that he took immediate steps to have the 
notification published. We are conscious 
that we are re-appredating evidence and 
we are fully consdous of the limitations 
on our jurisdiction under Article 227 of 
the Constitution, We, however, feel com- 
pelled in the interests of justice, to inter- 
fere with the order passed by the learned 
trial Judge, because if the evidence' sufe 
as the one given by the Sarpanch in this 
case is accepted, the results of elections 
would have to depend upon the sweet . 
will of the Sarpanchas. A Sarpanch, who 
loses an election or his majority, might 
allege after the election results are dedar- 
ed that certain illegalities were commit- 
ted by him or by someone in his office 
and whether those illegalities have been 
committed or not would have to depend 
upon his bare word. We are, therefore, 
of the opinion feat fee learned Judge 
should have exerdsed the caution of 
seeking for some corroboration to fee 
bare word of the Sarpanch. This is not a 
case in which in fee very nature - of 
things it might have been difScult to look 
but for some corroborations, because fee 
best corroboration would have been a 
contemporaneous report made - by fee 
Sarpanch in accordance with the request 
made by the Mamlatdar feat a report 
regarding the publication of the notifica- 
tion in the village should be immediately 
forwarded. There is no such report on fee 
record and the Sarpanch has in fact ad- 
mitted in his cross-examination feat he 
did not make any contemporaneous report 
to the Mamlatdar. We, therefore, take 
the view that the Sarpanch, finding that 
he had lost fee majority, has given an 
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tintruthM account in regard to the date 
of publication of the notification. 

11. It must, therefore, be held that 
what was required to be done in the or^- 
nary course of business was in fact done 
and that, as stated by the petitioners in 
their evidence, the notification of the 
Mamlatdar was published in the village 
not on the 31st but on the 28th its^ If 
the notification was published on the 28th, 
the last date for filing nominations could 
be fixed as the 13th of April and, there- 
fore, one of the three challenges made by 
the 1st respondent to the election of the 
petitioners must clearly fail 


12. The second challenge to the elec- 
tion is that the place where the lists of 
voters were kept for public inspection is 
not mentioned in the notification of the 
Mamlatdar dated the 28th of March 1967. 
Now, sub-rule (5) of Rule 3, which is 
stated to have been contravened on 
account of this omission says, in so far as 
is relevant, that the Mamlatdar shall 
give a public notice of the places where 
copies of the relevant lists of voters are 
kept open for public inspection. It is dear 
that in the notification issued by the 
Mamlatdar, the place where the copies of 
the relevant lists of voters were kept for 
public inspection is not specified. _ The 
question which arises for consideration is 
whether the non-observance of the provi- 
sion contained in sub-rule 5 of Rule 3 
would vitiate the dection. 


13. It is contended by Mr. Rane that 
the provision of sub-rule (51 is mandatory 
and a failmre to comply therewith must 
vitiate the election. Now, it is true that 
sub-rule (5) is an imperative fonn, for it 
says that "the Mamlatdar shall, at least 
fifteen days before the date fixed for the 
nomination of candidates for every 
general election of the village pancha- 
yat, give a public notice of the _ places 
where copies of the relevant^ lists ^ of 
voters are kept open for public inspection. 
However, as observed by the Privy 
Council, in Montreal Street Rly. Co. v. 
Normandin, 1917 A.C. 170= (AIR 1917 PC 
142), no general rule can be laid down in 
construing whether the provisions of a 
Statute are directory or imperative and 
that in every case the object of the 
Statute must be looked at This principle 
was adopted by the Federal Comt in the 
case of Biswanath Khemka v. Emperor, 
1945 F.C.R. 99 = (AIR 1945 F.C. 67). These 
two cases have been cited with approval 
by the Supreme Court in State of U. P. 
V Manbodhan Lai Srivastava. 1958 SCR 
533 at page 545 = (AIR 1957 S.C, 912 d 
p 917). In that case the Supreme Court 
was considering the question whether the 
provisions of Article 320 (3) (c) of the 
Constitution are mandatory. The parti- 
cular provision is couched in mandatory 
terms, for it says briefly, that the Umon 
PubUc Service Commission shall be con- 


^ted” on all disciplinary matters afiect- 
ipg a certain class of persons. It was held 
by Iheir Lordships that the use of the 
word "shall” in a Statute though generally 
taken in a mandatory sense, does not 
i^cessarily mean that in every case it 
shall have that effect, that is to say, 
unless _ the words of the Statute are 
punctiliously followed, the proceeding, or 
the_ customs of the proceeding, would be 
valid. The following passage from Craw- 
ford on "Statutory Construction” Arti- 
cle 261, page 516, which is referred to by 
their LordsMps at p. 546 of (SCR) = (at 
p. 918 of AIR) of their judgment is useful 
for our purposes and it runs thus: 

"The question as to whether a statute 
is mandatory or directory depends upon 
the mtent of the Legislature and not 
upon the language in which the intent is 
clothed. The meaning and intention of 
the Legislatiure must govern, and these 
are to be ascertained, not only from 
the phraseology of the provision, but also 
by considering its nature, its design, and 
the consequences which would follow 
from construing it the one way or the 
other ” 

14. In the light of this principle, it 
would be necessary to consider the pur- 
pose and the intendment of sub-rule 5 of 
Rule 3, It would also be necessary to 
consider the possible prejudice that may 
be caused to a voter or to a candidate if 
the particular provision is hot complied 
with. The reqxiirement of the sub-rule is 
that the Mamlatdar must give a public 
notice of the places where copies of the 
relevant lists of voters are kept open for 
public inspection. Sub-r. (4) of the same 
rule provides that copies of lists of voters 
maintained under the rule shall be kept 
open for public inspection at the village 
chavdi, if any. and at the village Pancha- 
yat Office. Speaking generally, the con- 
stituencies in Village Panchayat election 
are compact. In the case before us, the 
village was divided into three .small 
wards, the number of voters in ward B 
being 386. It would normally not be 
difficult for any person interested in 
perusing or scrutinising the list of voters 
to ascertain whether -the lists of voters 
have been kept open for public inspection 
and if so. where. We are not suggesting 
that the provision contained in sub-r. (5), 
any more than the other provisions of 
the Act and the Rules, can be flouted by 
persons who are charged with the duty of 
conducting the elections. However, as 
observed by Chagla C. J., in Bhairulal 
Chunilal v. State of Bombay, 55 Bom 
L.R. 882 at p. 889 = (AIR 1954 Bom 116 
at p. 121). the effect of the non-observance 
of a ride has to be assessed in every case. 
In that case, a certain person was elected 
by the Councillors of a Municipality as a 
President, and in his capacity as a Presi- 
dent he discharged certain functions 
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under the Election Kules in regard to the 
election of Councillors. His own election 
was invalid and it was contended that as 
he could not have validly discharged his 
functions as a President qua the elections 
of Councillors, the election of the Cqim- 
cillors was invalid. It was held that the 
election of the Councillors could not be 
set aside, because, at best, nothing more 
than an irregularity had occurred. This 
view was taken for the reason that_ the 
Invalidity of the election of the President 
himself would not bring about a corres- 
ponding infinnity or invalidity in the 
election of the Councillors. A similar view 
has been taken by a Division Bench of 
tMs Court in Eknath Shankar v. Gorakh 
Krishna, 1964-66 Bom. L.II. 584 where 
identical symbols were assigned to diffe- 
rent candidates contesting an. election 
from the same ward on behalf of the 
same party. The test applied by the 
learned Judges for ascertaining whether 
the election could be set aside on the 
ground that certain rules were cqntya- 
vened is whether the allocation of similar 
symbols could have caused ^y confusion 
in the minds of voters, and if so, whether 
any prejudice was in fact caused to any 
particular candidate. 

15. Applying these principles to the 
case before us, we are of the view that 
the non-observance of a part of sub- 
rule (5) of R. 3, in that the places where 
the copies of the relevant lists of voters 
were kept open for public inspection were 
not mentioned in the notification of the 
Mamlatdar, will not vitiate the election. 
It is not alleged that the copies of lists of 
voters were in fact not kept open for 
public inspection for it seems to us that 
the substance of the matter really is 
whether the copies of lists of voters are 
In fact kept open for public inspection. 
It is also not alleged that by reason of 
the omisison in the notification to men- 
tion the places where copies of the lists 
of voters were kept open for public in- 
spection, any person was unable to 
ascertain whether he was a voter in a 
particular ward or whether he was a 
voter at all. As the copies of the lists of 
voters were indisputably displayed both 
at the Chavdi and the village Panchayat 
Of6ce, no prejudice could possibly have 
been caused to any voter or to any candi- 
date by reason of the notification not 
specifying the places where the lists of 
voters were kept open for public inspec- 
tion, 

16. As the copies of the lists of voters 
were in fact kept open for public inspec- 
tion and as no prejudice is shown to have 
been caused by the particular omission to 
specify the places, we are of the' opinion 
that the omission is mere irregularity. 
The election cannot; therefore, be' set 
aside for -tlie technical reason that the 
notification did not specify the places 
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where the copies of . lists of voters were 
kept . open for public inspection. The 
second ground of challenge to the elec- 
tion must, therefore, faii. , . ; 

17. The third ground on which the 
election of ,the petitioners was challenged 
is that the second part of the proviso to 
sub-rule (1) of R. 7 has not been compli- 
ed with. It provides that the Mamlatdar 
shall by notification publish the , election 
programme fixing the various dates for 
the nomination of candidates, the scrutiny 
of nominations, the recording of votes and 
the counting of votes, provided that "the 
date for the scrutiny of nominations shall 
be the date immediately following the 
date fixed for the nomination of candi- 
dates”. The notification issued by tiie 
Mamlatdar on the 28th of March 1967 
mentioned the 13th of April 1967 as the 
last date for filing nominations arid the 
i5th of April 1967 as the date for the 
scrutiny of nominations. The argument 
is that the last date for filing nominations 
was fixed as the 13th of April, that there- 
fore the 14th of April should have been 
fixed as the date for scrutiny of nomina- 
tions and as the 15th and not the 14th of 
April was fixed for the scrutiny of nomi- 
nations, the elections are vitiated. It is 
uimecessary to refer once again to the 
principle which we have discussed above 
that the mere use of the word "shall" 
does not mean that the particular provi- 
sion must be pimctiliously followed. The 
Mamlatdar who is the 8th respondent to 
this petition had filed his written state- 
ment before the learned Joint Civil Judge 
ejqjlaining that the scrutiny of nomina- 
tions was not fixed for the 14th as it was 
a public holiday on accoxmt of Ambedkar 
Jayanti. We do not think that tiie Mam- 
latdar was justified in postponing the 
date for scrutiny of nominations for the 
mere reason that the date . immediately 
follovring the date fixed for the nomina- 
tion ^ of candidates happened to be a 
public holiday. But as stated earlier, 
every non-compliance with what prima 
facie appears to be a mandatory provision 
cannot have the effect of invalidating the 
elections. The object of the rule that 
nominations^ must be scrutinised . on r the 
date immediately following the date fixed 
for nomination , of candida.tes is that no 
time should be lost betvveen the last date 
of nominations and the date for scrutiny 
of norninations. The reason why the 
scrutiny of nominations is required, to be 
done expeditiously is that the candidates 
who have offered themselves for election 
must know immediately whether, their 
nominations have been accepted, so that 
they can commence, their campaigns. 
Now the first part of the. proviso to sub- 
rule (1) of R. 7 provides that an interval 
of at least fifteen days must be kept be- 
tween the date fixed for the' nomination 
of candidates and the date fixed for the 
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recording of votes. Normally, a period of 
not more than fifteen days is thus kept 
and, therefore, it is necessary to scruti- 
nise the -nominations immediately after 
the period for filing nominations has 
expired. It is however not alleged in this 
case that the Mamlatdar had any oblique 
motive in postponing the scrutiny of 
nominations or that the postponement of 
scrutiny of nominations by one day has 
caused prejudice to any voter or candi- 
date. The non-compliance therefore, with 
the provision contained in the second part 
of the proviso to Rule 7(1) cannot, in our 
opinion, invalidate the election. 

18. This disposes of the grounds on 
which the election of the petitioners was 
assailed by the 1st respondent. The learn- 
ed Judge has, on bis own, held that a 
mandatory provision contained in sub- 
rule (2) of/R. 7 has been contravened, as 
the notificaxion contemplated by Rule 7(1) 
was not published at least one month 
prior to the* date of filing the nominations. 
No arguments were advanced before the 
learned Judge on this point, but it seems 
that he made some research on his own 
and came to the conclusion that there was 
one more valid challenge to the election 
■of the petitioners. We appreciate that the 
learned Judge pursued the matter for 
himself, but there is always some risk m 
a Judge talting up a point and deciding 
the case on that point without puttmg 
the point to the Bar, If the learned Judge 
were to put his point of view to me 
Advocates, they would have drawn his 
attention to the amendment to sub-rule 2 
under which the period has been reduced 
from one month to fifteen days, 

19. For these reasons, we set aside the 
order passed by the learned tnal Jimge 
and m^e the rule in this petition abso- 
lute with costs against the 1st respondent. 


20. This judgment would also govern 

le companion petition, . 

-pplication No. 1344 of 1968. S 

lat petition will also be made absolute 
nth . costs against the 1st respondent. 

21. ' One more petition was filed before 
le learned Joint Civil Judge by which 
ie . election of the Sarpanch himself was 
hatienged The Sarpanch seems to have 
ubmitted jto the orders of the 

a fact, he ensured an adverse order by 

dmitting the various allegations m h 

etition. The petition was 

lection was. also set aside. The Sarpanch 

as not taken any proceetog 

le order of the learned Judge setting 

side his election ^d, -liould 

rder in regard to his 
imain unaffected by this judgment We 
lust hasten to add that we should not be 
iken as suggesting that 

'ere to file such, a Proceedmg, we wouW 
ave necessarily interfered on hi 

Order accordingly. 
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Leela Dhundiraj Divekar, Plaintiff v. 
E. C. Shinde, Sub-Registrar and another, 
Defendants. 

Short Cause Suit No. 265 of 1967, D/- 
23-7-1968. 

(A) Court-fees and Suits Valuations 
— Suits Valuation Act (1887), Ss. 8 

9 — Suit to enforce Registration of 
document imder S, 77, Registration Act 
Forum — Suit is not capable of valua- 
tion and is not governed by S. 8, Suits 
Valuation Act and there being no rules 
framed under S. 9 plaintiff is entitled to 
put his own valuation for jurisdiction — 
Plaintiff valuing suit at value of property 
comprised in deed which was beyond 
pecimiary jurisdiction of Bombay City 
Civil Court — Suit is properly filed in 
High Court and S, 15, Civil P. C. is not 
violated — AIR 1926 Cal. 1091, Folk; 
(1884) ILR 8 Bom. 269, Ref. — (Registra- 
tion Act (1908), S. 77) — (Civil P. C. 
(1908), S. 15). (Paras 7, 8) 

(B) Bombay City Civil Court Act (40 
of 1948), S. 3(c) — 'Special Law* — ^"R^is- 
tration Act is a special law — Suit to 
enforce registration of document under 
S. 77, Registration Act — Jiurisdiction of 
Bombay City Civil Court is excluded 
under S. 3(c) — (Registration Act ^908), 
S. 77) — (Words and Phrases — Specif 
Law). 

The Registration Act is a complete 
Code in itself and Section 77 thereof is a 
provision which is not applicable gene- 
rally, but which applies to a particular 
subject viz. the enforcement of a right 
to get a document registered by filing a 
civil suit which, but for the special pro- 
visions of that section, would not be 
maintainable. Section 77 is a "Special 
law” and the jurisdiction of the Bombay 
City Civil Court to entertain a suit imder 
S. 77 which is cognizable by the High 
Court is excluded by reason of S. 3(c) of 
the Bombay City Civil Court Act, 1948, 
(1895) ILR 18 Mad. 99 (FB) & AIR 1961 
Bom. 154 (FB), Rel. on. (Para 9) 

(C) Registration Act (1908), S. 78 — 
Registration fees — Art. I (3) of Table of 
Fees of Maharashtra Government — Deed 
of release — Absence of definition in Act 

— Words used must be given meaning 
they bear in law of conveyancing — Deed 

— Construction — On construction docu- 
ment held to be a deed of release and not 
a receipt — Registration fee payable as 
such under Art. I (3) — (T, P. Act (1882), 
S. S — Interpretation of deeds). 

If the document of whicli registration 
is sought is in effect a deed of release 
neither the fact that it is labelled as being 
a deed of transfer, nor the fact that the 
word "release” is not used in the body of 
it can take it out of Article I (3) of the 
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Table of Fees. What the court has to 
determine is the substance of the docu- 
ment and not the label which it bears, 
and the court cannot allow the ingenuity 
of the draftsman to affect the question of 
the document before it which must be 
governed by the real nature of the docu- 
ment. (Para 10) 

The Registration Act deals primarily 
with the conveyance of property and 
interests in property, and words used in 
the Registration Act must therefore be 
given the meaning which they bear in the 
law of conveyancing. (Para 13) 

A document whereby the legatees give 
a full discharge to the executor on pay- 
ment of their respective shares is called 
a deed of release. (Para 13) 

An instrument called a deed of trans- 
fer was executed between a widow of 
deceased D and her two sons S and B. The 
operative part thereof acknowledged the 
receipt of certain sums in full satisfaction 
of the respective shares of the parties in 
the property of the deceased D. In the 
concluding portion Ihe heirs of the deceas- 
ed discharged the widow L as administra- 
trix from all their respective rights, 
claims and interest in the property and 
effects of the deceased and from ^ 
actions, accounts, claims and demands in 
respect thereof. 

Held on an interpretation of the terms 
of the document that it was a deed of 
release because it was an instrument 
whereby the heirs of the deceased D re- 
nounced all their claims and demands 
upon the administratrix in her capacity 
as such, and also renoxmced all their 
rights as heirs against the property com- 
prised in the estate of the deceased. The 
concluding clause in the operative portion 
of the Deed was neither a mere receipt 
evidencing payment, nor did it merely 
discharge the administratrix from all 
obligations, liabilities and claims, but it 
annihilated the debt due to the heirs, in 
the sense that it completely extinguish- 
ed all rights of the heirs of the deceased 
to share in his estate. There being no 
consideration for the deed in suit in any 
view . of the matter, the said deed falls 
within the expression “Release other than 
one falling imder (2) above” in Art. I (3) 
of the Table of Fees prepared by the 
Government of Maharashtra in exercise 
of the powers conferred upon it by. S, 78, 
Registration Act, 1908. (Paras 12, 13) 
(D) Words and Phrases — 'Discharge’ 
and 'Release’ — Distinction between 
pointed out. 

. The word "discharge” is ordinarily used 
only in the context of exonerating a per- 
son from liability or relieving him of his 
obligations, and is not used in the sense of 
giving up of rights. The appropriate word 
to be used in connection with the re- 
nouncing of rights would be the word 
"release”, though no doubt the word 
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"release” is also used, as a matter of plain 
language, both for extinguishing liability 
as weU as for annihilating the right cor- 
responding thereto. It is a wider . term 
which includes the concept of freeing a 
person from liability. AIR 1960 S.C. 1058 
& AIR 1961 S.C. 1074, Ref. to. (Para 11) 

(E) Registration Act (1908), Pre. and 
S. 2 — Stamp Act and Registration Act 
though not strictly in pari materia may 
he read together — Definitions in Stamp 
Act apply to Registration Act — There 
being no definition of 'Release’ under 
Registration Act, definition in Art. 55 of 
Stamp Act is useful — AIR 1914 Bom. 55 
& AIR 1928 Bom. 553, Rel. on. (Para 12) 

Cases Referred: Chronological Paras 


(1961) AIR 1961 S.C. 1074 (V 48) 

= 1960-3 SCR 875, Saradsi Prasad 
V. Jumna Prasad 11 

(1961) AIR 1961 Bom. 154 (V 48) 

=63 Bom. L.R. 98=1961 (1) Cri. 

L.J. 637 (FB), Anjanabai v. Yash- 
wantrao 0 

(1960) AIR 1960 S.C. 1058 (V 47) 

= (1960) 3 SCR 820, East & West 
Steamship Co. v. Ramalingam 11 

(1928) AIR 1928 Bom. 553 (V 15) 

= 30 Bom LR 1396, In re, Manek- 
lal Manilal 1 ' 12 

(1926) AIR 1926 Cal. 1091 (V!l3) = 

ILR 53 Cal. 1023, Golam Rahman 
V. Sabekjan Bibi 7 

(1914) AIR 1914 Bom. 55 (V ]':)=16 
Bom. L.R. 236, Chandrashanicar 
V. Bai Magan 12 

(1895) ILR 18 Mad. 99 (FB), Veer- 
amma v. Abbiah 0 

(1884) ILR 8 Bom. 269, Wshwam- 
bhar. Pandit v. Prabhakar Bhat 7 

(1858) 27 L.J. Ex. 262=6 W.R; 257, 

Bowes V. Foster 11 


B. R. ZaiwaUa, for Plaintiff; S, P. 
Bharucha, for Defendants. 

JUDGMENT: — This is a suit filed by 
one of the executants of a document 
under Section 77 of the Indian Registra- 
tion Act, 1908, for a decree directing the 
Defendants, who are the appropriate 
registering authorities, to register - the 
document in question within 30' days from 
the date of the passing of the. decree in 
this suit. 

2. The short facts necessary for the 
purpose of this suit are that the plaintiff 
is the administratrix of the estate of one 
Dhundiraj Balwant Divekar who died in- 
testate in Bombay on the 10th of October 
1962, leaving hhn surviving as his, oriy 
heirs according . to the Hindu Succession 
Act, 1956, his widow the Plaintiff herself 
and two sons, one named Suresh, and the 
other a minor named Bakul. The Plaintiff 
obtained a grant of Letters-of Administra- 
tion to the estate of the deceased Dhimdi- 
raj from this Court on 21st May 1964, 
and having completed the administration 
of the said estate, paid to the said Suresh 
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a sum of Rs. 52,106, and paid to herself 
in her personal capacity as the heir of the 
deceased Dhundiraj, and to herself as the 
mother and natural guardian of her minor 
son Bakul, a sum of Rs. 1,04,212/- made 
up_ of Rs. 29,212 in cash and Rs. 75,000 
being the value of a flat on Redder Road 
in Bombay. By agreement between the 
parties, the share of the deceased in the 
business of United Sound Services was 
continued to be held in common between 
his heirs, the said Suresh, the Plaintiff 
and the said minor Balii^ and was not 
included in the distribution of the estate 
mentioned above. On the 10th of August 
1966 an instrument which was called a 
Deed of Transfer was executed between 
the parties, a copy of which is annexed 
to the plaint and marked 'A’ and it is in 
respect of the said Deed that the present 
suit has been filed. It is, therefore, neces- 
sary to set out in some detail the nature 
of the said Deed. 

3. After several redtals, the operative 
part of the said Deed declares that the 
plaintiS, as administratrix, has made the 
payments mentioned above to the said 
Suresh, and to herself in the dual capa- 
city which she holds as stated above, and 
states that the said Suresh as well as th^ 
plaintiS herself "acknowledge” that thej 
have received the respective amounts due 
to them as well as the said flat "in full 
satisfaction” of their respective shares in 
the property and effects of -fee deceased 
Dhundiraj, except his share in the busi- 
ness of United Soimd Services. The con- 
cluding portion of the said Deed. whicA 
is very important for the purpose of this 
case, is in the foUowing terms; — 

"And the said Suresh and the said 
Leela for herself and as the mother and 
natural guardian of the said Bakul do 
hereby discharge Leela the Admimstra- 
trix from all their respective rights 
claims and interest in the property and 
effects mentioned in the said Schedule L 
hereunder written and from all actions, 
accounts, claims and demands in respect 
thereof”. 

It may be mentioned that Schedule I to 
the said Deed contains an enumeration of 
flfi the property belonging to the estate 
of the deceased, other than the share of 
the deceased in the United Sound Services 
which is shown in Schediile 11 to the said 
Deed. 

4. In accordance with the adjudica- 
tion by the Assistant Superintendent of 
Stamps, Bombay, the said Deed was 
stamped with a stamp of Rs. 10/-. After 
its execution, the said Deed was presents 
ed for re^stration to the first Defendant 
on the 24th of October 1966, and the first 
Defendant computed the registration feg 
payable thereon on an ad valorem ba^ 
at Rs. 679 which he demanded from the 


plaintiff. The Plaintiff declined to pay the 
same, contending that a fixed registration 
fee of only Rs, 10/- was leviable on the 
said Deed. The first defendant having 
mereupon refused to register the said 
Deed, the Plaintiff filed an appeal against 
the order of the first Defendant before 
the second Defendant under Section 72 of 
the Registration Act. The second Defen- 
dant by his order dated 7th April 1967, 
however, upheld the decision of the fir^ 
Defendant in regard to the ad valorem 
registration fees payable on the said 
Deed. The Plaintiff has thereafter filed 
this suit under Section 77 of the Registra- 
tion Act. It is the case of the Plaintiff in 
paragraph 7 of the plaint that the- said 
Deed faRs within Article III of the Table 
of Fees prepared by the Government of 
Maharashtra in exercise of the powers 
conferred upon it imder Section 78 of 
the Registration Act, as being a Release 
executed in pursuance of some otter 
document on which full ad valorem fee 
under Art. I has been paid, and a maxi- 
mum registration fee of Rs. 10/- only 
is payable thereon. The alternative case 
of the plaintiff also set out in paragraph 7 
of the plaint is that the said Deed is a 
document which does not fall within any 
other Article of the Fee Table and is, 
therefore, governed by Article IV of the 
s^d Table of Fees', and a fixed registra- 
tion fee of Rs. 10/- only is leviable in res- 
pect of the same. It may, however, be 
mentioned that, at the very commence- 
ment of the hearing before me, Mr. Zai- 
wala for the plaintiff gave up the main 
contention in paragraph 7 of the plaint 
that the Deed in question falls under 
Article III of the Table of Fees, and made 
a statement that he would base his client’s 
case only on the alternative ground stated 
in paragraph 7 of the plaint that the said 
docmnent fell within Article IV of the 
Table of Fees as being one which did not 
fall imder any other Article thereof. 

5. Apart from certain technical defen- 
ces, the case of the Defendants in para- 
graph 10 of their 'Written Statement is 
■that the said Deed is a Release without 
consideration, and as such does not fall 
under Article I (2) of the Table of Fe^ 
but is governed by an ad valorem regis- 
tration fee as laid down in Article I (3) 
thereot It may be mentioned that it has 
been stated by Mr. Bharucha before me 
ttat the words "Article I (2)” in line four 
of paragraph 10 of the Written Statement 
are a typing mistake for the words “Arti- 
cle I (3)”. In view of these rival conten- 
tions of the parties, the following issues 
were framed by me; — 

(1) Whether this Hon’ble Court has 
Suiisdiction to entertain and try this suit, 

(2) Whether the Deed of Release in 
suit is chargeable in respect of registra- 
lion fee under Article I (3) of the Table 
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of Fees in force in the State of Maha- 
rashtra as alleged in paragraph 10 of the 
Written Statement. 

(3) Whether the Deed of Release In 
suit is chargeable in respect of registra- 
tion fee imder Article IV of the said Table 
of Fees as alleged in paragraph 7 of the 
plaint. 

(4) Whether the Plaintiff is entitled to 
any and, if so, what relief? 

6. It may be mentioned that Mr. 
Bharucha for the Defendants stated that 
he desired to give up the plea of limita- 
tion as well as the plea of non-maintain- 
ability of the suit which are to be foimd 
pleaded in paragraphs 1 and 2 of the 
written statement. No issues have, there- 
fore, been framed by me in regard to the 
same. The questions which survive for 
determination in this suit are only two:— 
(1) the question of jurisdiction, and (2) 
the question of the registration fee pay- 
able on the Deed, 

7, As far as the question of jurisdic- 
tion is concerned, it is the contention of 
Mr. Bharucha for the Defendants that 
this suit should have been filed in the 
Bombay City Civil Court as being the 
Civil Court of the lowest grade within 
the local limits of whose original juris- 
diction the registering office is situated. 
There is no substance whatsoever in that 
contention of Mr. Bharucha. In support 
of that contention, Mr. Bhamcha relied 
upon the decision in the case of Vishwam- 
bhar Pandit v. Prabhakar Bhat, (1884) 
ILR 8 Bom. 269, but it is unnecessary to 
deal with that case as it lays down no- 
thing more on this point than what S. 15 
of the Code of Civil Procedure, 1908, 
enacts. There can be no dispute about 
the proposition that a suit must be insti- 
tuted in the court of the lowest grade 
competent to try it. The question that 
arises, however, is — Is the Bombay City 
Civil Court “competent’’ to try this suit? 
As Mn Zaiwalla has rightly contended, 
this suit is not capable of monetary eva- 
luation and the Plaintiff is, therefore, 
entitled to put his own valuation thereon 
for ffie purpose of jurisdiction. In my 
opinion, such a suit would not be govern- 
ed by Section 8 of the Suits Valuation Act, 
1887, and there being no Rules framed by 
the High Court under Section 9 of that 
Act, the plaintiff would be entitled to put 
his own valuation thereon. That, in sub- 
stance, was the view , taken in the case of 
Golam Rahman v. Sabekjan Bibi, AIR 1926 
Cal 1091 in which this very question arose 
and it was held by a Division Bench of 
the Calcutta High Court that the sole ob- 
ject of a suit imder Section 77 of the Re- 
gistration. Act being to get a certain docu- 
ment registered, the plaintiff was entitled , 
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to put his own valuation thereon. As in 
Golam, Rahman’s case, AIR . 1926 Cal 1091 
the plaintiff in the present suit has, in 
para 9 of the plaint, valued the suit at the 
value of the property comprised in the 
Deed which is well over Rs. 25,000. This 
suit would therefore be beyond the 
pecuniary jurisdiction of the Bombay Ci^ 
Civil Court and has been properly filed 
in this Court. 

8. Even if I am wrong in the view 
which I have taken above, viz., that file 
subject-matter of the suit is not- capable 
of , monetary ■ evaluation, the same result 
would follow. The subject-matter of the 
suit would be none other than the pro- 
perty affected by the Deed and even oh 
the footing that the subject-matter of the 
suit is capable' of monetary evaluation, the 
value thereof must be held to be wel' 
over Rs. . 25,000 which: is. the pecuniary 
limit of the jurisdiction of the City CivU 
Court. That position is clear in view of 
the fact that the share of each of the hrirs 
in the estate of the deceased Dhundiraj 
is Rs. 52,106 and the aggregate of the pro- 
perty in regard to which the Deed operates 
to give a discharge is Rs. 1,56,318. 

9. There is one more ground on which, 
in my opinion, the jurisdiction of the City 
Civil Court would be clearly barred in 
respect of the present suit. That ground, 
is that the Registration Act is a "specialj 
law’’, and proceedings imder Section 77| 
thereof are proceedings under a "Special, 
law” within the terms of Section 3 (c) of 
the Bombay City Civil Court Act, 1948, 
which lays down that that Court is not 
to have jurisdiction in suits or proceedings 
which are cognizable . by the High Court 
under any Special law . other than the 
Letters Patent. It has been held in the 
case of Veeramma v. Abbiah, (1895) ILR 
18 Mad , 99 at pp. 108-110 (FB) that the 
Registration Act is a Code complete in 
itself and is, therefore, a “Special law’’ to 
whidh it would be incongruous fo_ apply 
the general provisions of the Limitation 
Act. It was held in the said case that the 
said suit, which was also a suit under 
Section 77 of the Registration Act of 1877 
which was materially in the same terms 
as Section 77 of the present Registration 
Act, was barred and that the provisions 
of Section 7 of the Limitation Act, • 1877, 
could not assist the plaintiff to maintain 
the suit by reason of his infancy. It may 
be mentioned that Section 6 of the Limi- 
tation Act of 1877 laid down that when by 
any special or local law, a period of limi- 
tation was specially prescribed _ for ^y 
suit, nothing contained in the Limitation 
Act could affect or alter the period so 
prescribed. The question which arose be- 
fore the Court in that case, therefore, was 
whether Section 77 of the Registration 
Act could be said to be a “special law 
so that the provisions of Section 7 of the 
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12. It, was next urged that the very 
fact that the contribution of Ks. 10/- was 
agreed to be offered by the State Govern- 
ment at the request of ihe Parishad 
shows_ that the Government had no 
mtiative in the matter and had not applied 
its mind to the need for the acquisition. 
On this point, reliance is made in ihe 
recital of the Government letter in ques- 
tion of February 18, 1961 which says that 
the contribution was beit^ ofiered in 
pursuance of a letter received from the 
Parishaddaled January 5, 1961. It is, how- 
ever, now settled that provided there is a 
public pmpose behind a proposal for ac- 
quisition it does not matter whether an 
individual or group of individuals are go- 
ing to be proximately benefited by the 
acquisition or whether the move for the 
acquisition is initiated by such person or 
persons who are going to be immediately 
benefited (Cf. State of Bombay v. Bhanji, 
fl955) 1 SCR 777 at p. 785 =(AIR 1955 
SC 41 at p. 46)). If that be so, it can- 
not be concluded that the Government, in 
making the order for acquisition, did not 
apply its mind to the need or the purpose 
for the acquisition merely because 
the propos^ came from the Pari- 
shad wiiich was going to be im- 
mediately benefited. for employment 
of the Governmental machine for the 
acquisition. 

13. n. The next point urged on be- 
half of the Petitioner is more serious, 
namely, that Sec. 17(4) has been wrongly 
applied and the Petitioners have been 
wrongly deprived of the opportunity to 
object under Section 5A of the Act, 
hiasmuch as the disputed lands are not 
Vaste or arable’. Upon a review of all 
the existing authorities, in Abdul Jabbar 
V, State of West Bengal, (1967) 71 Cal 
WN 129, I have stated the conditions for 
the application of sub-section (4), read 
with sub-section (1) of Section 17 of the 
Act which are: 

(a) Satisfaction as to the mgmcy for 
the acquisition, which is a subjective con- 
dition of the State Government; 

(b) The lands in question being 'waste 
or arable’, which is an objective condi- 
tion. Section 17 (4) cannot be applied to 
any land which is shown not to be arable 
or waste (vide Raja Anand v. State of U. 
P., AIR 1967 SC 1081 at p. 1086). 

Coming noW to the nature of the plots 
included in the disputed declaration under 
Section 6. namely 1822, 1725, 1727, 1728, 
1729, they are recorded in the C. S. re- 
cords as 'danga’, which means high land. 

In none of the affidavits it is stated 
that the lands are actually under cultiva- 
tion. Government's case is that they are 
waste. In para. 4 of the Petition in C. R. 
1140 it is stated that the plots are situat- 
ed within the residential area of the town 
1970 Cal./7 ni G— 23 
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of Konnagar and that the Petitioners have 
'effected various improvements on the 
said lands by spending huge ■ amount of 
money and Mve made the said lands fit 
for constructing residential buildings and 
industrial establishments on the same. 
The particulars of such improvements 
are, however, not given in the Petition 
and in the counter-affidavit of Respon- 
dents 2-3 it is stated that on inspection of 
the plots, "no tree nor any structure and 
no trace of any improvement could be 
detected" and that "the lands are near 
dumping ground”. According to the Res- 
pondents, . therefore, the disputed plots 
are 'waste’. 

In paras 5-6 of the affidavit-in-reply 
in C. E. 295, it has been stated that the 
di^uted_ Imds are close to many brick- 
built buildings and that for municipal as- 
sessment, the disputed lands have been 
treated as building sites. In the affidavit 
in reply of the Petitioner in C. R. 1140 
(Para. 7), it has_ been stated that "the 
lands and buildings of the Kalyan 
Parishad are much nearer to the trench- 
ing ground than the disputed land”, 

Tlie conclusions that emerge from the 
foregoing affidavits are that the disputed 
lands are not imder cultivation nor fit 
for cultivation; there are no trees or 
structures existing on them and no pro- 
ductive use is now being made. • But 
buildings may possibly be constructed on 
such lands. 

The question is, when land is at present 
empty and unoccupied, whether the fact 
that buildings may possibly be constructed 
on it is a groimd for excluding it from 
the category of 'waste' land within the 
meaning of Section 17 (1) of the Act. 

In the administrative instructions con- 
tained in the Bengal Land Acquisition 
Manual (1910, 89), it is the existing condi- 
tion of the land which has "been taken to 
be test as to whether a land is waste and 
it is laid down that Sec. 17 should not be 
applied to lands occupied by roads, 
tanks, buildings, gardens, orchards etc. 
Respondents have presumably acted ac- 
cording to these instructions. 

But a different test of 'waste’ land has 
been adopted by the Bombay High Court 
in Navnitlal v. State of Bombay, AIR 
1961 Bom 89 at p. 91: 

" so far as lands in the mban 

area are concerned, the expression 'waste 
lands’ may possibly be used with refer- 
ence to pieces of land which are desolate, 
abandoned and not fit ordinarily for any 
use as building sites etc. 

A building site which is quite suitable to 
be built upon cannot be regarded as a 
waste land simply because it is not put 
to any present use. It is its unfitness for 
use and not the mere fact that it is not 
put to any present use that must deter- 
mine whetiier the land is waste or not,” 
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The foregoing view of the Bombay 
High Court appears to find support from 
the - observations of the Supreme Court 
in AIR 1967 SC 1081 at p. 1085. In the 
Oxford Dictionary, 'waste’ is defined as 
follows; 

" uncultivated, incapable of cultiva- 

tion or habitation; little or no vegetation; 
barren desert”. 

Following this Dictionary meaning the 
Supreme Court observed: 

"The expression 'waste land’ as con- 
trasted to 'arable land’ would, therefore, 
mean land which is unfit for cultivation 
or habitation, desolate and barren land 
v/ith little or no vegetation thereon”. 
Lands which are fit for habitation after 
constructing buildings cannot, therefore, be 
classified .as waste. The averment in the 
petition that the disputed lands are situat- 
ed within the residential area is not con- 
troverted and the very fact that the 
Parishad wants to build its staff quarters 
on tlie disputed land shows that it is pos- 
sible to construct buildings upon the lands 
and to occupy them. The vague state- 
ment in the cormter-affidavit of the Gov- 
ernment that the disputed lands are near 
the dumping ground is of no worth in 
view of the fact that the Parishad wants 
to accommodate its staff on the disputed 
lands. 

Having regard to the foregoing circum- 
stances, I am satisfied that the disputed 
lands are not 'waste’ lands within the 
meaning of sub-sections (1) and (4) of Sec- 
tion 17, so that the inquiry under Sec- 
tion 5A could not lawfully be dispensed 
with. The declaration under Section 6 
must, accordingly, be struclr down as 
invalid. 

Petitioners also rely on the other 
aspect of S. 17(4), namely that there was 
no satisfaction of the Government as to 
the 'urgency’ for the acquisition, under 
Section 17 (1), which is a condition pre- 
cedent for the application of Section 17(4). 
In AIR 1967 SC 1081 and Jaichand v. 
State of West Bengal, AIR 1967 SC 483, 
the Supreme Court has laid down that — 

(i) It is not competent for the Court to 
Inquire into the sufficiency of the 
grounds which led to the formation of the 
opinion of the Government that the need 
for acquisition was urgent and U’.ac, ac- 
cordingly, the. inquiry under Section 5A 
should be dispensed with. 

(ii) Nevertheless, the Court can Inter- 
fere if it is shown that the Government 
never applied its mind to the matter or 
that the action of the Government is 
mala fide.'. 

There are deciaons to the effect that 
where there is a recital in the impugned 
order that the Government was satisfied 
as to the urgency or other condition pre- 
cedent for the exercise of the statutory 
power, such recital woiild, in the absence 


of any eindence as to its inaccuracy, be 
accepted by the Court as evidence' that 
the necessary , condition was fulfilled (Emp, 
V. Sibnath, AIR 1945 PC 156 at p. 161; 
AIR 1967 SC 483). 

There is, however, no mention of 
'urgency’ or the Governor’s 'satisfaction’ 
as to that fact at all in the impugned 
declaration. It merely says — 

"In exercise of the powers confeiued by 
Section 17 (4) of the Land Acquisition 
Act , . . ., the Governor is plea;sed to direct 
that the provisions of Section 5A of the 
Act shall not apply to the waste and 
arable^ land mentioned in Sch, A above 
to which, in the opinion of the Governor, 
the provisions of sub-section (1) . of Sec- 
tion 17 are applicable”. ' 

But even if the foregoing words be held 
to be a recital that the Governor was 
satisfied that the instant case was a 'case 
of urgency’ referred to in sub-section (1), 
which would brook no delay as would be 
caused by an inquiry under Section 5A 
it is sffll open to the petitioners to show 
by evidence that the Governor did not 
apply his mind to the question of urgency 
or acted mala fides (Cf. Ganga Bishnu v. 
Calcutta Pinjrapole Society, AIR 1968 SC 
615 at p. 619). The broad fact in this case 
is that there were some existing educa- 
tional institutions for which additional 
l^ds were needed, the question that ad- 
ditional lands were needed for their ex- 
pansion or proper fimctioning is one 
thing and another thing to say that the 
need was so imperative that the lapse of 
time required for holding an inquiry 
under Section 5A could not be suffered. 
The use of the word 'etc', 'swimming 
pool’, and the like show that this aspect 
of the matter was not fuUy attended to. 
There was no emergency, such as a 
natural calamity, to meet with which the 
lands were needed. To my mind the cm* 
cumstances disclosed do not show that 
the Government applied its mind to the 
particular question, namely, whether the 
proceedings under Section 5A of the Act 
should be dispensed with. It is. however, 
not necessary to rest my decision upon 
this branch of the petitioner’s case, 
because of my finding that the disputed 
lands not being 'arable’ or 'waste’ within 
the meaning of sub-section (1) of Section 
17, sub-section (4) of that section could 
not be legitimately applied, to dispense 
with the proceeding imder Section 5A. 

My conclusions are — 

(i) There is a public purpose to support 
the impugned acquisition. Hence, the 
notification under Section 4(1) cannot be 
quashed, but the last paragraph of the 
notification will be deemed to be cancel- 
led. 

(ii) But since the proceeding under Sm- 
tion 5A has been wrongly dispensed with. 
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the declaralion under Section 6 cannot 
be upheld; Government must make a 
fresh declaration, if any, only after hear- 
ing obiections under Section 5A and 
after considering the Collector’s renort 
thereon. 

In the result. C. K. 1140fW)/67 is dis- 
charged. excepting that the last para- 
graph of the notification at Annexure B 
to the petition in that case shall be 
deemed to be cancelled. 

C. R. 295(W)/62 is made absolute and 
the declaration under Section 6 at An- 
nexure B of the petition thereto is quash- 
ed. But respondents shall have the liber- 
ty to make a fresh declaration according 
to law after complying with the require- 
ments of Section 5A of the Land Acqui- 
sition Act. Parties will bear their own 
costs in both the Rules. 

14. 'III. Before parting with this case, 
another matter has to be disposed of. 
namely, as application under Section 476 
of the Criminal Procedure Code, filed on 
behalf of the Parishad on accoumt of cer- 
tain statements made by Samar Mitra, 
the son of petitioner Jatadhar who had 
died during the pendency of the Rules, in 
the supplementary affidavit filed by him 
on July 16. 1968. The statements, it is 
urged, impute the criminal offences of 
misappropriation of money granted^ by the 
Centr^ Government and of cheating the 
Government by making false representa- 
tions. I do not, however, consider that 
this is a fit case for sanction for prose- 
cution by , the Court under Section 476. 
for the following reasons; 


(a) The statements in question are at 
best defamatory, for which the applicants 
may have redress by private complaint 

(b) The applicant is a collective body 
and the statements are not levelled 
against any named individual. 

(c) The statements are in the nature of 
a comment on the facts disclosed by the 
materials on the record and, in all pro- 
bability. the drafting of the statements is 
the work of the lawyer for the petitioner 
and not the petitioner himself. Much of 
the irritation has been caused by the 
language used in the statements in ques- 
tion. 


But even though I refuse to accord 
sanction under S. 476. I would direct 
the opposite party, Samar Mitra, to pay 
the costs of the application, assessed at 
ten gold mohurs, for the language used 
is provocative enough to impel the appli- 
cants to bring this application. The appli- 
cation is accordingly rejected but Oppo- 
site Partv Samar Mitra must pay a cost 
of ten gold Mohurs to the Konnagar 
Kalyan Parishad. 

Order accordingly. 
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AIR 1970 CALCUTTA 99 
(V 57 C 13) . 

S. K. CHAKRA VARTI AND ANIL 
K SEN. JJ. 

Kanailal Manna and others. Appellants 
V. Bhabataran Santra and others. Respon- 
dents. 

A. F. A. D. No. 757 of 1959, D/- 13-6- 
1969. 

Civil P. C. (1908). O, 22, Rr. 1, 3 and 9 
•— Joint decree — Appeal against by 
defendants — Death of one plaintiff before 
hearing of appeal — Appeal dismissed 
and joint decree passed in ignorance of 
death — Decree abates — High Court 
neither can affirm decree of trial court 
nor can set aside abatement — Proper 
way is to set aside decree and to remand 
case — (1947) SI Cal WN 654 Overruled. 

Where one of the plaintiffs dies even 
before the appeal filed against a joint 
decree passed in their favour is heard by 
the lower appellate Court and ■ the 
Court in ignorance of the death, 
dismisses the appeal and passes a 
decree, the decree abates and can- 
not be considered in law to be effective 
in any way. Tlie High Court in appeal 
against such a decree cannot itself set aside 
the abatement nor it can affirm the decree 
passed by the trial Court. The proper 
procedure to be followed by the High 
Court is to set aside the ineffective decree 
and remand the case to the court where 
abatement has taken effect, keeping it 
open to the parties to move that court 
for an opportunity to have the abatement 
set aside if the parties could satisfy it 
that they are so entitled in law. (1947) 
51 Cal WN 654 Overruled. Case law dis- 
cussed., (Paras 17, 19, 22) 


Cases Referred: Chronological Paras 
(1964) AIR 1964 Pat 247 (V 51) = 

1962 BLJR 960, Kameshwar Pandey 
V. Dwelal Bohri 2t 

(1963) AIR 1963 SC 553 (V 50) = 

1962-3 SCR 72, Ramsarup v. 
Munshi 13 

(1963) AIR 1963 SC 1901 (V 50)=; 

ILR (1963) 2 All 933. Rameshwar 
V, Shyambehari Lai . 13 

(1962) AIR 1962 SC 89 (V 49)=; 

1962-2 SCR 636, State of Punjab 
V. Nathu Ram IS 

(1961) ILR 40 Pat 61. Sukhur Sah 
V. D Tewari 21 

(1956) AIR 1956 Pat 373 (V 43)=' 

ILR 34 Pat 477, Mrs. Gladys 
Coutts V. Dharkhan Singh 21 

(1954) AIR 1954 Cal 205 (V 41) = 

58 Cal'-WN 221. Himangshu v. 
Monindra 16 

(1952) AIR 1952 Pat 267 (V 39) = 

ILR SO Pat 892, Eamsaran v. 

Prithvi Nath . 21 
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(1947) 51 Cal WN 654, Nabalounar 
Koy Chaudhary v. Prafulla Chandra 
Chaudhary IH 

(1929) AIR 1929 Cal 527 (V 16)=- 
49 Cal LJ 482, Noai Chowkidar 
V. Official Trustee 16 

(1925) AIR 1925 Bom 290 (V 12)=' 

86 Ind Cas 31, A. Indra SanghI 
V. Desai Umed 21 

(1923) AIR 1923 Cal 676 (V 10) = 

37 Cal LJ 494, Abdul v. Lakhisree 
Chandra Mujumdar 22 

(1920) AIR 1920 Cal 264 (V 7)=: 

30 Cal LJ 217, Kalidayal Bhatta- 
charya v. Nagendra Nath 13, 17 

(1919) AIR 1919 Cal 242 (1) fV 6)=: 

53 Ind Cas 480, Promoda Nath 
V. Abdul Majid 19. 21 

(1919) AIR 1919 Cal 410 (V 6)=i 
53 Ind Cas 548, Balaram v. 

Kanysha Majhi 20, 22 

(1919) AIR 1919 Mad 685 (V 6)=' 

48 Ind Cas 859, American Baptist 
Foreign Misaon Society v. A. P, 
Pattabhiramayya 21 

(1916) AIR 1916 Mad 574 (V 3)== 

ILR 39 Mad 386=28 Mad LJ 138,. 

P. M. A. M. V. Chetty v. J, M. 

Ayer 16 

a893) 2 QB 260=62 U QB 549, 

Duke V, Devis 16 

Shyamacharan Mitter, Shyama Pra- 
sanna Roy Choudhiuy, for Appellants? 
Manindra Nath'Ghose, Sudhanshu Kumar 
De and Anil Kumar Sett, for Respon- 
dents. 

ANIL K. SEN, J.; — This appeal from 
appellate decree is at the instance of de- 
fendant Nos. 4, 5 and 6 who are the 
transferees from defendant Nos. 2 and 3. 
The appeal arises out of a suit for dec- 
laration of title and possession of the pro- 
perties described in the two schedules to 
the plaint brought by the three plaintiffs 
Bhabataran, Nrityataran and Gobardhan. 

2. On May 19, 1913 one Kiranbala 

Dassi, a child widow sold away aU her 
husband’s properties to her husband’s 
brother Srinibas the father of defendants 2 
and 3 and came to live with her father and 
her brothers, the plaintiffs as aforesaid? 
the three plots of land which constitute 
the suit property, were purchased by her 
by three documents respectively dated 
May 18, 1924, November 19, 1928 and 
December 20, 1934; she died while pos- 
sessing and enjoying these properties in 
1360 B, S.; and it appears that later in 
her life she had separated even from her 
brothers, the plaintiffs, and was living in 
a homestead situate on a part of the suit 
property. 

3. Plaintiffs claimed that of the two 
schedules, the first one was purchased by 
them in the benami of their sister late 
Kiranbala and that the second schedule 
?vas purchased by her out of bei; “Stri- 


dhan” money and that on the death of 
Kiranbala they inherited the second sche- 
dule — ^the first schedule remaining their 
own property; in respect of the first sche- 
dule they had made an alternative claim 
namely that even if it was purchased by 
Kiranbala it was purchased out of her 
•'Stiidhan” money and as such they had 
inherited the same too; they instituted 
the suit because defendant No. 1. who 
was a bargadar, had set up a claim that 
on the death of Kiranbala it was defen- 
dants 2 and 3. her husband’s brother’s 
sons, who became the owners of the pro- 
perties and because the plaintiffs also 
came to know that the defendants 2 and 
3 treating the properties to be a part of 
their inheritance on the death of Kiran- 
bala sold the same to defendants 4, 5 and 
6, appellants. 

4. The suit was contested by thfee sets 
of defendants, namely, defendant No. 1, 
defendant Nos. 2 and 3 and defendant 
Nos. 4 to 6. 

5. Defendant No, 1. only pleaded that 
he was a bargadar in respect of all the 
three plots previously under Kiranbala 
and since her death he had been paying 
the bhag produce to defendant No. 2 and 
3. 

6. The defence of the other two sets 
of defendants were more or less the same? 
their claim was that all these properties 
were purchased by Kiranbala out of the 
purchase money which she had , received 
from the father of the defendants 2 and 
3 by selling her husband’s properties . in 
the year 1913 and as such must be treat- 
ed to be accretions to the husband’s estate 
which devolved on the death of Kiran- 
bala on defendants 2 and 3 who, in their 
turn, lawfully transferred the same on 
December 8, 1953 in favour of defen- 
dants 4, 6. 

7. In substance there was a rival 
claim to the suit properties left behind by 
Kiranbala plaintiffs claiming as prefer- 
ential heirs as her brothers treating the 
property to be a part of her "Stridhan” 
while defendants 2 and 3 and through 
them the defendants 4-6 lay their claim 
by inheritance treating it to be a part 
of her husband’s estate. It is, however, 
clear and undisputed that as amongst tiie 
plaintiffs the claim was one of joint title 
by inheritance. 

8. The learned Judge in the trial 
Court decreed the suit on' a finding that 
thet properties of both the schedules were 
"Stridhan” properties of Kiranbala and 
that the plaintiffs are the preferential 
heirs; daim for possession however was 
decreed through defendant no, 1, the 
bargadar. 

9. Against the said decree the defen- 
dants 4 to 6 preferred an appeal before 
the lower appellate court which was 
registered as Title Appeal No, 60 of 1957. 
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The appeal was heard on January 7, 1959 
and was dismissed on merits on January 
17, 1959. The learned Judge in the court 
of appeal below came to the same conclu- 
sion as the trial Court but on somewhat 
different reasonings, • 


10. It is not disputed before us that if 
the suit properties be a part of the acqui- 
sition by Kiranbala out of "Stridhan” 
money plaintiffs would be preferential 
heirs to the defendants 2 and 3. 

11. An imfortunate event, however, 
happened before the appeal was heard 
and disposed of by the Court of Appeal 
below namely one of the plaintiff-respon- 
dents Nrityataran Satra died on January 
12, 1958; none of the parties brought the 
said fact to the notice of the Court of 
appeal below and as such the decree 
proceeded on ignorance of such death and 
against a dead person. The defendants 4 
to 6 preferred the present second appeal 
to this court treating the said Nrityataran 
to be alive but when in course of pro- 
ceedings for service of summons it trans- 
pired that he had died, her heirs and 
legal representatives were added as 
parties-respondents to the present second 
appeal 

12. After Mr, Shyamacharan Matter 
had opened the appeal on behalf of the 
appellants. Mr. Manindranath Ghosh ap- 
pearing with Mr. Anil Kumar Sett on 
behalf of the plaintiffs including the heirs 
and legal representatives of Nrityataran 
took a preliminary objection that the de- 
cree passed by the trial court in favour of 
the plaintiffs being a joint decree on the 
death of one of the plaintiffs with conse- 
quent abatement as against him, the 
entire appeal before the lower appellate 
court should be deemed to have abated. 


13. On the facts set out hereinbefore, 
there is no i^spute that the title set up 
by the plaintiffs is an indivisible one and 
the consequent decree was a joint decree 
in favour of all of them. It is also not 
disputed that Nrityataran, one of the 
plaintiffs, having died on January 12, 
1958 and 90 days having elapsed even 
prior to the hearing of the appeal by the 
Court of appeal below there was abate- 
ment of the appeal as against the said 
plaintiff respondent, Nrityataran. The 
effect of such abatement against one of 
the plaintiffs is either that the said ap- 
peal became imperfectly or improperly 
constituted against the others so that the 
same has to be dismissed vide State of 
Punjab V. Nathu Ham, AIR 1962 SC 89; 
Kalidayal Bhattacharya v. Nagendra 
Nath, 30 Cal LJ 217= (AIR 1920 Cal 264) 
or as is more commonly ^said that the 
entire appeal had abated vide. Ramsarup 
V. Munshi, AIR 1963 SC 553, There is no 
dispute that whichever view be taken -me 
effect is the same, namely, that the entire 
appeal must fail solely on account of the 


abatement in respect of one of the plain- 
tiffs in whose favour the decree had been 
passed ^ when such decree proceeds upon 
commoh grounds vide Rameshwar v. 
Shyambehari, AIR 1963 SC 1901. klr. 
Shyamacharan Mitter appearing for the 
appellants in his usual fairness has not 
^sputed this proposition. He however 
has contended that as the decree was 
passed in ignorance of death of a person 
against whom there had been an abate- 
ment which in law leads to the failure 
of the entire appeal, Ms clients should be 
given an opportunity to have the abate- 
ment set aside under Order 22, Rule 9 of 
the Code of Civil Procedure and for that 
purpose the ineffective decree passed in 
the present case by the court of appeal 
below should be set aside and the appeal 
should be remanded to the court of ap- 
peal below to be reheard after giving Ms 
clients such an opportunity. As a matter 
of fact, in course of the argument IVfr. 
Mitter even in tMs court made an oral 
prayer for setting aside' the abatement in 
support whereof he had subsequently filed 
an application to that effect before us. 

_ 14. Mr. Ghosh appearing for the plain- 
tiff-respondents, however, has strongly 
contested the submission made by Mr. 
Mitten according to him this Court must 
hold that on the death of one of the plain- 
tiff-respondents •with consequent abate- 
ment as against him the entire appeal 
before the lower appellate court must 
be_ deemed to have abated and as such 
this Court should only hold that only effec- 
tive decree wMch is binding between the 
parties is that passed by the trial court and 
we must affirm the same. Alternatively Mx. 
Ghosh has contended that as in the pre- 
sent case the decree passed by the lower 
appellate court is not one against but in 
favour of a person who is dead, none but 
the heirs and legal representatives of the 
deceased should be allowed to dispute the 
validity of the decree on the ground of 
abatement; so according to Mr. Ghosh we 
should treat the appeal to be one wMch 
had been Msposed of on merits by the 
Court of appeal below and proceed to 
hear tire second appeal on its merits too. 

15. It is tMs rival contention wMch 
raises a somewhat difficult question of 
practice to be followed in law in the 
aforesaid circumstances where a decree 
has Ijeen passed in favour of a dead per- 
son in ignorance of such death and in 
ignorance of the fact that the appeal it- 
self had abated. 

16. We must, however, hold that the 
two contentions put forward by Mr. 
Ghosh are somewhat inconsistent with 
each other; because if we accept his first 
contention and hold that the entire ap- 
peal had abated on the death of one of 
the plaintiff-respondents in the court of 
appeal below, we caimot yet consider the 
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decree passed to be one on its merits nor 
could we go to hear the present second 
appeal on its merits. In our opinion if 
after hearing the present second appeal 
on its merits we come to a conclusion 
different from those arrived at the courts 
below, we are to pass a decree against the 
plaintiffs including the deceased plain- 
tiS but that we cannot do in the present 
case because as against the deceased plain- 
tiff the appeal had already abated by 
operation of law and there is no effective 
decree in the court of appeal below. Of 
course Mr. Ghosh has relied on two deci- 
sion.s of this Court in support of his 
second contention, namely, Himangshu v. 
Monindra, AIR 1954 Cal 205=58 Cal WN 
221 and Noai Chowkidar v. Official Trus- 
tee, AIR 1929 Cal 527=49 Cal LJ 482; he 
has also relied on the decision in the 
case of P. M. A. M. V. Chetty v. J. M. 
Ayer, ILR 39 Mad 386 = 28 Mad LJ 138 
= (AIR 1916 Mad 574). In our opinion, 
however, none of these three cases had 
considered the effect of abatement on the 
proceedings. In the case of AIR 1954 Cal 
205 (supra') the legal representatives of 
the deceased party were already on record 
and his Lordship P. N, Mukherjee, J. fas 
his Lordship then was) only affirmed the 
legal proposition that an order or a de- 
cree in favonr of a dead person is not 
always a nullity. In the case of AIR 
1929 Cal 527 fsupra) there was a pro- 
ceeding under Order 21, Rule 90 of the 
Code of Civil Procedure against a decree- 
holder auction purchaser which was al- 
lowed by the trial court on December 17, 
1926; there was an appeal by such decree- 
holder auction purchaser and pending the 
appeal he died on January 1, 1928 but 
the appellate court allowed the appeal in 
favour of the deceased appellant on 
January 30, 1928 in ignorance of his death; 
in such circumstances the petitioners in 
the proceedings imder Order 21, Rule 90 
of the Code of Civil Procedure wanted to 
have the appellate judgment set aside 
because of such death and this court, 
however, overruled such a claim on the 
•view that it was only the heirs and legal 
representatives of such a deceased party 
who can ask for vacating such an order 
but not the others. It should be noted that 
on the day when the appeal xvas aUowed 
there was no abatement and this court 
affirmed the legal position that an order 
In favour of a dead person is not alto- 
gether and in all circumstances a nullity. 
The learned Judge relied on the decision 
in the case of Duke v. De'vis. (1893) 2 
QB 260 and in particular on the following 
observations from the said decision: “The 
learned Lord Justice points out that if 
a party is dead, the records stand good so 
far as the li'ving parties are concerned: 
and that any disposal of the case notwith- 
standing the death of one of the parties 
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will be valid subject to its b^g vacated 
at the instance of the legal representa- 
tives of the persons who had died.” In 
the case of ILR 39 Mad 386=28 Mad U 
138= (AIR 1916 Mad 574) (supra) the 
death was only two days prior to the 
judgment md the Madras High Court 
held that in such circumstances by ffie 
death there was no abatement of the suit 
and the unsuccessful litigant has no right 
to re-argue tlie matter on the ground (hat 
one of the other parties was deadl 

17. In our opinion in all the above 
cases relied on by Mr. Ghosh the . distin- 
guishing feature is that there was no 
abatement even as against the deceased 
party. None of these cases, ever consider- 
ed the position as in the present case 
where by operation of law there had been 
an abatement of the proceedings not only 
against the party deceased but as a whole. 
We are of the opinion that the fact of 
abatement is a distinguishing feature of 
great importance particularly where the 
decree proceeds on common grounds. We 
are of the opinion that on the facts of the 
present case on the death of one of the 
plaintiff-respondents in the court of ap- 
peal below the appellants before the said 
court who are also the appellants before 
us could no longer have in law invited 
the said court to adjudicate upon matters 
in controversy vide 30 Cal LJ 217= (AIR 
1920 Cal 264). It has also been made ex- 
pressly clear by the Supreme Court now 
that in such circumstances the court of 
appeal below could not but dismiss the 
appeal because of abatement against one 
of the plaintiff-respondents on the ground 
of defect in the constitution of the appeal 
without going into merits. If that is the 
clear position in law it matters little whe- 
ther the court of appeal below had gone 
on the merits and decided the appeal 
on such merits in ignorance of the death 
and the abatement. We are therefore 
unable to consider the judgment and de- 
cree rendered by the court of appeal 
below to be any way effective in law on 
its merits and even if the Court of appeal 
Iielow had done so we must hold that, the 
said court had done it erroneously al- 
though the error might have, arisen be- 
cause of ignorance of the death. On the 
above conclusions we must overrule the, 
second contention of Mr. Ghosh. 

18. We now proceed to conrider whe- 
ther we should adopt the other procedure 
contended for by Mr. Ghosh namely that 
we should hold the appeal before the 
court of appeal below to have abated as 
a whole and restore the decree as passed 
by the trial Court or we should adopt the 
procedure, contended for by Mr. Mitter 
namely that we should set aside the de- 
cree passed by the Court of appeal below 
and send the case back to the said court 
for re-heaiing. 
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19. Before Roing into this question we 
should dispose of Mr. Hitter’s prayer 
before us made on behalf of his clients 
for setting aside the abatement on the 
death of Nrityataran under the provisions 
.of Order 22. Rule 9 of the Code of Civil 
Procedure. We must say that it is now 
more or less well settled and accepted by 
the different High Courts that it is the 
court where abatement has taken place 
which alone is competent to deal with a 
prayer for setting aside the abatement. It 
would be sufficient to refer to one of the 
Bench decisions of this court in the case 
of Promode v. Abdul Majid, AIR 1919 
Cal 242(1) and we must further say that 
the contrary proposition laid down by a 
single Bench in the case of Nafaakumar 
Roy Chowdhury v. Prafulla Chandra 
Chowdhury, (1947) 51 Cal WN 654 which 
took no notice of the earlier Bench deci- 
sion referred to above does not represent 
the correct view. Therefore Mr. Hitter’s 
prayer for setting aside the abatement 
before us is misconceived and we are not 
entitled in law to adjudicate upon the 
said prayer or the application filed by Mr. 
Matter in support thereof before us. 

20. In support of his contention that 
we should affirm the decision of the trial 
court. Mr. Ghosh has relied on a decision 
of this court in the case of Balaram v. 
Kanysha Majhi, AIR 1919 Cal 410 = 53 
Ind Cas 480. In the said case there was 
an appeal by the unsuccessful plaintiffs; 
pending the appeal one of the appellants 
died and his heirs and legal representa- 
tives were not brought on record and the 
Court of appeal below decreed the appeal 
and passed a decree in favour of all the 
plaintiffs in ignorance of death of one of 
them. The facts recited show that the 
decree was passed after 33 days from the 
date of death and it is not clear how their 
Lordships proceeded on the basis that 
there had been an abatement of the ap- 
peal. Of course this Court in the said 
case on a further appeal by the defen- 
dants declared the decree passed by the 
coiut of appeal below to be a nullity and 
restored the decree as passed by the trial 
Court. Apart from the fact that there 
is some doubt as to whether there was 
at all any abatement in the said case 
what prevailed upon the learned Judges 
disposing of the said case to hold _ as 
they did, was that it was one pi plain- 
tiffs-appellants who had died and 
no attempt was made to substitute 
the heirs of the deceased plaintiff, 
such death being obviously known 
to the plaintiffs. In any event on 
the facts of the case, it appears this 
Court never considered any prayer for 
an opportunity to have the abatement set 
aside perhaps because on the facts there 
was no scope for affording any such op- 
portunity. 


21. On the other hand, Mr. Shyama- 

charan Matter has relied on a number of 
decisions from different High Courts in 
support of his proposition that on the 
facts of a given case like the present one 
the only course that shoffid be followed 
m law is to vacate the ineffective decree 
and remand the proceedings to the Court 
where abatement had taken effect to give 
the parties an opportunity to have the 
abatement set aside and to have the ap- 
peal effectively disposed of on merits. He 
has referred^ to a decision of the Madras 
lEgh Court in the case of American Bap- 
tist Foreign Mission Society v, A. 
Pattabhiramayya, AIR 1919 Mad 685 at 
p. 690, a Bench decision of Bombay High 
Court in the case of A. Indra Sangi v. 
Desai Umed, AIR 1925 Bom 290 and four 
decisions of the Patna High Court in the 
cases of Ramsaran v, Prithvi Nath, AIR 
1952 Pat 267, Mrs. Gladys Coutts v. Dhar- 
khan Singh, AIR 1956 Pat 373, Kameshvvar 
Pandey v. Dwelal Bohri, AIR 1964 Pat 
247 and Sukhur Sah v. D. Tewari, (1961) 
ILR 40 Pat 61. It may be pointed out that 
the Bench decision in the case of AIR 
1956 Pat 373, had considered a num- 
ber of decisions on the point including 
many of the decisions relied on by Mr, 
Ghosh in coming to the conclusion that 
the proper procedure to be followed is to 
set aside the ineffective decree and re- 
mand the case to the court where the 
abatement had taken effect. Mr. Mitter 
has also relied on the observations made 
by this court in the case of AIR 1919 Cal 
242 (1) (supra) to the effect "if the 
applicant has any remedy, he is to 
mdm a proper application to the 

proper court if so advised.” The 

remedy referred to is obviously 

remedy against the abatement. Mr. 

Mitter relies on this observation for con- 
tending that his clients should not be 
denied an opportunity to seek the remedy. 

22. We are of the opinion that if we 
accept the contention of Mr. Ghosh and 
affirm the decree as passed by the trial 
Court we only take away a valuable right 
of the appellants before us to seek the 
remedy provided under law for setting 
aside tiie abatement consequent upon the 
death of one of the respondents. The sta- 
tute has given him this right under 
Order 22, Rule 9 of the Code of Civil 
Procedure and it would not be just and 
proper to deprive the party of such a 
valuable right. If we have come to the 
conclusion that we are unable to enter- 
tain any application on b^alf of the pre- 
sent appellants for having abatement, 
which has taken place in the court of ap- 
peal below, set aside it is but just md 
proper that we must at the same time 
see that he gets an opportunity to move 
the appropriate comt with such a prayer. 
But if we, on the other hand, accepting 
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the contention of Mr. Ghosh in the mean- 
time, affirm the decision as passed by the 
trial court we are afraid the Court of ap- 
I>eal below wotdd no longer have any 
scope to entertain effectively any applica- 
tion for setting aside the abatement. In 
such circxunstances, in our opinion, the uni- 
form procedure followed by the other High 
Courts as referred to hereinbefore should 
be accepted, namely, the ineffective decree 
passed by the court of appeal below 
should be set aside and the appeal should 
be remanded to the said court, keeping it 
open to the appellants to move the said 
court for an opportunity to have the 
abatement set aside if the appellants 
could satisfy the said court that they are 
so entitled in law. In our opinion the 
decision relied upon by Mr. Ghosh in the 
case of AIR 1919 Cal 410 (supra) does not 
really go counter to the view we have 
taken; we are further fortified in oiir 
conclusion by the underlying principle 
of the Bench decision of this court in 
the case of Abdul v. Lakhisree Mazum- 
dar, AIR 1923 Cal 676. In that case abate- 
ment had taken place pending a second 
appeal in this court and this court in 
ignorance of death decreed the second 
appeal and remanded the proceedings to 
the court of the District Judge, who how- 
ever, considered the remand order to be 
wholly without jurisdiction because of 
the abatement and he further held that 
the decree as passed by the lower appel- 
late court prior to remand should be re- 
stored. On a fresh second appeal to this 
Court Asutosh Mukherjee, J., condemned 
the procedure followed by the District 
Judge and held that the proper procedure 
should have been to report the fact to 
the Court which had passed the remand 
order in ignorance of the death. His -Liord- 
ship further went on to allow the appeal, 
set aside the decree passed by the Dis- 
trict Judge after remand to remand the 
case once more and then recall the same 
to the file of this Court so that it may 
be placed before the appropriate Bench 
which had decided the appeal on the pre- 
vious occasion- In our opinion the pro- 
cedure followed in the above case on 
principle is in consonance with the view 
we have taken. 

23. It is true that the litigation out of 
which the present appeal arises was start- 
ed as early as in the year 1954 and it is 
imfortunate that we have to remand the 
case to the court of appeal below once 
more even at the instance of an unsuc- 
cessful party before the said court after 
so many years but on the view we have 
taken no alternative is open to us. We 
would only direct that the court of ap- 
peal below should now try .to dispose of 
the appeal at the earliest possible time. 

24. We therefore allow this appeal, 
aside the decree dated January 17, 


1959 passed by the Court of appeal below 
and. remand the appeal to the said court 
to re-hear the same, taldng into considera- 
tion the effect of the abatement as against 
the plaintiff-respondent Nrityataran, sub- 
ject, however, to his giving an opportuniW 
to the appellants to have such abatement, 
set aside in accordance with the law. We 
further direct that the application filed' 
before us under Order 22, Rule . 9 of the 
Code of Civil Procedure by the appellants 
should also be sent to the said coiui for 
being disposed of on its merits. We how- 
ever make it clear that we have not ex- 
pressed any opinion whatsoever on the 
merits of the appellants’ prayer for set- 
ting aside the abatement. There will be 
no order as to costs. 

25. S. K. CHAKRAVARTI. J. I 
agree. 

Appeal allowed. 


AIR 1970 CALCUTTA 104 
(V 57 C 14) 

B. C. MITRA, J. . 

Shri Krishnagopal Dutta, Petitioner v. 
Regional Transport Authority, Burdwan 
and others. Opposite Parties. 

Civil Rule No. 675 (W) of 1969, D/- 
10-6-1969. 

(A) Motor Vehicles Act (1939), Ss. 62 
and 47 — Grant of temporary pennit — 
Notice to existing operators on the route 
necessary — Opportunity to make repre- 
sentations should be given even when per- 
mit is granted a second time — (Consti- 
tution of India, Art. 226 — ^Natural justice). 

While considering an application even 
for grant of a temporapr permit the 
Regional Transport Authority is bound to 
follow the principles of natural justice 
and serve a notice to the operators already 
providing transport facilities on the same 
route or part of the route as they would 
be vitally affected by the grant of the 
permit. There is nothing in Section 47 
to justify the conclusion that considera- 
tion of representations from interested 
parties is necessary only in the case of 
regular stage carriage permit and it is to 
be excluded when the R. T. A. considers 
an application under Section 62. The 
provision in Section 47 for takmg into 
consideration representations from parties 
likely to be affected by the grant of a 
permit is mandatory in nature and the 
mere possibility that there may not be 
sufficient time for, giving such notice and 
also of hearing such representations, is 
no excuse for disregarding the mandatory 
statutory provisions. AIR 1968 Punj 344, 
Rel. on. 

(Para 6) 

Such opportunity of making representa- 
tion has to be given to the existing opera- 
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tors not only while issuing the permit 
for the first time, but it must equ^y be 
given while issuing such a permit for the 
second or the third or the fourth time. 
AIR 1959 Punj 1 (FB), Disting. (Para 7) 

_ (B) Motor Vehicles Act . (1939), Sec- 
tion 62 — Purpose or ground for issue of 
temporary permit — Must be set out in 
order authorising issue of permit — Exer- 
cise of jurisdiction imder Section 62 — 
Conditions precedent must be satisfied — 
(Civil P. C. (1908), S. 9). 

The Regional Transport Authority must 
set out in the order authorising the issue 
of a permit the purpose or the ground on 
which a temporary permit is issued. This 
Is necessary all the more because Sec- 
tion 62 itself imposes restrictions on the 
power to issue temporary permits. The 
Regional Transport Authority is a statu- 
tory authority. It derives its power, 
authority and jurisdiction, to issue or 
refuse permits, from the statute itself. 
Equally in exercising its power to grant 
a permit it must observe the limitations 
on its powers created by the statute. A 
statement of the purpose of the grant is 
necessary so that the order authorising 
issue of a temporary permit may be open 
to scrutiny, having regard to the restric- 
tions created by the statute. (1965) 69 Cal 
WN 984, Distinguished. . (Para 9) 

The requirement in Section 62 that a 
temporary permit can be granted only for 
one or other of the reasons set out under 
Section 62 of the Act are conditions pre- 
cedent to the exercise of the power to 
grant a temporary permit. If one or other 
of these conditions precedent do not exist, 
or if the prohibition in the first or the 
second proviso to Section 62 is attracted, 
a temporary permit cannot be granted 
by the Regional Transport Authority. It 
is well settled that where the exercise of 
jurisdiction is dependent upon the exist- 
ence of conditions precedent, the authority 
exercising the jurisdiction or making^ an 
order in exercise thereof, must satisfy 
the Court that the conditions precedent to 
the exercise of the jurisdiction has been 
fulfilled, AIR 1967 SC 295 & AIR 1969 
SC 630 & AIR 1961 SC 372, Rel. on. 

(Para 10) 

(C) Motor Vehicles Act (1939), S. 62 
Renewal of temporary permit — Condi- 
tions precedent to exercise of power must 
be satisfied. 

Where temporary permit was granted 
for the second or the third time for the 
same route, the conditions precedent to 
the exercise of the power must be satis- 
fied in the same manner and- to the same 
extent as in the case of grant of permit 
for the first time. Merely because a tem- 
porary permit was being granted for the 
second or the third time, there is no justi- 
fication for making the impugned order 
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for a temporary permit without applying 
the mind at aU to the need for such a 
permit or without coming to the conclu- 
aon that the mandatory conditions laid 
down in Section 62 has been fulfilled. 

(Para 11) 

(D) Motor Vehicles Act (1939), S. 62 — 
Power to issue temporary permits — R. 
T« A. cannot delegate the power. 

^ere is nothing in the Act which 
authorises delegation by a Regional Trans- 
port Authority of the power to issue. tem- 
porary permits to its Secretary. This 
power has been conferred upon the 
Regional Transport Authority itself, and 
it cannot abdicate its power in favour of 
any other person or authority without a 
sanction in law. (Para 12) 

(E) Constitution of India, Art. 226 — 

Rules framed under Motor Vehicles Act 
are part of statute itself and hence an ap- 
plication for temporary permit made in 
accordance with the Rules cannot be as- 
sailed in petition under Art. 226, Consti- 
tution of India — But that bar does not 
apply where the question whether the ap- 
plication was in accordance with law is 
not in issue in the petition and the vali- 
dity of the permit is assailed on other 
grounds. AIR 1953 SC 79 & AIR 1956 SC 
463, Disting — (Motor Vehicles Act (1939) 
S. 62). (Para 12) 

(F) Motor Vehicles Act (1939), S. 62 — 
Use of the word 're-issue’ in a case where 
a temporary permit was granted for a 
second or a third time to the same appli- 
cant, would not make the order itself void 
as that would he a mere irregularity. 

(Para 13) 

(G) Constitution of India, Art. 226 — 
Temporary permit — Order granting it 
found invalid by Court in writ proceed- 
ings — Permit holder also restrained from 
placing the bus on road by the Court h.y 
an interim order of injunction — Court 
will not refrain from interfering on the 
ground that the permit will he expiring 
shortly and allow the permit holder to 
make any use of the permit or to take any 
advantage or benefit thereimder — Motor 
Vehicles Act (1939), S. 62. 

(Para 14) 

Cases Referred: Chronological Paras 
(1969) AIR 1969 SC 630 (V 56) = 

(1969^ 1 see 325, Rhotas Industries 
Ltd. V. S. D. Agarwal 10 

(1968) AIR 1968 Punj 344 (V 55) = 

70 Pun LR 613, Prem Bus Service 
(Pvt.) Iitd. V. Regional Transport 
Authority Patiala 4 

(1967) AIR 1967 SC 295 (V 54) = 

1966 Supp SCR 311, Barium Chemi- 
cals Ltd. V. Company Law Board 10 
(1965) 69 Cal WW 984= (1966) 2 
ITJ 339, Shaik Md. Shaffi Barry 
V, Income Tax OfScer 
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(1961) AIR 1961 SC 372 (V 48)= 

(1961) 2 SCR 241, Calcutta Discount 
Co. Ltd. V. Income Tax Officer, 
Companies District I 10 

(1959) AIR 1959 Punj 1 (V 46) = 

ILR (1958) Punj 1590 (FB). Ambala 
Ex-servicemen Transport Co-op. 
Society Ltd. Ambala City v. State 
of Punjab 17 

(1956) AIR 1956 SC 463 (V 43)= 

1956 SCR 256, Raman & Raman 
Ltd. V. State of Madras 12 

(1953) AIR 1953 SC 79 (V 40) =1953 
SCR 290, T. B. Ibrahim Proprietor, 

Bus Stand, Tanjore v. Regional 
Transport Authority, Tanjore 12 

Kashi Kanta Moitra, Nripen Bhatta- 
charjee and Asish Kumar Sanyal, for 
Petitioner) Balai Chandra Roy, for Res- 
pondent; SushR Kumar Banerjee, for, 
R. T. A. 

ORDER; — The petitioner Is a permit 
holder in respect of the route Burdwan 
to Guskara via Suri Road and owns a 
stage carriage being No. W.G.H. 8016. 
There is another permanent stage carri- 
age route namely Guskara to Bon-Naba- 
gram. The route between Burdwan to 
Bon-Nabagram via Suri Road covers the 
whole of the route Burdwan to Guskara 
and proceeds further on to a distance of 
4 to 5 miles. 

2. On February 13, 1969, the respon- 
dent No. 5 (Dayamoyee Transport Service) 
applied for a temporary permit for 4 
months from February 16, 1969, to June 
15, 1969. in the route Burdwan to Bon- 
Nabagram via Suri Road for two Up 
and Down trips daily. On this applica- 
tion the Secretary to the Regional Trans- 
port Authority the respondent No. 4 (B. 
K. Majumdar, Secretary, Regional Trans- 
port Authority, Burdwan) made an order 
on the next day February 14, 1969, grant- 
ing a temporary permit for four months 
with effect from February 16, 1969. It is 
this order which is the subject-matter of 
chaUenge in this Writ petition. The peti- 
tioner as the holder of a regular stage 
carriage permit for the route Burdwan to 
Guskara via Suri Road contends that the 
order granting a temporal^ permit is bad 
on several grounds to which I shall pre- 
sently refer; and therefore appropriate 
writs and orders should be issued direct- 
ing the respondents to cancel, rescind and 
withdraw the said order granting the tem- 
porary permit to the respondent No. 5. 

3. Four points were urged by Mr. K. 
K. Moitra learned Advocate for the peti- 
tioner. The first point urged by him was 
that his client was the holder of a perma- 
nent stage carriage permit in the shorter 
route mentioned above and was therefore 
seriously afiected by the grant of a tem- 
porary permit to the petitioner. Therefore 
it was argued that a notice and an oppor- 
tunily to diow cause should have been 


given to the petitioner, who should also 
have been heard in the matter of the 
grant of the temporary TJermit to the res- 
pondent No. 5. The second point urged 
by Mr. Moitra was that under Section 62 
of the Motor Vehicles Act. 1939, (herein- 
after referred to as the Act) a temporary 
permit could be granted only for one 
or other reasons set out in clauses (a), (b), 
(c) and (d) of the said section. But the 
order grmting the permit does not specify 
for which of the four reasons the 
temporary permit was granted to the res- 
pondent No. 5 arid therefore the order is 
bad. The third contention of Mr' Moitra 
was that the respondent No. 4 as the 
Secretary of the respondent No. 1 had no 
authority or jiuisdiction to grant the 
temporary permit inasmuch as it is the 
respondent No. 1 alone who has the 
authority to grant a temporary permit 
under Section 62 of the Act. The fointh 
point urged by Mr. Moitra was that there 
is no provision in the Act for re-issuing 
a temporary permit as was purported to 
be done by tiie impugned order dated 
February 14, 1969, as the statute only 

authorised the grant of a temporary 
permit for a period of four months for 
the reasons set out in clauses (a),, (b), 
(c) and (d) of Section 62 of the Act. 

4. With regard to the first point men- 
tioned above Mr. Moitra . submitted that 
the procedure prescribed by Section 47 
of the Act .should have been followed by 
the respondent No. 1 in panting the 
temporary permit. This section requires 
that after taking into consideration the 
matters set out in clauses (a), (b), (c), (d), 
(e) and (f), the Regional Transport Autho- 
rity shall take into consideration any re- 
presentations made by persons already 
providing passenger transport facilities by 
any means along or near the proposed 
route or area. It was argued that the peti- 
tioner was a person, who already provid- 
ed passenger transport facilities on the 
major portion of the route itself, and 
therefore, the respondent No, 1 was bound 
to give a show cause notice to the peti- 
tioner and an opportmiity of making re- 
presentations against the grant of the 
temporary permit to the respondent No, 

5. It was next argued that the procedure 
prescribed by Section 47 should be fol- 
lowed by a Regional Transport Authority 
in aR cases of grant of a stage carriage 
permit, whether such a permit was for 
a temporary period or the full period of 
3 or 5 years, and that being so the res- 
pondent No. 1 was bound to give to ■ffie 
petitioner an opportunity of making 
representations . against the grant, of the 
temporary permit to the respondent No. 
5. In support of this contention reliance 
was placed on a decision of the Punjab 
High Court reported in AIR 1968 Punj 
344, Prem Bus Service (Pvt) Ltd. y. 
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Be^onal Transport Authority, Patiala in 
which it was held, that the requirement 
of Section 47 had to be followed in grant- 
ing a temporary stage carriage permit 
under Section 62 of the Act in the same 
manner and to the same mdent as was 
required in the case of the grant of a 
regular stage carriage permit, and that a 
statutory duty was cast on the Regional 
Tran^ort Authority, to take into consi- 
deration any representations made by 
persons already providing passenger 
transport facilities. It was finrther held 
. that the only manner in which it could 
be made possible for interested parties 
to make representations against grant of 
a temporary permit would be to give 
them a notice of the proposed grant of a 
temporary permit. 

5. Mr. Balai Roy learned Advocate for 
the respondent No. 5 on the other hand 
contended that the Regional Transport 
Authority was not required to give a 
notice and an opportunity of being heard 
as prescribed by Section 47 in the case 
of temporary permits. He argued that as 
tempora^ permits were granted only for 
the particular purposes mentioned in 
clauses (a), (b), (c) and (d) of Section 62 
of the Act, it might not in some cases be 
possible to serve a notice on an interestea 
party and to give an opportunity of being 
heard. For instance, he argued, that there 
might be a natural calamity like flood or 
a special occasion like a foot-ball match 
in which cases it might not be possible to 
give a notice to a party who already held 
a permit on lhat route, 

6, In my view the contentions of Mr. 
Moitra on this question must prevail. The 
statute requires the Regional Transport 
Authority to take into consideration any 
representations made by persons already 
providing passenger transport facilities, 
while considering an application for 
grant of a stage carriage permit. There_ is 
nothing in Section 47 of the Act to justify 
the conclusion that representations from 
interested parties would be taken into 
consideration in the case of regular stage 
carriage permit only and that such con- 
sideration of representation is to be ex- 
cluded when the Regional ^ansport 
Authority considers an application for a 
temporary permit trader Section 62 of the 
Act. A person already providing transport 
fa duties on the same route or part of the 
route would be vitally affected by the 
grant of a permit, even though tempo- 
rary, and in my view the Regional Trans- 
port Authority is bound to follow the 
prindples of natural justice and serve a 
notice upon the party and also hear any 
representations from him if any, while 
considering an application for grant of a 
temporary permit. The provision in Sec- 
tion 47 for taking into consideration re- 
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presentations from parties likely to be 
^ected by the grant of a permit is man- 
datory in nature and the mere possibiUty 
ti}&t there may not be sufficient time for 
giving such notice and also of hearing 
such representations, is no excuse for dis- 
regarding the mandatory statutory provi- 
sions. 

7, Before passing I should mention 
that the learned Advocate for the respon- 
dent No. I submitted that while the Re- 
gional Transport Authority was bound 
to give opportunities for making repre- 
sentations against the grant of a tempo- 
rary permit, and also to consider such 
representations while granting a tempo- 
rary permit for the firrt time, such autho- 
rity, was not bound either to give such 
opportumty of making representations, or 
to take into consideration such represen- 
tations, while issuing a temporary permit 
for the second or the third time. In sup- 
port of this contention reliance was placed 
on a dedsion of the Punjab High Court 
reported in AIR 1959 Punj 1. That case 
is no authority for the proposition that 
the Regional Transport Authority while 
bound to hear representations from in- 
terested parties at the time of issuing a 
temporary permit for the first time, is 
not so bound while issuing a permit for 
the second or the third time. In my view 
this contention of the learned Advocate 
for the respondent No. 1 is entirely un- > 
tenable. If opportunity of making repre- 
sentation has to be given while issuing 
the permit for the first time, it must 
equally be given while issuing such a 
permit for the second or the third or the 
fourth time. There is ndther merit nor 
force in this contention of the learned 
Advocate for the respondent No. 1. 

8, Turning now to the question as to 
whether the Regional Transport Authority 
should spedfy in the order the ground on 
which the temporary permit was issued 
under Section 62 of the Act, it will be 
seen that the jurisdiction to issue a tem- 
porary permit is confined to the four 
grounds set out in Section 62 of the Act 
namely: — 

(a) For the conveyance of passengers 
on special occasions such as to and from 
fairs and religious gatherings, or 

(b) For the purposes of a seasonal 
business, or 

(c) To meet a particular temporary 
need, or 

(d) Bending decision on an application 
for the renewal of a permit. 

9, The authority to issue a temporary 
permit is limited and confined to either 
one or the other of the four grounds 
mentioned above. But what is of import- 
ance is that the first proviso to Section 62 
requires that temporary permit under 
Section 62 shall in no case be granted in 
respect of any route or area specified in 
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an application for the grant of a new 
permit under Section 46 or Section^ 54 
during the pendency of _ the application. 
The second proviso requires that a tem- 
porary permit shall in no case be granted 
more than once in respect ^ of any roqte 
or area specified in an application for the 
renewal of a permit during the pendency 
of such application for renewal. Quite 
apart from the restriction imposed upon 
the Kegional Transport Authority by the 
four conditions mentioned above, further 
restrictions have been imposed by the 
statute to the grant of a temporary per- 
mit. The Regional Transport Authority is 
a statutory authority. It derives its power, 
authority and jurisdiction, to issue or 
refuse permits, from the statute itself. 
Equally in exercising its power to grant 
a permit it must observe the limitations 
on its powers created by the statute. In 
my view the Regional Transport Autho- 
rity must set out in the order authorising 
the issue of a permit the purpose or the 
ground on which a temporary permit is 
issued. This is necessary ail the more 
because Section 62 itself imposes restric- 
tions on the power to issue temporary 
permits. A statement of the purpose of 
the grant, in my view, is necessary so 
that the order authorising issue of a tem- 
porary peimit may be open to scrutiny, 
having regard to the restrictions created 
by the statute. 

10. Mr. Balai Roy contended however 
that it was not necessary for the Regional 
Transport Authority to state the reason 
for which a temporary permit had been 
issued. In support of this contention re- 
liance was placed by Mr. Roy on a Bench 
decision of this Court reported in (1965) 
69 Cal WN 984, Shaik Md. Shaffi Barry 
V, Income-tax Officer. That decision, to 
my mind, is of no assistance in this case. 
In that case computation of income-tax 
under the first proviso to Section 41(1) 
of the Indian Income-tax Act, 1922, was 
made. But there was nothing in the order 
to indicate that the assessments were 
made imder Section 41(1) of the said Act. 
It was held that the assessment order was 
not bad for want of a reference to the 
particular section under which the order 
was made and that since the Income-tax 
Officer had the jurisdiction to compute the 
tax at the highest rate under the statute, 
it was not necessary for him either to 
state the reasons or the section of the 
statute under which the order was made. 
The question with which I am concerned 
in 'this application is entirely different. 
The jurisdiction to issue temporary per- 
mits under Section 62 of the Act depends 
upon the existence of one or other of the 
four conditions set out in clauses (a), (b), 
(c) and (d) of Section 62. If neither of 
these conditions exists, the Regional 
Transport Authority would have no juris- 
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diction to grant a temporary permit to 
an applicant. .The existence of one or 
other of the conditions therefore is . the 
sine qua non to the exercise of the right 
to grant a temporary permit. The require- 
ment in Section 62 that a temporary per- 
mit can be granted only for one or other 
of the reasons set out under Section 62 
of the Act are conditions precedent to the 
exercise of the power to grant a tem- 
poral permit. If one or other of these 
conditions precedent do not exist, or if 
the prohibition in the first or the second 
proviso to Section 62 is attracted, a tem- 
porary permit cannot, in my view, be 
granted by the Region^ Transport Autho- 
rity. It is now well settled that where 
the exercise of jurisdiction is dependent 
upon the existence of conditions prece- 
dent, the authority exercising the juris- 
diction or making an order in exercise 
thereof, must satisfy the Court that the 
conditions precedent to the exercise of 
the jurisdiction has been fulfilled. This 
question has been set at rest by the 
Supreme Court in Barium Chemicals Ltd. 
V. Company Law Board, AIR 1967 SC 
295, Rhotas Industries Ltd. v. S. D. Agar- 
wal, (1969) 1 see 325= (AIR 1969 SC 630} 
and Calcutta Discount Company Limited 
V. Income-tax Officer, Companies District 
I. AIR 1961 SC 372. 

11. In this case the petitioners have 
charged the respondent No. 1 with mala 
fide in granting a temporary permit to 
the respondent No. 5. He has alleged 
that the impugned temporary permit was 
granted to the respondent No. 5 on Feb- 
ruary 14, 1969, although the application 
for the same was made only on the pre- 
vious day; and therefore the Regional 
Transport Authority did not apply its mind 
at aU to the need or justification for the 
grant of a temporary - permit But al- 
though these serious allegations have 
been made against the respondent No. 1, 
no affidavit has been filed on its behdf 
to justify the grant of the temporal 
permit or to satisfy this Court that the 
conditions precedent to the exercise of 
the power to grant a temporary permit 
has been fu lfill ed. Both Mr. Roy and Mr. 
Banerjee submitted that it was not a case 
of a grant of a temporary permit for the 
first time, but it was a case where a t^- 
porary permit was being renewed or re- 
issued. In such a case in my view where 
temporary permit was granted for the 
second or the third time for the same 
route, the conditions ■ precedent to the 
exercise of the power must be satisfied 
in the same manner and to the same ex- 
tent; Merely because a temporary permit 
was being granted for the second or the 
third time, there is no justification for 
making the impugned order for a tempo- 
rary permit without applying the mind 
at all to the need for such a permit or 
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without coming to the , conclusion that 
the mandatory conditions laid down in 
Sec. 62 have been fulfilled. I therefore 
hold that the impugned order was made 
by the respondent No. 4 without applying 
his mind to the requirement of Sec. 62 
of the Act and on extraneous considera- 
tions. 

_ 12. Turning now to the third conten- 
tion of Mr. Moitra namely that the res- 
pondent No. 4 had no authority or jiuis- 
^ction to grant the temporary permit, 
it will be seen that imder Section 62 of 
the Act a temporary permit can be issued 
by a Regional Transport Authority. 
There is nothing in this section whidi 
authorises a Regional Transport Authority 
to delegate its powers imder the Section 
either to its Secretary or to anybody else. 
In this case the order for issue of a tem- 
porary permit was made by the respon- 
dent No. 4, as the Secretary of the res- 
pondent No. 1 and the permit itself was 
also issued by him. Admittedly there is no 
resolution of the respondent No, 1 
authorising the grant of a temporary 
permit to the respondent No. 5. Mr. Roy, 
however, drew my attention to the pro- 
ceedings of the meeting of the respondent 
No. 1 held on September 29. 1965, which 
is Aimexure 'Z’ to the petition of the 
respondent No. 5 verified by an affidavit 
affirmed by Ananda Kali Mukherjee on 
March 17, 1969. It appears from the 

minutes of the meeting of the respondent 
No. 1 that the following resolution was 
passed: — 

"Resolved that the Secretary R. T. A 
Burdwan be authorised to re-issue tem- 
porary permits if considered necessary, to 
persons already holding temporary per- 
mits and against whom there is no ad- 
verse reports,” Quite clearly the respon- 
dent No. 1 delegated its authority to issue 
temporary permits to the respondent No. 
4. But there is nothing in the Act which 
authorises delegation by a Regional 
Transport Authority of the power to 
issue temporary permits to its Secretary. 
This power has been conferred upon the 
Regional Transport Authority itself, and 
in my view it cannot abdicate its power 
in favour of any other person or autho- 
rity v/ithout a sanction in law. In my 
view the Regional Transport Authority in 
this case by the resolution mentioned 
above surrendered its authority and juris- 
diction, without any sanction in law to 
its Secretary. This the respondent No. 1 
is not entitled to do. The ddegation there- 
fore must be held to be bad and in that 
view of the matter the order for issue of 
the temporary permit passed by the res- 
pondent No. 4 on February 14, 1969, must 
be held to be invalid and made without 
jurisdiction. This order must. In my view, 
be struck down. 


13. Before proceeding to consider the 
last contention on behalf of the peti- 
tioner I should notice one argument ad- 
vanced by Mr, Roy namely that the rules 
framed under the Act are part of the sta- 
tute itself and therefore since the appli- 
cation by the respondent No. 5 was made 
according to the rules, it cannot be as- 
sailed by the petitioner. In support of this 
contention Mr. Roy relied upon a deci- 
sion of the Supreme Court T. B. Ibrahim, 
Proprietor, Bus Stand, Tanjore v. The 
Regional Transport Authority, Tanjore, 
AIR 1953 SC 79. I accept this contention 
of Mr. Roy that rules framed under a 
statute are to be treated as part of the 
statute itself. But the question whether 
the application by the respondent No. 5 
was in accordance with law is not a ques- 
tion in issue in this application. Reliance 
was also placed by Mr. Roy on another 
decision of the Supreme Court, Raman & 
Raman Ltd. v. State of Madras, AIR 
1956 SC 463. This decision, to my mind, 
is also of no assistance to the respondent 
No. 5 in this application. 

13. The last contention of Mr. Moitra 
was that there was no provision in the 
Act for re-issue of a temporary permit 
and therefore the impugned order for re- 
issue of a temporary permit in favour of 
the respondent No. 5 was bad. In other 
words, it was argued that Section 62 
authorised the Regional Transport Autho- 
rity to grant a temporary permit but 
there was no provision in that section for 
re-issue of a temporary permit. I cannot, 
however, accept this contention of Mr. 
Moitra. The operative part of fte order 
is as follows:— 

"Issue temporary permit for four 
months subject to the approval of the 
R. T. A.” 

In the permit itself there Is nothing 
to show that it was re-issued. Therefore 
although in the body of the order it is 
said that it is to be considered that if a 
temporary stage carriage permit for four 
months from 16-2-69 or from the date of 
issue of the permit be re-issued to the 
permit-holder, there is nothing in the 
order itself or in the permit that it was 
re-issued. But even if it was stated in 
the order that the permit was being re- 
issued, that in my view would be a mere 
irregularity and would not make the 
order void. The use of the word 're-issue* 
in a case where a temporary permit was 
granted for second or a third time to 
the same applicant, would not in my view 
make the order itself void. This conten- 
tion of Mr. Moitra therefore fails. 

14. Before concluding I should note 
that klr. Roy submitted that the vahdity 
of the temporary permit expires on June 
15, 1969, and therefore it should not be 
interfered with and the respondent No, 
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5 should be allowed to place the bus on 
the route in accordance with the permit. 
I cannot, however, accept this contention 
of hlr. Roy. Where, as in this case, the 
order authorising the grant of a tempo- 
rary permit is invalid on the grounds dis- 
cussed by me earlier in tins judgment and 
where the permit-holder has been restrain- 
ed by an order of injimction of this Court 
from placing the bus on the route, the 
permit-holder cannot be allowed to make 
any use of the permit or take any ad- 
vantage or benefit thereof. 

15. For the reasons mentioned above 
this Rule is made absolute. Let writ in 
the nature of mandamus issue directing 
the respondents to cancel, rescind and 
withdraw the order dated February 14, 
1969, granting temporary permit to the 
petitioner and also the permit dated 
February 14, 1969, valid from February 
16, 1969, to June 15. 1969. There wiU be 
no order as to costs. 

Rule made absolute. 
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Bijoyanand Patnaik, Accused-Petitioner 
V. Mrs. K. A. A. Brinnand, Complainant- 
Opposite Party. 

Criminal Revn. Case No, 466 of 1968, 
D/- 8-8-1969. 

(A) Criminal P. C. (1898), Ch. XV, 
S. 177 — Scope — Offence under S. 406 
L P. C. — Where neither entrnstment 
nor conversion has taken place within the 
territorial jurisdiction of the Court where 
complaint is lodged, the Court has no 
jurisdiction to proceed with complaint. 

Section 177 of the Criminal P. C. ap- 
parently adopts the Common Law of Eng- 
land that aU crimes are local and justi- 
ciable only by the local courts within 
whose jurisdiction they are committed. 
The venue of enquiry or trial of a case 
Is primarily to be determined by the 
averments contained in the complaint or 
charge-sheet and unless the facts there 
are positively di^roved, ordinarily the 
Coiui: where the charge-sheet or com- 
plaint is filed, has to proceed with it, ex- 
cept where action has to be taken tmder 
Section 202 of the Criminal Procedure 
Code. In case of a complaint under Sec- 
tion 406, I. P. C, where neither the 
entrustment nor conversion has taken 
place within 1he territorial jurisdiction of 
the Court where the complaint is lodged, 
the court has no jurisdiction and the pro- 
ceedings instituted there are bad in law 
and without jurisdiction AIR 1957 SC 196 
FoU, AIR 1955 Cal 498 & AIR 1949 PC 
264 & (1898) ILR 25 Cal 20 (PC) & AIR 
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1917 Cal 137 (FB) & (1855) 7 Cox CC 158 & 
AIR 1942 Cal 575 & AIR 1925 Cal 613' & 
AIR 1931 Cal 528 & AIR 1931 Cal 521 & 
AIR 1922 Cal 46(1) & AIR 1934 Cal 392 & 
AIR 1921 All 12 (FB), AIR 1952 Mad 158 
& AIR 1930 Bom 490 (FB), ReL oa • 

(Para 5) 

(B) Criminal P. C. (1898), S. 177 — 
Objection to jurisdiction — Complaint 
case — Objection can be taken after fram- 
ing of charge. 

When the attention of the court is call- 
ed to an Hlegahty regarding absence of 
jurisdiction at a very early stage, it would 
not be fair to the accused not to obviate 
the prejudice that may have been caused 
thereby, by appropriate orders, at that 
stage but to leave him to the ultimate 
remedy of waiting till the conclusion of 
the trial and of discharging somewhat 
difficult burden under Sec.537, Cr, P, C. 
of making out that such an error has 
in fact occasioned a failure of justice. 
AIR 1955 SC 196 FoU. (Para 5) 

(C) Penal Code (1860), Ss. 120B and 109 
• — Conspiracy and abetment — Offences 
are distinct. 

Offences created by Sections 109 and 
120B I. P, C. are quite distinct. There is 
no analogy between Section 120B and sec- 
tion 109 I. P, C. There may be an ele- 
ment of abetment in a conspiracy but 
conspiracy is something more than an 
abetment. Conspiracy to commit an offence 
is itself an offence and a person can be 
separately charged with in respect to such 
conspiracy. AIR 1961 SC 1241 ReL on. 

(Para 5) 
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Ajit Kumar Dutt, Milan Kumar Baner- 
3ee, Amiya Kumar Mukherjee, Birendra 
Nath Banerjee, for Petitioner; J. P, Mitter, 
Promode Ranjan Roy, for Opposite Party; 
J. M. Banerjee, for State, 


ORDER; — This Rule is for setting 
aside an order dated the 24th April, 
1968 passed by Sri K. J. Sengupta, CMef 
Presidency Magistrate, Calcutta, holding 
that a prima facie case was made out 
against the accused-petitioner, _ Sri Bijoya- 
nand Patnayak, and framing charges 
against him under Section 406 I. P. C, 
on two counts, in case No. C/1023 oi 1967 
and for quashing the said proceedings. 


2. The facts leading on to the present 
Rule are chequered but can be put in a 
short compass. The prosecution case 
brings to light an unfortunate case of a 
friendship foimdeiing on two airships. 
The bone of contention between the two 
parties, both of whom are respectable and 
were erstwhile friends, is two aircrafts 
viz, VT-CRA & VT-CXR, which origin- 
ally belonged to M/s. Indamer and Com- 
pany (P) Limited, Customs House Roa^ 
Bombay. The prosecution case inter aha 
is that Capt. Brinnand (P. W. 4) the 
hiasband of the present complainant, Mrs. 
K, A. A. Brinnand (P. W.^ 1), purchased 
the abovementioned two aircrafts on the 
basis of an agreement of hire-purchase 
(Ext. 4). entered into on the 26th Octo- 
ber, 1954 for a sum of Rs. 3,42,300A 
payable in instalments. It was agreed 
that on payment of the abovementioned 
'amoimt in full, Capt, Briimand will be- 
come thb absolute owner of the aircrafts 
The final payment was made on the 6th 
August, 1965 with the sum of Rs. 20,000/- 
which was the amoimt then due, to M/s, 
Indamer and Company (P) Ltd. 'Qirougu 
one of its directors, Mr. J. P. Koszarek 


as per Ext. 6, Capt. Briimand however 
having no operating licence or permit 
standing in his name for operating, the 
aircrafts purchased by him as per the 
terms of the deed of agreement mention- 
ed above, another agreement was entered 
mlo between him and M/s, Indamer and 
Company (P) Limited on the basis of a 
letter (Ext. 7), whereby the latter com- 
pany allowed its chartered permit to be 
used by Capt. Brinnand on payment of 
a licence fee of Rs. 20,000 per year. The 
prosecution case further is that in Ihe 
absence of an operating licence, the 
ownership of the two aircrafts also could 
not be dianged from the name of M/s. 
Indamer and Co. (P) I limited to Capt. 
Brinnand’s name in the certificate of 
registration, kept in the Civil Aviation 
Department, Govt, of India. The licence 
of M/s. Indamer and Company (P) Limited 
in the meanwhile was cancelled by the 
authorities because of some irregularities 
in the working of the said company and 
Capt. Brinnand out of his anxious con- 
sideration that the two aircrafts purchas- 
ed by him did not remain idle, came into 
contact with Shri Bijoyanand Pattanayak 
for making arrangement for the operation 
thereof, on the strength of the operating 
licence or permit for non-scheduled ffight 
of the aircrafts standing in the name of 
the Kalinga Air Lines, whereof Sri Patta- 
nayak was the proprietor. An agreement 
(Ext. 11) accordingly was executed on the 
1st March, 1958 between Sri Pattanayak 
and Capt. Brinnand on certain teims 
whereby Sri Pattanayak allowed Capt. 
Brinnand to use the operating licence, 
standing in the name of the Kalinga Air 
Lines, without taking any profit as the 
said licenses were remaining idle. As the 
two aircrafts stood in the name of M/s. 
Indamer and Company (P) Limited in the 
register of the Civil Aviation Department, 
Capt. Briimand made arrangements to 
transfer the same to the Kalinga Air 
lines (P) limited, which in the mean- 
while had come into existence. M/s, 
Indamer and Co. (P) Limited, agreed 
to allow the Kalinga Air lines (P) Ltd. 
on the basis of an agreement (Ext. 12) 
dated the 1st March, 1958, to use sax of their 
aircrafts including VT-CXR. With regard 
to the aircraft W-CXR, it was agreed 
that the Kalinga Air Lines (P) limited 
woidd not have to pay anything for its 
user. On tiie same date M/s. Indamer and 
Company (P) Limited wrote a letter to 
M/s. Kalinga Air Lines (P) Limited ex- 
pressing their willingness to sell the 
Dakota aircraft, YT-CRA for Rs. 40,000. 
No consideration, however, was passed in 
the alleged sale of the said Dakota air- 
craft VT-CRA as would be home out 
by Exts. 13 and 34 and it was merely a 
paper transaction. In order to produce the 
aircraft before the Director of Civil Avia- 
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tion at New Delhi for the transference of 
the name of the owner in respect of the 
same, the documents were required for 
lowing the party to use the operating 
licence or permit which stood in the name 
of the Kalinga Air Lines, subsequently 
changed to Kalinga Air Lines (P) Limited, 
In course of time, on the 12th April, 1960, 
Capt, Brinnand was authorised to deal 
with aU matters belonging to the Kalinga 
Air Lines (P) Limited as is evident from 
a resolution (Ext. 15) passed at a meeting 
of the Board of Directors of the said com- 
pany. Ext. 17 is an agreement dated the 
23rd May, 1960 between M/s Indamer and 
Company (P) Limited on the one hand 
and M/s Kalinga Air lines (Pi Limited, 
represented by Capt. Brinnand on the 
other, described as the hirer, and it shows 
that three aircrafts belonging to M/s 
Indamer and Company (P) Limited were 
lent to the Kalinga Air Lines (P) limit- 
ed for their use and that the hire charges 
of those three aircrafts being VT-DGR, 
VT-DGX and VT-DFJ were fixed at 
a sum of Rs. 12,37,500 for three 
years. This was also described by 
the prosecution to be a paper tran- 
saction. Capt, Brinnand worked in 
the Kalinga Air lines (P) Limited upto 
10th August, 1967 and thereafter cut off 
all connections with the said organi- 
sation and called upon Sri Pattanayak to 
return back his aircrafts VT-CRA and VT- 
CXR which were entrusted with him. On 
Sri Pattanayak’s refusal to do the same, 
the petitioner filed a petition of complaint 
before the learned Chief Presidency 
Magistrate, Calcutta on the 17th Ap^ 
1967 against the two accused persons viz., 
Mr. J. P. Koszarek and Sri Bijoyanand 
Pattanayak, under Section 406, I. P. C. 
The complainant was examined by the 
learned Chief Presidency Magistrate, Cal- 
cutta on the 17th April, 1967 and the case 
was sent for judicial enquiry by Sri A. 
Sengupta. Presidency Magistrate, 5th 
Court, Calcutta, fixing 1-6-67 for report. 
The learned enquiring Magistrate there- 
after recorded evidence and ultimately 
submitted a report, holding that there was 
a prima fade case under Section 406 
I. P. C. against the accused No. 2, Sri 
Bijoyanand Pattanayak. The learned 
Chief Presidency Magistrate, Calcutta, 
thereupon by his order dated the 7th 
Jrme, 1967, issued process against Sri 
Bejoyanand Pattanayak under Section 
406 I, P. C. 9 witnesses thereafter were 
examined on behaK of the prosecution to 
unfold the occurrence and several docu- 
ments were proved both on behalf of the 
prosecution and the defence and as a 
result of the trial the learned Chief Pre- 
ddency Magistrate by his order dated the 
24th April, 1968 held that a prima fade 
case was made out for framing charges 
against the accused-petitioner and he ac- 
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cordingly framed against him charges 
under S. 406 1. P. C. on two counts but he 
rejected, however, the prayer made on be- 
half of the complainant for issuing process 
against the co-accuseid Mr. Koszarek, on 
the ground of a purported conspiracy be- 
tween the two accused, for a criminal 
breach of trust in respect of the two air- 
crafts. The said order has been impugn- 
ed and forms the subject matter of the 
present Rule, 

3. Mr. Ajit Kumar Dutt, Advocate 
(with Mr. Milan Kumar Banerjee, Barris- 
ter-at-law, Mr. Amiya Kumar Mukher- 
jee, Advocate, and Mr. Birendra . Nath 
Banerjee, Advocate) appearing on behalf 
of the accused-petitioner Sri Bijoyanand 
Pattanayak in support of the Rule, has 
made an eight-fold submission. The first 
contention of Mr. Dutt relates to jurisdic- 
tion and goes to the very root of the 
case. Mr. Dutt submitted that neither en- 
trustment nor conversion having taken 
place within the territorial jurisdiction of 
the learned Chief Presidency Magistrate’s 
Court, the present proceedings are bad in 
law and without jurisdiction and as such 
should be quashed. The second contention 
of Mr. Dutt relates to procedure and is 
that an erroneous view of Section 254 of 
the Code of Criminal Procedure having 
been taken, the resultant proceedings are 
bad and repugnant. The third contention 
of Mr. Dutt is about the inordinate delay 
in lodging the present complaint, ten 
years after the . incident and six years 
after the civil suit. 'Ihe fourth point 
urged by Mr. Dutt relates to the merits. 
Mr. Dutt has submitted in this context 
that the petition of corhplaint does not 
disclose any criminal - offence, far less 
offence under Section 406 I. P, C. No en- 
trustment within the meaning of Section 
405 I. P. C. has been alleged in the peti- 
tion of complaint and "there is also no 
averment regarding the delivery of the 
aircrafts in Calcutta or of conversion 
thereof, in the said place. The JBfth con- 
tention of Mr. Dutt is that the charge of 
criminal breach of trust is not sust^able 
on the evidence on record and in this 
context he referred to the evidence of 
P. Ws. 1 and 4 as also the averments made 
in the petition of complaint. Mr. Dutts 
sixth submission relates to the pendency 
of the civil suit and its effect upon the 
present criminal proceedings. He contend- 
ed that at best the dispute is one of civu 
nature and should properly be deterroined 
in a different forum. Mr. Dutt next- con- 
tended that the petition of complaint ^ 
being based upon a suppression of mate- 
rial facts and the processes having been 
issued on the said basis, the present 
ceedings are not maintainable in law. Tl^ 
eighth and the last submission of Mr. Dutt 
is that neither the complainant nor l^r 
husband is the competent person to insu- 
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^ute the present criminal proceedings -in- 
asmuch as, amongst others, the husband, 
4Z:apt. Brinnand ' is not even the register- 
-ed owner of the two aircrafts. In this 
■context Mr. Dutt referred to Sections 5 
and 33 of the Indian Aircrafts' Rules, 1937. 
Mr. J. P. Mittei*, Counsel (with Mr. Pro- 
;mode Ranian Roy, Advocate) appearing 
•on behalf of the complainant-opposite 
.-party, Mrs. K. A. A. Brinnand, contended 
dn the first instance that the first point 
.dn the nature of a preliminary obiection 
liaised by Mr. Dutt as to the jurisdiction 
■is more technical than real and is not 
-warranted upon ultimate analysis. In view 
-of the averments made in the petition of 
■complaint as also the statements made in 
'the evidence, the proceedings are quite 
-competent and within jurisdiction. Mr. 
Mitter submitted in this connection that 
meitlier the entrustment nor the conver- 
; 3 ion as alleged, ha\dng taken place outside 
the territorial jurisdiction of the learned 
Chief Presidency Magistrate’s Court, 
there is no bar in law to the maintain- 
■ability of the present proceedings in the 
■said court. Mr. Mitter next contended that 
■there is no defect in procedure as alleged 
or at all and that there has been no non- 
-conformance to the provisions of Section 
'254 of the Code of Criminal Procedure. 
’The learned Magistrate has not overlooked 
■the statements made by the prosecution 
•witnesses in cross-examination in fram- 
ing the charges and the same would be 
evident from the findings arrived at m 
■the judgment itself. Mr. Matters third 
■submission relates to the objection raised 
■on behalf of the accused-petitioner to 
"the maintainability of the_ present Pjo* 
-ceedings on the ground of inordinate de- 
lay. He submitted that the said delay is 
mot for a period of ten years as alleged 
and that it is due to an attempt to settle 
■the matter in dispute because of the 
-friendship that existed originally between 
"the two parties. In this context, he fur- 
•ther urged that there being po limitation 
'to the institution of a criminal proceed- 
■ings, the delay alleged is not m any way 
-fatal to the same. Mr. Hitters fourth 
-contention is that the submissions made 
by Mr. Dutt relating to the merits of the 
■case are premature and that the state- 
-ments made in the petition 
plaint do disclose a criminal offence 
while the evidence adduced by the 
■material prosecution witnesses _ does 
•make out the offence of criminal 
■breach of trust as cnarged 
submitted in this context that both en 
-trastrn^nt and dishonest conversion have 
'been pmved by cogent ewdence as having 
•taken place within the mnsdiction of the 
■court of the learned Chief Presidency 
•Magistrate Calcutta. In this conteg for 
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.22, 27 and 38 as also to the evidence of 
p. Ws. 4 and 9. As to the sixth submis- 
sion of Mr. Dutt regarding the effect of 
the civil suit on the present crimhial pro- 
ceedings, Mr. Mitter submitted that both 
the accused are not parties thereto and 
the relief prayed for is also different. In 
any event, it was contended, that there 
is no bar in law to such an institution. 
Mr. Mitter next contended that there 
has been no suppression of material facts 
by the complainant either in the petition 
of complaint or in the evidence, as alleged 
or at all and that , the complainant had 
been merely trying her utmost to estab- 
lish the lawful claim of her husband, and 
that the resultant proceedings are but an 
aggrieved person’s odyssey in quest of 
his rights. Mr. Mitter lastly contended 
that the objection raised by Mr. Dutt' to 
the locus standi of the present complain- 
ant or her husband to institute the cri- 
minal proceedings is clearly unfounded 
inasmuch as the evidence on record would 
establish that Capt. Brinnand is the 
owner of the two aircrafts. To prove 
the same, Mr. Mitter referred to the evi- 
dence of P. Ws. 1, 4 and 6 and also exhi- 
bits 4, 5, 5/1, 6, 7, 18, 31 and 32. Mr. 
Mitter in this context referred also to 
the provisions of Sections 19 and 33 of the 
Saie of Goods Act and certain circum- 
stances wherefrom the knowledge of the 
accused regarding the ownership of Capt. 
Brinnand might reasonably be inferred. 
Besides meeting the points raised by Mr. 
Dutt as above, Mr. Mitter also made a 
broad submission that the quashing of 
a criminal proceeding is an extraordinary- 
procedure and should not be resorted to 
in the facts and circumstances obtaining 
in the present case. In this context Mr. 
Mitter further urged that the claims of 
aggrieved persons may not be scotched 
on technical grounds at an early stage, 
instead of being determined by a full- 
fledged trial. 

4. Mr. J. M. Banerjee, Advocate, ap- 
pearing on behalf of the State opposed 
the Rule and broadly adopted the submis- 
sions made on behalf of the complainant 
opposite-party by Mr. J. P. Mitter. He 
also made some further submissions. On 
the question of jurisdiction Mr. Banerjee 
submitted that the evidence on the record 
establishes the factum of entrustment 
within the jurisdiction of the court of the 
learned Chief Presidency Magistrate, Cal- 
cutta and even if no conversion could be 
pro^'ed within the said jurisdiction, it 
will not render the ultimate proceedings 
taking place there under Section 406 
I. P. C. to be bad and without jurisdic- 
tion. Mr. Banerjee in this context further 
contended that even if such jurisdiction 
was not established in the petition of 
complaint, the objection to the same is 
merely academic at this stage when the 
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prosecution has led material evidence, 
both oral and documentary establishing 
such jurisdiction. On the point of delay, 
Mr. Banerjee contended that there is ho 
bar in limine to the institution of a cri- 
minal proceeding because of any purport- 
ed limitation and even if there 'was any 
such delay, it is for the learned trying 
Magistrate to determine the sbne. Mi’. 
Banerjee finally contended that no case 
has been made out on behalf of the de- 
fence either under Section 253(1) or 
under Section 253(2) of the Code of Cri- 
minal Procedure and that even if the 
petition of complaint disclosed no offence, 
as alleged or at all, no-w that e'vidence 
has been taken, the said objection is un- 
v/arranted and untenable and the domin- 
ant consideration should be whether such 
e'vidence has made out the charges fram- 
ed. In reply, Mr. Matter further contend- 
ed that the e'vidence on record establishes 
the offence of conspiracy between Sri 
Bejoyanand Pattanayak and Mr. J. P. 
Koszarek and if the same be taken into 
consideration, the present proceedings 
'Will not be bad for absence of jurisdic- 
tion and will certainly be maintainable in 
the court of the learned Chief Presidency 
Magistrate, Calcutta. Mr. Dutt, however, 
contended in the first place that not 
only was this point taken either in the 
court below or even in the arguments ad- 
vanced in this court before now, but also 
the same is wholly untenable on merits 
and unwarranted by any procedure enjoin- 
ed by law. The steps of Mr. Butt’s rea- 
soning in this context are inter alia that 
even regarding Mr. Koszarek, no abet- 
ment was alleged in the petition of com- 
plaint and also no conspiracy; that the 
element of any conspiracy is non est in 
the present case and is even ruled out by 
the materials on the record; that Sri B. 
Pattanayak was discharged of the charge 
under Section 406/114 I. P. C. and has 
not even been impleaded in the other 
Rule, being Criminal Revision Case No. 
508 of 1968, pending against Mr. Koszarek; 
that there -will be apparently legal diffi- 
culties because at this stage no trial is 
possible in this case, also bn the charge 
under Section 120B 1. P. C. of Mr. Kos- 
zarek alone or along 'with Sri Pattanayak; 
that at this stage when no charge was 
framed against Mr. Koszarek, he cannot 
be tried under Section 120B/406 I. ■ P, C. 
along with Sri .Pattanayak in the same 
case unless and until everything is wash- 
ed out including, the present charges 
framed; and that even if any charge 
could be deemed to be tenable against Mr. 
Koszarek either under,' Section 406/114 
I. .P. C. or under Section 120B/406 I. P. 
C., he . cannot,, be tried along . 'with- Sri 
Pattanayak in this case, excepting in a 
new trial. 

5. Having heard the learned counsel 
appearing on behalf of the respective 
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parties and on going through the evi- 
dence, oral' and documentary, which . I 
have been taken through, I. 'wiU take up 
for determination,, in the first instance, 
the point raised on' behalf of the accused- 
petitioner, relating to jurisdiction, as it 
goes to the 'very root of the case. Juris- 
diction is the ve^ foundation of the case? 
it is the plinth 'whereupon rests the en- 
tire superstructure of the proceedings. 
Any order passed in a case, 'vitiated by 
the absence of jurisdiction, will be a nul- 
lity. As their Lordships of the Judicial 
Committee held in the case of Yusofalli 
Mulla Noorbhoy v. King, 76 Ind App 158 
= (AIR 1949 PC 264) that even an order 
pf acquittal passed in a case without 
jurisdiction would not be binding even if 
it is not appealed against and set aside. 
Sir John Beaumont delivering the judg- 
ment of the Judicial Committee observed 
that "but if the orders were a nullity 
there was nothing to appeal against’’. 
Chapter XV of the Code of Criminal Pro- 
cedure deals with the jurisdiction of the 
criminal courts in enquiries and trials. 
Section 177 of the Code of Criminal Pro- 
cedure apparently adopts the . Comnion 
Law of England that all crimes are local 
and justiciable only by the local courts 
within whose jurisdiction they are com- 
mitted. The Lord Chancellor. Lord Hals- 
bupr delivering the judgment of .the Judi-' 
ciai Committee in the case of Muhammad 
Yusuf-Ud-Din v. Queen-Empress, (1898) 
ILR 25 Cal 20 (PC) ' observed at page SO' 
that: "It is important to observe this 
because crime is in its essential nature 
local”. The General Rule of Lex fori as 
contained in Section 177 of the Code of 
Criminal Procedure is modified by the 
exceptions or alternatives pro-vided for 
in the following sections under Chapter 
XV of the Code of Criminal Procedure. 
In the Full Bench case of Charu Chandra 
Majumdar v. Emperor reported in ILR 
44 Cal 595 = (AIR 1917-Cal 137) (FB), Sir 
Asutosh Mukherjee observed at page 621 
that "section 177 forniulates the general 
principle that the ordinary place of en- 
quiry and trial' Ts' the court 'within the 
local limits bf '.whose: jurisdiction the 
offence is , cominitted . . . Sections T79-84 
embody provisions ' in the nature of ex- 
ceptions or alternatives to Section 177”. 
For properly appreciating the point rais- 
ed, it will be pertinent '.to refer to Sec. 
181(2) of the Code of Criminal Procedure 
which is as follows: "The offence may be 
tried by the court within whose jurisdic- 
tion.— (i) any part of the property was 
received by: the accused, or (ii) was re- 
tained by him, or (iii) the offence was- 
committed.” There. , was at one stage a 
cloud. raised over the interpretation of the- 
abovementioned provision by the conflict- 
ing decisions of the different High Courts, 
as also of other courts but the same has> 
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since been lifted by a series of recent 
decisions and I would refer only to a 
few of those to avoid repetition. The 
starting point of one school of thought 
appears to be the case of Reg v. Davison 
and Gordon decided by Baron Alderson 
and Coleridge J. as reported in (1855) 
7 Cox C. C. 158. Baron Alderson observed 


therein at pp. 162-163 that "where there 
is no evidence of fraudulent embezzlement 
except the non-accounting the venue may 
be laid in the place where the non-ac- 
counting occurred, because the jury _may 
presume that there the fraudulent misap- 
propriation was made, but this cannot 
apply where there is distinct evidence of 
the mi.sappropriation elsewhere”. The 
aforesaid case was discussed at_ great 
length in a Division Bench decision of 
this court reported in AIR 1942 Cal 575 
by Mr. Justice Blagden, who ultimately 
observed that the learned Baron "was 
dealing with the Common Law of England 
which at that date almost wholly regu- 
lated English criminal procedure, and our 
law of procedure is codified.” and that 
"there is no justification for holding that 
the English law is the law of Bengal.” I 
agree with the said observations of Mr. 
Justice Blagden and I hold that the above- 
mentioned observations _ of the 
Baron were made in a different ccmtext 
while dealing with the statutory offence 
of embezzlement and that wr law of pro- 
cedure being codified, the English law on 
the point should not be taken as a prece- 
dent for interpreting the relevant Indian 
law There are also some cases of the aii- 
ferent High Courts in India supporting 
this other school that the failure to ren- 
der account at a particular place provides 
an alternative venue for a trial of the 
case therein and to avoid repetition a 
reference may be made to some of mese 
cases. In the case of Gunananda phone 
V. Lala Santi Prokash Nanley, decided by 
Mr. Justice Suhrawardy ^^d Mr. J^tice 
Mukerii and reported in 29 Cal WN 432 
= (AIR 1925 Cal 613). Mr. Justice Muker- 
ii delivering the judgment of the court 
observed at page 437 that "where the ac- 
cused is under a liability to render ac 
counts at a particular place and f^s to 
do so by reason of having committed an 
offence of criminal breach of trust which 
is alleged against him, the Court within 
the local limits of whose mrif^phonphat 
place is situate, may inquire into and try 
?he offence mder the provisions of Sec^ 
lion 181, sub-section (2), Cr. . J-ne 

next case is -the case = 

V Emperor reported in 35 Cal WJN sun , 
(AIR 1931 Cal 528) bedded by Mr Jig- 
tice Lort-Williams and Mr. Justice S. K. 
Ghose Mr. Justice Lort-Williams deliver- 

Sg the judgment of the court approved 

of the decision m the case of G. N. Pascm 
V? Raj Kishore Mathur .reported in AIR 


1931 Cal 521 and dissented from the deci- 
sions reported in 29 Cal WN 432 and in 
26 Cal WN 175 = (AIR 1922 Cal 46(1)) and 
observed at page 815 of (35 Cal WN) = (at 
page 531 of AIR) that : "If there is no 
evidence to .show where the misappro- 
priation was committed other than the 
fact of non-accounting then the venue 
may be laid in the place where the ac- 
cused failed to account, because that is 
where the offence was committed within 
the meaning of Section 181 (2) — R. v. 
Davison and Gordon, (1855). 7 Cox C. C, 
158.(6)” 

The next case on the , point is the 
case of Prokash Chandra Sircar v. Mohim 
Chand Haidar reported in AIR 1934 Cal 
392 wherein Mr. Justice Mukherji and Mr. 
Justice S. K. Ghose held that where there 
is no definite allegation of misappropria- 
tion having been committed, in any parti- 
cular place, in respect of a sum which 
forms the subject-matter of a case, but 
the allegation is merely of non-account- 
ing in respect of the sum, failure to ac- 
count may itself be taken as evidence of 
intention to misappropriate and the offence 
of misappropriation is deemed to have 
been committed at the place at which the 
accused ought to have rendered the ac- 
counts. In the case of Sheo Shankar v. 
Mohan Sarup reported in AIR 1921 All 
12 (FB), the Full Bench of the Allahabad 
High Court held that where the duty to 
account was at a certain place and the 
misappropriation is made at another place, 
the offence can be tried at the place 
where account was to be given. In a more 
recent decision in the case of S. Aruna- 
chala Goundan v. K. S. Akhileshwara 
Ayyar, reported in AIR 1952 Mad 158 Mr. 
Justice Ramaswami held that where the 
charge is of non-accounting and there is 
no specific allegation of misappropriation 
in any particular place the venue of the 
trial will be the place where the account- 
ing has got to be done and has not been 
done. The view taken in the abovemen- 
tioned group of cases has been negatived 
in another group of cases and the posi- 
tion in law, as held in the latter group of 
cases is now well settled. A reference in 
this context may be made to the case of 
In re; Jivandas Savchand , reported in 
AIR 1930 Bom 490 (FB), wherein Chief 
Justice Beaumont after considering the 
various decisions of the different High 
Courts observed at page 495 that "the 
jurisdiction to try an offence . of criminal 
misappropriation or criminal breach of 
trust is governed by Section 181. sub-sec- 
tion (2), and not, by .Section 179 

But where the offence is completed at . 
one place, the further liability to "render 
accounts at another place and failure in ^ 
rendering such false accounts at the" 
second place does not confer jurisdiction 
under Section 179 upon the Magistrate at 
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the , latter place • since the offence is - al- 
ready' completed at the forrner place”. A 
reference again may .be made to the case 
of Daityari Tripatty v. Subodh Chandra 
Chowdhury, reported in AIR 1942 Cal 575. 
Mr. Justice Blagden, delivering . the judg- 
ment of the court after considering differ- 
ent decisions by the various High Courts 
including the Full Bench decision of the 
Bombay High Court reported in AIR 1930 
Bom 490 (FB) observed at page 577 that 
"neither failure to account for breach of 
contract, however dishonest, is actually 
and in itself the offence which S. 405, 
Penal Code defines, but merely evidence 
of that offence.” In a latter decision of 
this Court in the case of Debendranath 
Sen V. Ra.iendra Chandra Roy, reported 
in AIR 1955 Cal 498, Mr. Justice S. R. 
Dasgupta (as his Lordship then was) and 
Mr. Justice Mullick approved of the deci- 
sions by the Bombay Full Bench as also 
by Mr. Justice Lodge and Mr. Justice 
Biagden of the Calcutta High Court, Mr. 
Justice S. R. Dasgupta, delivering the 
judgment of the court, observed at pages 
498-499 that "on consideration of the 
said provisions of the criminal procedure 
it appears to us that the offence of cri- 
minal misappropriation or criminal breach 
of trust can be inquired into or tried 
bv a court within the local limits of 
whose jurisdiction any part of the pro- 
perty was received or retained or the 
offence was committed.” I respectfully 
agree with the said observations and I 
liold that an offence of criminal breach of 
trust is not triable at a place where nei- 
ther the factum of entrustment nor the 
positive act of conversion had taken 
place, because an offence of criminal 
breach of trust always consists in an act 
and not in an omission. A further refer- 
ence in this connection may be made to 
the decision of the Supreme Court in the 
case of State of Madhya Pradesh v. K. 
P. Ghiara, reported in AIR 1957 SC 196. 
It was observed therein by Mr. Justice 
Govinda Menon, delivering the judgment 
of the court, that "the venue of enquiry 
or trial of a case like the present is pri- 
marily to be determined by the averments 
contained in the complaint or charge- 
sheet and unless the facts there are posi- 
tively disproved, ordinarily the court, 
where the charge-sheet or complaint is 
filed, has to proceed with it, except where 
action has to be taken under Section 202 
of the Criminal Procedure Code.” I res- 
pectfully agree with the same and I have 
taken into my view, the averments made 
in the petition of complaint and the evi- 
dence for the. purpose of the said consi- 
deration. I will now proceed to consider 
'the further contention raised by Mh J. 
P. Mitter, in reply, that in any event, in 
wevr of the evidence on the record, . a 
charge' of conspiracy to commit the of- 
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fence of criminal . breach of trust 
has- been made . out between- . the 
present petitioner and the . co-accused, 
Mr. J. ; P. Koszarek and as , such because 
of the said charge of conspiracy, the 
jurisdiction for trying the case will be 
before' the learned Chief - Presidency 
Magistrate, Calcutta. I .find, however, on 
ultimate analysis that the said contention 
is not tenable and the reasons for . the 
same can be .catalogued hereunder. In 
the_ first instance it will appear from the 
petition of complaint that the , charge 
against the petitioner Sri B. Pattanayak 
is only under the substantive offence of 
Sec. 406, I. P. C. and no conspiracy is 
alleged so far as he is concerned. The 
allegation of conspiracy in paragraph 
9 is to be read along with . that 
made in paragraph 11 of the said com- 
plaint and the same amounts to, at the 
highest, a conspiracy regarding abetment. 
In this context, it would be pertinent to 
refer to the expression 'conspiracy’ as it 
occurs in Section 107 of the Indian Penal 
Code, defining the abetment of a thing, 
for a proper interpretation. Offences 
created by Sections 109 and 120B I. P. C.j 
are quite distinct. As was held by Mr. 
Justice Mudholkar delivering the judg-’ 
ment of the court in the case of the State 
of Andhra Pradesh v. Kandimalla Su- 
bbiah, reported in AIR 1961 SC 1241 that 
there is no analogy between Section 120B 
and Section 109 I. P. C. There may be 
an element of abetment in a conspiracy 
but conspirac.y is something more than an 
abetment. Conspiracy to commit ah of- 
fence is itself an offence and a person can 
be separately charged with in respect to 
such conspiracy. I respectfully agree with 
the said observations and I hold that an 
offence created by Sections 109 and 120B 
I. P. C. are quite distinct and accordingly 
the statements m.ade in the petition of 
complaint do not make, out. a case of a 
conspiracy under ■ Section 120B I. P. C. 
The next point' that cannot be overlooked 
is that even after, the judicial enquiry 
and the evidence adduced therein, the 
learned enquiring Magistrate did hot re- 
commend any .process against Mr. 
Koszarek under Section ,406/114 I. P. C. 
and the complainant also did. not come 
up against the same so far as . Mr. 
Koszarek is concerned or even , against 
Sri B. Pattanayak because he was riot 
summoned under Section 120B I; P. C. It 
is pertinent again to refer to the applica- 
tion dated the, 4th November, 1967, , filed 
on ' behalf of the complainant after the 
principal witnesses were examined, pray- 
ing that Mr. Koszarek may be summoned 
under Section 12pB /406 I. P. C. and the 
order that was passed therein rejecting 
it. The Court was not moved against the 
said , order of rejection nor was any pray- 
er made under Section 227 of the' Code 
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of Criminal ’ Procedure for adding a 
charge against Sri Pattanayak under 
Section 120B read with Section 406 1. P. C. 
The sanction that was prayed for is under 
Section 196A of the Code of Criminal 
Procedure but no application is there 
for adding a charge against Sri Patta- 
nayak. On the 27-3-1968 again, when 
a second application in that behalf was 
filed praying for a process against Mr. 
Koszarek for being tried along \vith Sri 
Pattanayak, and an order was passed 
thereupon, there is significantly no prayer 
m-ade for adding such a charge under 
Section 227 of the Code of Criminal Pro- 
cedure. It is material again to note that 
on the 24th April, 1968, when the appli- 
cation for a process against Mr. Koszarek 


made to the observations of 
Mr. Justice Jagannadhadas,' delivering the 
•It Court, in the case of H. 

0^ Delhi, reported in 
1955 SCA 258 at p; 269= (AIR 1955 SC 
196 at p. 204) that "when the attention 
of the court is called to such an illegality 
at_ a very early stage, it would not. be 
fair to the accused not to obviate the pre- 
judice that may have been caused there- 
by, by appropriate orders, at that stage 
but to leave^ him to the ultimate remedy 
of waiting till the conclusion of the trial 
and of discharging the somewhat difficult 
burden under Section 537, Cr. P. C., of 
making out that such an error has in fact 
occasioned a failure of .iustice.” The first 
contention raised by Mr. Dutt relating 
to jurisdiction accordingly succeeds. 


was re.iected, the complainant moved 
against a part of the said order viz., the 
refusal to summon Mr. Koszarek and did 
not move against any refusal to add a 
charge against Sri Pattanayak under 
S. 120B/406, I. P. C. In the other Rule 
again, against Mr. Koszarek and others, 
Sri Pattanayak was not made a party. In 
short, at no stage was any prayer made 
against Sri Pattanayak under Section 
120B, I. P. C. or any prayer for the addi- 
tion of such a charge under Section 227 
Cr. P. C. I find also no offence of con- 
spiracy in the evidence, either oral or 
documentary and the learned Chief Pr^ 
sidency Magistrate, Calcutta is right in 
holding that it is non est. P. W. 1 does 
not refer to any allegation of conspiracy 
and P. W. 4 follows suit. The documents 
proved again do not make out any cons- 
piracy. The facts referred to therein are 
in course of usual business and do not 
constitute any overt acts, germane to the 
issue of a conspiracy. Ext. 'K' was sworn 
at Bombay and the Kalinga Air Lines 
besides having its head office at Cuttack, 
has, amongst others, an office at Bombay. 

I hold therefore that this ancillary con- 
tention ol Mr. Mitter is not only belated 
but is also unwarranted and untenable 
on merits and that on the ground of a 
purported conspiracy between Mr. Kos- 
zarek and Sri Pattanayak, the court of the 
learned Chief Presidency Magistrate, Cal- 
cutta cannot be held to have the requi- 
site jurisdiction. On a perusal therefore 
of the petition of complaint and the aver- 
ments made therein as also on an apprai- 
sal of the evidence on record, and on a 
consideration of the submissions made by 
the learned counsel appearing on behalf 
of the respective parties, I ultimately hold 
that the venue of the trial of the instant 
case is not the Court of the learned Chief 
Presidency Magistrate, Calcutta and ac- 
cordingly the proceedings pending there 
are vitiated by the absence of any juris- 
diction. The stage also at which this ob- 
jection to jurisdiction has been taken, is 
the proper stage. A reference in this con- 


6. The only other point that abides 
(^termination is the ancillary ground viz., 
the concept of liberal consideration or a 
broad approach to issues involved, as pin- 
pointed by Mr. J. P. Mitter. The learned 
counsel has contended that the spirit of 
law enjoins some remedy for the claims 
of _ unsophisticated persons, bona fide ag- 
grieved, and the same should not be 
brushed aside on hypertechnical grounds. 
The complainant in a criminal case, ac- 
ccirding to Mr. Mitter, is as much a part 
of the proceedings as the accused is and 
his interests should not be equated at a 
lower level. The said submission is true 
to a degree but cannot overstep the 
bounds of the principles laid down by 
law, enjoining a benefit of doubt to be 
given to the accused and not to the pro- 
secution, apart from the presumptions of 
innocence and the standard of proof re- 
quired. The point, however, need not 
be weighed in golden scales as it ultimate- 
ly does not arise out of the facts and cir- 
cumstances of the present case. The point 
involved here is not of a liberal consi- 
deration but one of a proper construc- 
tion of the law, relating to jurisdiction 
which transgressed, must render the pro- 
ceedings into a nullity. I have given my 
anxious consideration to the submissions 
of Mr. Mitter, but I am unable to over- 
look the non-conformance made to the 
mandatory provisions of law, relating to 
jurisdiction vitiating the entire proceeci- 
ings. Mr. Mitter has ultimately pressed 
his case on the grounds of justice. There 
appears to be however no chemistry of 
justice when in the context of the Judicial 
Reforms in England, Bentham posed the 
question: "Does justice require less preci- 
sion than chemistry?” It could only be 
answered on the footing that "the preci- 
sion attainable in the one case, is of a 
nature wliich the other does not admit.” 
Justice may not be as precise as chemis- 
try but nonetheless it must be in accord- 
ance with law and as has been observed 
by Francis Bacon "Judges ought to re- 
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member that their office is jus dicere and 
jus dare; to interpret law, not to make 
law or give law.” Applying the said yard- 
stick to the facts of this case and in con- 
formance to the. provisions of the law 
relating to jurisdiction, as incorporated 
in Section 181(2) of the Code of Criminal 
Procedure. I hold ultimately that the pre- 
sent proceedings under Section 406 1. P. 
C. are vitiated by the absence of juris- 
diction. 

7. In view of the findings arrived at 
on the first point, it is not necessary for 
me to enter any further into the merits 
of the case and determine the other points 
raised and I accordingly refrain from do- 
ing so. I however make it quite clear that 
I make no observations as to the merits 
of the case, relating to the charge under 
Section 406, I. P. C. Before I part with 
the case. I must also observe that .both 
Mr. Ajit Kumar Dutt and Mr. J. P. 
Mitter, the learned Counsel appearing on 
behalf of the respective parties, placed 
their cases very ably and assisted this 
court to come to a proper decision. 

8. In the result, I make the Kule abso- 
lute; and I quash the impugned order 
dated the 24th April, 1968 passed by Sri 
K. J. Sengupta, Chief Presidency Magis- 
trate, Calcutta, as also the relative pro- 
ceedings, being case No. C/1023 of 1967, 
pending before the learned Magistrate, as 
without jurisdiction. 

Rule made absolute. 


AIR 1970 CALCUTTA 118 
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D. BASU AND AJAY K. BASU, JJ. 

Puranlal Lakhanpal, Appellant v. Dr. 
P. C. Ghosh and others. Respondents. 

A. F. O. O. No. 49 of 1968, D/- 16-6- 
1969. 

(A) Constitution of Indian Art. 226 — 
Writ of quo warranto — Issue of — Not 
issued if respondent ceases to hold office 
except on resignation after rule nisi. 

As a general rule quo warranto to 
question a person’s title to office will not 
be granted after . he has ceased to hold 
that office. To this general proposition an 
exception has, however, been engrafted 
by judicial decisions that resignation after 
rule nisi has been issued ,is no answer to 
the rule. Apart from this exception on 
the ground of resignation, there is no 
other contingency under which a writ of 
quo warranto would issue in a case where 
the respondent has ceased to hold the 
office, the title to which is challenged. 
(1813) 2 M & S. 75 and (1866) ,2 QB 55 
Ref. , (Para 2) 

(B) Constitution of India, Art. 226 — 
'Quo warranto — Writ cannot be used to 
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quash acts done by usurper or for refund 
of his salary. 

A writ of quo warranto cannot be used 
to quash acts already done by a usurper. 
Quo warraiito is . addressed to prevent, a 
continued exercise of authority unlaw- 
fully asserted, not to correct what al- 
ready has been done under it or to vindi- 
cate private rights. (1932) 289 US 479, 

Rel. bn. (Para 3) 

So far as the right of a person* to* ask 
for refund of salaries from a ukirper to a 
public office is concerned,' that also is not 
to be determined in a proceeding for quo 
warranto. If such an action is maintain- 
able as a consequence of a writ of quo 
warranto having been issued, that has to 
be _ determined independently, on its 
merits, in an appropriate subsequent pro- 
ceeding. (Para 3) 

(C) Constitution of India, Art. 226 — 
Petition for writ under — Reliefs other 
than those prayed for — When can be 
granted. 

It is true that in some, cases, owing to 
subsequent contingencies ' arising, , the 
court has modified the relief specifically 
prayed for by a petitioner, under Art;: 226 
to make such order as might be proper in 
the changed circumstances. But that does 
not apply ab initio at the time of issuing 
the Rule and not at least in a case where 
the cause of action which had brought 
the petitioner to the court no longer sub- 
sists. AIR 1962 SC 1161, Ref. to. 

(Para 4) 

Cases Referred: Chronological Paras 
(1962) AIR 1962 SC 1161 (V 49) = 

ILR (1962) 2 All 674, Satya Narain 


V. Dist. Engineer ■ , 4 

(1932) 289 US 479 = 77 L Ed. 1331, . 

.Tohnson v. Manhattan R. Co. 3 

(1866) 2 QB 55 = 15 LT 242, R. v. 

. Blizzard 2 

(1813) 2 M & S 75 = 105, ER 310, . 

R. V., Warlow.. 2 


A. P. Chatterjee ■with Rathin Bhatta- 
charyya, for Appellant; R. ' C.* Deb ■with D. 
Gupta, for Union of India; S. C. Bose, for 
Respondents Nos. 1 to 12. 

D. BASli, J. : — This appeal is against 
the order passed by B. C. Mitra, J. dated 
February 6, 1968 by which the petition 
brought by the appellant under Art. 226 
of the Constitution was disinissed in 
limine. In that petition, the petitioner 
challenged the title of respondents 1 to 11 
to constitute and to act as the Council of 
Ministers for , the State of West Bengal 
headed by respondent No. 1, P. C. Ghosh 
as the Chief Minister, and asked for a 
writ of quo warranto "quashing the war- 
rant of their appointment dated Novem- 
ber 21, 1967 and December 4, 1967 in res- 
pect of the various members ofihe Coun- 
cil of Ministers.” The main ground upon 
which this petition was founded was that 
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!the Governor had no- power under Art. 
164 of the Constitution of India to dismiss 
"the previous Council of Ministers, on the 
ground that they had ceased to lose the 
support of the majority, of the Legislative 
Assembly of this State,. — as a result of 
which; vacancy was created for the ap- 
pointment of respondents 1 to 11 as the 
succeeding Council of Ministers. This ap- 
plication was contested by the respon- 
dents and the Union of India also inter- 
vened with leave of the Court. The Court 
rejected the application on the, findings, 
inter alia, that the dismissal of a Council 
of Ministers was in the discretion of the 
Governor with which the Court could 
not interfere and that the charge of mala 
hides which was brought in the instant 
application against the Governor was not 
substantiated. Since the disposal of that 
application on February 6, 1968, the Coun- 
cil of Ministers consisting of respondents 
1 to 11 have ceased to hold their office by 
reason of the intervention of the Presi- 
dent’s Proclamation under Art. 356 of the 
Constitution dated February 20, 1968, so 
that at the hearing of this appeal, respon- 
dents 1 to 11 do not occupy the office of 
members of the Council of Ministers for 
the State of West Bengal from which they 
were sought to be ousted by the petition 
■in question. 


2. So far as the writ of quo warranto 
is concerned, it is well established that 
though the immediate object of a writ of 
quo warranto is to inquire into and deter- 
mine the authority of a person holding a 
public office, the relief that can be grant- 
ed by the Court on such a writ is the 
ouster of the person proved to be a usur- 
Der from the public office in question and 
that, accordingly, relief by way of quo 
warranto can be available only so long 
as the respondent is in actual possession 
and user of the office in question. As a 
general rule, therefore, quo warranto to 
question a person’s title to office will not 
be granted after he has ceased to hold 
that office (vide Shortt on Informations, 
p. 146). To this general proposition an 
exception has, however, been engrafted 
by judicial decisions that resignation after 
.rule nisi has been issued is no answer 
ito the rule. The obvious reason for this 
is that a person cannot avoid a decision 
in a pending proceeding by a unilateral 
act and the very fact of resignation pre- 
supposes that there was an office in which 
•he was acting and, therefore, the real ques- 
tion as to title to so act should be heard 
(vide R. V. Warlow, (1813) 2 M&S 75: R. 
V Blizard, (1866) LR 2 QB 55 at p, 
58) Apart from this exception on the 
ground of resignation, _ there is_ no other 
contingency under which a writ of quo 
warranto would issue in a case wherethe 
respondent has ceased to hold the office, 
the title to which is challenged. 


3. On behalf of the appellant, how- 
ever, it has been argued by Mr. Chatter jee 
that though the respondents might have 
ceased to hold their office, there might be 
other questions consequential upon the 
fact of their holding the office, prior to 
the termination thereof, which may still 
be left, for example, the validity of acts 
by, them while in office or their 
obligation to refund the salaries which 
uiey might have dravm while in office. 
But so far as a petition for quo warranto 
is concerned, it has been established that 
no such relief can, be available in a pro- 
ceeding for quo warranto. Thus, a writ 
of quo warranto cannot be used to quash 
acts already done by a usurper. Quo 
warranto is addressed to prevent a con- 
tinued exercise of authority unlawfully 
asserted, not to correct what already has 
been done under if or to vindicate pri- 
vate rights (vide Johnson v. Manhattan R, 
Co., (1932) 289 US 479 at p. 502; 74 Cor- 
pus Juris Secundum Art. 49). So far as 
the right of a person to ask for refund of 
plaries from a usurper to a public office 
is concerned, that also is not to be deter- 
mined in a proceeding for quo warranto. 
If such an action is maintainable as a con- 
sequence of a writ of quo warranto hav- 
ing been issued, that has to be determin- 
ed independently, on its merits, in an ap- 
propriate subsequent proceeding which 
which may subsequently be brought by 
the petitioner or some other person, after 
establishing his right to maintain such 
action. 

4. Apart from the above general pro- 
position, it has been rightly pointed out 
on behalf of the respondents that the ap- 
peal is not against an order discharging a 
Rule but rejecting an application refusing 
to issue a Rule Nisi, "roday, after the 
respondents have ceased to hold their 
office, how can a Rule be issued asking 
them to show cause why they should not 
be ousted from tliat office ? This is a 
proposition which does not depend upon 
legal niceties. Eventually it was argued 
by Mr. Chatter jee that even though a 
writ of quo warranto might not be ap- 
propriate in the circumstances of this 
case, the Court might grant some other 
appropriate relief under the residuary 
prayer clause, namely, to make 'such 
further or other order or orders as the 
Court may deem fit and proper’. It isj 
true that in some cases, owing to sub- 
sequent contingencies arising, the Court 
has modified the relief specifically prayed 
for by a petitioner under Article 226 of 
the Constitution to make such order as 
might be proper in the changed circum- 
stances (e.g. in Satya Narain v. Dist. 
Engineer, AIR 1962 SC 1161). But that 
does not apply ab initio at the time of 
issuing the Rule and, not at least in a case 
where the cause of action which had 
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bi ought the petitioner to the Court no 
longer subsists. ■ 

5. ' Having given our anxious con- • 
sideration to all the questions involved in 
this appeal, we are unable to hold that 
there is before this Court any live con- 
troversy which has to be disposed of in 
appeal. 

6. In this view, this appeal is dismissed 
but without any order as to costs. 

7. If the question as to the validity of 
the Governor’s order in a future case of 
dismissal of ministry takes place, prima 
facie that will be determined by the Court 
on its own merits irrespective of what has 
happened in the instant case. 

8. A question was raised as to the 
right of the appellant to file an affidavit 
before this Court today. It was urged by 
Mr. Deb on behalf of the Union 
of India that the appellant had no right 
to file any affidavit at the appellate stage 
without leave of the Court. Mr. Chatter- 
jee maintained that he had made certain 
averments only to show that the general 
questions involved in the petition were 
not dead but they were having their re- 
percussions even now. The objection to 
the affidavit, it appears, is due to the aver- 
ments in paragraph 2 of the affidavit to 
the effect that the respondents 1 to 11 
drew their salary etc. illegally and that 
the acts done by them during their hold- 
ing the office were all without authority 
of law. As I have already stated, the two 
points raised in paragraph 2 of the affi- 
davit are not relevant to a proceeding for 
quo warranto and that the merits of such 
points would, if pursued, have to be 
determined in appropriate proceedings. No 
fresh orders upon this affidavit are, there- 
fore, called for in this appeal, and it is. 
therefore, rejected. 

9. AJAY K. BASU, J. : — I agree. 

Appeal dismissed. 


AIR 1970 CALCUTTA 120 
(V 57 C 17} 

BAGCHI, J. 

Corporation of Calcutta. Appellant v. 
Calcutta Wholesale Consumers Co-opera- 
tive Society Ltd. and others. Respondents. 

Criminal Appeal No. 215 of 1968, D/- 
6-6-1S69. 

(A) Prevention of Food Adulteration 
Act (1954), S. 20(1) — Complaint was held 
to be neither by the Corporation nor per- 
son authorised by 'local authority’ — 
(Municipalities — Calcutta Municipal Act, 
(33 of 1951), Ss. 585 and 30 — Complaint 
to Magistrate about an offence — Com- 
plaint to be signed by the Commissioner 
— Rubber stamp impression of signature 

GM/IM/D24/69/TVN/P ^ ' 


not enough) — (Criininai P. C, (1898), Ss,.- 
190(1) (a) and 200(a) — Complaint not pro- 
perly ' authorised ^ — Magistrate cannot 
take cognizance of). . 

In a case the complaint to a Magistrate 
for an offence under S. 16(l)(a)(i) read' 
with _S. 7 of the Prevention of Food Adul- 
teration Act was filed by one Dr. R.; 
Clhandra, Food Inspector under the direc- 
tion and with the consent of the Health. 
Officer, Corporation of Calcutta. The- 
cause title read "Complainant Corpora- 
tion of Calcutta through Dr. R. Chandra- 
Food Inspector.” Dr. Chandra was a Food- 
Inspector appointed under S. 9 of the 
Act for the whole of the City of Calcutta 
and in the body of the complaint he de- 
scribed himself as the 'Complainant 
above named’. The petition of complaint 
contained at the bottom signatures of 
District Health Officer I and Health Offi- 
cer with words "Approved’ and 'consent- 
ed’. There was also a facsimile impressioi? 
of signature of the Commissioner. 

Held, that the complaint, if it should be- 
treated as one by the Corporation, it wae- 
not according to law and if it should be- 
treated as one by the Food Inspector, 
then it should be held as one without' 
authorisation. Hence, in either case, the- 
Magistrate could not have taken cogni- 
zance of the complaint. (Para 3>' 

If the Calcutta Corporation is the com- 
plainant, then under S. 585 of the Cal- 
cutta Municipal Act read with S. 30 of 
the Act it is the Commissioner who alone- 
for and on behalf of the Calcutta 
Corporation can present a petition of 
complaint for violation of any law 
under the Calcutta Municipal Act 
and the rules, regulations and bye-laws- 
made thereunder. The Commissioner is^ 
required to subscribe his own signature 
on a petition of complaint presented' 
before a Municipal Magistrate for and on 
behalf of the Calcutta Corporation ask- 
ing the Magistrate to take cognizance of 
an offence against the violator of the law 
under the Calcutta Municipal Act and the- 
rules and regulations framed thereunder. 
Facsimile rubber stamp impression of the- 
signature of the Commissioner on a peti- 
tion of complaint is not a valid petition- 
of complaint upon which the Magistrate 
can take cognizance under Section 200(a); 
read with Section 190(1) (a) of Criminal 
P. C. Therefore, this complaint was not 
a complaint according to law and upon 
that complaint the learned Magistrate had'- 
no jurisdiction to take , cognizance. 

(Para 3)' 

, If it is, a complaint by Dr. Chandra who- 
is a Pood Inspector appointed by the- 
State Government for , the entire area of 
Calcutta Corporation,: he was not autho- 
rised either by the Calcutta Cqrporation, 
or by the State Government to present 
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the petition of complaint. Again. Dr. 
Chandra did not subscribe his’ signature 
at the bottom of the petition of complaint, 
but he described himself as the "com- 
plainant abovenamed” meaning ' Dr. 
Chandra, the complainant. The Health 
Officer is not 'local authority’ to authorise 
him. So, the petition of complaint filed by 
Dr. Chandra was an unauthorised peti- 
tion and was not in conformity with the 
provisions of S. 20(1) of the Prevention of 
Food Adulteration Act, 1954, (1968) 73 
Cal WN 786, Foil. (Para 3) 

(B) Prevention of Food Adulteration 
Act (1954), Ss. 2, 13 and 23 — 'Matar 
dal’ — Analyst treating it as a pulse and 
reporting the sample to be adulterated — 
Court taking it also to be 'food grain’ — 
Accused acquitted for non-performance of 
additional tests under A. 18.fl6(i) and (ii) 

— Decision, held, could not be assailed — 

Absence of evidence about it being 'food 
grain’, held, immaterial. AIR 1965 Ker 
123 (FB), Foil. (Paras 5 & 6 ) 

(C) Evidence Act (1872), Ss. 3, 5 and 

101 — Appreciation of evidence - 7 - 

Criininal Trial — Material on record justi- 
fying finding in favour of accused — 
Court, held, could act on it though accus- 
ed had not taken it as a specific ground 
of defence — (Criminal P. C. (1898), Sec- 
tion 367) — (Prevention of Food Adultera- 
tion Ach(1954), S. 16(1) and (7) — 'Matar 
dal’ — Analyst testing it only for 'pulse' 

— Court also treating it as 'food grain’ — 
Absence of additional tests could result 
in acquittal - — Fact that accused had not 
pleaded it in defence, held, immaterial). 

(Para 6 ) 

Cases Referred; Chronological Paras 
(1968) Cri Ref. No. 1 of 1967, D/- 
23-12-1968 = 73 Cal WN 786. Cor- 
poration of Calcutta v. Biva Bati 
Basu 3 

(1965) AIR 1965 Ker 123 (V 52) = 

1965-1 Cri LJ 446 (FB), P. Govinda 
Pillai V. G. N. Padmanabha Pillai 5 
Sunil Kumar Basu, for Appellant: Dilip 
Kumar Dutt, for Respondents. 

JUDGMENT: — This is an appeal on 
taking special leave under Section 417(3) 
of the Code of Criminal Procedure at the 
instance of the Calcutta Corporation 
against the order of the acquittal passed 
by the Municipal Magistrate, Calcutta ac- 
quitting the respondent of an offence 
punishable under Section 16(1) (a) (i) read 
with Section 7 of the Food Adulteration 
Act, 1954. The accused respondent No. 1 
is the Calcutta Wholesale Consumers Co- 
operative Society Ltd. (Retail Section) 
which is the main accused. Timir Haran 
Sen Gupta, Executive Officer and Deputy 
Registrar of the organisation is the accused 
no 2 and Niswanath Bhattacharjee, Sales- 
in-charge and seller of the organisation is 
the accused no. 3. From the records it ap- 
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pears that the . complainant Corporation^ 
of Calcutta presented through Dr. R. 
Chmdra, Food Inspector, a petitioa 
against the accused respondents before the 
Court of the Third Presidency Magistrate- 
of the First Class specially empowered to 
take cognizance under Sec. 190 (1) (a) ofi 
the Code of Criminal Procedure (Cause 
Title of the petition of complaint). A 
Presidency Magistrate is not a Magistrate 
of the. First Class. He is a Alagistrate of no- 
class, but he is a Magistrate sui .juris as 
Presidency Magistrate. Under the fifth- 
column in the petition of complaint the re- 
levant portion runs as follows: — 

"The humble petition of Dr. R. Chandra 
Food Inspector, appointed by the State 
Government under S. 9 of the P. F. A. 
Act for the whole of Calcutta, complainant 
a'oove-named.” 

The relevant allegation in paragraph (1> 
of the complaint is as follows: — 

"That on 15-9-1965 the complainant in- 
spected the shop of accused No. 1 of 
vjhich accused No. 2 is Executive & 
Deputy Registrar and accused No. S 
is sales-in-charge and seller situated at 
21 Chittaranjan Avenue and found an 
article of food namely Matar Dal stored, 
exposed for sale. Sample was purchased 
from accused no. 3 of the said food bear- 
ing F. I. serial No. 005348 after due obser- 
vance of all the legal formalities and 
one part of the said sample was made 
over to the accused No. 3 another part 
was sent to the Public Analyst being- 
Lab. Regd. No. 896 and the remaining 
part is with the complainant for future 
reference. The Public Analyst opined 
that the said food is adulterated and un- 
fit for human consumption as per report 
of analysis in the Scheduled form being 
Report No. S/65/106, a true copy of the 
same is attached herewith. The original 
will be produced during the trial.’’ 

Paragraph (2) reads as follows: — 

"That your petitioner duly submitted 
the record of his inspection of the present 
case to the Health Officer, Corporation of 
Calcutta and under his direction and with 
his consent, the present complaint is filed 
in court. 

In the circumstances, the complainant 
prays that your honour will be pleased to 
issue summons against the accused per- 
sons named above for offence under Sec- 
tion 16(l)(a)(i) of the P. F. A. Act, 1954 
read vnth Section 7 of the said Act and 
to try the said accused persons in accord- 
ance with law.’’ 

The accused persons were summoned 
by the learned Magistrate. Evidence was 
gone into. The learned Magistrate upon 
considering the report of the analyst ob- 
served as follows: — 

"It appears from the Analyst’s report 
(Ex. 6) that the tests as prescribed in 
standard A. 18.06 (i) & (iii) under Ap- 
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pendix B of P. F. A. Rules for foodgrains 
meant for human consumption have not 
‘‘been perfonned by the Public Analyst in 
•the present case. Matar dal is obviously 
-a food grain and these tests shall apply in 
its case. Hence the analysis of the sample 
is incomplete and as such the Public 
Analyst’s opinion is unacceptable. 

In this view of the matter the accused 
•persons are found not guilty under Sec- 
tion 16(l)(a)(i)/7 of P. F. A. Act 1954 and 
•accordingly acquitted and set at liberty 
forthwith.” 

2. Before I go into the merits of the 
appeal, I should point out that the petition 
•of complaint was filed by the Food In- 
spector as complainant under the direc- 
tion and with the consent of the Health 
Officer of the Calcutta Corporation. Sec- 
tion 20(1) of the Prevention of Food 
Adulteration Act, 1954 reads as follows: — 

"No prosecution for an offence under 
this Act shall be instituted except by, or 
with the written consent of, the State 
Government or a local authority or a 
person authorised in this behalf by the 
State Government or a local authority; 

Provided that a prosecution for an of- 
fence under this Act may be instituted by 
a purchaser referred to in Section 12, if 
he produces in court a copy of the report 
of Ihe public analyst along with the com- 
plaint.” 

3. It is clear from the petition of 
complaint that the complainant is the 
Food Inspector but the cause title of the 
petition of complaint shows that it is the 
Calcutta Corporation. The Food Inspector 
was not authorised by the Calcutta Cor- 
poration, a local authority, but was autho- 
rised by the Health Officer of the Cal- 
cutta Corporation. Under Section 20(1) of 
the Prevention of Food Adulteration 
Act, 1954 any person authorised by a local 
authority may file a petition of complaint 
for prosecution of an offence under the 
Act. In the present case, the petition of 
complaint was filed by Dr. R. Chandra, 
the Food Inspector under the direction 
and with the consent of the Health Offi- 
•cer of the Calcutta Corporation. The Health 
Officer of the Calcutta Corporation is not a 
local authority. The complainant Dr. R. 
•Chandra is the Food Inspector appointed 
b 5 ^ the State Government under Section 
•9 of the Prevention of Food Adulteration 
Act for the whole of Calcutta and he 
describes himself in paragraph 5 of the 
petition of complaint as “complainant 
abovenamed”, but the cause title of the 
petition of complaint reads: "Complainant 
Gorporation of Calcutta through Dr. R. 
Ghandra, Food Inspector”. The petition 
of complaint, therefore, bristles with rig- 
raarolic statements. Who is the complain- 
ant?; Calcutta Corporation, Dr, R. 
Ghandra, Food Inspector or the two sig- 
natories and one having his facsimilie 


rubber stamp impression at the bottom of 
the , reverse page of the petition of com- 
plaint. The petition of complaint contains 
on the reverse side at the bottom the fol- 
lowing: — , 

APPROVED .CONSENTED 

Illegible. Illegible. 

D. H. O. No. 1. Health Officer 
Then a facsimilie impression — “Ille- 
gible. • , . 

Commissioner”. 
Now if the Calcutta Corporation is the 
complainant then under Section 585 of 
the Calcutta Municipal Act read with, Sec- 
tion 30 of the Act it' is the Commissioner 
who alone for and on behalf of the Cal- 
cutta Corporation can , present a petition 
of complaint for violation, of any law 
under the Calcutta Municipal Act and the 
rules, regulations and bye-laws made 
thereunder. In a Division Bench .iudg- 
ment (unreported) Criminal Reference No. 
1 of 1967 under Section' 432 Cr. P. C.j 
Corporation of Calcutta v. Biva, Bati 
Basu, judgment delivered on December 
23, 1968 (Cal); it has been held that the 
Commissioner is required to subscribe his 
own signature on a petition of complaint 
presented before a Municipal Magistrate 
for and on behalf of the Calcutta Cor- 
poration asking the Magistrate to take 
cognizance of' an offence against the vio- 
lator of the law under the Calcutta Muni- 
cipal Act and the rules and regulations 
framed thereunder. Facsimilie rubber 
stamp impression of the signature of the 
Commissioner on petition of corriplaint is 
not a valid petition of complaint _ upon 
which the Magistrate can take cognizance 
under Section 200(a) read -with Section 
190(l)(a) of the Code of Criminal Proce- 
dure. The Health Officer is a consenting 
party and D. H. O. I is the approving 
party and the Commissioner is a party 
without any statement as to what part he 
had taken while his facsimilie rubber 
stamp impression was set forth above the 
typed word "Commissioner” on the peti- 
tion of complaint. If the facsimilie rubber 
stamp impression ' of the Commissioner 
was affixed purporting to be a complain- 
ant on behalf of the Calcutta Corporation 
then this complaint was not a complaint 
according to law and upon that complaint 
the learned Magistrate had _ no _ jurisdic- 
tion to take cognizance. Again, if it is a 
complaint by Dr. Chandra who is a Food 
Inspector appointed by the State Govern- 
ment for the entire area of Calcutta Cor- 
poration, he was not authorised either by 
the Calcutta Corporation or. by the State 
Government to present the petition of 
complaint. The beauty of the thing is 
that Dr, R. Chandra did not subscribe his 
signature at the bottom of the petition of 
complaint, but he described himself in 
paragraph 5 of the petition , of complaml 
as the "complainant above-named”, met- 
ing Dr. Chandra, the complainant. So. 
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/■the petition of complaint filed by Dr. 
I'Chandra was an unauthorised petition and 
(V/as not in conformity with the provi- 
jsions of Section 20(1) of the Prevention 
'of Food Adulteration Act, 1954. 

4. Mr. Bose, learned counsel for the 

appellant, at the close of his argument, 
placed before me a true copy of the reso- 
lution of the Calcutta Corporation. But 
that resolution in the facts of the. pre- 
sent case, does not help Mr. Bose. The 
cornplainant is Dr. Chandra. He filed the 
petition of complaint under the direction 
and with the consent of the Health Offi- 
cer, but the resolution says that it is the 
Health Officer who is to file a petition of 
complaint. He cannot authorise or con- 
sent to the filing of the petition of com- 
plaint by the Food Inspector. Therefore, 
the resolution cannot cure the most glar- 
ing illegality in the petition of complaint 
as presented before the learned Magis- 
trate. The learned Magistrate, therefore, 
in view of Section 20 (1) of the Pre- 

vention of Food Adulteration Act, 1954 
had no jurisdiction to take cognizance of 
the offence upon the petition of complaint 
that was filed by the complainant Dr. R. 
Chandra, Food Inspector appointed by the 
State Government of the entire area of 
the Calcutta Corporation. 

5. Mr. Bose contended that there was 
no evidence that matar dal was - a "food 
grain” and that matar dal was a pulse 
and that the analyst’s report relating to 
matar dal as a pulse should have been 
accepted by the learned Magistrate when 
matar dal, a pulse, could not be a "food 
grain”. Mr. Bose further submitted that 
there w'as no evidence that matar dal 
was a "food grain”. He, however, placed 
a decision before me of the Full Bench 
of the Kerala High Court in the case P. 
Govirda Pillai v. V. G.- N. Padamanabha 
Pillai, 1965 (1) Cr. LJ .446= (AIR 1965 
Ker 123) and relied upon paragraph 5 of 
the decision. In the course of his argu- 
ment Mr. Bose finding that paragraph 5 
of the said judgment _ would not support 
his contention submitted that he would 
not rely on that paragraph. That para- 
graph 5 is very much illuminating. There 
the question was whether Khasari dal 
was an article of food. In that case no 
evidence was adduced to prove that 
Khasari dal was a pulse and as such an 
article of food. Their Lordships of the 
Full Bench observed that no evidence 
was required to establish that Khasari 
dal was a pulse and that it was an article 
of food but their Lordships referring to 
Modi observed that Khasari dal was a 
variety of pulse. So, Mr. Bose's conten- 
tion that without evidence the learned 
Magistrate' was not * to have held that 
matar dal was a "food grain” is clearly 
negatived by the observations of their 
Lordships of the Full Bench in paragraph 


5 of the report. That is why Mr. Bose at 
one time of his argument submitted that 
he was not relying on paragraph 5 of the 
report, but paragraph 5 of the report lays 
down what I have already observed. Here 
the learned Magistrate who is presumed 
to have the common knowledge of human 
affairs and of the world considered matar 
dal a food grain, and therefore, held that 
the. analyst ought to have tested the 
sample of matar dal according to the 
standard laid down in the rules, being no. 
A 18.06 standard in the rules made under 
the Prevention of Food Adulteration Act, 
1954 and that such test having had not 
been made by the analyst, matar dal, a 
food grain, could not be held to be adul- 
terated since there was no evidence of 
the analyst that he carried out the test 
laid down by the"' standard A 18.06 (i) 
and (ii). Mr. Bose submitted for the ap- 
pellant that the learned Magistrate’s find- 
ing that matar dal was a "food grain” 
was not only based on no evidence but 
was inlierently unacceptable since matar 
dal was "pulse” and that the standard of 
test regarding pulse had been made by 
the analyst and that no exception to the 
analyst’s test regarding pulse could be 
taken by the accused. Mr. Bose submitted 
drawing my attention to the meaning of 
the word “grain” in Oxford Dictionary 
that grain means a full grain, but here 
the question is whether pulse is a 
"food grain”. If unbroken pulse is pulse 
then a broken pulse grain is also "pulse”. 
If a broken pulse is "pulse” then a broken 
pulse, being an article of food, is a "food 
grain.” Food grain is a generic 
term and pulse is a species of such 
"food grain”. The analyst was to 
have carried two tests follovdng 
two standards, standard for testing pulse 
and standard for testing "food grain”. If 
he would have done so, there could have 
no room for taking any exception. But in 
my view, pulse as a broken matar dal 
fails \vithin the generic expression "food 
grain.” Therefore, the additional test as 
under A 18.06(i) and (ii) should have been 
carried out by the analyst. This hawng 
not been done the learned Magistrate was 
justified in holding that the prosecution 
failed to establish its case beyond reason- 
able doubt against the opposite parties. 

6. Mr. Bose submitted that it was not 
the case in the defence of the accused 
that matar dal was a food grain, and 
therefore the learned Magistrate was not 
justified to hold that matar dal was a 
food grain. I am sorry I cannot accept 
the rationality of this argument. The ac- 
cused is to plead nothing in defence. If 
the materials on the record justify a 
finding in favour of the accused no 
ter whether the accused made a 
of a specified type or not, the coi 
be justified in finding the •' 
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guilty even though he did not take'' speci- 
jfic. ground of defence- at the trial. The 
jlearned Magistrate, . as I have already ob- 
served, had not considered other .evidence. 
So Mr., Bose wanted me to, go through the 
entire evidence and. to come to a finding 
that the learned , Magistrate was wrong 
in acquitting the accused respondent. The 
moot question is whether matar dal is a 
"food grain”. The learned Magistrate 
found that it is a "food grain” and I find 
that it is a "food grain”; and because it 
is a food grain, the analyst ought to 
have carried out the tests as under 
A.18.06(i), (ii) of the rules. He having had 
not done, so, and the prosecution in the 
petition of complaint relied only on the 
analyst’s report, so there could be no 
room for doubt that the prosecution fail- 
ed to establish its own case on the mate- 
rials appearing in the analyst’s report 
beyond reasonable doubt. Accordingly, I 
find that the learned Magistrate rightly 
acquitted the accused respondent of the 
offences charged. 

7. The appeal is, accordingly dismissed 
and the order of acquittal passed by the 
learned Magistrate is upheld. I should 
observe that the learned Magistrate had 
no .I'urisdiction to entertain the petition 
of complaint. 

Appeal dismissed. 


AIE 1970 CALCUTTA 124 
(V 57 C 18) 

S. P. MITKA AND K. L. ROY, JJ. 

Commissioner of Income-tax, West 
Bengal-II Applicant v. A. N. Chowdhury 
Respondent. 

Income-tax Ref. No 17 of 1966 D/- 3-6- 
1968. 

(A) Income-tax Act (1922), S. lG(3)(b) — 

Applies to transfers by way of trust — 
It cannot be contended that a trustee re- 
ceives income on behalf of the beneficiary 
and not on his own account. Hence Sec- 
tion 16 (3) (b) does apply to cases of 
transfers by way of trust. AIR 1931 PC 
198 & AIR 1957 SC 887 & AIR 1963 SC 
433, Rel. on. (Paras 10 to 13) 

(B) Income-tax Act (1922), S. 16 (3) 
(b) — Income arising to wife or child 
indirectly fay transfer effected by husband 
— Cl. (b) does not apply — Income-tax 
Act (1961), Section 64. 

_ While in Section 16 (3) (a), the expres- 
sion "directly or indirectly” has been re- 
peatedly used the expression, strangely 
enough, has been omitted in Section 16(3) 
,(b). This omission cannot be without 
significance. The position is the same 
even under the Act of 1961. Hence in- 
direct income does not attract Section 16 
(3)(b). , , ■ 
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Chowdhury (Mitra J.') A. I. R.. 

-A executed a transfer to his. brother 
B for the. benefit of.latter’s wife and child, 
and on the same day B. transferred to A 
properties 'having more or less' the same 
value for the benefit of A’s wife and child. 

Held ,: although, it is possible that the-, 
manner in which, the two transfers were 
executed meant that the wives of the 
two brothers were indirectly receiving in- 
come by virtue of the transfers effected 
by their husbands, still such income could 
not be clubbed in the hands of the hus- 
band under S. 16(3)(b). . (Paras 15 & 16) 

Cases Referred: Chronological Paras 
(1963) AIR 1963 SG .433 (V 50) = 

1962-44 ITR 876, Commr. of Income 
Tax, Bombay v. Manilal Dhanji • 12 

(1957) AIR 1957 SC 887 (V 44) = 
1958-33 ITR 472, W. O. Holdsworth 
V. State of Uttar Pradesh lOi 

(1931) AIR 1931 PC 196 (V 18) = 

58 Ind App. 279, Rani Chhatra 
Kumari Devi v. Mohan Bikram 
Shah 9 

Mukherjee with B. Gupta, for Appli- 
cant; J. C. Pal with A. K. Matilal, for 
Respondent. 

S. P. MITRA, J.; — This is a Reference 
under Section 66(1) of the Indian Income- 
tax Act, 1922. The assessment years are 
1958-59 and 1959-60, the corresponding 
previous years being the Bengali years 
ended on the 13th April 1958 and the ISthi 
April 1959. On April 24, 1957, the res- 
pondent executed a deed of trust convey- 
ing certain stocks and debentures as well 
as his interest in landed properties valu- 
ed in all at Rs. 4,98,000/- to his brother 
J. N. Chowdhury who was to hold such 
properties in trust for the benefit of 
J. N. Chowdhury’s wife and 2 daughters, 
one married and the other a minor. On 
the same day J. N. Chowdhury created a 
similar trust involving assets and proper- 
ties of the same nature and value as 
covered by the respondent’s trust, ap- 
pointing the respondent as the trustee for 
the benefit of the resnondent’s wife and 
his major son. 

2. In the assessments for the afore- 
said two years, the Income-tax Officer 
observed that these mutual transfers were 
made with a view to avoid the income 
from the assets and properties concerned 
being taxed in the hands of the trans- 
ferors. According to the Income-tax Offi- 
cer, the result of these transfers was that 
neither , the respondent nor his brother ■ 
had lost anything by such transfer and 
looked at from the point of view of 
mutuality of the transactions the assessee 
could be treated' to have purchased cer- 
tain assets from his brother for the bene- 
fit of- his own wife and son and instead of 
paying in cash for the properties he had 
paid in ^ kind; For these reasons, -the - 
Income-tax Officer applied the provisions 
of Section 16(3) of the 1922 Act and in- 
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■eluded the income from the assets given 
in trust to the respondent’s brother in the 
assessment of the respondent. : 

3. Before the , Appellate Assistant 
•Commissioner, the respondent contended 
that the provisions of Section' 16(3) ap- 
plied only to the' case of transfer of 
assets by an individual, directly or in- 
■directly, to his wife dr minor children. 
But since in the present case the assets 
iiad been transferred to a trust of which 
the trustee was the assessee’s brother and 
the beneficiaries were the wife and child- 
.ren of the assessee’s brother, the provi- 
sions of Section 16(3) had no application. 
The Appellate Assistant Commissioner 
was of the view that as between the two 
tjrothers, the cross-transactions had to 
be looked at as a whole and taking into 
account, the fact , that the date of the 
trust deeds was the same and the trust 
■properties were of identical nature and 
value, the wife and the son of the res- 
pondent derived the same benefit as the 
wife and the children of his brother. The 
Appellate Assistant Commissioner said 
that one transfer had obviously constitut- 
ed the consideration for the other. He 
held that the arrangement made by the 
two brothers by executing the two trust 
-deeds constituted one disposition with the 
result that in effect the respondent had 
■merely transferred his own assets to his 
wife and son. The Appellate Assistant 
•Com»missioner’s conclusion was that bar- 
ring the income of the trust which was 
receiveable by the major son of the res- 
pondent, the rest was assessable in the 
hands of the respondent in terms of the 
provisions of Section 16 (3) (b) of the Act. 

4. Before the Tribunal the respondent’s 
■Counsel ' submitted that whereas the 
Income-tax Officer had invoked generally 
the provisions of Section 16(3) of the Act, 
the Appellate Assistant Commissioner in 
the concluding . - 'part of his order had 
made a ' specific rnention of Section 16(3) 
'(b). The departmental representative also 
accepted the position that it was only 
•under Section 16 (3) (b) that the income of 
trust properties could be included in the 
•assessment of the respondent. In these 
■circumstances, the .respondent’s Counsel 
■restricted his arguments to two points 
■only. Firstly, according to Counsel for 
the respondent. Section 16 (3) (b) does not 
-contemplate the case of a trust; it, speaks 
-of inclusion of income , of third parties to 
whom assets and properties 'had been 
transferred by the assesses without ade- 
quate consideration for the benefit of the 
latter’s wife and minor children; but as 
a result of transfer under a deed of trust, 
the trustee is never the o'wner of the 
income receivable from the trust proper- 
ties; he merely collects such income iii a 
■representative capacity. Secondly, assum- 
ing that the provisions of Section' 16(3) (b) 


cover the case of a transfer by trust, it 
orily affect the case of a transfer 
which resulted in direct benefit to the 
transferor’s wife and/or minor children; 
but since in the present case the respon- 
dent s transfer effected by the trust deed 
dated the 24th April, 1957 was meant for 
tne benefit of the wife and children of 
me transferor’s brother, the provisions of 
Section 16(3) (b) were inapplicable as signi- 
ficantly^ the phrase "directly or indirect- 
ly which was so conspicuous in all the 
sub-clau,ses under Section 16 (3) (a) has 
been omitted in Section 16(3) (b) by the 
Legislature. The Tribunal found that the 
income of the properties given in trust 
by the respondent to his brother for the 
benefit of the latter’s wife and cliildren 
could not be assessed in the hands of the 
respondent under Section 16(3) (b), 

5. The following questions of law have 
been referred to us for our opinion; — 

(1) Whether the Tribunal was right in 
holding that the provisions . of Section 16 
(3)(b) of the Indian Income-tax Act, 1922, 
were not applicable to the cases of trans- 
fers of property by way of Trust? 

(2) If the answer to question no. 1 be 
in the negative, whether, on the facts 
md in the circumstances of this case, 
income of the properties given in trust 
by the assessee to his brother for the 
benefit of the latter’s wife and minor 
child was chargeable to tax in the hands 
of the assessee under Section 16(3)(b) of 
the Indian Income-tax Act, 1922? 

6. The relevant provisions of Section 
16(3) (b) of the Act are as follows: — 

"In computing the total income of any 
individual for the purpose of assessment, 
there shall be included — 

(b) so much of the income of any per- 
son as arises from assets trans- 

ferred otherwise than for adequate consi- 
deration to the person by such in- 

dmdual for the benefit of his wife or a 
minor child or both.’’ 

7. Mr. Pal learned Counsel for the 
respondent, has argued that the language 
of Section 16(3) (b) apparently envisages a 
case of trust: but on closer examination 
it does not include the case of a trustee 
inasmuch as the income that has to be 
assessed is not the income of the trustee 
at all. It is the income of the beneficiaries 
which the trustee received on their be- 
half. Learned Coimsel refers to Section 41 
of the Act which, he says, lays do'wn the 
general rules of assessment of properties 
in the hands of all kinds of trustees. 
Counsel for the respondent contends that 
sub-section (1) of Section 41 shows that 
the trustee receives income on behalf of 
the beneficiaries and is made liable as a 
special case; the assessment that is made 
on the trustee is not in respect of his 
total income but of the shares of the 



126 Cal. [Prs. 7-14] I.-T. Cominr; W. B.II v. A. N., Chowdhury- (Mitra J.) i A. IiR. 


beneficiaries who are ultimately entitled 
to the. income. Moreover, sub-section- (2) 
of Section ■ 41 makes the beneficiaries 
liable to be directly assessed. According 
to Mr. Pal, these . provisions show that 
not only are the beneficiaries interested 
in the income, they are entitled to the 
income in praesenti and, as such the 
trustee merely receives the income on 
their behalf. Mr. Pal also referred to 
some of the provisions of the Trust Act 
in support of his argument. 

8. We are unable to accept these con- 
tentions. Firstly, under Section 16 (3) (b) 
the income that is assessed is an income 
which arises from what is transferred by 
the individual concerned for the benefit of 
his wife or minor child or both. A trustee 
receives this income, meets certain out- 
goings and then distributes the income 
amongst the beneficiaries. Legally, the 
income is the income of the trustee and 
the trustee by reason of obligations im- 
posed on him has to disburse or distri- 
bute this income (after providing for 
outgoings) amongst certain beneficiaries in 
accordance with the pro\dsions of the 
Trust. This is an income, in other words, 
which arises to the trustee out of the 
trust property which has been transfer- 
red to him. When we read Section 16(3) 
(b) in the light of these principles it is 
clear to us that this sub-clause does en- 
visage the case of a trust. In any event, 
the argument which learned Counsel for 
the respondent has advanced cannot any 
longer be entertained by this Court. In 
this connection, it would be useful to 
refer to a judgment of the Privy Coun- 
cil and two judgments of the Supreme 
Court which we propose to do. 

9. In Rani Chhatra Kumari Devi v. 
Mohan Bikram Shah, 58 Ind App 279 at 
p. 297= (AIR 1931 PC 196 at p. 202) their 
Lordships of the Judicial Committee ob- 
served; — 

"The Indian law does not recognise 

legal and equitable estates; .■ 

By that law, therefore, there can be but 
one 'owner’, and where the property is 
vested in a trustee, the 'owner’ must, 
their Lordships think, be , the trustee. . . 

10. InW.O. Holdsworth v. State of Uttar 
Pradesh, .1958-33 ITR 472= (AIR ,1957 
SC 887) the Supreme Court at p. 480 . (of 
SCR) = (at p. 891 of AIR), has observed;;— 

"The trustee is . . . ; . . .the , legal 

owner of the trust . property and the pro- 
perty vests' in him as such. He no doubt 
holds the trust property for . the benefit 
of . the beneficiaries but he does, not hold 
it on their behalf. . The expressions -'for 
the benefit of, and 'on behalf of are not 
synonymous with each other. . They con- 
vey different meanings. The former con- 
notes a benefit which is enjoyed by 
another thus bringing in a relationship as 


between a trustee^and a beneficiary or a 
cesti que' trust,- the latter connotes an 
agency which brings about a -relationship 
as between principal and agent between 
the parties, . one of whom is acting on ber 
half of , another ” 

' 11. In. view of this pronouncement by 
the Supreme Court,- the argument that in 
construing Section. 16 (3) (b) , it should be 
borne in mind that the trustee receives 
income not on . -his own . account but on 
behalf of the beneficiary, is altogether 
untenable. - ' , ; 

12. The argument -appears to be more 
untenable by reason of the Supreme 
Court’s - observations in Commissioner of 
Income-tax, Bombay vj Manilal Dhanji 
(1962) 44 ITR .876 = (AIR 1963 SC 433). 
At page 882 (of ITR)'=(at pp; 436-437 of 
AIR) 'Their Lordships observe; 

" On a closer scrutiny, however, 

it seems to us that' clause- (b) must be 
read in the context ' of the scheme of 
Section 16 and the two clauses (a) and 
(b) of sub-section (3) thereof must be 
read together. So. read, the only- reason- 
able interpretation' appears to be the one 
which the High Court accepted, namely, 
that the scheme , of the section requires ' 
that an assessee can only be taxed on the 
income from a trust fund for the -benefit 
of his -minor' child, . provided that in the 
year of account'- the minor child derives 
some benefit under fhe trust deed either 
he receives ihcorhe, or the income accrues 
to him, or he has .a beneficial interest in 
the income in the relevant year of ac- 
count , 

Again at page 884 "(of ITR) = (at p. -437 
of -AIR) the Suprexhe ■ Court says; 

.". ... . . The obvious intention, of the 
legislature in enacting clause (b) was to 
see, that the provisions of clause (a) were- 
not defeated by the assessee creating a 
trust and in order to deal with that mis- 
chief it, enacted clause (b). .Instead of the- 
expression 'so much of, the income of a 
wife or; minor child’, the expression used 
in ,C1;' (b) is 'so- much, of the. income of 
any person pr, association of persons, 
etc.’. Obviously, when ‘a trust is created 
the income is income in the hands of the 
trustees. But the iinderlying principle in 
the t'wo clauses (a) and (b) appears., to ba- 
the same, namely, , there must be. income 
of the ..wife or minor, .'child under clause- 
la). and: There' must be the same ^benefit 
deriyed. by,.,the wife . or minor child in 
the year ^'pf account, under clause (b) . . 

13. ■ These observations of S. K. -Das,^ 
J. speaking, on -behalf of the .Supreme 
Court, in-pur :view,; set the .controversy at 
rest and, jwithout, any hesitation, . we over- ' 
rule the contention of Mr. Pal that Cl. (b) ■ 
of Section -16 (3)jbf- the Indian Income-tax 
Act,- 1922, does not apply to cases of trust. 

14. We-.ho-w- proceed to deal with the- 
second question referred to, us. , ' 
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15. In the instant case we find that the 
assessee appointed his brother as the 
trustee and the trustee was to hold the 
properties not for the benefit of the as- 
sessee's wife or any minor child of the 
assessee but for the benefit of the asses- 
see’s brother’s wife and children. In view 
of these terms of the Deed of Trust it 
cannot be said that the income that the 
trustee had derived could be included in 
computing the total income of the asses- 
see. These terms do not come within the 
scope of Section 16 (3) (b). Our view is 
further confirmed when we compare the 
provisions of Section 16 (3) (b) with those 
of Section 16(3)(a). In Section 16{3)(a) the 
expression 'directly or indirectly’ has 
been repeatedly used. In other words, 
whether the wife or minor child receives 
the income directly or indirectly. Sec- 
tion 16(3) (a) would be attracted. But 
strangely enough, this expression has 
been omitted in Section 16(3)(b). And, to 
us, the omission cannot be without signi- 
ficance. It is possible, as learned counsel 
for the Commissioner has contended, that 
the manner in which the two Deeds of 
Trust were executed on the same day by 
the two brothers in respect of properties 
having more or less the same value meant 
that the wife or minor child of the as- 
sessee was indirectly deriving the income. 
But this indirect income does not attract 
Section 16{3)(b). We have further to ob- 
serve that even in the Income-tax Act of 
1961 no change of language has been 
effected so far as this aspect of the niat- 
ter is concerned (vide Section 64 of the 
Income-tax Act, 1961). 

16. In view of the difference therefore, 
in language, that exists between Sec. 16 
(3) (a) and Section 16 (3) (b), we have to 
hold, on the facts of this case, that the 
income of the assessee’s brother’s wife 
and minor child was not chargeable to tax 
in the hands of the assessee. Our answers 
to the questions aforesaid are as follows; 

1. The Tribunal erred in holding that 
the provisions of Section 16(3) (b) of the 
Indian Income-tax Act, 1922, were not ap- 
plicable to the cases of transfers of pro- 
perty by way of Trust. 

2. On the facts and in the circumstan- 
ces of this case, the income of the proper- 
ties given in Trust by the assessee to his 
brother for the benefit of the latter s 
\vife and minor child was not chargeable 
to tax in the hands of the assessee under 
Section 16(3) (b) of the Indian Income-tax 
Act, 1922. 

,17. There would be no order as to 
costs 

18. ' We are delivering this judgment 
in supersession of the judgment that was 
delivered on the 20th May, 1968. 

19. K. L. ROY. J. I agree. 

Answered accordingly. 
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Bhanu Dutta and others. Petitioners Vv 
The State and others, Respondents. 

Civil Revn. No. 558 (W) of 1967. -D/- 
30-7-1969. 

(A) Municipalities — Bengal Municipal 
Act (15 of 1932), Ss. 6(l)(b), 7 — Howrah 
Municipal Act (17 of 1965), S. 8 — Provi- 
sions of Ss. 6 and 7 are mandatory — 
They cannot be ignored simply because 
by HowTah Municipal Act, 1965, Legisla- 
ture has chosen to incorporate two dif- 
ferent areas into one Municipal .Corpora- 
tion — There being no repugnancy be- 
tween provisions of two statutes doctrine 
of implied repeal cannot be invoked — 
(Civil P. C. (1908). Pre, — Interpretation 
of Statutes — Implied repeal). 

The provisions in Ss. 6 and 7 of the 
Bengal Municipal Act have created rights 
and imposed obligations which are man- 
datory in nature and it cannot be said 
that these provisions can be ignored, over- 
looked or not complied with because in 
the Howrah Municipal Act, 1965, the 
legislature has chosen to incorporate two 
different areas of the Municipalities into, 
one Municipal Corporation. 

(Para 6) 

The doctrine of implied repeal in the 
rule of construction of statutory provi- 
sions which are repugnant to each other, 
cannot be invoked in construing the pro- 
visions of the Bengal Municipal Act and 
the Howrah Municipal Act, as there is no 
repugnancy in the provisions of the two 
statutes. But even the doctrine of implied 
repeal does not allow the revocation or 
alteration of a statute by construction 
when the words may be capable of proper 
operation without it. It is only where the 
co-existence of the two sets of provisions 
in two statutes would be destructive of 
the object for which the latter was 
passed that the earlier would stand re- 
pealed by the latter. But in this case the 
provisions in the Bengal Municipal Act 
regarding publication of the notification 
under S. 6(l) and the filing of objections 
under Section 7 is not destructive of the 
purpose of the_ latter Act, namely, the 
Howrah Municipal Act, which is the 
creation of a Municipal Corporation of 
Howrah including therein the areas pre- 
viously included in what were known as 
the Municipality of Howrah and the 
Municipality of Bally. 

(Para 7) 

In the Howrah Municipal Act, there is 
no provision similar to matters dealt wth 
in Section 6 of the Bengal Municipal Act. 

S. 6 of that Act is in Part II, Chapter 
II, which is headed "The creation of 
Municipalities”, There is no corresponding 

IM/KM/E404/69/RSK/U 
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-sub] ect, dealt with in the Howrah Muni- 
■cipal Act and therefore, S. 8 of the How- 
Tah Municipal Act cannot have the effect 
■of repealing S. 6 of, the Bengal Munici- 
•pal Act. (Para 9) 

(B) Municipalities — Bengal Municipal 
Act (15 of 1932), S. 6(1) (b) — Word 'may’ 
— It is mandatory in nature. 

(Para 10) 

(C) Municipalities — Bengal Municipal 

Act (15 of 1932), S. 6(1) — 'By such other 
means’ — They are in addition to publi- 
'cation of notification prescribed under 
■section. (Para 11) 

(D) Municipalities — Bengal Municipal 
Act (15 of 1932), S. 6 — Howrah Munici- 
pal Act (17 of 1965) — Withdrawing cer- 
tain Municipality from operation of Ben- 
:gal Municipal Act — In absence of clear 
statutory provision in Hov.^rah Municipal 
Act dispensing compliance with require- 
ments of Bengal Municipal Act, it could 
-not be contended that State Government 
is at liberty to dispense with compliance 
'with provisions of S. 6 of Bengal Act. 

(Para 14) 

Nani Coomar Chakraborty and Madhu- 
sudan Banerjee, for Petitioners; S. K. Roy 
•Choudhury, for Commrs. of Hovrrah 
Municipality; Amar Prasad Chakraborty, 
for other Respondents; S. K. Acharya, 
-Advocate General and Paritosh Mukher- 
jee, for the State. 

ORDER: — In this application the peti- 
tioners asked for appropriate writs direct- 
ing the respondents to cancel, withdraw, 
rescind or set aside the finally published 
-electoral rolls for the election of the Cor- 
poration of Howrah held on May 21 , 1967 
and also for a Writ of Prohibition pro- 
hibiting the respondents from holding the 
said election on May 21, 1967. 

2. The petitioners are citizens of what 
'previously was known as Bally Munici- 
pality. The areas within the Bally Muni- 
cipality were included in the area of 
Howrah Municipality and the two areas 
together have been incorporated in the 
-Municipal Corporation of Howrah, by the 

Howrah Municipal Act, 1965. 

3. The petitioners took various points 
in this application. Mr. Nani Coomar 
"Chakraborty learned Advocate appearing 
for the petitioners, however, pressed only 
one point, to which I shall presently 
refer although he did not gi-ve up the 
-other contentions raised by hint in this 
matter. 

4. The point pressed by Mr. Chakra- 
borty was that the State Government did 
not issue the notification contemplated by 
Section 6(1) (b) of the Bengal MunicipM 
Act, 1932. Under this provision "the State 

■"Government may, by notification and by 
such other means as it- may determine, 
-declare its intention’-’, amongst others, to 
withdraw any Municipality from ' the 


.operation of the Bengal Municipal Act, 
1932. It -was, submitted - that the Bally 
Municipality •was a. statutory body, under 
the said Act,- and. therefore, -if it was in-, 
tended that this statutory* body; was to be 
withdrawn, from . the, • operation of the 
Bengab Municipal Act, the State. Govern- 
ment should, have . declared its intention 
by a notification and by other mdans. No 
such notification, it was argued, was pub- 
lished by the . - State Government,- and 
therefore, the Bally Municipality as a 
Statutory Body under the said Act could 
not be deprived of its statutory character. 
The Statute had prescribed a manner and 
a mode by which a Municipality, it was 
argued, could be withdrawn from the 
operation of the Act; and if it was intend- 
ed that the Act should no more apply to 
the Bally Municipality, the requirement 
of the Act for ■withdrawal of the Muni- 
cipality from the operation of the Act 
should have been complied -with. In this 
case, that was not done, but the areas 
comprised in the Bally Municipality have 
been included by the Howrah Municipal 
Act, 1965, into a Municipal Corporation 
known as the Municipal Corporation of 
Howrah. It was argued that no doubt that 
the legislature had the power to include 
two different areas into one Municipal 
Corporation, but if one of the two areas 
was included within a Municipality, before 
inclusion of the two different areas- into 
one Municipal Corporation, a notification 
under Section 6(1) (b) of the Bengal Muni- 
cipal Act must be published. . . - 

5. The learned Advocate General ap- 
pearing on behalf of the respondent no. 1 
in this Rule and also in C. R. 682 (w)/67 
and C. R. 794 ' (w)/67 which were taken 
up for hearing together, submitted that 
under Section 8 of the Howrah Municipal 
Act. 1965, "all laws relating to rnattefs 
provided for in this Act, and in force" in 
Howrah, immediately before the date of 
the commencement of ' the corresponding 
pi'o^visions of . this Act read -with the 
Calcutta Act shall, on and from that 
date, stand repealed”; It was argued 
that hawng regard to this provision under 
Section 8 of the Howrah Municipal Act, it 
was not necessary for the State Govern- 
ment to comply with Section 6 (1) (b) 
of the Bengal’ Municipal Act, 1932.' It was 
next contended that under the Bengal 
Municipal Act, the State' Government in 
issuing the notification exercised a delegat- 
ed authority and acted as a delegate of 
the legislature; but since the legislature 
itself had decided by the Howrah Munici- 
pal Act to amalgamate the area of - the 
Bally Municipality with the areas of 
Howrah Municipality and to incorporate 
the two areas together into one Municipal 
Corporation, the exercise of superior 
power by the. State Legislature overrides 
the statutory requirements relating to 
issue of notification by the Executive 
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Sohan Lai Bahety v. Province of Bengal, 
AIR 1946 Cal 524. Altliough the case re- 
lates to an award under Section 19 of 
the_ Defence of India Act, 1939 and was 
decided on 11th June 1946, the judgment 
of Bombay High Court in Hirji ;\ilrii’s 
case which was delivered on 11th August 
1944 and was reported in AIR 1345 Bom 
348 was not brought to the notice of the 
learned Judge at all and the counsel’s 
arguments in the case had also proceeded 
mairiy on the basis that temporary re- 
quisition of land imder the provisions of 
Section 19 of the Defence of India Act 
was not "acquisition of land” for the pur- 
poses of Section 8 of the Court-fees Act. 
The points raised in the Bombay case 
were neither raised nor considered in this 
case. 

18. As regards the true nature of the 
award made under Section 19, the view 
taken by the learned Judge was the same 
as in Bombay case and it was held that 
the award was neither a decree nor an 
order having the force of a decree. 

19. The next case referred to by Mr. 
Chawla is Satya Charan Sur v. State of 
West Bengal, AIR 1959 Cal 609. The case 
relates to an award under Section 7 of 
the Requisitioning and Acquisition of Im- 
movable Property Act. 1952 and expres- 
sly dissents from the decision in Hirji 
Virji’s case, AIR 1945 Bom 348 and relies 
upon the judgment of Lodge J. in Sohan 
Lai Eahety’s case, AIR 1946 Cal 524. 

20. While holding that the award is 
not a decree nor is it an order having the 
force of the decree and also that the 
award is by an arbitrator who is merely 
a persona designate and not a Court the 
learned Judge goes on to add:-;- 

"With very great respect, I dissent from 
the judgment of Wadia, J. Section 8 of 
the Court-fees Act does not use the ex- 
pression "order” simpliciter but uses the 
expression "order relating to compensa- 
tion 'imder any Act’ for the time being in 
force.” Underlined (here in ' ’) by 

myself. 

That being so, there is no reason why 
the expression "order” in Section 8 of the 
Court-fees Act must be treated as an order 
under Section 2 (14), Civil P. C.” 

21. The Bench decision in Kanwar 
Jagat Bahadur Singh, AIR 1957 Punj 32 
does not seem to have been brought to 
the notice of the learned Judge at all. 

22. Ihe other case cited by Mr. 
Chawla is Srunguri Lakshminarayana 
Rao V. Revenue Divisional Officer 
Kaldnada, AIR 1968 Andh Pra 348. It is 
a Bench decision of Andhra Pradesh High 
Court which follows the view of Banerjee 
J. In Satya Charan’s case, AIR 1959 Cal 
609 and expressly dissents from the deci- 
sions of the Punjab and Bombay High 
Courts. 

23. It appears to me that the reason 
which: weighed wilh Banerjee J. in Satya 
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Charan’s case, AIR 1959 Cal 609 and with 
Manohar Pershad, C. J. and Mohamed 
Mirza J. in Snmguri Lakshminarayana 
Rao’s case, AIR 1968 Andh Pra 348 about 
Section 8 of the Court-fees Act not having 
used the egression "order” simpliciter 
but having instead used the expression 
"order relating to compensation under any 
Act^ for the time being in force” as bdng 
decisive of the matter in favour of the 
application of Section 8 to an appeal from 
the award, is fallacious. In a fiscal 
statute like the Court-fees Act what really 
matters is the charging provision of the 
Act under whidi a particular document 
would fall before it can be said what 
stamp it should bear. There is no deny- 
ing the fact that the Court-fees Act is an 
enactment dealing . with revenue and 
therefore, no amount is leviable unless it 
dearly falls under the provisions of the 
Court-fees Act. Section 4 of the Court- 
fees Act prohibits the filing of any docu- 
ment in a High Court unless it is stamp- 
ed with a fee chargeable within the 1st 
Schedule or II Schedule of the Act. This 
section makes it clear that a document is 
to be charged with fees in accordance 
with Schedules I and H of the Act. 

24. In other words, the charging pro- 
visions are Sections 3 and 4 read with 
Schedules I and H. If there were no 
Schedules, Sections 7 and 8 themselves 
would be of no assistance to the State, as 
both of them are merely computing sec- 
tions. It is under the provisions of •^e 
various Articles of the Schedules that the 
amount has to be determined. 

25. Before a document can be filed in 
the High Court it must bear the court-fee 
chargeable within the first Schedule or 
Second Schedule of the Act. If it is a 
memorandum of appeal, it must either 
be an appeal from a decree or an order 
having the force of a decree or an order 
which is neither one nor the other. If it 
is neither an appeal from a decree nor 
an order having the force of a decree then 
it can only fall tinder Schedule H, Arti- 
de 11. It does not make the slightest dif- 
ference whether it is an order under one 
Act or another nor does it make any dif- 
ference whether it is an order relating to 
compensation or some other matter. 

26. Apart from Sch. H, Art. 11 there 
is no other provision either in Sch. I or 
Sch. II which covers an order relating to 
compensation no matter under which Act 
such an order may be. 

27. Section 8 no doubt provides for 
mode of computation of court-fee on an 
order relating to compensation but 
before any question of computation 
of court-fee can arise the order it- 
self must fit in the strait-jacket 
of one or the other provision of Sch. I 
or H and this can oiily be if it is held 
that Section 8 is confined to orders as 
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understood in. the Civil P. C. and^ where 
any ■ document does not fall within a 
decree or an order having the force of a 
decree it should he held to he covered hy 
Art 11 of Sch. IL 

28. The last case cited hy Mr. Chawla 
is a Pull Bench decision of Punjab High 
Court in Daryodh Singh v. Union of India, 
1966-68 Puna LR (D) 299 (FB). The case 
has no hearing on the question aiidng for 
consideration in the present case as the 
question in that case was whether a memo- 
randum of appeal imder Section 54 of 
the Land Acquisition Act in which the 
only dispute is as to the apportionment of 
compensation inter se the various clai- 
mants and not as to its quantum, has to 
he stamped with a court-fee stamp in ac- 
cordance with the provisions of Section 8 
read with Sch. I, Art. 1 (ad valorem basis) 
or with a fixed court-fee stamp under 
Art. 11, Sch. II of the Court-fees Act. It 
is well settled that an order made under 
the Land Acquisition Act, is deemed to 
be a decree and an appeal against- that 
order is therefore, an appeal from a 
decree. 

29. The view of Section 8 taken by 
Wadia, J. also found favour with a Dm- 
sion Bench of Nagpur High Court in 
Crown V. Chandrabhanlal. AIR 1957 Nag 
8. There is however, no discussion on the 
point in the judgment. 

30. On a careful consideration of the 
cases cited at the Bar, I express my res- 
pectful dissent from the decisions of 
Calcutta High Court in AIR 1946 Cal 524 
and AIR 1959 Cal 609 and with the deci- 
sion of High Court of Andhra Pradesh 
in AIR 1968 Andh Pra 348 and would 
prefer to follow the decision of Wadia. J., 
in AIR 1945 Bom 348 and the Bench deci- 
sion of the Punjab High Court in AIR 
1957 Punj 32. 

31. The Preliminary Objection raised 
by Mr. Chawla is therefore, overruled and 
it is held that the memorandum of appeal 
in the present case is properly stamped in 
accordance with Art 11 of Sch. II. 

32. This brings me to the merits of the 
controversy in appeal The main conten- 
tion urged by the learned counsel for the 
appellant is that the compensation award- 
ed to the appellant has been determined 
on the basis of the market-value of the 
acquired land on 1-9-1939 vuth an addi- 
tion of 40 per cent but the said provision 
is ultra vires the legislature. The appel- 
lant had addressed the same . argximent 
before the arbitrator on the basis of a 
Bench decision of, the Punjab High Court 
in Than Singh v. Union of India. AIR 1955 
Punj 55, but it was rejected on the ground 
that rmder Art. 31-B of the Constitution 
which was inserted .by the Constitution 
(Fourth Amendment) Act, ,1955. none of 
the Acts and Regulations spedfied in the 
Ninth Schedule nor any of the provisions 


thereof shall be deemed to be void, dr 
ever to have become void, on the ground 
that' such Act, Regulation or provision’ is 
inconsistent with, or tal^es away, or 
abridges any rights conferred by. any pro- 
vision of Part III of the Constitution, and 
notwithstanding any judgment, decree or 
order of any Court or Tribunal to the con- 
trary, each of the said Acts and Regula- 
tions shall, subject to the power of any 
competent Legislature to repeal or amend 
it, continue in force. The Resettlement of 
Displaced Persons (Land Acquisition) 
Act, 1948 being one of the Acts mention- 
ed in the said Schedule, the constitutional 
mandate therefore, is that the provisos in 
question “shall be deemed never to have 
become void” and "shall ; not- 
withstanding any judgment to 

the contrary continue in force”. 

The arbitrator therefore, held that the 
provisos continued to remain valid in 
spite of the aforementioned judgment of 
the Pimjab High Court. 

33. The argument of the learned 
counsel for the appellant however, is that 
the view of law taken, by the arbitrator 
is erroneous in that the Act being a pre- 
Constitution Act both the provisos to 
Cl. (e) of sub-section (1) of Section 7 of 
the Act are ultra vires Section 299 of the 
Government of India Act, 1935 and are 
therefore, liable to be ignored. The Act 
was passed by the Central Legislature in 
September 1948 when the powers, autho- 
rity and jurisdiction of the Legislature 
were governed by the Government of 
India Act, 1935, Section 299 (2) of the 
Act was in the following terms: — 

"(2) Neither the Federal or a Provin- 
cial Legislature shall have power to make 
any law authorising the compulsory ac- 
qiusition for public purposes of any land, 
or any commercial or industrial imder-. 
taldng, or any interest in, or in any com- 
pany owning, any commercial or, indus- 
trial undertaking, unless the law provides 
for the payment of compensation for the 
property acquired and either fixes the 
amount of the compensation, or specifies 
the principles on which and the manner, 
in which it is to be detemuned’V 

34. Any law passed during the timej 
when sub-section (2) of Section 299 of the| 
said Act was in force, which does not pro-| 
vide for payment of compensation for thej 
property acquired has obviously to be. 
struck down. 


35. In support of his argument, the 
learned counsel relies upon a decision of 
R. S. Narula, J. in Barkat Ram v. Urnqn 
of India, AIR 1966 Punj 507 where this 
very provision was strudk down. 

36. The question as to liow far a pro- 
vision like the one . contained in the two 
provisos to Cl. (e) of sub-section (1), Sec- 
tion 7, was violative of Art. 31 (2) of ^.e 
Constitution and was not saved by ,^ti- 
cle 31 (5) had come up for conrideratiou 
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before the Supreme Court in the State of 
West Bengal v. Mrs. Bela Banerjee, 1954 
SCR 558= (AIR 1954 SC 170). The case 
before their Lordships was one under the 
West Bengal Land Development and 
Planning Act, 1948 which had been passed 
primarilv for the settlement of im- 
migrants who had migrated into West 
Bengal due to communal disturbances in 
East Bengal and provided for the acquisi- 
tion and development of land for pubhc 
purposes including the purpose aforesaid. 
The Act provided that compensation of 
land acquired thereunder shall not ex- 
ceed the market-value of land as on 
December 31, 1946. This provision was 
struck down by the Supreme Court on 
the ground that the fixing of market 
value on December 31, 1946 as the ceiling 
of compensation without reference to the 
value of the land at the time of acquisi- 
tion was arbitrary and could not be re- 
garded as due compliance in letter and 
spirit with the requirement of Art. 31 (2), 
It was further held that Art. 31 (2) re- 
quires that the principles which should 
govern the determination of the amount 
to be given to the owner of the property 
must ensure that what is determined as 
payable must be "compensation” that is, 
a just equivalent of what the owner has 
been deprived of. 

37, Whether such principles take Into 
accotmt all the elements which make up 
the true value of the property appropriat- 
ed and exclude matters which are to be 
neglected is a justiciable issue to be ad- 
judicated by the Court. 

38. The Supreme Court's judgment in 
Bela Baneriee’s case, 1954-5 SCR 558 = 
(AIR 1954 SC 170) along with some other 
judicial decisions interpreting Arts. 14. 19 
and 31 led to the enactment of the Con- 
stitution (Fourth Amendment) Act, 1955. 
One of the important amendments made 
by the aforesaid Act purported to with- 
draw the question of adequacy of com- 
pensation under Art. 31 (2) from the field 
of judicial determination, leaving it ex- 
clusively with the Legislature. In P. 
Vajravelu Mudaliar v. Special Duty Col- 
lector, Madras. (1965) 1 SCR 614 = (AIR 
1965 SC 1017) their Lordships gave the 
same meaning to the expression "com- 
pensation” occurring In Art. 31 (2) as 
given to it in Bela Banerjee’s case, 1954- 
5 SCR 558 = (AIR 1954 SC 170) in spite 
of the amendment of Art. 31 (2) in the 
year 1955 as stated above. Their Lord- 
pVii ps also held that if the compensation 
payable for the property acquired is 
illusory or if the principles prescribed for 
ascertaining such compensation are not re- 
levant to the value of the property at or 
about the time of its acquisition or if 
principles are so desired and so, arbl-* 
trary that they do not provide for com- 
pensation at it can be smd that the 
Legislatiire made the law in fraud of its 


powers and in such a case the question 
of compensation is justiciable. 

39. This decision was later followed in 
Union of India v. Metal Corporation of 
India. 1967-1 SCR 255 = (AIR 1967 SC 
637) and Union of India v. Kamalabai 
Harjivandas Parekh, AIR 1968 SC 377. 

40. Besides the cases mentioned above, 
there is the case of N. B. Jeejeebhoy v. 
Assistant Collector, Thana, (1965) 1 SCR 
636 = (AIR 1965 SC 1096) which along 
with the case of Kamalabai Harjivandas 
Parekh, ^R 1968 SC 377 is almost direct- 
ly in point so far as the present case is 
concerned. In the first case, the appel- 
lant’s lands were acquired for the pur- 
pose of a housing scheme pursuant to a 
notification issued under Section 4 of the 
Land Acquisition Act 1894, in May 1948. 
Notifications under Section 6 of the Act 
were issued in July and August 1949 and 
possession of the lands was taken /under 
Section 17 in December 1949. In the 
course of proceedings for the ascertain- 
ment of compensation payable to the ap- 
pellants both the Land Acquisition Officer 
and the District Court, to which the 
matter was referred, awarded compensa- 
tion in accordance with the provisions of 
the Land Acquisition (Bombay Amend- 
ment) Act, 1948 ia on the basis of the 
value of the lands as on January 1. 1948 
and not upon the value on the date on 
which the notification under Section 4 had 
been issued. 

41. On appeal, it was held by the 
High Court of Bombay that though the 
Bombay Amending Act was hit by Arti- 
cle 14, it was saved by Art. 31-A and 
that under Section 299 of the Government 
of India Act, 1935 which governed the 
statute, the compensation for compulsory 
acquisition did not necessarily mean 
equivalent in value to what the owner 
had been deprived of. 

42. On a further appeal to the Supreme 
Court it was held that ascertainment of 
compensation on the basis of the value of 
the lands acquired as on 1st January 1948. 
and not as on the date on which the noti- 
fication under Section 4, Land Acquisi- 
tion Act, 1894 was issued, in ffie absence 
of any relevant circumstance requiring 
the fixing of an anterior date, was arbi- 
trary. It was further held that the pro- 
visions of Art. 31 (2) of the Constitution 
and Section 299 (2) of the Government of 
India Act, 1935 relating to compensation 
were pari materia with each other and in 
the context of the payment or ascertain- 
ment of compensation there was no dis- 
tinction between the two provisions justi- 
fying a different interpretation of each and 
for giving a more restricted meaning to 
Section 299 (2). 

43. It was also held that the Bombay 
Amending Act being void at the inception 
was not an "existing law” mtMn the 
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meaning of Art. 31 (5) or Art. 31-A at the 
date of commencement of the Constitu- 
tion and could not therefore, be saved by 
either of these pro'visions. It is true that 
if a particular statute attracts Art. 31-A 
(1) (a) it cannot be invalidated on the 
ground that it does not comply with the 
provisions of Article 31 (2) of the Consti- 
tution namely, that the Act has not fixed 
the amount of compensation. But Arti- 
cle 31-A cannot have any bearing in the 
context of an Act which had no_ legal 
existence at the time the Constitution 
came into force. It does not purport to 
revive laws which were void at 'the time 
they were made. 

44. The second case is imder the 
Requisitioiung and Acquisition of Im- 
movable Property Act, 1952. The attack 
in that case was directed against Cla- 
use (3) (b) of section which compelled 
the arbitrator to measure the price for 
acquisition arrived at tmder Clause (a) 
with twice the amount of money which 
the requisitioned property would have 
fetched if it had been sold on the date of 
requisition and to ij^ore the excess of 
the price computed in terms of Clause (a) 
over that in terms of Clause (b). It 
was held that the basis pro'vided by Cla- 
use (b) had nothing to do with just equi- 
valent of the land on the date of acquM- 
tion nor was 'there any principle for such 
a basis. Clause (3) W was therefore, 
struck down as not satisfying the require- 
ments of Article 31 (2) of the Constitu- 
tion. 

45. Judged in the light of the above 
cases, there can be no doubt that the 
measme of compensation adopted in the 
two provisos to Clause (e) of sub-sec- 
tion U) of Section 7, of the Resettlement 
of Displaced Persons (Land Acquisition] 
Act, 1948 can by no means be described 
as a just equivalent. As has been observ- 
ed by their Lordships of the Suprenie 
Court in Kamalabai’s case, AIR 1968 SC 
377, "It is common knowledge that all 
over India there has been a spiralling of 
land prices after the conclusion of the 
last world war although the inflation has 
been greater in urban areas, speciaUy 
round about the big cities than in the 
mofussn. Land values in post-war India 
are many times the corresponding values 
before the conclusion of tiie last war.” 

46. To fix the rharket-value as on 
1-1-1939 with an addition of 40 per cent 
and compel the arbitrator to adopt that 
as against the actual market-value of the 
acquired property when the notification 
under Section 4 was issued on 1-1-1949, 
is clearly . contrary to . the provisions , of 
Section 299 (2) of the Government of 
India Act, 1935, Both these provisos 
must therefore, be held to be ultra vires 
Section 299 (2) and are tiierefore, deem- 
ed to have never been on the ; Statute 
Book. The impugned proAUSos bmng void 


ab initio cannot be brought within / the 
definition of "existing •la'v^’ as contain- 
ed in Article 366 (10) of the Constitution. 
Not being an existing law, they are not 
saved by Article 31 (5) of the Constitu- 
tion nor Clause (6) of Article 31 is ap- 
plicable to the Act as it was admittedly 
enacted more than 18 months before the 
commencement of the Constitution. The 
inclusion of the Act in the Ninth Sche- 
dule also does not save the impugned 
pro-vision from being declared void or from 
having become void because the attack 
against the validity of the impugned pro- 
vision is not directed on the ^oimd of its 
being inconsistent with or taking away or 
abridging any of the fundamental rights 
contained in Part HI of the Constitution. 
The attack is exclusively aimed on the 
ground that it is ultra vires Section 299 
(2) of the Government of India Act, 1935 
and is not saved as existing law after -the 
coming into force of 'the Constitution,, 

47. The result of the foregoing dis- 
cussion is that I would accept the appeal 
and set atide the award of the arbitrator 
dated 28-9-1960 and direct that the ap- 
propriate au^ority will now issue a pro- 
per- notification re-appointing Mr. K. S, 
Sidhu or any other competent and quali- 
fied officer as arbitrator under Section 7 
(1) fb) of the Act to take evidence of both 
the parties afresh and make an award for 
the compensation to which the appellant 
may be found to be entitled in accordance 
with law. The appellant will also have 
his costs in this Comti from the respon- 
dent. 

48. ORI PARKASH J. I agree. 

Appeal allowed. 
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Dal jit Singh Sadhu Singh, Petitioner v. 
Union of India through Secy. Ministry of 
Home Affairs, New Delhi and others. Res- 
pondents. 

C. W. , No. 251 of 1968, D/-21-4-1969. 

(A) Constitution of hadia. Art. 311 (1) 

— Temporary or quasi-permanent appoint- 
ment earlier to appointment to substantive 
post — Latter appointment is to be taken 
into consideration for purpose of Cl. (1) 
of Art. 311. (Para 10) 

(B) Constitution of India, Art. 311 — 
Mala fides — Mere delay, though of a long 
period,, between suspension and dismissal, 
is not sufficient to impute mala fides. 

. (Para 11) 

, (C) Constitution of India, Art. 311 (2) — 
Documents .material to’ defence of gov- 
erisment servant — Den ial of . such docn- 
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ments amotinis to denial of reasonable op- 
portunity. (Para 11) 

(D) Constitution of India, Art. 311 (2) 

(as amended by the Constitution (15tb 
Amendment) Act 1963) — Amendment is 
not retrospective — Demand for recalling 
witnesses and their cross-examination 
made long before amendment — Cross-ex- 
amination cannot he denied by resorting 
to amendment. (Para 15) 

Cases Referred: Chronological Paras 
(1967) 1967 Ser LR 759 (SC), Tirlok 

Nath Case 14 

(1961) AIR 1961 SC 1623 (V 48) = 

1961 Jab LJ 702, State of M. P. v. 

Chintaman Sadashiv Waisham- 

payan 14 

Frank Anthony with C. L. Talwar, for 
Petitioner; Brijbans Kishore with ,1. P. 
Gupta, for Respondents. 

ORDER; — The petitioner has filed this 
writ to quash the order dated October 20, 
1967 disinissing him after a departmental 
inquiry. He was appointed as a tem- 
porary Lower Diwsion Clerk In the then 
Federal Public Service Commission on 
June 10, 1942. On, June 20, 1952, he was 
given a quasi permanent status as a III 
Division Clerk with effect from March 17, 
1949. This order was issued by D. C. Das, 
Secretary, Union Public Ser\dce Commis- 
don. By an order dated December 1, 1958 
passed by the Deputy Secretary to the 
Government of India in the IWUnistry of 
Home i^airs, the petitioner was appoint- 
ed substantively to Grade U of the Central 
Secretariat Clerical Sendee with effect 
from May 1, 1954. 

2. The petitioner was suspended on 
Jime 2, 1959 and a charge-sheet dated 
September 9, 1960 was served on him on 
October 12, 1960. At this time, the peti- 
tioner was worldng as a Cashier in the 
office of the Union Public Service Com- 
naission and he was charged with grave 
misconduct on the allegation that "during 
the period from May, 1958 to June 1959 
after drawing, on a nmnber of occasions. 
Government money ostensibly for the 
purpose of obtaining Bank Drafts”, he did 
not deposit the money in the Reserve Banic 
of India promptly and "habitually and 
improperly retained the Government 
money and made untrue entries in the 
Cash Book with intent to conceal the im- 
proper retention of Government moneys’. 

3. On November 4, 1960, the petitioner 
wrote a letter to the Deputy Secretary to 
the Government of India in the Ministry 
of Home Affairs stating that he wanted to 
inspect and have extracts from documents, 
lists whereof were forwarded with the 
letter. The first list was headed "List of 
documents to be inspected” and enumerat- 
ed seven documents, details of which it is 
not necessary to mention. The second Ust 
was headed "last of documents copies of 
which may kindly be supplied”. This list 


comprised of fouT' items and the last item 
was "copies of the statements given by 
Shri S. S. DuggaL Shri E. N, Ramamurtf 
and others, in regard to the case against 
me.” It appears that in response to this 
request, the Government, by its memo- 
randum dated November 30, 1960 inform- 
ed the petitioner to contact the Superin- 
tendent of Police, Special Police Establish- 
ment, New Delhi, who was to afford him 
facilities to inspect the "r^evant docu- 
ments and to take extracts therefrom”. A 
copy of this memorandum was endorsed 
to the Special Police Establishment. The 
documents mentioned in the two lists at- 
tached to the petitioner’s letter dated 
November 4, 1960 were not detailed in this 
memorandum. It appears that the peti- 
tioner did take an inspection in the office 
of the Inspector General of Police, Special 
Police Establishment, because there is a 
letter dated December 12, 1960 from the 
Deputy Inspector General of Police, SPE, 
to the Government by which the Govern- 
ment was informed that the petitioner 
had injected the "relevant documents” 
on December 2, 1960. In this letter also 
the details of the documents of which 
inspection was given to the petitioner are 
not given. 

4. It may here be stated that the main 
complaint of the petitioner is that he was 
given neither copies of the statements of 

S. S. Duggal and E. N. Ramamurti which 
they had made before the Special Police 
Establishment in ■ffie criminal investiga- 
tion nor was he given inspection of these 
statements. 

5. On December 20, 1960 the petitioner 
filed his written statement to the charges. 
He made a request that the then Drawing 
and Disbursing Officer, E. N. Ramamurti 
and the old Drawing and Disbursing Offi- 
cer S. S. Duggal be called as witnesses in 
the inquiry. No specific complaint was 
made in this letter either about the non- 
fmnishmg of copies of the statements of 
these two officers or about inspection of 
these statements not having been permitt- 
ed by the Special Police Establishment. 
The inquiry commenced on April 26, 
1961 and, amongst others the aforesaid 
S. S, Duggal and E. N. Ramamuiti were 
produced as witnesses by the Department 
but there was no cross-examination by the 
petitioner on the basis that these two of- 
ficers had, in their statements. before the 
Special Police Establishment, admitted that 
whatever was done by the petitioner was 
under their directions and orders. The 
petitioner filed written arguments before 
the Inquiry Officer from which it appears 
that his defence was that he was not 
guilty of the charge because the dis- 
burs^ents made by him of Government 
money were .imder the orders of the Draw- 
ing and disbursing Officers. In the written 
arguments also, the petitioner did not 
complain about the failure of the Govern- 
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ment to furnish him copies of the afore- 
said statements of these two officers or the 
failure or refusal of the Special Police 
Establishment to allow him inspection 
thereoL 

6. The Inquiry Officer gave his report 
on December 20, 1961. In his report, the 
Inquiry Officer, inter alia, observed: — 

"I agree with Daliit Singh to the extent 
that the D. D. O. must not have been quite 
imaware of so many irregularities occur- 
ring in his section. With the surprise 
checks and tiie monthly checks there should 
have been some detection. But at this 
stage I am not looking into the responsi- 
bilities of the D. D. O. nor have I before 
me any charge against D. D. O, to be ex- 
amined. I will, therefore, not conunent 
on his share of the responsibility in this 
transaction. But I can say that whatever 
his share may be and even if it is the 
whole share, Daijit Singh’s responsibility 
as Cashier does not diminish because of 
the responsibility of the D. D. O. and 
without a doubt Daijit Singh is responsi- 
ble for all these misappropriations.” 

••• «*• ••• ••• ••• ••• 

"Nothing has been put forward in evi- 
dence to show that any of these misaj^ 
propriations have been diverted by Daijit 
Singh to his personal use. When there 
were so many irregularities, it would have 
been possible to get some evidence of such 
misuse of money if really Daijit Singh had 
been using the money to his private pur- 
pose. I am, therefore, inclined to think 
that Daijit Singh has indulged into this 
irregular practice rather freely in negli- 
gence and over-confidence and used the 
monies for payment of bills of the Govern- 
ment in an over-lapping manner. The 
misappropriation seems to me to have 
arisen more out of confused way of handl- 
ing the accounts and methods of payment 
than out of dishonest motives." 

The above observations show that the 
petitioner was pleading justification on the 
basis of the orders of the Drawing and 
Disbursing Officers and he was not foxind 
guilty of utilising Government property to 
his private purpose but only of negligence 
and over-confidence and using the monies 
for payment of bills of the Government 
"in an over-lapping manner” rather than 
out of dishonest motives. 

7. The notice to show cause against his 
proposed dismissal was issued on January 
30, 1962. Thereupon, the petitioner wrote 
to the Government on February 23, 1962 
complaining that in spite of his request 
contained in his letter dated November 4, 
1960, most of the documents mentioned 
therein had neither been shown to him 
nor had any copies been supplied. He, 
therefore, requested that the documents 
listed in this letter may be allowed to be 
inspected and extracted. Ctae of the items 
listed was in relation to the statements of 
S, S, Duggal and K N. Eamamtnti afore- 
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said. Reminders were issued by the peti- 
tioner on 4th and 5th April, 1962 and it 
was only on April 12, 1962 that copies of 
these statements were supplied to the peti- 
tioner. Various other letters were written 
by the petitioner to the Government re- 
questing for inspection of other documents 
and these requests were granted partially 
by letter of the Government dated October 
3, 1962; Then by his letter dated Novem- 
ber 7, 1962, the petitioner requested that 
he may be afforded the opportunity of 
cross-examining the concerned officials 
with reference to the documents which had 
since been disclosed. No reply was sent 
to the respondent until Marcih 23, 1964 
when, relying upon the amendment of 
Art. 311 (2) of the Constitution which had 
been brought in by the Constitution (15th 
Amendment) Act, 1963, the request of the 
petitioner for cross-examination of ffie of- 
ficials was turned down and the petitioner 
was called upon to file his written repre- 
sentation on the basis of the eviclehce 
adduced at the inquiry. The petitioner 
filed his representation to the show-cause 
notice on April 21. 1964 and repeated his 
grievance that copies or inspection of the 
two statements of S. S. Duggal and E. N. 
Eamamurti. amongst other documents, had 
not been furnished to him and that he 
should be allowed to cross-examine the 
concerned officials. It was after 3i years 
on October 20, 1967, by which time S. S. 
Duggal had retired, that the Deputy Sec- 
retary. Union Public Service Commission, 
passed the order of dismissal against the 
petitioner. 

8. Against his dismissal, the petitioner 
filed an appeal to the Secretary, Union 
Public Service Commission on November 
30, 1967 and repeated his aforesaid gri- 
evance about inspection and copies. Sur- 
prisingly. this appeal is still under con- 
sideration and has not been disposed ol 
The present petition was filed in March, 
1968. 

9. It win thus be seen that this Grade 
H Clerk who is the petitioner was given 
the show-cause notice on January 30, 1962; 
Jus request for further cross-examination 
was not decided until two years later on 
March 23. 1964 and the order of his dis- 
missal was not passed imtil 3i years still 
later on October 20. 1967 by which time 
S. S. Duggal had retired and it is this delay, 
which appears to us to be unreasonable, 
which has given rise to the argument that 
the withholding of the order of dismissal 
was deliberate and mala fide to protect 
S. S. Duggal. The other points raised by 
the petitioner are that the petitioner had 
been appointed as a quasi permanent HI 
Division Clerk by an order issued by the 
Secretary, Union Public Service Commis- 
sion who, according to the petitioner, was 
the appointing authority, while the order 
of his dismissal was passed by the Depxity 
Secretary, Union Public Service Commis- 
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sion; the petifioner had not been afforded 
a reasonable opportimity. to defend him- 
self because, inter alia,- neither inspection 
nor copies of the statements of S. S. Dusgal 
and E. N. Rarnamurti had been furnished 
before or during the inquiry thereby dis- 
abling the petitioner to prove his case that 
i he was merely obeying the orders and 
directions of a superior officer and that 
even after copies of the statements of the 
aforesaid persons , had been given to him 
after the show-cause notice, he was not 
allowed the opportunity of cross-examin- 
ing the aforesaid two persons. 

10. We do not find any substance in 
the petitioner’s contention that he had 
been dismissed by an authority subordi- 
nate to that by which he was appointed 
and that thereby Cl. (1) of Art. 311 of the 
Constitution had been violated. "Quasi- 
permanent service” means temporary 
service commencing from the date on 
which a declaration made under Rule 3 
takes effect and consists of periods of duty 
and leave (other than extraordinary leavel 
after that date (vide Rule 2 (b) Central 
Civil Services (Temporars' Servicel Rules, 
1965). "Appointing authority" has been 
defined by Rule 2 (a) of the Central Civil 
Service (Classification, Control and Ap- 
peal) Rules, 1965 as under: — 

" 'Appointing authority’ in relation to a 
Government servant means — 

(i) the authority empowered to make 
appointments to the Services of which ^e 
Government servant is for the time being 
a member or to the grade of the Service 
in which the Government servant is for 
the time being included or 

(ii) the authority empowered to make 
appointments to the post which the Gov- 
ernment servant for the time being holds, 
or 

(iii) the authority which appointed the 
Government servant to such Service, grade 
or post, as the case may be, or 

ffv) where the Government servant 
having been a permanent member of any 
other Service or hawng substantively held 
any other permanent post, has been in 
continuous employment of the Govern- 
ment, the authority which appointed him 
to that Service or to any grade in that 
Service or to that post, whichever autho- 
rity is the highest authority.” 

^ For the purpose of Cl. (1) of Art. 311, the 
post which the Government servant holds 
5s to be tien into consideration. The post 
which the petitioner held substantively 
was in class m of the Central Secretariat 
Clerical Service and to this post he was 
appointed by the Deputy Secretary to the 
Government of India in the Ministry of 
Home Affairs as appears from Schedule II, 
Central Civil Service (Classification, Con- 
trol and Appeal) Rules, 1965— Part HI— 

. Central Civil Services, Class m and it is 
therein provided that this Deputy Sec- 


retary will also be authority competent 
to impose, penalties. The temporary or 
quasi-permanent appointment of the peti- 
tioner earlier to his appointment to the 
substantive post caimot be taken into con- 
sideration for .the purpose of Cl. (1) of 
Art 311. The order of dismissal having 
been passed by the Deputy Secretary was 
perfectly legal and valid and in compliance 
with this constitutional provision. Ihe 
dismissal of the petitioner cannot, there- 
fore, be challenged on this ground 

11. Mala fides is imputed to the res- 
pondents merely on the ground that almost 
Si years have elapsed between the peti- 
tioner’s suspension and his dismissal 
Although the petitioner has been kept in 
suspense over this long period, mere delay 
cannot induce us to give a finding of mala 
fides against the respondents and we do 
not find any substance in tMs ground also, 

12. Then it is contended that reason- 
able opportunity was not afforded to the 
petitioner either before or during the en- 
quiry in that he was not given ii^ection 
or copies of the documents mentioned in 
his letter dated November 4, 1960 and 
even after service of the show-cause 
notice in that he was not allowed to cross- 
examine the concerned officials including 
S. S. Duggal and E. N. Rarnamurti, after 
he had been furnished copies of these 
statements on his demand. The respon- 
dents admit that copies of the statements 
of S. S. Duggal and E. N. Rarnamurti 
were not given to the petitioner but they 
contend that the petitioner was allowed 
to and did inspect all relevant documents 
with the Special Police Establishment 
before the enquiry and, therefore, the 
mere non-supply of copies cannot amount 
to a denial of reasonable opportunity. The 
petitioner counters this by saying that the 
Special Police Establishment did not ^low 
him even to inspect the documents that 
he wanted to inspect as per the annexures 
to his letter dated November 4, 1960 in- 
cluding the statements made by S. S. 
Duggal and E. N. Rarnamurti. The letter 
dated November 30, 1960 from tte Gov- 
ernment to the petitioner which was en- 
dorsed to the Special Police Establishment 
only requests for facilities to inspect "re- 
levant documents”. The documents men- 
tioned in the annexures to petitioner's 
letter dated November 4, 1960 are not 
detailed in this letter of the Government, 
The Deputy Inspector General of Police, 
SPE, in his letter dated December 12, 1960 
to the Government merely states that the 
petitioner has inspected the "relevant 
documents”. It is clear from the peti- 
tioner’s letters dated February 23, 1962; 
April 4, 1962 and April 5. 1962, mentioned 
earlier, that the petitioner had complained 
that he was not afforded inspection or 
allowed to make extracts from the state- 
ments of S. S. Duggal and E. N. Rama- 
murti at any stage before or during the 
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Inqiiiry. This statement was not denied 
by the respondents by any letter. In fact 
it appears from a statement made in peti- 
tioner’s letter dated November 7, 1962 
that copies of these two statements were 
^ven to him only on April 12, 1962. In 
Siese circumstances, we, are imable to ac- 
cept the stand of the respondents that 
inspection of these two statements had 
been t^en by the petitioner in the Spedal 
Police Establishment prior to the inquii^ 
and these two statements are Included 'n 
the expression "relevant documents". 

13. That these two statements were 
material to the defence of the petitioner 
cannot be doubted because, according to 
the petitioner, S. S. Duggal and E. N. 
Ramamurti stated before the Special 
Police Establishment that the petitioner 
had made all disbursements under the 
orders and directions of the Drawing and 
Disbursing Officers. 

14. In. the case reported in AIR 1961 
SC 1823 in re: State of Madhya Pradesh 
V. Chintaman Sadashiva Waishampayan, 
the Supreme Court has observed; — 

"Stating it broadly and without intend- 
ing it to be exhaustive it may be observ- 
ed that rules of natural justice require 
that a pa^ should have the opportunity 
of adducing all relevant evidence on 
which he relies, that the evidence of the 
opponent should be taken in his presence, 
and that he should be given the opportu- 
nity of cross-examining the witness ex- 
amined by that party, and that no 
materials should be relied on against him 
without his being given an opportunity of 
explaining them. The right to cross- 
examine the witnesses who give evidence 
against him is a very valuable right, and 
if it appears that eSective exercise of this 
right has been prevented by the enquiry 
officer by not giving to the officer rele- 
vant documents to which he is entitled, 
that inevitably would mean that the 
enquiry had not been held in accordance 
with rules of natural justice.” 

In the case of Tirlok Nath (1967) 1 Ser. 
L. R. 759 (SC), the Supreme Court has 
held that if the public servant so reqvuxes 
for his defence, he has to be furnished 
with copies of all the relevant documents, 
that is, documents sought to be relied on 
by the Inquiry Officer or required by the 
public servant for his defence. The right 
to cross-examine means to cross-examine 
effectively. In the absence of the copies 
of these two statements, the petitioner 
could not confront S. S. Duggal and 
E. N. Ramamiirti when they appeared as 
witnesses against him in the inquiry with 
their statements made to the Spedal 
Police Establishment. The fact that he 
in fact did not put any question (a cross- 
examination is of no consequence because, 
in the absence of the copies, it would 
certainly have been risky for him to do 
so. In oim view, it is dear that the omis- 


aon to allow the petitioner Inspection of 
these two statements or to permit him to 
take extracts thereof certainly amounted 
to a denial of a reasonable opportunity. 

15. Then it is contended dh behalf of 
the petitioner that , this opportunity was 
denied to him again after the show-cause 
notice when the copies had been supplied 
to him at his request by not permitting him 
to cross-examine these two witnesses at 
that stage. ‘The respondents contend 
that when . that stage ; had arrived, 
dause (2) of .Aarticle 311 had been amend- 
ed by the Constitution (15th Amend- 
ment) Act, 1963 and as a result of that 
amendment, the petitioner. , had a right 
of making representation on the penalty 
proposed but only on the basis of the evi- 
dence adduced during such inquiry. The 
fact remains that the demand for cross- 
examination was made long before the 
amendment of CL (2) of Art. 311 when he 
had a right to have witnesses recaUed for 
further cross-examination even on evi- 
dence which was made available to him 
and to produce fresh documents in his 
defence. The 15th Amendment is not re- 
trospective and the mere fact .that the 
order of dismissal was passed after this 
amendment had come into force would not 
entitle the respondents to have • recourse 
to it as an answer to the petitioner’s gri- 
evance. At the time of the show-cause 
notice, the petitioner had the right to 
cross-examine these two witnesses and to 
produce documents and by refusing to do 
BO, the Government denied him a reason- 
able opportunity even at the second stage 
after the show-cause notice. According- 
ly, we are of the opinion that the inquiry 
is vitiated by non-compliance with the 
principles of natural justice and' so is the 
order of dismissal 

16. In the result, the petition is allow- 
ed and the order of dimnissal dated Octo- 
ber 20, 1967 is hereby quashed. The peti- 
tioner will have his costs of this petition. 
Coimsel’s fee is assessed at Rs. 200. 

■petition allowed. 
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Uma Datt, AppeRant v. R. K. Sardana 
and another. Respondents. 

Ex. Second Appeal No. 4 of 1969 
(treated as Cr. R, 236 of 1969), D/-28-4- 
1969), against order of AddL Dist. J.. 
Delhi, D/- 17-10-1968). 

(A). Civil P. C. (1908), Ss. 2 (2). 47, 104 
and 115, O. 21, R. 90 and O. 43, R. 1 (j) 
— Order on objections by judgment debtor 
under O. 21, R. 90 — No second ■ appem 
lies against order — ^Appeal can be treated 
as a revision under S. 115 if no injustice 
results. 

HM/JM/D519/69/rVN/D 
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By virtue of Section 101 of Civil P. C. 
read -with O. 43, R. I; CL (i), no second 
appeal against an order made in execution 
proceedings on objections raised by the 
judgment debtor under O. 21, R. 90 would 
be competent. Though the auction pur- 
chaser is covered by Section 47 as amend- 
ed, Section 2 (2) excludes from the defini- 
tion of a 'decree’ any adjudication from 
which an appeal lies as an appeal from an 
order. The order of executing Court being 
appealable as an ’order’, it cannot be con- 
ddered.as a ’decree’. 'Though the second 
appeal. is thus. incompetent, if there be no 
objection to the appeal being treated as a 
revision under Section 115.' and if no in- 
justice . results to any party, then it can 
be so treated, .(Paras 1 and 2) 

(B) Civil P. C. (1908), O. 21, R.^ 90 — 

Sale is not to be set aside unless irregu- 
larity or fraud is shown to have resulted 
in substantial injury to judgment debtor 
— Normally mere inadequacy of price, no 
ground to set aside sale. (Para 3) 

(C) Civil P. C. (1908), O. 21, Rr. 90, 66, 
67, 54 and 68 (Punjab Amendment) — 
Failure to take possible objections before 
sale — Fatal to the relief under O. 21, 
R. 90. 

According to the amendment made by 
the Punjab High Court to R. 90 of O. 21, 
Civil P.- C., no sale is to be set aside on 
any ground which llie applicant could have 
put forward before tlie sale was conduct- 
ed. Objections as to non-compliance of 
Rr. 66, 67 read with Er. 54 and 68 of 
O. 21 are such as could be taken prior to 
sale. (Para 3) 

Bilcramjit Nayar, for Appellant; Bakshi 
Man Singh, for Respondent. 

JUDGMENT: — This appeal purporting 
to be filed imder Section 47 of the Code 
of Civil Procedure, arises out of an order 
made in execution proceedings on objec- 
ilions raised by the judgment-debtor under 
p. 21, R. 90 of the said Code. It is obvious 
that by virtue of Section 104 read with 
O. 43, 'R. 1, Cl. (j) of the said Code, no 
second appeal would be competent. The 
auction purdiaser is of course covered by 
Section 47 as amended, but Section 2 (2) 
of the Cix^ P. C. excludes from the defini- 
tion of a "decree” any adjudication from 
which an appeal lies as an appeal from 
an order, 'Hie order of the executing 
Court was appealable as an "order” and, 
therefore, could not be considered as a 

2. Faced with this difficulty, the learn- 
ed counsel for the appellant desired this 
appeal to be treated as a revision. ThCTe 
bdng no objection to it and no injustice 
caused to anyone in treating this appeal as 
a revision under Section 115 of the Code, 
I am treating it as a revision, 

3. Turning now to 'O. 21, R. 90 of the 
Code, it is obvious that no sale can be set 
aade on . the ground of irregularity or 
fraud unless, upon facts proved, the Court 
Is satisfied that the applicant has sustain- 


ed subst^tial injury by reason of such 
irregularity or fraud, ^e only grievance 
which Shri Bikramjit Nayar has ventilat- 
ed before me is that the sale has beai held 
before the expiry of 30 days from the date 
on which the copy of the proclamation was 
afSxed on the court-house of the Judge 
ordering the sale as contemplated by 
R. 68 of O. 21. 

The other two grievances are that the 
Court has violated the provisions of O. 21, 
R. 66 and of O. 21, R. 67 read with R. 54 of 
Civil P. C. All these three grievances, if 
established — of which I am far from con- 
vinced — are, in my opinion, mere irregu- 
larities which, in order to enable the 
judgment-debtor to avoid the sale, must 
lead to substantial injury. Here, injury 
means loss which is wrongfuL Tlie sub- 
stantial injmy is stated to lie in the pro- 
perty having fetched lesser price than its 
market value. But assuming the price to 
be inadequate (and it may be remembered 
that at Court sales, normally, the property 
fetches lower than open market price), it 
must be shown to have been caused as a 
result of the alleged irregularity. It is 
well settled that the irregularity and the 
substantial injury must be correlated with 
each other as cause and effect, which is, 
quite clearly, not established in the pre- 
sent case. Injury cannot be inferred from 
proof of irrej^arity and mere inadequacy 
of price is, normaRy speaking, no ground 
by itself for setting aside the sale. In the 
absence of cogent material to the con- 
trary, price fetched at Court sale may 
well be presumed to be adequate. 

Stiff another fatal objection to the pre- 
sent appellant’s grievance is that accord- 
ing to the amendment made by the Punjab 
High Court to R. 90 of O. 21, Civil P. C., 
no sale is to be set aside on any ground 
which the applicant could have put for- 
ward before the sale was conducted. It 
is impossible to argue that in the present 
case, the judgment-debtor (appellant in 
this Court and objector in the executing 
Court) could not have raised this objec- 
tion before the sale was actually conduct- 
ed. In any event, there is no such serious 
infirmity as would justify interference on 
revision, and indeed even interference on 
second appeal is somewhat difficult in view 
of Section 100, Civil P. C. The appeal con- 
verted as a revision is, therefore, com- 
pletely misconceived. Indeed, all tiiese ob- 
jection proceedings are, in my view, a 
futile attempt on the part of the judg- 
ment-debtor to postpone the evil day, and, 
if possible, to save the prope^ which 
could be effectively done only if he had 
paid the amoxmt at the proper time. Offer 
by the appellant in this Court now to pay 
the amount due is highly belated. This 
revision thus fails and is dismissed with 
costs. 

Petition di.smi.ssed. 
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The Official Liquidator, Peoples Insu- 
rance Co. Ltd., Petitioner, Decree-holder 
V. Mangal Singh and others, Respondents 
Judgment-Debtors. 

Ex. A- No. 8 of 1967 in C; O. No. 7 of 
1957. D/-15-5-1969. 

Displaced Persons '(Compensation and 
Rehabilitation) Act (1954), S. 8 — • Com- 
pensation determined — A debt can he 
attached in execution — (Civil P. C, 
(1908), O. 21, B. 46). AIR 1958 Punj 436, 
Dissented from. 

Unlike position under the Land AcquM- 
tion Act the amount of . compensation 
determined under the Displaced Persons 
(Compensation and Rehabilitation) Act be- 
comes, by virtue of Section 8, a debt due 
to the displaced person and can be attached 
in execution of a decree. The fact that a 
discretion is left with the authority con- 
cerned to pay it in one or other of the 
modes prescribed cannot effect the posi- 
tion and it remains property notwithstand- 
ing the discretion as to the mode of pay- 
ment. AIR 1960 Punj 474 and AIR 1962 
Bom 121 and AIR 1965 Punj 52, ReL on; 
AIR 1958 Punj 436, Dissented from; AIR 
1938 Lah 533 and (1901) 2 KB 199, Distin- 


guished. (Para 4) 

Cases Referred: Chronological Paras 

(1965) AIR 1965 Punj 52 (V 52) = 

ILR (1964) 2 Pxmj 330, Hamam 
Singh V, D. K. Puri 3 

(1962) AIR 1962 Bom 121 (V 49) 

ILR (1962) Bom 94, K. B. Co.-op. 

Credit Bank v. N. S. Verma 3, 4 ■ 

(1960) AIR 1960 Punj 474 (V 47) = 

62 Pun LR 348, Shii Thakar Dass 
V. The Chief Settlement Commr. 

New DelM 3 

(1958) AIR 1958 Punj 436 (V 45) = 

ILR (1958) Punn 1099, Tirath Ram 
Lai Chand v. Mehar Chand Jagan 
Nath . ■ 2 

(1938) AIR 1938 Lah 533 (V 25) = 

ILR (1938) Lah 548, Sundar Das 
V. Secy, of State 2, 4 

(1901) (1901) 2 KB 199 = 70 LJKB 
632, Spence v. Coleman 2, 4 

K. K. Raizada, for PetitionerT G. S. 
yohra, for Respondents. 


ORDER:— This is an application for ex- 
ecution filed by the Official Liquidator, 
Peoples Insurance Company Limited (in 
liquidation) and the decree-holder claims 
a sum of Rs. 31,400 against the estate of 
late S. Sardul Singh Caveeshar, now re- 
presented by his son Major K. S. 
Caveeshar, on the basis of the order dated 
3Qth August, 1965, passed by the Punjab 
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; Mangal Singh (Kapur J.) A. LR. 

High Court in Letters ■ Patent . Appeal 
No. 114 of 1962, whereby S. Sardul Singh 
Caveeshar was settled on, the list of con- 
tributories of Peoples Insurance Company 
Limited (in liquidation) (hereinafter re- 
ferred to as 'the company’) and a sum of 
Rs. 31,400 determined as payable by the 
contributory. The company made an 
application for attachment before judgr 
ment under Order 38, Rule 5, Civil ' Pro- 
cedure Code (Petition L. M. No. 66 of 
1957) on or about I4th May. 1957, and an 
order was made attaching the compensa- 
tion payable to S. Sardul Singh .Caveeshar 
Under the Displaced Persons (Compensa- 
tion and Rehabilitation) , Act, 195i On 
16th August, 1967. Jagjit Singh, J., while 
issuing notice on the execution petition 
to Major K. S. Caveeshar. ordered that 
"the Chief Settlement Commissioner, New 
Delhi, be requested to remit the amount 
to the Court which has fallen due under 
the attached daim”. Various objections 
were taken on behalf of Major K S. 
Caveeshar to the execution application 
and on pleadings of the parties as many 
as ten issues were framed. It is neces- 
sary only to refer to issue No. 1 as the 
learned cotinsel for Major K. S. Cavee- 
shar confined his arguments only to that 
and did not touch any other issue. The 
said first issue reads : — 

"Can the Official liquidator proceed 
against the daims, which have been 
Verified in the name of Shri Sardtd Singh 
Caveeshar?” 

The portion as to the daim has been dis- . 
dosed by Shri Radha Krishan (DHW 1), 
a . Settlement Officer since 25th August, 
1962. He said that the total claim verifi- 
ed in favour of late S, Sardul Singh 
Caveeshar was Rs. 5,63.596; that after 
adjusting the payment already made, a 
sum of Rs. 82,844 was payable to S. Sardul 
Singh Caveeshar; that because of the 
death of S. Sardul Singh Caveeshar the 
amount was payable to his estate 

"but in view of the directions of tins 
Court we have taken no steps for making 
Payment to anyone. We will have to . 
bring the legal representatives of the 
deceased on record xmder Section 9 of the 
Displaced Persons (Compensation and Re- 
habilitation) Act, 1954, before making the 
payment. There is now no other impedi- 
ment in making the payment except (1) 
bringing the legal representatives under 
Section 9 on record; and (2) verifying whe- 
ther or not late Sh. Sardul Singh 
Caveeshar made any other commitment 
with respect to his daim by way of as- 
sociation before the receipt of the order 
of attachment from this Court”; and that 
the Department had no objection to the 
attachment "but we have to verify^ the 
net amoimt due to Shri Sardul Singh 
Caveeshar’s estate after meeting ’the com- 
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mitments, if any, made by him before the 
receipt of the attachment order.” 

2. The only point raised by Mr. Vohra, 
the learned counsel for Major K. S. 
Caveeshar, was that the compensation pay- 
able to 6 displaced person, not being a 
property, could not be attached. Section 8 
of the Displaced Persons (Compensation 
and Rehabilitation) Act., 1954, deals with 
the form and manner of payment of com- 
pensation. This section provides that 

"a displaced person shall be paid out 
of the compensation pool the amount of 
net compensation determined under sub- 
section (3) of Section 7 as being payable 
to him and subject to any rules that may 
be made under this Act, the Settlement 
Commissioner or any other officer or 
authority authorised by -fte Chief Settle- 
ment Commissioner in this behalf may 
make such payment in any one of the 
following forms or partly in one and partly 
in any other form, namely. ” 

The section then sets out the various 
forms in which the payment may be made, 
such as, in cash or in Government bonds 
or by sale to the displaced person of any 
property from the compensation pool and 
setting off the purchase money against the 
compensation payable to him. Section 14 
provides for the constitution of a compen- 
sation pool and also about what the com- 
pensation pool shall consist of. Section 15 
exempts the property in compensation 
pool from processes of Courts and pro- 
vides — 

"No property which forms part of the 
compensation pool and which is vested 
in the Central Government under the 
provisions of this Act shall be liable to be 
proceeded against for any claim in any 
manner whatsoever in execution of any 
decree or order or by other process of 
any Court or other authority.” 

Mr. Vohra argued that the effect of these 
provisions was to render the compensation 
payable to a displaced person immune 
from any attachment. He said that till 
the mode of payment had been determined 
under Section 8, there was no debt due 
to a displaced person that could be attach- 
ed. Reliance was placed by Mr. Vohra on 
Tirath Ram Lai Chand v. Mehar Chand 
Jagan Nath, AIR 1958 Punj 436, in which 
K. L. Gosain, J,. decided — 

"It cannot, therefore, be said at this 
stage whether the Goyemment will pay 
^y amount at all in cash nor can it be 
said as to what form the compensation will 
ultimately take. At the moment, there- 
fore, the Government cannot be deemed 
to have become the debtor qua any 
particular sum payable by it nor can the 
claimants be deemed to be creditors qua 
the said amount. Till the Government 
make a tender of any cash amount the 
money lying in the compensation pool 
remains part of that pool and is in my 


opMon exempt from attachment under 
the provhions of Section 15 of the afore- 
said Act" 

Gosain, J., relied on Sunder Das v. Sec- 
retary of State, AIR 1938 Lah 533 and 
Spence v. Coleman, (1901) 2 KB 199. Mr. 
yohra also depended on these two deci- 
sions. 

3. Mr, Raizada, the learned counsel 
for the decree-holder, on the other hand, 
referred to Shri Thakar Dass v. Chief 
Settlement Commr.. New Delhi, 1960-62 
Pun LR 348 = (AIR I960 Punj 474); 
^ B. Co-operative Credit Bank v. N. S. 
Venna, AIR 1962 Bom 121 and Hamam 
Y- AIK 1965 Punj 52. 

Dasss case, 62 Pun LR 348 = 
(MR 1960 Punj 474) the judgment of 
vmsain J., does not appear to have been 
placed before Mahajan. J. Mahajan J., 
^cided that after the determination of 
the amount of compensation there is no 
option left to the Department but to pay 
the same. The manner of payment has 
no doubt been left to the discretion of 
concerned but it cannot be 
wittmeld and. therefore, "the right to 
receive compensation is certainly pro- 
^ creditor’s right to recover a 
debt IS property". The compensation due 
. cor^equently held to vest in the 
Offiaal Receiver by operation of law. 
in Hamam Singh’s case, AIR 1965 Punj 52 
a Division Bench of the Punjab High 
Court dissented from the view taken by 
Gosain J and approved that of the Bom- 
bay . Ihgh Court in K. B. Co-operative 
Credit Banks case. AIR 1962 Bom 121. 

The view ^ Mahajan, J., was also ap- 
proved. In K. B. Co-operative Credit 
case, AIR 1962 Bom 121 Patel, J., 

"Reading Sections 7 and 8, it is dear 
that once the amount of net compensa- 
tton payable to the displaced person is 
determined, the Government is bound to 
make the payment in accordance with the 
provisions of Section 8. How it will dis- 
^arge the payment is no doubt within the 
discretion of the officer concerned, but the 
amount must be paid and there cannot be 
any evasion of the payment It is, there- 
fore. clear that the Legislature intended 
that once the amount payable was deter- 
mined. it became a debt payable to the 
displaced person. Ordinarily a debt is 
payable in money and not in kind. The 
Legislature made an exception to this ordi- 
nary rule and provided that it could be 
discharged in one or more of ttie several 
mod^ provided in Section 8. Nonetheless, 
in view of the obligatory nature of the 
duty to make the payment, it must be re- 
garded as a debt.” 

4. Now it remains to consider the deci- 
sions reUed upon by Mr. Vohra. In Sunder 
Das’s case, AIR 1938 Lah 533 the Lahore 
High Court decided that the compensation 
money awarded under the Land Acquisi- 
tion Act could not be attached by a ere-. 
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ditor until the amount was tendered under 
Section 31 of the Land Acquisition Act, 
because money in the hands of the Col- 
lector belonged to the , Government imtil 
the tender was made. As observed by 
Patel, J, in K, B, Co-operative Credit 
Banlc’s case, AIR 1962 Bom 121 it is not 
possible to ascertain from the statement 
of facts as to whether possession had been 
taken by the Collector in the acquisition 
proceedings. Under Section 48 of the Land 
Acquisition Act, it is open to the Govern- 
ment, except in the case provided for in 
Section 36,' to withdraw from the acquisi- 
tion of any land of which possession has 
not been t^en. In any case, even if Sec- 
tion 31 be susceptible to the construction 
placed by the Lahore High Court, it bears 
no analogy to the provisions of the Act 
under consideration. The determining 
factor always is whether there is a debt 
due to the person whose property is sought 
to be attached. The ratio of the Lahore 
High Court decision also - is the same, 
which appears from the following obser- 
vation: — 

"The Land Acquisition Act is a complete 
Code in itself, and until the tender is 
made, the person whose land has been 
acquired, does not become a creditor or 
the Collector a debtor." 

That position does not obtain imder the 
Displaced Persons (Compensation and Re- 
habilitation) Act. The amount of com- 
pensation determined, and which has been 
determined in this case, becomes, by 
virtue of Section 8, a debt due to the dis- 
placed person. The fact that a discretion 
is left with the authority concerned to pay 
it in one or other of the modes prescribed 
cannot affect the position and it remains 
propeiiy notwithstanding the discretion as 
to the mode of payment. The case of 
(1901) 2 KB 199 is also distinguishable on 
the same ground. There also the Court 
decided on the construction of the relevant 
provisions of law that there was no debt 
due to the judgment-debtor. Patel, J, in 
the Bombay case has distinguished 
Spence’s case, (1901) 2 KB 199 and I am 
in respectful agreement with the same. 
In my opinion, therefore, there is no force 
in Mr. Vohra’s contention and the com- 
pensation payable to the estate of late 
S. Sardul Siagh Caveeshar is a property 
capable of attachment. 

5. That leaves the question of mode of 
realisation. The discretion as to the mode 
of payment vests in the authorities con- 
cerned. I would, therefore, appoint the 
Official liquidator as Receiver to realise 
the payment, to the extent due to the 
company, from the authorities under the 
Displace Persons (Compensation arid Re- 
habilitation) Act in the sarrie mariner as it 
would have been paid to S. Sardul Singh 
Caveeshar. The Receiver b&ag the Of- 
ficial Liquidator will, not be entitled to 
any extra remimeration for this work. 


A. LB. 

6. The execution application Is. there- 
fore, allowed but with no order as to costs. 

.Execution application 
, allowed. 
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I. D. DUA C. J. AND 
V. S. DESHPANDE J, 

Fedders Lloyd Corporation (IVt.) Ltd,, 
Petitioner v. Lt. Governor, Delhi through 
Under Secy. (Labour), , Delhi and others. 
Respondents. 

C. W. No. 100 of 1969. D/- 28-5-1969. 

^ (A) Industrial Disputes Act (1947), Sec- 
tions 8, 7 — Vacancy — Vacancy has to 
he permanent one — Presiding officer 
going on leave ■ — Office is not demitted 
during leave — Held notification appoint- 
ing another person as presiding officer of 
same labour Court during leave of . its 
Presiding Officer could not be regarded as 
one under S. 8 ■ — Further held that since 
notification did not constitute new labour 
Coiud; it could not be considered as one 
under S. 7 also. (Paras 7, 8) 

^ (B) Industrial Disputes Act (1947), Sec- 
tions 10, 2 (k) — Reference under S. 10 
— - Demand by workmen must be raised 
first on Management and rejected by them 
before industrial dispute can be said to 
arise and exist — Making of such demand 
to Conciliation Officer and its commtmica- 
tion by him to Management who reject 
the same is not sufficient to constitute 
industrial dispute: AIR 1968 SC 529, FolL 

(Para 13) 

(C) Industrial Disputes Act (1947) (as 
amended by Act 35 of 1965), S. 2-A — Re- 
levant provisions in the Act referring to 
"workmen” . would have to be construed 
as including “workman” so that S. 2-A is 
harmonised with rest of provisions of the 
Act — Section 2-A caimot be said to be 
repealed by any older provision in the Act 
—It is also not ultra virra the Parliament 
— ^Parliament had power to enact it either 
under Entry 22 of Concxurent List or 
under Entry 97 of Union List read with 
Art, 248 of Constitution. (Para 14) 

, (D) Civil P. C. (1908), Pre. — Interpre- 
tation of Statutes — Implied repeal — It 
can only be of an older provision by a 
later provision. (Para 14) 

^ (E) Industrial Disputes Act: (1947), Sec- 
tion 2 (k) — Word “non-employment” — • 
It would include retrenchment as well as 
refusal to reinstate. AIR 1949 FC 111 
(114, 115) & (1965) 2 Lab LJ 268 (276, 277) 
(Guj), Eel. on. (Para 15) 

Cases Referred: Chronological Paros 

(1969) AIR 1969 Raj- 95 (V 56) , = 

1968-2 Lab ,LJ 682, Goodyear ' 

(India) Ltd. v. Industrial Tribunal 
Rajastiiari, Jaipur . 
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1970 F. L. Corpn., (P) Ltd. v. 

(1969) L. P. A. No. 65 of 1968, D/- 
18-3-1969 (Delhi) 5. 13 

(1968) AIR 1968 SC 453 (V 55) = 

1968-2 SCJ 253, Alok Kumar v. 

Dr. S, N. Sharma 7 

(1968) AIR 1968 SC 529 (V 55) = 

1968 Lab IC 526, Sindhu Resettle- 
ment' Corporation V. Industrial 
Tribunal, Gujarat 5, 12, 13 

(1968) C. W. No, 1061 of 1967, D/- 
14-8-1968 (Delhi), Toshniwal Bros. 

Pvt. Ltd, V. Lt. Governor, 

Delhi 5. 13 

(1965) 1965-2 Lab LJ 268 (Guj), 

Sindhu Resetlement Corpn. v. 

Industrial Tribunal 13, 15 

(1952) AIR 1952 Pat 56 (V 39) = 

1952-1 Lab LJ 493, Standard Coal 
Co. V. S. P. Verma 13 

(1951) AIR 1951 SC 230 (V 38) = 

1951 SCR 380, United Commercial 
Bank v. Their Workmen 7 

(1951) AIR 1951 Mad 616 (V 38) = 

1949-2 Mad LJ 789, Kandan TextUe 
Ltd, V. Industrial Tribunal, Madras 13 
(1949) AIR 1949 FC 111 (V 36) = 

1949 Lab LJ 245, Western India _ 
Automobile Association v. Industrial 
Tribunal, Bombay 15 

S. N. Bhandari with Y. K, Mathur, for 
Petitioner. 

ORDER:-— This writ petition Is directed 
against the order of the Delhi Administra- 
tion passed on the 28th November, 1968 
under Sections 10 (1) (c) and 12 (5) of the 
Industrial Disputes Act, 1947, (herem- 
after called 'the Act'), copy of which being 
annexure 'A* to the writ petition, referring 
to the Labour Court at Delhi, presided 
over by Shri R. K, Baweja, the following 
industrial dispute: 

"Whether the non-employment of Shri! 
Ajab Singh is unjustified and/or illegal 
and if so, to what relief is he entitled?” 

2. The undisputed facts leading to the 
above reference are as follows: Respon- 
dent No, 3 Ajab Singh was employed by 
the petitioner company as Security Of- 
ficer from 22-11-1961 till 4-7-1967, when 
he is said to have expressed his inabihty 
to work and resigned. B[e was, therefore, 
relieved of his duties on 4-7-1967. On 
31-8-1967 ex gratia payment was made to 
respondent No. 3 on the basis of compen- 
sation generally paid to workers who are 
retrenched from service. Respondent 
No. 3 accepted the payment and gave re- 
ceipt in full and final settlement of all lus 
claims. On 18-11-1967, respondent No. 3 
requested for a service certificate which 
was issued by the petitioner-company, a 
copy being at annexure 'C’ to the written 
statement. The petitioner-company has 
stated therein that respondent No. 3 had 
resigned from service and he has endorsed 
thereon that he received the cerMcate 
with thanks. Respondent No. 3 did not 
thereafter make any demand on the peti- 
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tioner-company directly. He, however, 
appears to have written to tiie Labour 
Commissioner Delhi a letter, as per an- 
nexure 'D' to the written statement, on 
10-1-1968 stating that an industrial dis- 
pute existed between him and the peti- 
tioner-company and it was expedient that 
the matters spedfied in the enclosed state- 
ment should be referred to industrial ad- 
judication. In the attached statement, it 
was stated that respondent No. 3’s services 
•were tenmnated by way of retrenchment 
by the petitioner-company and that the 
said retrenchment was wrongful and arbi- 
trary. It was prayed that the said re- 
trenchment should be set aside and res- 
pondent No. 3 should be reinstated in the 
service. 

3. The petitioner came to know of the 
above only when a notice was received by 
it on 12-1-1968 from the Conciliation Of- 
ficer, Delhi, calling upon tiie petitioner- 
company to appear before the Concilia- 
tion Officer on 17-1-1968. The petitioner 
company resisted the dahn of respondent 
No. 3 during the conciliation proceedings 
on the ground that there was no industrial 
dispute between the parties whicffi could 
be referred to industrial adjudication. 
Nevertheless, the Delhi Administration 
made order of reference reproduced 
above. This order of reference was chal- 
lenged by the petitioner-company on tiie 
following grounds: — 

(1) The reference to the Labour Court 
presided over by Shri R. K. Baweja 
was invalid inasmuch as Shri 
Baweja was on leave from 26th 
November, 1968 to the 1st of 
January, 1969 and during this 
period Shri Desh Deepak was ap- 
pointed as the presiding officer of 
the Labour Court by an order dated 
12-12-1968 at annexure 'B’ to the 
writ petition; 

(2) Respondent No. 3 did not raise any 
dispute with the petitioner-company 
and hence respondent No. 1 Lt. 
Governor of Delhi, was not com- 
petent to refer the dispute to the 
Labour Court; 

(3) The dispute, if any, between in- 
dividual workman, like respondent 
No, ■ 3 and the petitioner-company, 
is not an industrial dispute and can- 
not be referred to adjudication. 
Section 2-A of the Industrial Dis- 
putes Act, 1947 authorising such re- 
ference is bad and ultra vires; and 

(4) The terms of the reference are so 
vague that no adjudication can take 
place on the basis of it. 

4. In resisting the writ petition, res- 
pondent No. 3 reiterated that he did not 
resign but was retrenched from service 
and was paid retrenchment compensation. 
He also stated that he had requested the 
petitioner-company several times to re- 
instate him in service and that it was after 
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the refusal to do so that he approached 
the Conciliation Of&cer. He averred that 
his retrenchment was illegal as Security 
Officers, who were junior to him were re- 
tained in service. He supported the order 
of reference as being v^d. 

5. . It is the second contention urged by 
the petitioner which made this reference 
to the Division Bench necessary as certain 
Hi gh Court decisions and a general ob- 
servation of a learned single Judge of this 
Court in the Management of Toshniwal 
Bros. Pvt. Ltd. v. Lt. Governor, Delhi, 
C. W. No. 1061 of 1967, D/-14-8-1968 

(Delhi) and of the Letters Patent Bench 
consisting of two of us in L. P. A. No. 65 
of 1968, D/- 18-3-1969 (Delhi) had to be 
re-examin^ in the light of the Sindhu 
Resettlement Corporation v. Industrial 
Tribimal Gujarat, AIR 1968 SC 529. We, 
therefore, proceed to consider the pros and 
cons of the above mentioned contentions 
of the petitioner-company below. . 

6. Reading the order dated 28-11-1968 
with the order dated 12-12-1968, it is clear 
that the Labour Court is presided over 
by Shii R. K. Baweja and that he does 
not cease to be the presiding officer of the 
Labour Cotuf during the period of his 
leave. This is why the reference of the 
dispute has been made to the Labour Court 
presided over by Shri R. K. Baweja on 
28-11-1968, though he had proceeded on 
leave from 26-11-1968 to 1st of January, 
1969. Under sub-section (3) of Section 20 
of the Act, the proceeding before the 
Labour Court is deemed to have com- 
menced on the date of the reference. This, 
however, is a commencement in the eye 
of law only. Physically, the order of re- 
ference may not reach the Labour Court 
on the same day and the parties to the 
dispute would not be before the Labour 
Court from the same date. This does not, 
however, prevent the pendency of the dis- 
pute before the Laboiur Court beginning 
from the date of the reference. Under 
Rule 10-B H) of the Industrial Disputes 
(Central) Rules, 1957 (hereinafter called 
'the Rules'), the workmen have to file 
with the Labour Court a statement of their 
demands included in the order of reference 
within two weeks after receiving the order 
of reference. Under Rule 10-B (2) the op- 
posite party has to file a reply within the 
next two weelcs. Under Rule 10-B (3) the 
Labour Court shall ordinarily fix the date 
for the first hearing of the chspute within 
six weeks of the date on which the dispute 
was referred to it for adjudication, pro- 
vided that for reasons to be recorded in 
writing, .it can fix a later date for the 
first hearing of the dispute. The state- 
ments in the present case, could, there- 
fore, be filed in the Labour Court presided 
over by Shri R. K. Baweja and he could 
have fixed the date for hearing of the 
case on his return from leave in com- 


pliance with the above pfoviaons of law. 
The reference was properly made to him 
and he was in a position to adjudicate 
upon the same. 

7. The only disturbing element bn the 
situation is the order dated 12-12-1968 
by which Shri Desh Deepak is appoint^' 
as the presiding officer of the same Labour 
Court from 26-11-1968 to 1-1-1969, vice 
Shri R. K. Baweja on leave. Under Sec- 
tion 7 (1), the appropriate Government 
may constitute one or more Labour 
Courts. The Labour Court presided over 
by Shri Baweja is one such Labour Court 
Under Section 7 (2) a Labour Court shall 
consist of one person only to be appointr 
ed by the appropriate Government. It is, 
thus, clear that at one time one Labour 
Court can be presided over only by one 
person. Therefore, • Shri Baweja and 
Shri Desh Deepak cannot be said to be 
simultaneously presiding , over this Labour 
Court between 26-11-1968 and 1-1-1969. 
The intention of the Government that 
Shri Baweja continues to preside over this 
Labour Court during the period of leave 
is clear from the fact that on 28-11-1968 
the Government referred the dispute to 
the Labour Court at present presided over 
by Shri R. K. Baweja. The appointment 
of Shri Desh Deepak is purported to be 
made under Section 8 of the Act Sec- 
tion 8, however, refers to the filling of 
vacancies. It distingtdshes a vacancy from 
a temporary absence. The absence of 
Shri Baweja on leave from actually doing 
the work of a Labour Court must be re- 
garded as a temporary absence, inasmuch 
as the absence was not only for a short 
period, but after the leave Shri Baweja 
was to resume work and during the leave 
also he was to continue to remain to be 
the presiding officer of the Labour Court. 
In United Commercial Bank v. Their 
Workinen. AIR 1951 SC 230 paragraphs (7) 
to (10), Kania C. J.,’ speaking for the 
majority of. the Court discuss^ when a 
yac^cy can be said to arise within the 
mearung of Section 8 and when it , does 
not arise due to a teiriporary absence of a 
iiieinber of the TribrmaL The absence of 
Shri Chandrashekar Iyer J. in that case 
could not be considered to be temporary 
firstly because he was appointed a whole 
time member of another 'Tribunal and se- 
condly, initially it was not known how 
long he would continue to do the other 
duty. In Alok Kumar v. Dr, S. N. Sharma, 
AIR 1968 SC 453, the Supreme Court 
pointed out that a High Court Judge ap- 
pointed to do another whole time work 
could not act as a High Court Judge so 
long as the other work lasteti ^ In the 
United Commercial Bank’s case, AIR 1951 
SC 230 therefore, a vacancy within the 
meaning of Section 8 had ariseii. In the 
present case, on the other hand, Shri 
Baweja was merely on leave and it is well 
known that a leave is merely a period of 
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rest and recreation, but the office is not 
demitted during leave. The reason for the 
insertion of the words “other than a tem- 
porary absence” after the word "vacancy” 
in .Section 8 by the amending Act 36 of 
1956 was to clarify that a vacancy must 
be a permanent one and is not caused by 
the temporary absence of the presiding 
officer. The amendment, thus, seems to 
have given effect to the view of the 
'Supreme Court expressed in the United 
Commercial Bank’s case, AIR 1951 SC 230. 
For, when a vacancy is filled under Sec- 
tion 8 of the Act proceeding is continued 
from the stage at which the vacancy is 
filled. The intention obviously is to make 
a permanent arrangement necessitated by 
Ithe occurrence of a permanent vacancy. It 
is obvious that there was no “vacancy” 
within the meaning of Section 8 caused by 
the going on leave of Shri R. K. Baweja 
for a period of 34 days. The appointment 
of Shri Deepak as a presiding officer of 
the same Labour Court for these 34 days 
could not then be regarded as being made 
under Section 8 though the Government 
Notification dated 12-12-1968 purports to 
do so, 

8. We further consider whether the 
notification dated 12-12-1968 could be con- 
strued to be one under Section 7 assuming 
that the mention of Section 8 therein was 
wrong. A notification imaer Section 7 
would have to be for the constitution of 
another Labom Court, inasmuch as the 
Labour Court presided over by Shri 
Baweja stiU continued. The notification 
dated 12-12-1968 does not constitute a new 
Labour Coiurt presided over by Shri Desh 
Deepak and cannot, therefore, be upheld 
under Section 7 also, 

9. We appreciate the desire of the Gov- 
ernment to make some provision for the 
performance of the work of the Labour 
Court during the temporary absence of 
leave of its presiding officer, but tiie 
method adopted by ffie Government in the 
present case to achieve this purpose_ does 
not seem to be "ffie right one. It is for 
the Government to consider if at_ all the 
object could have been achieved m some 
other way such as by the Constitution of 
a separate Labour Court presided over by 
Shri Desh Deepak under Section 7 of the 
Act for the specified period and then by 
making an order under Section 33-B that 
the cases before the second Court should 
after these 34 days be transferred to the 
Court of Shri Baweja, 

10. The notification dated 12-12-1968 
being unsupportable either rmder Sec. 8 
or Section 7 of the Act, the appointment 
of Shri Desh Deepak seems to be invalid. 
However, from 1-1-1969 Shri Baweja came 
back from leave and is actually presiding 
over the Labour Court, This reference 
which was made to hiin by name _can be 
adjudicated upon by hinu If durinH bis 
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leave any initial handling of this reference, 
such as issuing of notices to the parties 
was made by Shri Desh Deepak, it does 
not affect the jurisdiction of Shri Baweja 
to adjudicate on this reference. Even if 
the petitioner-company were to ignore 
whatever steps were taken by Shri Desh 
Deep^, aU that would happen is that Shri 
Baweja may have to issue notices again 
to the petitioner-company. Fundamental- 
ly, the jurisdiction of Shri Baweja to ad- 
judicate on the reference is not affected 
by the order of the Government dated 
12-12-1968. 

11. Under Section 10 (1) of the Act, 
the appropriate Government is empowered 
to make a reference if it is of the opinion 
that an industrial dispute either exists or 
is apprehended. The reference at an- 
nexure 'A’ to the petition is of an existing 
industrial dispute. We are not, therefore, 
concerned in this case with any apprehend- 
ed dispute. The question is whether an 
industrial dispute existed before it was 
referred to the Labour Court. Section 2 
(k) of the Act defining an "industrial dis- 
pute” refers to a dispute or difference. This 
means that one party asserts something, 
which is denied by ihe other or that the 
demand of one party is refused by the 
other. Preamble of the Act says that the 
Act makes provision for the investigation 
and settlement of Industrial Disputes, 
Chapter^ II of the Act constitutes certain 
authorities to compose any material dif- 
ference of opinion or to settle industrial 
disputes between the employers and the 
employees. Such authorities indude Con- 
ciliation Officers as well as the Labour 
Courts. In Chapter HI of the Act, Sec- 
tion 10 deals with the reference of the 
disputes by the appropriate Government 
for settlement to the authorities under 
the Act and Section 10-A deals with 
volrmtary reference of the disputes by the 
parties to arbitration. Chapter IV has laid 
down the procedure, powers and duties of 
the authorities in dealing with industrial 
dispute^. From the scheme of the Act, 
therefore, it is clear that an industrial dis- 
pute must exist or must be apprehended 
before it can be referred by the appro- 
priate Government imder Section 10 (1) 
to the authorities mentioned therein. Sec- 
tion 12 which deals with the duties of the 
Conciliation Officer pre-supposes that an 
industrial dispute exists or is apprehended 
before the Conciliation Officer can deal 
with it thereunder. It does not contem- 
plate that an Industrial dispute can arise 
for the first time during the proceedings 
before the Conciliation Officer. When the 
parties are unable to settle the dispute be- 
tween themselves, an application is made 
under sub-section (2) of Section 10 of the 
Act for reference of the dispute to an 
authority -under the Act by the appropriate 
Government. The contents of such an ap- 
plication are to include, according to 
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R. 3 (e) of the Rides, the efforts made by 
the pa^es themselves to adjust the dis- 
pute, This would also show that a dispute 
must exist between the parties before an 
approach is made to the appropriate Gov- 
ernment for reference of the dispute to 
adjudication. The application made by 
respondent No. 3 in the present case is 
at annexure ’D’ of the writ petition. It 
begins by saying that an industrial dis- 
pute exists between the parties. But the 
particulars of the dispute given Sn ac- 
cordance with the requirements of Rule 3 
are significantly silent about any demand 
made by respondent No. 3 against the peti- 
tioner-company. It does not say that any 
effort was made by respondent No, 3 to 
settle any dispute with the petitioner- 
company, The inference that arises is 
that no demand whatever was made by 
respondent No. 3 on the petitioner-com- 
pany before he applied under Section 10 
(2) to the appropriate Government, for 
such reference of the dispute for adjudica- 
tion. Respondent No. 3 has not placed any 
docimientary evidence on the record that 
he made demand on the petitioner-com- 
pany before making the application under 
Section 10 (2). The referring Judge, there- 
fore, called for the proceedings before the 
Conciliation Officer and found that the 
same application under Section 10 (2) was 
before the Conciliation Officer. The claim 
of respondent No. 3 was sent by the Con- 
ciliation Officer to the management for 
comments, but no comments were receiv- 
ed in writing. The matter was, however, 
oraUy discussed and the management con- 
veyed to the Conciliation Officer their de- 
fence on merits. As there was no pos- 
sibility of settlement, the Conciliation pro- 
ceedings were closed and a reporj; was 
made by the Conciliation Officer to the 
Government. Under Section 12 (5) of the 
Act on a consideration of this report, the 
Government was satisfied that there was 
a case for reference to the Labour Court 
and accordingly the reference at annexure 
’A’ to the petition was made, 

12. The petitioner-company ^ relies 
upon the Supreme Court decision in AIR 
1968 SC 529, for the proposition that the 
reference is incompetent as no industrial 
dispute existed between the parties prior 
to the reference. In that case the demand 
on the management related only to re- 
trenchment compensation and not to re- 
instatement, The Supreme Court, there- 
fore, observed in paragraph (4) of the 
judgment as follows: — 

"Since no such dispute about reinstate- 
ment was raised by either of the respon- 
dents before the management of the ap- 
pellant, it is clear that the State Govern- 
ment was not competent to refer a ques- 
tion of reinstatement as an industrial dis- 
pute for adjudication by the TribunaL 
The dispute that the State Government 
could have referred competently was the 


dispute relating to payment of retrench- 
ment compensation by the appellant to 
respondent No. 3 which had been refused 
No doubt, the order of the State Govern- 
ment making the reference mentions that 
the Government had considered the report 
submitted by the Conciliation Officer 
under sub-section (4) of Section 12 of 
the Industrial Disputes Act,- in respect of ' 
the dispute between the appellant and 
workmen employed xmder it, over the 
demand mentioned in the Sdhedule ap-^ 
pended to that order; and, in the Schedule, 
the Government mentioned that the dis- 
pute was that of reinstatement of respon- 
dent No. 3 in the service of the appddant 
and payment of his wages from 21st 
February, 1958. It was mged by Mr. 
Gopalalcrishnan on behalf of the respon- 
dents that this Court cannot examine whe- 
ther the Government, in forming Its 
opinion that an industrial dispute exists, 
came to its view correctly or incorrectly 
on the material before it. This proposition 
is, no doubt, correct, but the aspect that is 
being examined is entirely different. It 
may be that the Conciliation Officer re- 
ported to the Government that an indus- 
trial dispute did exist relating to the re- 
instatement of respondent No. 3 and pay- 
ment of wages to him from 21st February, 
1958, but when the dispute came up for 
adjudication before the Tribimal the evi- 
dence produced clearly showed that no 
such dispute had ever been raised by 
either respondent with the management 
of the appellant. If no dispute at ^ was 
raised by the respondents, with the 
management, any request sent by them to 
•the Government would only be a demand 
by them and not an industrial dispute be- 
tween th^ and their employer. An in- 
dustrial dispute, as defined, must be a dis- 
pute between employers and employers, 
employers and workmen, and workmen and 
workmen, A mere demand to a Govern- 
ment, without a dispute being raised by 
the worlcmen vath their employer, cannot 
become an industrial dispute. Consequent- 
ly, the material before the Tribimal clear- 
ly showed that no such industrial dispute, 
as was purported to be referred by the 
State Government to the Tribunal, had 
ever existed between the appellant Cor- 
poration and the respondents and tiie State 
Government, in making a reference, obvi- 
ously committed an error in basing its 
opinion on material which was not relevant 
to the formation of opinion. The Govern- 
ment had to come to an opinion that an 
industrial dispute did exist and that 
opinion could only be formed on the basis 
that there was a dispute between the ap- 
pellant and the respondent relating to re- 
instatement. Such material could not pos- 
sibly exist when, as early as March and 
July,, 1958, respondent No. 3 and respon- 
dent No. 2 respectively had confined thdr 
demands to the management to retrench- 
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ment compensation' only and did not make 
any demand for reinstatement. On these 
facts, it is clear that the reference made 
by the Government was not competent. 
The only reference that the Government 
could have made had to be related to 
payment of .retrenchment compensation 
which was the only subject-matter of dis- 
pute between the appellant and the res- 
pondents.” 

13. In our. anxiety to understand 
precisely what the Supreme Court meant 
I studied the whole of - their decision and 
also the Gujarat High Court decision re- 
ported in (1965) 2 Lab LJ 268 (Guj). which 
was reversed by the Supreme Court. At 
page 271 of the report of the Gujarat High 
Court Judgment it is stated that respon- 
dent No. 3 had made a complaint to his 
Union, respondent No. 2, who thereupon 
presented the demand to the Corporation 
for the reinstatement of respondent No. 3. 
But the Supreme Court has held that the 
evidence before the Tribxmal clearly 
showed that no such demand was made by 
the workmen concerned or by the Union 
on the Management of the Sindhu Ke- 
settlement Corporation and I feel bound 
to accept this later position. The Supreme 
Court has also clarified that even if the 
Conciliation Officer found that an indus- 
trial dispute existed and so reported to the 
Government, this coiold not be regarded 
as the existence of the industrial dispute 
which has to be founded upon a demand 
by the workmen on the employers. If 
this is the ratio of the Supreme Court deci- 
sion, it cannot be said that an industrial 
dispute existed in the present case as no 
demand was made by respondent No. 3 on 
the petitioner-company before he made an 
application under Section 10 (2) for re- 
ference. In that event the fact that the 
demand of respondent No. 3 was for- 
warded by the Conciliation Officer to the 
petitioner-company and was not accepted 
by the latter wotild not constitute an in- 
dustrial dispute. The observation in 
Standard Coal Company v. S. P. Verma, 
AIR 1952 Pat 56, in paragraph (15). that 

"where workers may consider it wholly 
useless to make a demand on the manage- 
ment and prefer to move the appropriate 
machinery set up by the Government for 

the redress of their grievances 

it will be an industrial dispute” 


may not be correct if it is opposed to 
the above Supreme Court decision. In 
Goodyear (India) Limited v. Industrial 
Tribunal Rajasthan. Jaipur, (1968) 2 Lab 
LJ 682 at p. 698 = (AIR 1969 Raj 95 at 
p. 105) Mehta J.. purported to distinguish 
the decision of the Supreme Court in AIR 
1968 SC 529 referred to above, on the 
ground that in the case before him the 
employee had made an appHcation to the 
Conciliation Officer challenging the termi- 
1970 Delhi/5 III G — 26 


nation^ of his services and requesting 
for reinstatement and the employer op- 
posed the reinstatement. The learned 
Judge did not consider that in the Supreme 
Court case also the application to the Con- 
ciliation Officer had been made. In ac- 
cordance with the usual procedure the 
connnents of the employer on the said ap- 
plication .might have been called for by 
the Conciliation Officer and at this stage 
the employer may have opposed the 
demand for reinstatement. Nevertheless, 
the Supreme Court held that no industrial 
dispute regarding reinstatement existed. 
We have re-examined our decision in 
LPA 65 of 1968 (Delhi) referred to above, 
dismissing the appeal against the decision 
of Kapur J. in that case in C. W. No. 1061 
of 1968, D/- 14-8-1968 (Delhi). We find 
that in that case a demand by some work- 
men including all the workmen of the 
subordinate staff had at first been made 
on the Management and was refused by 
the Management. That dispute was not 
referred to industrial adjudication, inas- 
much as it had not been supported by a 
substantial number of workmen, but later 
the same industrial dispute in respect of 
the subordinate staff only was referred to 
industrial adjudication as between the 
management and the subordinate staff 
only. The subordinate staff did not re- 
peat their demands to the management 
again before the reference was made. But 
the demand of the subordinate staff was 
included in the first demand made by 
them and some others on the Management. 
In that case, therefore, an industrial dis- 
put between the subordinate staff and 
die management had come into existence 
before the said industrial dispute was re- 
ferred to adjudication by the management. 
It is not quite clear if the following ob- 
servation of Mack, J. in Kandan Textile 
Ltd. V. Industrial Tribunal, Madras, AIR 
1951 Mad 616 paragraph 26, takes the 
view that a demand not directly made on 
the Management could be made on the 
Labour Commissioner and would still con- 
stitute an industrial dispute. The obser- 
vation is as follows:— 

"This may have been in law an indus- 
trial dispute brought as it was to the 
notice of the Government by one of its 
responsible officers, which would have 
justified a reference to a Tribxmal of a 
dispute of very limited scope.” 

We are of the view that the decision of 
the Supreme Court in AIR 1968 SC 529 
referred to above, has finally established 
the proposition that a demand by the 
workmen must be raised first on the 
Management and rejected by them before 
an industrial dispute can be said to arise 
and exist and that the making of such a 
demand to the Conciliation Officer and its 
communication by him to the Manage- 
ment, who reject the same is not sufficient 
to constitute an industrial dispute. The) 
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decisions and dicta of some of the High 
Courts to the contrary can no longer be 
considered good law. 

14. It is dear that Section 2-A enables 
the Government to refer to adjudication 
an industrial dispute between an, indivi- 
dual workman and his employer. The 
previous view that an industrial dispute 
must be between the employer on the one 
side and the workmen collectively on the 
other side or at any rate the dispute of 
an individual workman must be sponsored 
collectively by the other workmen to con- 
stitute an industrial dispute is to that ex- 
tent superseded by legislation. It is true 
that the insertion of Section 2-A in the 
Act was not accompanied by consequential 
changes in the Act to make it clear that 
even a dispute between a single workman 
and the employer can constitute an indus- 
trial dispute. But the relevant provisions 
m the Act referring to "workmen” would 
henceforth have to be construed as in- 
cluding "workman”, so that Section 2-A 
is harmonised with the rest of the provi- 
sions of the Act. At any rate Section 2-A 
being a later provision is in no danger of 
being impliedly repealed by the older 
provisions. The implied repeal can only 
be of an older provision by a later provi- 
sion. Further, the expression "industrial 
dispute” as used in Entry 29 of the Con- 
current Legislative List in the Govern- 
ment of India Act, 1935 was not based on 
any judicial decisions constrtiing the said 
expression as relating only to a dispute 
between the workmen collectively and 
their employer. It cannot be said, there- 
fore, that the use of the said expression 
in the Act necessarily meant a dispute 
between the employer and the workmen 
collectively. Entry 22 of the Concurrent 
List of the Constitution, therefore, did not 
use the said expression as being restricted 
to disputes of workmen collectively. 
Parliament was. therefore, competent to 
'enact Section 2-A imder Entry 22 of the 
Concurrent List of the Constitution. Even 
if it is assumed for the sake, of argument 
that entry 22 of the Concurrent List was 
not wide enough to include the dispute, of 
an individual workman with his employer. 
Parliament could legislate about such hn 
individual dispute under the residuaiw 
entry 97 of the Union List read with’Arti- 
cle 248 of the Constitution, on the ground 
that the subject fell outside the Concur- 
rent List and the State list of the Con- 
stitution and the Parliament had there- 
fore, unrestricted power to legislate upon 
jit. This contention has therefore, no sub- 
‘stance, 

15. The claim of respondent Wo. 3 in 
annexure 'D’ is for the setting aside of the 
retrenchment and for the reinstatement. 
According to his learned counsel it is 
covered by Items 3 and 6 of the Second 
Schedules and item 10 of the Third 
Schedule of the Act. The learned counsel 


for, the petitioner, howfever, contends that 
the word "non-employment” used in the 
reference is vague. This argument over- 
looks the fact that the very definition of 
"industrial dispute” in Section 2 (k) of 
the Act says that the dispute or difference 
which is connected with "the employment 
or non-employment” is an industrial dis- 
pute. The word "hon-employment” would, 
therefore, include retrenchment as w^ as 
refusal to reinstate, which is the grievance 
of • respondent No. 3. We are fortified in 
this view by the decision of the Federal 
Court in Western India Automobile As- 
sociation V. Industrial Tribunal, Bombay, 
1949 Lab LJ 245 at pp. 248 and 249 = 
(AIR 1949 FC 111 at pp. 114, 115) and the 
Gujarat High Court decision in Sindhu 
Resettlement Corporation v. Industrial Tri- 
bunal, (1965) 2 Lab LJ 268 at pp, 276 and 
277 (Guj) which was not reversed by the 
Supreme Court on this point. 

16. For the above reasons, we quash 
and set aside the order of reference dated 
28-11-1968, copy of which is at aimexure 
'A’ to the writ petition, and direct the 
Labour Court, Delhi, presided over by 
Shri R. K. Bawaja not to entertain the 
same. We make no order as to costs. 

Petition allowed. 
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S. Hamam Singh and others. Petitioners 
V. Lieutenant Governor, Delhi and 
another. Respondents. 

Civil Writ Petn. No. 560 of 1967, D/- 
29-5-1969. 

(A) Requisitioning and Acquisition of 

Immoveable Property Act (1952), S. 3 (1) 
and Cl. (a) of first proviso to sub-s. (2) — • 
Property used by owner, for commercial 
purpose is not excepted under the proviso 
— ^Premises used by owner for commercial 
purpose — Order, requisitioning premises 
for accommodating Government servant 
cannot be quashed. (Para 12) 

(B) Requisitioning and Acquisition of 

Immoveable Property Act (1952), S. 3 — 
Notice of requisition — Claim by owners 
that they were bona fide using premis^ 
as residence for themselves and their 
families on date on which notice was 
served — Burden is on owners to prove 
requirements of Cl. (a) of Ist proviso to 
sub-section (2) of S. 3 — Mere fact that 
rations were drawn on, the card issued in 
favour of the owner does not necessarily 
establish by itself that the owners were 
actually residing in the premises at the 
material time. (Para 14) 

(C) Constitution of India, Art. 226 — 
Error apparent on face of record— Errors 
in , appreciation of docmnentary evidence 

IM/KM/E355/69/CWM/P, . ■ 
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or errors in drawing inferences cannot he 
said to he errors of law, and can he cor- 
rected only hy a Court hy sitting as a 
Court of append and not under Art. 226. 
ADR 1960 SC 1168, PoU. (Para 19) 

Cases Referred; Chronological Paras 
(I960) AIR 1960 SC 1168 (V 47). 

Kaushalya Devi v. Bachittar 

Singh 19 

Shiv Charan Singh, for Petitioners; Brji 
Bansh Kishore, for Respondents. 

ORDER: — This writ petition has been 
filed by S. Harnam Singh and his four 
sons, namdy, Nirmal Singh, Ishar Singh, 
Harminder Singh and Jag jit Singh (peti- 
tioners 1 to 5), against the Lt. Governor, 
Delhi (respondent No. 1) and Shri B. N. 
Tandon, Collector, Delhi (respondent 
No. 2). praying for the issuance of a writ 
of certiorari quashing an order of res- 
pondent No. 1, dated 12-5-1967, and an 
order of respondent No. 2, dated 13-9-1966. 

2. The petitioners constitute a Joint 
Hindu Faniily, _and Harnam Singh (peti- 
tioner No. 1) is the 'Karta’ of the said 
joint family. The petitioners are the 
owners of house property No. 9760/XVI/ 
IC/36, Rohtak Road, New Delhi. On 15-7- 
1966, the petitioners Nos. 2, 4 and 5 were 
served with a notice (Amnexure 1) by res- 
pondent No. 2 under Section 3 of the Re- 
quisitioning and Acqiiisition of Immove- 
able Property Act (No. 30 of 1952) re- 
quiring them to show cause why a portion 
of the said property described in the 
schedule to the notice should not be re- 
quisitioned for the public purpose, namely, 
of accommodating Government servants. 
The portion of the property sought to be 
requisitioned was described in the schedule 
to the notice as imder: — 

“Two flats (two rooms each) on the 
ground floor, two mianis, one garage and 
a 'miani’ above it, and one room on the 
first floor.” 

3. On 25-7-1966, the petitioners sent 
a reply stating that they were the owners 
in occupation of the portion of the pro- 
perty sought to be requisitioned, while 
the other portions of the property were 
in the occupation of tenants. The peti- 
tioners appeared before respondent No. 2 
and submitted certain documentary evi- 
dence in support of their contention. Ac- 
cording to the petitioners, they brought to 
the notice of the respondent No. 2 that 
one garage, a miani above it, and one room 
on the first floor of the house in question 
formed a workshop, store and office res- 
pectively of Messrs. Hiridustan Electric and 
Manufacturing Company of which the 
petitioner No. 1 was the sole proprietor. 
They produced certain documents to show 
the existence and the functioning of tioe 
workshop, and contended that the portion 
whidi was wholly used for a commercial 
pmpose could not be requisitioned for 
residential purpose. As for the other por- 


tion of the premises sought to be requisi- 
tioned. the petitioners stated in the writ 
petition that they brought to the notice of 
respondent No. 2 that they were occupying 
the same as residence for themselves and 
the members of their family, and that they 
had no other residential accommodation at 
Delhi. According to them, they produced 
documentary evidence before the Collector 
in support of their contention. 

4. Respondent No. 2 passed an order 
(Annexure II), dated 13-9-1966, rejecting 
the contentions of the petitioners, and 
directing that the aforesaid portion of the 
premises be requisitioned. Annexure 'A’ 
filed by respondent No. 2 along with his 
written statement in opposition to the 
present writ petition contains the reasons 
for which the Collector passed the order 
(Annexure II), dated 13-9-1966, requisi- 
tioning the portion of the premises in 
question. It was stated therein that in- 
formation was received from the Director 
of Public Relations, Delhi Administration, 
Delhi, that the portion of the premises in 
question owned by the petitioners was 
lying vacant and was considered suitable 
for providing residential accommodation 
to the officers of the Administration, that 
as the said portion of the premises was 
required for a public purpose being the 
purpose of the Union, a notice xmder Sec- 
tion 3 (1) of the Act 30 of 1952 was issued 
and served on the owners of the premises 
on 15-7-1966, that a telephonic message 
was received from some one who did not 
like to disclose his identity to the effect 
that after the receipt of the requisitioning 
notice the landlords (petitioners herein) 
had started moving into the house, that 
thereupon the Sub-Divisional Magistrate 
of the liaqa was deputed to inspect the 
spot on the same evening, that after ins- 
pection, the Sub-Divisional Magistrate had 
reported that he saw four bifllock carts 
standing outside the house tinloading 
household articles, that some of the 
packages were lying in the varandah and 
inside the rooms still unpacked, and that 
a few neighbours who were questioned by 
the Magistrate infoimed him that the 
ground floor had been lying unoccupied 
till then, that the landlords, through their 
counsel, in reply to the notice of requisi- 
tion, objected to the proposed requisition 
on the ground that tiie premises were 
under their bona fide use, that tlie land- 
lords were given a personal hearing by tiie 
Collector on 18-8-1966, that tiie landlords 
(petitioners herein) pleaded that the pre- 
mises were in their bona fide personal 
use and submitted a ration card, milk 
card and electricity bills, etc., that the 
Collector did not find any substance in 
their statements or in the documents 
filed by them, and was satisfied that the 
portion of the premises in question was 
actually lying vacant and was occupied 
only after the issue of the requisitioning 
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notice with a view to defeat the requia- 
tioning proceedings, and that, therefore, 
he passed the impugned order requisition- 
ing the portion of the premises in ques- 
tion. 

5. Shri Shiv Charan Singh stated that 
on the date on which the Collector passed 
the order, the documents filed before him 
by the petitioners were returned to the 
petitioners. 

6. Against that order, the petitioners 
filed an appeal before respondent No. i 
under Section 10 of the Bequisitioning and 
Acquisition of Immoveable Property Act 
(30 of 1952). In that appeal, they con- 
tended before respondent No. 1 that the 
portion of the premises used for com- 
mercial purpose could not be requisitioned 
for accommodating Government servants, 
that the other portion of the house 
could not be requisitioned- as it was being 
used by them as their residence, and that 
in any event tiie property shoiild not be 
requisitioned and they should not be dis- 
possessed without prowding them with an 
alternative accommodation. They also 
contended that the report of the Sub-Divi- 
sional Maj^strate could not be taken into 
consideration against the petitioners. IJVhen 
the appeal came up before the Lt. Gov- 
ernor, the petitioners filed the documents 
which they had filed before the Collector 
and which were returned to them on the 
date on which the order of the Collector 
was passed. By an order (Annexure III)r 
dated 12-5-1967, respondent No. I dismis- 
sed the appeal 

7. In his order (Annexure m), dated 
12-5-1967, the Lt. Governor stated that 
the petitioners herein produced before him 
a ration card, mtik-card, telephone bills. 
Air tickets, and a pass book of a Bank in 
support of their contention that they were 
in actual possession of the portion of the 
premises in question on 15-7-1966. On an 
examination of the said documents, the 
Lt. Governor came to the conclusion that 
the said documents did not tiiow that the 
portion of the premises in question was 
in the occupation of the petitioners when 
it was requisitioned. He accordingly held 
that the petitioners were tmable to sub- 
stantiate their contention tiiat the portion 
of the premises in question was in their 
occupation at the time when it was . re- 
quisitioned on 15-7-1966. He also noted 
that it appeared to him that an attempt 
was made by the petitioners to occupy the 
house after the requisition proceedings 
had started. In that view, the Lt. Gov- 
ernor dismissed the appeal. 

8. The petitioners thereupon filled the 
present writ petition praying that the ap- 
pellate order (Annexure HI), dated 12-5- 
1967, and the order of the Collector (An- 
nexure H), dated 13-9-1966, may be 
.quashed. 

9. Shri Shiv Charan Singh, the learn- 
ed counsel for the petitioners, contended 
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that the orders of the Lt. Governor and 
the Collector were quite contrary to the 
documentary evidence produced b.y the 
petitioners to show that they were in oc- 
cupation of a portion, of the premises 
sought to be requisitioned, that the . two 
orders were ‘ vitiated by errors apparent 
on the face of the record, and that they 
were, therefore, liable to be quashed. . ' 

.10. Before dealing with the said con- 
tention, it is necessary to refer to the pro- 
visions in Section 3 of the Bequisitioning 
and Acquisition of Immoveable Property 
Act (No. 30 of 1952), which rims as underj 

"3. Power to requiation Immovable 
property—* 

(1) Where the competent authority is of 
opinion that any property is needed or 
likely to be needed for any public purpose, 
being a purpose of the Union, and tiiat 
the property should b.e requisitioned, the 
competent authority,— 

(a) shall call upon the owner or any 
other person who may be in possession of 
the property by notice in writing (speck- 
ing therein the pmpose of the requisition) 
to show cause, within fifteen days of the 
date of the service of such notice on him, 
why the property should not be requisi- 
tioned; and 

(b) may, by order, direct that neither 
the owner of the property nor any other 
person shall, without permission . of the 
competent authority, dispose of, or struc- 
turally alter, the property or let it out 
to a tenant until the expiry of such period, 
not exceeding two months, as may be 
specified in tiie order. 

(2) If, after considering the cause. If 
any, shown by any person interested in the 
property or in possession thereof, . the 
competent authority is satisfied that it is 
necessary or ei^edient so to do, it may, 
by order in writing, requisition the pro- 
perty and may make such orders as ap- 
pear to it to be necessary or ei^edient in 
connection ..with the requisitioning; 

Provided that no property or part there- 
of — , 

(a) which is bona fide used by the owner 
thereof as the residence of himself or his 
family, or 

(b) which is exclusively used either for 
religious worship by the public or as a 
school, hospital, public library or an 
orphanage or for the purpose or accom- 
modation of persons connected with the 
management of such place of worship or 
such school, hospital, library or orphan- 
age, shall be requisitioned: 

Provided further that where the reqi^I- 
tioned property consists of premises 
which are being used as a residence by a 
tenant for not less than two months irn- 
mediately preceding the date of the ser- 
vice of notice under sub-section (1), the 
competent authority shall provide such 
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tenant ■with alternative accommodation 
which, in its opinion, is suitable.” 

11. Sub-section (1) of Sec. 3 empowers 
the competent authority to call upon the 
owner or any other person who may be 
in possession of the property to show 
cause _ why the property should not be re- 
quisitioned. Sub-section (2) provides that 
the competent authority, after consideiing 
■jhe cause, if any, shown by any person 
interested in the property or in ■posses- 
sion thereof may, if it is satisfied that it 
is necessary or expedient to requisition 
the property, requisition the property by 
an order in ■writing. The first proviso to 
sub-section (2), however, pro^vides, inter 
alia, that no property or part thereof 
which is bona fide used by ■the o^wner 
thereof as the residence of himself or his 
family shall be requisitioned. The second 
pro'viso to sub-section (2) pro^vides that 
where the requisitioned property conasts 
of premises which are being used as a 
residence by a tenant, the competent 
authority should pro^uide such tenant ■with 
suitable alternative accommodation. We 
are concerned in tins ■writ petition only 
■with clause (a) of the first pro^viso. Ac- 
cording to this clause, if ■&€ premises 
sought to be requisitioned is bona fide us- 
ed by the ovmer -thereof as the residence 
of himself or his family, it cannot be re- 
quisitioned. Therefore, the question for 
consideration before the Collector was as 
to whether the petitioners were bona fide 
using the portion of the premises sought 
to be requisitioned as the residence of 
themselves or their family on 15-7-1966 
when the notice under S. 3 of the Act was 
served upon them. 

12. In support of Ins contention that 
the two impugned orders are liable to be 
quashed, Shri Shiv Charan Singh submitt- 
ed firstly that the notice of requisition 
was itself illegal for the reasons : — 

(al that the portion of the premises 
which was being used for commer- 
cial purpose could not be requisi- 
■tioned for residential purpose; and 

(b) that the other portion of the pre- 
mises sought to be requisitioned 
was in the use of the owners (Peti- 
tioners! as the residence of them- 
selves and their families, and -was, 
therefore, excepted from -the pro- 
sions in Section 3 (1) of the Act by 
■virtue of the pro-vision in Cl. (a) 
of -the first pro-viso to sub-section (2) 
of S. 3 of the Act. 

The first reason mentioned above is ob- 
■vioudy incorrect. Under sub-section (1) 
of Section 3, the competent authority can 
requisition "any property”, and clause (a) 
of the 1st pro-viso to sub-section (2) excepts 
property used bona fide by its o-wner or 
his family only "as residence”. Property- 
used by the o-wner for commercial pur- 
pose is not excepted -under the pro-visos 
to sub-section (2). 


13. The second reason mentioned above 
would be correct if, in fact, the petitioners 
were bona fide using the portion of the 
premises as residence for -themselves and 
their families bn 15-7-1966, the date 
on which the notice under Section 3 was 
s^ed on the petitioners. As the pro-vi- 
sion in- Cl. (a) of -the 1st pro-viso to sub- 
section (2) is an exception to the general 
pro-vision in sub-section (1) of S. 3, the 
burden of pro-ving the requirements of 
Cl, (a) rests on the o-wner of the property 
who claims the benefit of -the exception 
provided by the clause. It is, therefore, 
for the petitioners to establish that -the 
portion of the premises which is claimed 
by them to fall -within the exception was 
being bona fide used by them and their 
families on 15-7-1966. The petitioners 
sought to prove the same by producing 
certain documents before tbe Collector 
and the Lt. Governor. The said documents 
were considered by the Collector and the 
Lt. Governor who, however, held that the 
said documents did not establish the claim 
of the petitioners. The main documents 
were: — 

(1) Ration Card; 

(2) Milk Card; 

(3) Telephone bills; 

(4) Electricity and water bills; and 

(5) Pass book of a bank, 

14. Shri Shiv Charan Singh argued 
that the Collector did not r^er to and 
consider the said documents in detail, and 
that his order was, therefore, vitiat^. It 
is true that the Collector did not separate- 
ly refer to and deal with each of the 
documents. However, he did refer to them 
all together and expressed his -view that 
he did not find any substance in the con- 
tention of the petitioners based on the 
said dociunents. He did take them into 
consideration in coming to a conclusion 
and passing the order, dated 6-9-1966. ^e 
Lt. Governor, however, dealt -with each of 
the documents and stated how they did 
not support the contention of the peti- 
tioners. As regards the ration card, the 
Lt. Governor observed that it did not bear 
any date of issue. Shri Shiv Charan Singh 
pointed out that the ration card did bear 
■the date of issue, namely, 20-12-1965. It 
is true that the observation of the Lt. 
Governor was not correct. But, the said 
error does not really help the petitioners. 
The date of issue of the ration card was 
20-12-1965 and -the duration of the ration 
card was for 52 weeks, Le. one year from 
the date of issue. The various columns 
on the ration card for the 52 weeks were 
crossed in ink and Shri Shiv Charan Singh 
argued that -the ration card sho-ws that it 
was utilised by the family of the peti- 
tioners for one year from 20-12-1965 -to 
20-12-1966, and that, therefore, -they should 
be held to have been residing in -the pre- 
mises in question during -the said period. 
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The argumrat is no doubt attractive. But, 
jthe mere fact that rations were draym on 
the card does not necessarily establish by 
'itself that the petitioners were_ actually 
■residing in the premises ' during that 
period. The ration card cannot, therefore, 
be regarded as evidence which shows the 
occupation of the premises in question by 
the petitioners on 15-7-1966. 

15. As regards the milk card, the Lt. 
Governor pointed out that it was for the 
year 1966, but it did not show any issue 
of milk on the basis of that card. The 
comment of the Lt. Governor is quite 
justified as the card produced by the pejti- 
tioners does not show any issue of milk 
on the basis of the card. 

16. As regards the telephone bills 
which were marked as Exhibits D-1, D-2 
and D-3 before the Lt. Governor, the Lt. 
Governor commented that they pertained 
to the years 1962 and 1966. Exhibit D-1, 
is a telephone trunk call bill for a call 
made on 21-10-1962. Exhibit D-2 is a 
similar bill for two trunk calls made on 
1-11-1966 and 15-11-1966. Exhibit D-3 is 
also a similar bill for about 5 calls made 
in October, 1966. Thus, the said telephone 
bills also cannot be regarded as evidence 
which shows the occupation of the Premises 
in question by the petitioners on or about 
15-7-1966. The electricity bills relied 
upon by the petitioners were marked as 
exhibits D-4 and D-5 in the appeal before 
the Lt. Governor. They pertain to July, 
1961 and Aprik 1967. The said bills again 
do not establish that the petitioners were 
in occupation of the premises in question 
when the notice of requisition was issued. 

17. The Pass Book of the banlc relied 
upon by the petitioners was one issued by 
■&e New Bank of India limited, Delhi, in 
the name of M/s. Hindustan Electric 
Manufacturing Company, and as pointed 
out by the Lt. Governor, it shows that 
there were no transactions after August, 
1961. Thus, the Pass Book also is not of 
any assistance to the petitioners. 

18. On an examination of the above 
documents, 1lie Lt. Governor held that the 
petitioners were unable to substantiate 
their contention that the premises was 
within their occupation as residence at the 
time when it was requisitioned. The 
documents bear out the conclusion of the 
Lt. Governor. If really the petitioners 
were in occupation of the portion of the 
premises in question on 15-7-1966 as their 
residence, they could have easily produc- 
ed reliable documentary evidence such as 
electricity and water bills for the periods 
immediately before and after 15-7-1966 
and also oral evidence of their neighbours. 
In the circumstances, it cannot be said 
that the Collector and the Lt. Governor 
were not justified in coming to the con- 
clusion which they did. 
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19. As held by the Supreme Court in 
Kaushalya Devi v. Bachitar Singh, AIR 
1960 SC 1168, a finding based on no evi- 
dence is an error of law apparent on the 
record, but errors in appreciation of 
docimentary evidence or errors in draw- 
ing inferences cannot be said to be errors 
of law, and can be corrected only by . a 
Court sitting as a Court of appeal 

not under Art. 226 of,- the Constitution. 
It follows from the above discussion that 
there is no valid ground for interference 
with the findings of the. Collector , and the 
Lt. Governor under Art. 226 of the Con- 
stitution. 

20. It appears from the records that — 

fl) Two air tickets from Bombay to 

Delhi in the names of N. S. Chawla 
and I. S. Chawla (Nirmal Singh and 
Ishar Singh); 

(2) Municipal Corporation Licence No. 
6767, dated 22-11-1962, regarding 
IC/36, Rohtak Road; 

(3) Import licence from April to 
September, 1961; 

f4) Certification of registration valid 
with efiect from 26-12-1960 for 
local sales tax regarding IC/36, 
Rohtak Road; 

(5) Certificate of registration for Cen- 
tral sales tax Re: IC/36, Rohtak 
Road; and 

(6) Electoral RoU, 1965 for Karol Bagh 
Parliamentary Constituency, 

were also produced before the Lt. Gov- 
ernor. They were not referred to by the 
Lt. Governor presumably because they 
were not relied upon by the petitioners. 
Shri Shiv Charan Singh frankly stated, and 
in my opinion rightly, that they all do 
not directly show that the petitioners 
were in occupation of the portion of pre- 
mises in question as their residence on or 
about 15-7-1966. 

21. Shri Shiv Charan Singh advanced 
another argument that the Collector relied 
upon the report of the Sub-Divisional 
Magistrate which the petitioners were not 
shown or given an opportunity to explain 
or adduce evidence in rebuttal thereof. It 
is true that the report of the Sub-Divi- 
sional Magistrate as to what he observed, 
on 15-7-1966 was referred to in tlie order 
of the Collector and also in the order of 
the Lt. Governor. But a reading of the 
said orders shows that they referred to 
the same not as a piece of evidence against 
the petitioners, but only as one of the 
facts in the case. In any case, the Col- 
lector and the Lt. Governor considered 
the documents relied upon by the peti- 
tioners in support of their main contention 
that they were using the portion of the 
premises sought to be requisitioned as a 
residence of themselves and their families, 
md came to a conclusion against the peti- 
tioners. In the circumstances, the orders 
of the Collector and the Lt. Governor 
cannot be regarded to have been vitiated 
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by their reference to the report made by 
the Sub-Divisional Magistrate. 

22. For the foregoing reasons, I hold 
that no valid ground has been made out 
for interference 'with the impugned 
orders of the Collector and the Lt. Gov- 
ernor, tinder Art. 226 of the Constitution. 
The writ petition, therefore, fails and is 
dismissed. In the circumstances, I make 
no order as to costs. 

Petition dismissed. 
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H. R. KHANNA AND 
T. V. R. TATACHARI JJ. 

Nanak Singh, Petitioner v. Union of 
India and others. Respondents. 

Civil Writ Petn. No. 331 of 1968, D/- 
24-4-1969. 

(A) Constitution of India, Article 16 (1) 

— Railway Establishment Code, Vol. H, 
R. 2046 — Posts of Senior Accountants 
and Inspectors of Station Accounts are not 
similar — Difierent age of retir^ent pre- 
scribed for two posts — No violation of 
Article. 

The Senior Accountants and Senior 
Inspectors of Station Accounts are not 
similarly situated. It is true that there 
is some similarity between the two posts 
in certain respects, viz. the scale of pay 
and promotion to the next higher grade 
of Class 11 Service (Assistant Accounts 
Officer). But the functions and duties of 
the two posts are basically difierent, in 
that the functions and duties of a Senior 
Accountant are essentially of a clerical 
nature, while the functions and duties of 
a Senior Inspector of Station Accounte 
mainly involve inspection and supervi- 
sion. It cannot, therefore, be said that 
Senior Inspectors of Station Accounts and 
Senior Accountants are si^arly situated, 
and consequently the difference in the 
treatment by the Railway Board in the 
matter of age of retirement of the in- 
cumbents in the two posts cannot be held 
to be violative of the provision in Arti- 
cle 16 (1) of the Constitution of India. 

(Para 10) 

(B) Civil Services — Railway Establish- 
ment Code, Vol. n, R. 2046 (2) (a) and (b) 

— Expression "Ministerial servant” — 
Meaning — Inspector of Station Accounts 
is not one — Declaration by Railway 
Board — Effect — Subsequent cancella- 
tion — No violation of Art. 311 (2) 
(Constitution of India, Art. 311 (2)). 

A senior Inspector of Station Accounts 
is not a ministerial servant ^d as such 
his retirement from service is governed 
by R. 2046 (2) (a) i.e. 58 years and he can- 
not getthebmefit^o£^^_2046^^(2Wb)jmdw 
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which the age of retirement is 60 years. 

(Para 8) 

The term "ministerial servant” is defin- 
ed in R. 2003 of the Rahway Establish- 
ment Code. According to the first part 
of the definition, in order that an em- 
ployee of the Railway can claim to be a 
'ministerial servant’, his duties have to be 
"entirely clericaL” The duties of a Senior 
Inspector of Station Accounts are not 
"entirdy clerical” because his duties in- 
clude inspection also: therefore he is not 
a ministerial servant under the first part. 
The second part of the definition however, 
provides that any other class of servants 
may be specially defined as 'ministerid 
servants’ by a general or specid order of 
a competent authority viz. the Railway 
Board under R. 2303 (5). (Para 5) 

The dedaration of a dass of the Rail- 
way employees as "Ministerid servants” 
as envisaged by the second part of ■&e 
definition in Rde 2003 (17) is a matter of 
policy, and it is entirdy for the Railway 
Board to formulate its policy. It is also 
open to the Railway Board to change its 
policy from time to time, and when it 
does so change its policy and cancels Its 
earlier declaration, it only exercises the 
power vested in it without reference to 
any particular individuaL Further, the 
power of the Board to dedare certain 
dasses of Railway employees as "Minis- 
terial” is by virtue of the power confer- 
red upon it by Rule 156 of the Railway 
Establishment Code, Volume I, to make 
rules of general application to Railway 
servants under its control, read with 
R. 2003 (5) and Serial No, 1 in Appendix 
32 in the Code, Volume U. Therefore, 
when in exercise of the said power the 
Board either makes a dedaration or 
cancels an earlier declaration affecting a 
dass of employees in general, no question 
of giving a notice to the employees to show 
cause against the proposed action of the 
Board arises, nor any question of viola- 
tion of prindples of natural justice or the 
provisions of Art. 311 (2) is involved. 

(Para 8) 

Wazir Chand Chopra, for Petitioner;' 
B. B. Nanak Chand, for Respondents. 

T. V. E. TATACHARI J. The peti- 
tioner, Nanak Singh, has filed this writ 
petition under Art. 226 of the Constitution 
of India, praying for the issuance of a 
writ of mandamus, directing the respon- 
dents to forebear from giving effect to 
their order to retire the petitioner with 
effect from 24-4-1968, and further direct- 
ing them to retain the petitioner in service 
till he attains the age of 60 years, or for 
the issuance of a writ of certiorari quash- 
ing the aforesaid impugned order. 

2. The petitioner was bom on 24-4- 
1910. He was appointed as a Clerk, Grade 
n, inthe Audit Department of the Northern 
Western Railway on 4-8-1927. Later, the 
Au^t & Accounts Departments were 
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separated, and as a consequence thereof 
he was transferred to the Accounts Depart- 
ment of the aforesaid Kailway. He was 
confirmed as Clerk, Grade II, provisional- 
ly on 1-4-1930, and finally on 30-12-1930. 
Thereafter, he passed . the prescribed 
Departmental examination of the Accoimts 
Department in Nov^ber, 1943, and he 
was promoted to the. post of Junior Ins- 
pector of Station Accounts in Jime, 1944. 
Subsequently, on 24-12-1958 he was pro- 
moted, to the post of Senior Inspector of 
Station Accounts, and later he was con- 
firmed in the said post with effect from 
21-3-1960 in the grade of Rs. 435-20-575. 
While he was working as Senior Inspector 
of Station Accounts, TrafiSc Accounts 
Department, Northern Railway, DeM- 
Kishangani, Delhi, the General Manager, 
Northern Railway, published in the 
Northern Railway Gazette on 16-11-1987 
an announcement (Annexure ’A’) to the 
effect that the petitioner would be retired 
from service with effect from 20-4-1968 
i.e. on his attaining the age of 58 years 
Thereupon, the petitioner claiming that 
he was a ministerial servant, and that 
having entered service prior to the year 
1938, was entitled to remain in service 
till he attained the age of 60 years as per 
Cl. (2) (b) of Rule 2046 (F. R, 56) of the 
Indian Railway Establishment Code, 
Volume II, filed the present writ petition 
praying for the reliefs already set out 
above. 

3. The Rule 2046 (2) relied upon by 
the petitioner reads as under: — 

'*2046 (F. R. 56) (2) (a) Except as other- 
wise provided in this Rule, every Railway 
servant shall retire on the day he attains 
the age of 58 years. 

(b) A ministerial Railway servant who 
entered Government service on or before 
the 31st March, 1938, and hdd on the 
date 

(i) a lien or a suspended lien on a per- 
manent post, or 

(ii) a permanent post in a provisional 
substantive capacity under clause (d) of 
Rules 2008 and continued to hold the same 
without interruption until he was con- 
firmed in that post. 

"shall be retained in service till the day 
he attains the age of 60 years.” 

4. The respondents in the writ petition 
are (1) Union of India represented by the 
General Manager, Northern Railway, (2) 
The Finandal Adviser and Chief Accounts 
Officer, Northen Railway, (3) The Deputy 
Chief Accounts Officer, Traffic Accoxmts, 
Northern Railway, and (4) The Railway 
Board, Ministry of Railways, Government 
of India. The contention of the respon- 
dents is that the petitioner was a per- 
manent holder of the post of Senior Ins- 
pector of Station Accoimts, but the said 
nost was hot a ministerial post and the 
petitioner was not a ministeral servant 
and the CL 2046 (2) (b) of the Indian Rail- 


way Establishment Code, Voluma ;n, did 
not apply to the petitioner, and that his 
retirement at the age of 58 years was 
quite in accordance with Rule 2046 (F. R, 
56) (2) (a). The petitioner, . admittedly, 
entered Government service before 31-3- 
1938 and held on that date a lien on a 
permanent post,. , viz. the post of Clerk, 
Grade H, in which he Was confirmed on 
30-12-1930. But, in order to get the bene- 
fit of the provision in Rule 2046 (2) Qj), 
he had to be a ministerial Railway ser- 
vant. Thus, the controversy between the 
parties is as to whether the petitioner was 
ministerial servant or not. 

5. The term 'ministerial servant’ is 
defined in Rule 2003' (F. R. 9) (17) of the 
Indian Railway Establishment Code, 
Volume n, as unden — • 

“Ministerial servant means a Rmlway 
servant of a subordinate service whose 
duties are entirely clerical and any other 
class of servants specially defined as such 
by general or special order of a com- 
petent authority.” 

According to first part of the definition, in 
order that an employee of the Railway 
can claim to be a 'ministerial servant’, his 
duties have to be "entirely clerical.” Shri 
Chopra, the learned counsel for the peti- 
tioner, did not contend, in our opinion 
rightly, that the duties of a Senior Ins- 
pector of Station Accoimts are "entirely 
clerical” because his duties include ins- 
pection also. The second part of the defini- 
tion, however, provides that any other 
class of servants may be specially defined 
as 'ministerial servants’ by a general or 
special order of a competent authority, and 
Shri Chopra’s contention is that the Senior 
Inspectors of Station Accoimts were, in 
fact, specially defined as 'ministerial ser- 
vants’ by the competent authority. It 
has, therefore, to be seen whether there 
was such a special definition by an order 
of the competent authority. 

6. According to Rule 2303 (F. R. 9) (5), 
"competent authority” in relation to tiie 
exercise of any power under the Rules, 
means the President or any authority to 
which such power is delegated in Appen- 
dix 32, Serial No. 1 in Appendix 32 in the 
Indian Railway Establishment ' Code, 
Volume n (second Reprint), 1951, shows 
that the power of the President to dec- 
lare a railway servant to be a ministerial 
servant was delegated, with reference to 
Rule 2303 (5), to all Heads of Departments. 
However, Rule 2283 (S, R. 310) (b) in the 
said Code of 1951 provided that — 

"Any power delegated by the Appendix 
XXXn tp a Head of a Department may 
be exercised by the Railway Board.” 

Thus, the competent authority for making 
a declaration that a Railway Servant was 
a ministerial servant was the Railway 
Board, 
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7. In 1951, the* Railway Board made a 
declaration No.E.48.RTl/9/2, dated l-8rl951 
(Annexure 'B’ to the writ petition), where- 
by certain categories of Railway servants 
were declared as ministerial for the pur- 
pose of Rule 2046 (2). Senior Inspectors 
of Station Accounts were not among the 
categories so declared in 1951. 

8. In 1958, Vol. U of the Indian RaH- 
way Establishment Code was reprinted 
(3rd Reprint) embodying all corrections 
and amendments made upto that year. In 
1959, a revised edition of Volume I of the 
Code was issued. As stated in the pre- 
fatory note to the revised edition, certain 
Appendices of the earlier Code were re- 
moved from the revised edition and em- 
bodied in the Indian Railway Establish- 
ment Manual, which was issu^ separate- 
ly. The said Manual was published in 1960 
embodying the aforesaid Appendices and 
“All administrative orders of Code, rules 
and allied Establishment matters issued by 
the Railway Board from time to time and 
current on 31st March, 1959.” In the pre- 
fatory note to the Manual, it was stated 
that "the provisions of this Manual do 
not supersede the Rules contained in any 
of the Indian Railway Codes and in case 


of conflict, the latter should prevail This 
Manual inay not be referred to as the 
final authority and a reference should 
always be made to tiie original orders on 
the subject.” Chapter I of the Manual 
is divided into sections 'A* to ’G’. Sec- 
tion '_B’ bears the heading "Rules for the 
recruitment and . training of Class in, 
Class IV and workshop staff”. It is sub- 
divided into sub-sections (I) to (TV). The 
rules in sub-sections (I) to (III) apply to 
Class in and workshop and artisan staff. 
Sub-sec. 011) deals with , the recruitment 
and training of the staS in various Depart- 
ments. One of them is the Accounts 
Department 0Xth) and paragraphs 48 to 
57 relate to the same. Paragraphs 48 to 
52 are given the heading "Ministerial 
Staff (Accoimts Department).” Para- 
graphs 53 and 54 are given the heading 
"Accounts Department (Cash and Pay 
Branch).”_^ Paragraphs 55 to 57 are given 
the heading "Other Ministerial staff on 
Railways.” The heading and paragraph 48 
run as imder. — 

"IX. Ministerial Staff (Accounts Depart- 
ment). 

48. The Classes included in this group 
and the normal channel of their promo- 
tion are as under: — 


Qerks Grade II 
(Rs. 60-180) 

Qerks Grade* I (Rs. 80-220) 


Sub-Head (Rs. 160-250) 

Senior Sub-Head 
(Rs. 200-300) 

I 

Junior Accountant 
(Rs, 200-350) 

Senior Accountant 
(Rs. 850-500) 


Stock Verifier (Rs. 160-250) 
Stock Verifier (Rs. 200-300) 


Junior Inspector of Station 
Accounts/Stores Accounts 
(Rs. 200-350). 

Senior Inspector of Station 
Accounts/Stores Accounts 
(Rs. 350-500)”. 


Shri Chopra relied upon the heading 
"Ministerial Staff”, and contended that as 
Senior Inspector of Station Accounts was 
shown in the diagram in the aforesaid 
paragraph, the description in the heading 
should be regarded as a declaration by the 
Railway Board that Senior Inspectors of 
Station Accoimts are ministerial servants. 
On the other hand, Shri Nanak Chand, 
the learned counsel for the respondents, 
contended that the diagram given m para- 
graph 48 was not intended to be a declara- 
tion or special definition within fte mean- 
ing of the second part of the defimtion of 
ministerial servant in Rule 2003 (17), but 


was intended only to show the normal 
channel of promotion for the classes of 
ofiScers included in the diagram. He also 
referred to paragraph 15, which is in sub- 
section 0II) of Section 'B’ in the Manual 
It runs as unden — 

"15. The diagram showing normal chan- 
nels of promotion which are reproduced 
in this sub-section are illustrative and not 
exhaustive and they should not be talcen 
to exclude dasses not specifically men- 
tioned, which, it may be the recognised 
practice for a particular administration to 
admit to any of the groups shown. It 
ghnIT, moreover, be open to the adminis- 
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tration to transfer staff from one grade to' 
another for which they may be fully Quali- 
fied, but. care must be taken to avoid, hard- 
ship to. staff already in the latter group,” 

At the end of the Manual is Appendix X 
with the heading "Concordance.” It pur- 
ports to show the authorities for the 
paragraphs occurring in . the various 
Chapters of the Indian Kailwav Establish- 
ment Manual. The authorities for para- 
graphs 48 to 52 are stated in the concor- 
dance as "Railway Board’s Letters Nos. 
E(NG)56/DE-III dated 20th December 1956, 
No. E(S)I-57 C, P. C. 40. dated 7th March, 
1957, and Case No. E. 56 (Manual) I/l-B.” 
Shri Nanak Chand produced the said 
letters and the Case mentioned in the 
Concordance for perusal by the Court, The 
two letters do not contain any reference 
to ministerial staff mentioned in the head- 
ing for paragraphs 48 to 52. The file relat- 
ing to the Case No. E-56 mentioned in 
the Concordance merely contains the ori- 
ginal drafts of paragraphs 48 to 52, etc. 
prepared prior to the publication of the 
Manual Thus, the authorities mentioned 
in the Concordance do not throw any 
further light on the question under con- 
sideration. Paragraph 15 referred to hy 
Shri Nanak Chand is also not of any help 
as it merely states that the diagrams 
should not be taken to exclude classes 
not specifically mentioned therein. We 
have thus only the description as "Minis- 
terial Staff (Accounts Department)” in the 
heading to paragraphs 48 to 52. The ques- 
tion is as to whether the said description 
amounted to a declaration or special defini- 
tion within the meaning of the definition 
of "Ministerial servant” in Rule 2003 (17) 
of the Code. 

Shri Chopra contended that it amount- 
ed to such a declaration in view of the 
words used in paragraph 48 of the Manual. 
He pointed out that immediately after the 
heading, the paragraph commenced with 
the words "the classes included in this 
group” and then stated that the normal 
channel of promotion of the said classes 
was as shown in the diagram set out 
thereafter, and that the words "this group” 
referred, in the context, to the ministerial 
staff in the Accounts Department men- 
tioned in the heading. He further pointed 
out that this view is further supported by 
the heading "Other Ministerial Staff on 
Railways” to paragraphs 55 to 57, that the 
said paragraphs dealt with three cate- 
gories, namely (1) Office Clerks (2) Typists 
and (3) Stenographers, that the duties of 
these three categories were entirely 
clerical, and that was why they were 
grouped under the heading "Other Minis- 
terial Staff on Railway”, and that reading 
the heading "Ministerial Staff (Accoimts 
Department)” to paragraphs 48 to 52 and 
the heading "Other Ministerial Staff oh 
Railways” to paragraphs 55 to 57. to- 
.. gather, it is dear tliat the Railway Board 


which published the Manual ^tended, to 
describe the .group of dasses mentioned in 
the diagram in para, 48. .as "Ministerial 
staff’ and it was only after describing the 
same in that manner that 'the . Railway 
Board proceeded to state in para. 48 that 
the normal channel of promotion of the 
said dasses was as set but in the diagram 
given in that paragraph. 

There appears to be some force in the 
contention of Shri Chopra that the use of 
the words "Ministerial staff” in the head- 
ing to paragraphs 48 to 52 did amount to 
a declaration spedally defining the various 
classes in the diagram mentioned in para- 
graph 48 as "Ministerial servants” within 
the meaning of the 2nd part of the defim- 
tion of "Ministerial servant” in R. 2003 
(17) of the Indian Railway Establishment 
Code. But, we consider that it is not 
necessary to express our opinion on the 
said contention as the paragraph 48 was 
subsequently substituted by a new para- 
graph with a different heading. 

' On 26-7-1962, the Railway Board issued 
a correction slip No, 67 whereby para- 
graph 48 was substituted by the following 
paragraph: — 

"Ministerial and Non-Ministeiial Staff. 

(Accoimts Department) 

48, The Classes induded in the group 
and the normal channel of their promo- 
tion are as under: — 

(For table see next page) 

It has to be noted that the heading was 
changed into "Ministerial” and "Non- 
ministerial staff”. The new heading mere- 
ly indicates that the classes of employees 
mentioned in the diagram include both 
ministerial and non-ministerial staff, and 
does not specif.y which of them are minis- 
terial staff and which are non-ministerial 
staff. While the previous heading was 
worded in a positive manner, the new 
heading k neutral. 

Shri Chopra argued that while there 
was a podtive declaration in 1960 that the 
classes of employees mentioned in the 
diagram were ministerial servants, the 
new heading does not make any specific 
declaration to the contrary and, therefore, 
the earlier declaration should be held to 
have continued to be in force. We are. 
unable to accept this argument. It is true 
that the new heading is, as already stated, 
neutral. But, the fact remains that the 
old heading was substituted by . the new 
one, and, therefore, it cannot be regarded 
to have continued in force. Even if tlie 
old heading had amounted to a declara- 
tion, the effect of Ihe correction made in 
1962 was to cancel the earlier declaration 
made in 1960 and substitute tiie new 
heading which, even according to Shri 
Chopra, does not amount to a declaration 
but was neutral, and no declaration has 
been made specially defining Senior Ins- 
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CLERKS., Gr. II 
(Rs, 110-180) 

CLERKS 'grade I 
(Rs. 130-800) 


Sub-Heads Stock Verifiers 

(Rs. 210-380) (Rs. 210-310) 


Junior Accountants 
(Rs. 270-435) 


Senior Accountants 
(Rs. 435-575) 


1 

Junior Inspectors 
of Station Accounts 
(Rs. 270-435) 


Junior Inspectors 
of Stores Accounts 
(Rs. 270-435) 


Senior Inspectors of 
Station Accounts 


(Rs. 435-575) 


Senior Inspectors 
of Stores Accounts 


(Rs. 435-575).” 


pectors of Station Accounts as ministerial 
servants after 26-7-1962. It was open to 
the Railway Board which was the com- 
petent authority either to declare or not 
to declare a class of Railway employees 
as ministerial servants, and, as sucl^ had 
imdoubtedly the power to cancel or change 
its earlier dedaration, even if there was 
one. In fact, Shri Chopra did not ques- 
tion the said power of the Boara. He 
however, contended that if the old heading 
had amounted to a declaration, even 
though the Board had the power to cancel 
or change its earlier declaration, it could 
do so only after giving notice to the peti- 
tioner affording him an opportuiuty to 
show cause against the proposed ^ange, 
and as no such opportunity was mven to 
the petitioner, the order cancelling the 
earlier declaration shoiild he quashed as 
being in violation of principles of natium 
justice and the provision in Art. 311 of the 
Constitution- This contention also is not 
tenable. 

The declaration of a class of the Rail- 
way employees as "Ministerial servants 
as envisaged by the second part of the 
definition in Rule 2003 (17) is a matter of 
policy, and it is entirely for the Railway 
Board to formulate its policy. It is also 
open to the Railway Board to change its 
policy from time to time, and when it does 
so change its policy and cancels its earlier 
declaration, it only exercises the power 
vested in it without reference to any 
particular individuaL In the present case, 
even if the old beading had amounted to a 
declaration as contended by Shn Chopr^ 
the Railway Board cancelled the same and 
substituted in. its place a new headmg 
which was neutral, and the effect of the 
change was general and was applicable to 
aU Senior Inspectors of Station Accounts. 
Further, the power of the Board to declare 
certain classes of Railway employees as 
"Ministerial” is by virtue of the pow^ 
conferred upon it by Rule 156 of the Rail- 
way Establishment Code, Voliune L to 


make rules of general application to Rail-] 
way servants imder its control, read with 
Rule 2003 (5) and Serial No. 1 in Ap- 
pendix XXXn in the Code, Volume U. 
Therefore, when in exercise of the said 
power the Board either makes a declara- 
tion or cancels an earlier declaration af- 
fecting a class of employees in general, no 
question of giving, a notice to the em- 
ployees to show cause against the proposed 
action of the Board arises, nor any ques- 
tion of violation of principles of natural 
justice or the provisions of Art. 311 (2) is 
involved. It follows from the above dis- 
cussion that the petitioner was not a 
ministerial servant and was not, there- 
fore, entitled to the benefit of the provi- 
sion in Rule 2046 (P. R. 56) (2) (b) of the 
Indian Railway Establishment Code, 
Volume n. 

9. Another contention of Shri Chopra 
was that the Senior Accountants in the 
Accoimts Department of the Railway are, 
admittedly, ministerial servants, that the 
Senior Inspectors of Station Accounts and 
the Senior Accounts perform the same job 
and fimctions, that the incumbents of both 
the posts comprise of personnel recruited 
through common examination with 
common syllabus, that there should not, 
therefore, be any discrimination between 
them and that the discrimination shown 
against the Senior Inspectors of Station 
Accoimts in the matter of the age of com- 
pulsory retirement is hit by Art. 16 (1) of 
the Constitution. This contention is based 
upon the averments made by the peti- 
tioner to that effect in his writ petition, 

in answer to the said averments, it was 
stated in the coimter-affidavit of Shri 
G. P. Gupta, filed on behalf of the res- 
pondents. as follows: — 

"The post of Senior Accountant neither 
corresponds to the post of Senior Inspector 
of Station Accounts nor involves similar 
functions nor it is comprised of personnel 
recruited through an examination with 
common syllabus. It is also subnaitted 
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Singapore between 1953 and 1958 and 
stayed there most of the time on account 
of exigencies of business, but he continued 
to possess the Indian domicile where his 
wife and dependent children as also some 
other members of his family continued to 
reside. The petitioner used to come to 
India every now and then. The passport 
issued to the petitioner by the Union of 
India expired on 28-1-1954 and a fresh 
passport valid till 1959 was issued to him 
by the Indian Authorities in Singapore. 
In 1959, the political situation in Singapore 
was such that the petitioner had either to 
leave Singapore leaving his entire pro- 
perty and interest there unattended and 
return to India or to acquire Singapore 
citizenship. Compelled by these adverse 
circumstances, according to the petitioner’s 
averment, he involuntarily acquired the 
citizenship of Singapore, but he never re- 
linquished Indian citizenship, nor had he 
the intention to do so. Throughout his 
stay in Singapore, he had animus re- 
vertendi in relation to India which con- 
tinued to be his home. His wife did not 
acquire Singapore citizenship because 
there was no such compulsion felt by her. 
In 1959, the petitioner wanted to come 
back to India to stay here for some time 
with his family members, but he was told 
that, by virtue of his Singapore citizen- 
ship, he could not leave Singapore with- 
out obtaining a Singapore passport, with 
the result that he was compelled to ob- 
tain a Singapore passport. 

At the present moment, according to the 
petitioner’s averment, he holds a Malay- 
sian passport valid up to 1969. This pass- 
port is also stated to have been obtained 
by the petitioner under compulsion and 
stress of circumstances without any inten- 
tion to relinquish his Indian citizenship. 
Between October, 1959 and February, 
1967, he claims to have made 15 trips to 
India where he stayed with his family for 
different periods. Lastly he came here 
on 4-3-1967, but was detained by the 
Indian Immigration Authorities in Bom- 
bay on 6-3-1967 and was thereafter deport- 
ed to Singapore, According to the peti- 
tioner, he was deported without assigning 
any reason, but presumes -^at it was done 
because he was treated as a foreigner. 
Since then many enquiries have been made 
by tlie petitioner’s Solicitors from the Gov- 
ernment of Maharashtra and also from 
the Government of India, but "without any 
satisfactory result. It is on these aver- 
ments that the reliefs, as mentioned above, 
are claimed in these proceedings. 

3. In the affidavit in reply sworn by a 
Deputy Secretary in the Ministry of Home 
Affairs, a preliminary objection has been 
taken to the competence of this writ peti- 
tion on the ground that disputed ques- 
tions of fact have been raised which can- 
hot be decided by this Court and it is 
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added that it is neither feaable nor pos-, 
sible for this Court to decide them. The 
Central Government, it is said, is in pos- 
session of definite information that the 
petitioner is a citizen of Singapore and 
this fact has also been ascertained by the 
Central Government from its diplomatic 
office in Malaysia and Singapore. The 
petitioner obtained certificate No, 44190 
dated 23-1-1958 from the Government of 
Singapore after getting himself registered 
as a citizen of that country, and on such 
acquisition, the petitioner ceased to be a 
citizen of India by virtue of Section 9 (1) 
of the Citizenship Act of 1955. He is on 
this premise described to be a foreigner 
and his allegation to the contrary is con- 
troverted. The assertion by the petitioner 
that the acquisition of Singapore citizen- 
ship by hiin was involuntary, has also 
been denied. 

The fact that even now the petitioner 
holds Malaysian passport valid upto 1969, 
is also relied upon in support of the plea 
that the petitioner has relinquished, Indian 
citizenship and it is urged that Indian 
citizenship automatically terminated imder 
Section 9 (1) of the Citizenship Act the 
moment the petitioner acquired Singapore 
citizenship by registration. The peti- 
tioner's intention in regard to the acquisi- 
tion of Indian citizenship and also the 
fact that the petitioner visited India on 
several occasions, have been described to 
be irrelevant because a foreigner can also 
visit India on the strenj^h of a valid pass- 
port. The petitioner being a foreigner ac- 
cording to the reply, the fundamental 
rights guaranteed to citizens under Art. 19 
of the Constitution are stated not to be 
available to him. 

4. The petitioner’s learned counsel has 
in his elaborated arguments drawn our 
attention to certain Articles of the Consti- 
tution and has placed principal reliance 
on a recent decision of the Supreme Court 
in Mohd. Ayub Khan v. Commissioner cf 
Police, Madras. AIR 1965 SC 1623. The 
following passage from this decision has 
been specifically relied upon; — 

"(10) Paragraph 1 of Sch. HI which 
raises a rebuttable presumption, when it 
appears to the Central Government that 
a citizen has voltmtarily acquired foreign 
citizenship, casts the burden of proof upon 
the citizen to disprove such acquisition, 
and Paragraph 2 which authorises the Cen- 
tral Government to make enquiries for 
the piuTDose of determining the question 
raised, strongly support the view that the 
Central Government must arrive at a 
decision that the Indian citizen has volun- 
tarily acquired foreign citizenship, before 
action can be taken against him on , the 
footing that his citizenship is terminated. 
Paragraph 3. raises a conclusive presump- 
tion .that a citizen of India who had ob- 
tained a passport from a foreign coimtry 
oh any date, has before that date volun- 
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tarily acquired dfcenship of that other 
country. By the application of the rule 
in Paragraph 3, the authority must regard 
obtaining of a foreign passport on a parti- 
cular date as conclusive proof that the 
Indian citizen has voluntarily acquired 
citizenship of another country before that 
date. But obtaining of a passport of a 
foreign country cannot in all cases merely 
mean receiving the passport. If a plea 
is raised by the citizen that he had not 
volimtarily obtained the passport, the citi- 
zen must be afiorded an opportunity to 
prove that fact. Cases may be visualized 
in which on account of fraud or misre- 
presentation he may be induced, without 
any intention of renunciation of his Indian 
citizenship, to obtain a passport from a 
foreign cotmtry. It would be difficult to 
say that such a passport is one which has 
been 'obtained’ within the meaning of 
Paragraph 3 of Sch. Ill and that a con- 
clusive presumption must arise that he 
has acquired volimtarily citizenship of 
that country. 

(11) We are not concerned in this case 
with the truth or otherwise of the plea 
raised by the appellant in his petition 
before the High Court that he was com- 
pelled to obtain the passport from the 
High Commissioner for Pakistan. Bala- 
krishna Ayyar, J., observed that the plea 
of the appellant was not bona fide. But it 
is not the function of the Courts to deter- 
mine the question whether the plea raised 
is true or not: it is for the authority in- 
vested with power under Section 9 (2) to 
determine that question if it is raised. The 
High Court in appeal was of the view that 
S. 9 laid down an objective test and once 
it was found that the passport was 
obtained in fact by an Indian citizen from 
another country, the law determined the 
legal . .consequences of that conduct and 
no question of his 'intent or understand- 
ing arose'. We are unable to agree with 
that view. If voluntary acquisition of citi- 
zenship of another country determines 
Indian dtizenship within the meaning of 
Sec. 9 (1), and by virtue of paragraph 3 
of Sch. Ill of the Citizenship Rules a con- 
clusive-presumption of voluntary acquisi- 
tion of citizenship is to be raised from the 
obtaining of a passport from the Govern- 
ment of any other country, it would be 
implicit that the obtaining of a passport 
was result of the exercise of free volition 
by the dtizen. This view is strengthened 
by the scheme of Section 9 (2) read with 
Rule 30 which contemplates an enquiry 
by an authority prescribed under sub-sec- 
tion (2) for determination of the question 
whether dtizenship of another coorntry 
has been acquired by an Indian dtizen.” 

The learned counsel has taken us 
through Sections 8, 9, 10 and 18 of the 
Citizendiip Act 57 of 1955 and has also 


submitted that imder Rule 30 of the Citi- 
zenship Rules, if any question arises as 
to whether, when or how any person has 
acquired dtizenship of another coun- 
try, then it is for the Central Government 
alone to decide this question. Shri Anand 
has also referred us to the dedsion of ffie 
Supreme Court in Government of Andhra 
Pradesh v. Syed Mohd. Khan, AIR 1962 
SC 1778, in which Gajendragadkar, J. (as 
he then was), speaking for the Bench, ob- 
served as follows; — 

"It has been urged before us by Mr. 
Tatachari for the appellant that the’ effect 
of our decision in the case of Izhar Ahmad 
Khan, AIR 1962 SC 1052, is that as soon 
as it is shown that a person has acquired 
a_ passport from a foreign Government, his 
dtizenship of India automatically comes 
to an end, and he contends that in such a 
case, it is not necessary that the Central 
Government should hold any enquiry and 
make a finding against the person before 
the appellant can issue an order of 
deportation against him. In our opinion, 
this contention is clearly misconceived. In 
dealing with the question about the vali- 
dity of the impugned section and the Rule, 
this Comd; has, no doubt, stated that 'the 
proof of the fact that a passport from a 
fordgn country has been obtained on a 
certain date conclusively determines the 
other fact that before that date he has 
voluntarily acquired the citizenship of that 
coimtry.’ But in appredating the effect 
of this observation, it must be borne in 
mind that in all the cases with which this 
Court was then dealing, the question about 
the citizenship of the petitioners had been 
expressly referred to the Central Govern- 
ment and the Central Government had 
made its findings on that question. It 
was after the Central Government had 
recorded a finding against the petitioners 
that they had acquired the dtizenship of 
Pakistan that the said writ petitions came 
before this Court for final disposal and 
it is in the light of these fads that this 
Court proceeded to consider the conten- 
tion about the validity of the impugned 
section and the impugned rule. It is 
plain, therefore, that the observations on 
which Mr. Tatachari relied were, not in- 
tended to mean that as soon as it is 
alleged that a passport has been obtained 
by a person from a foreign Government, 
the State Government can immediately 
proceed to deport him without the neces- 
sary enquiry by the Central Government. 
Indeed, it is clear that in the course of 
the judgment, this Court has emphasised 
the fact that the question as to whether a 
person has lost his dtizenship of this 
country and has acquired the citizenship 
of a foreign country has to be tried by the 
Central Government and it is only after 
the Central Government has dedded the 
point that the State Government can deal 
with the person as a foreigner.” 
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or restrict transactions of such society 
with any non-member, or that the Ee^is- 
trar after givinS an opportunity to the 
society of being heard had issued any 
direction regulating or restricting such 
transactions. Of course, Shri Cabral laid 
considerable stress on the prolonged nego- 
tiations that had preceded the registration 
of the society on 15-4-1964. However, 
those negotiations have no hearing on 
the question that arises for determination 
between the parties in the present revi- 
sion petition. Those negotiations at the 
best had influenced the Registrar in sanc- 
tioning the registration of the socie^. 
He might have secured some commit- 
ments from the Comunidade at that stage 
in regard to the proposed contract be- 
tween the Comunidade and the society if 
and when registered. However, unless 
those commitments had found place in 
some directive issued by the Registrar 
in terms of Rule 44 after the society was 
registered and before the contract was 
signed and they were incorporated in the 
contract, it would be difficult to subscribe 
to the contention that the contract had 
been made "under the provisions of Sec. 
45." However, this having not been urged 
on behalf of the society that the afore- 
mentioned commitments had been incor- 
porated by the Registrar in any directive 
issued to the society after the latter had 
been registered, and it being not the con- 
tention that such commitments were in- 
corporated in the contract. I see no diffi- 
culty in recording the conclusion that the 
contract between the parties had not been 
made "imder the provisions of Section 
45.” As such the ingredients of Section 
91(1) are not proved in the instant case 
and in consequence sub-section (3) of 
Section 91 does not come into play. In 
other words, the .iurisdiction of the Civil 
Court to entertain a suit rejecting a dis- 
pute arising out of the contract dated 
23-8-1964 is not barred by sub-section (3) 
of Section 91 of the Act 

5. The observations made in the case 
reported in AIR 1967 Bom 124, Dharam- 
chand Premchand v. Kopargaon Taluka 
Kapus Ginning and Pressing Society Ltd., 
were relied upon by the parties’ learned 
counsel in support of their rival conten- 
tions. The facts of that case were that 
Kopargaon Society used to purchase 
cotton from its members and, then sell it 
to other persons. On 25-11-1962 an auc- 
tion was held by that society when 
Dharamchand Premchand offered the 
highest bid for three lots of cotton and 
paid Rs. 11.000/- towards the part-price 
of the cotton purchased. The purchasers 
subsequently failed to take delivery- of 
the cotton or to make the payment of the 
balance of the purchase-money. The 
Society consequently apprGac'5;ed the 
Registrar under Section 91 of ifhe Act 
with the prayer that the dispute petweai 
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the parties be decided under the provi- 
sions of the Act, and the Registrar refer- 
red the dispute to his nominee in terms 
of Section 93 of the Act. The purchasers 
denied that the dispute fell within the 
ambit of Section 91 of the Act. The nomi- 
nee consequently referred the matter to 
the Registrar for deciding the question 
raised by the purchasers and this was 
done in terms of Section 91 (2) of the Act, 
The Assistant Registrar, who heard the 
matter, reached the conclusion that the 
transaction between the society and the 
purchasers fell within the ambit of Sec- 
tion 45 and consequently clause (c) of 
Section 91(1) applied to the case. He, 
therefore, remitted the case to the nomi- 
nee of the Registrar for his final decision 
in the matter. This order of the Assistant 
Registrar was challenged by the purchas- 
ers before the High Comt. 

The contention of the purchasers pre-, 
vailed in the High Court which held that 
the expression "transactions under the 
provisions of Section 45” used in clause 
(c) of sub-section (1) of Section 91 me^ 
"transactions in respect of which restric- 
tions have been prescribed tmder Section 
45”, and that no restrictions had been 
prescribed in regard to the transaction of 
the auction entered into between the 
society and the purchasers. The facts of 
the case in hand are almost on all fours 
with those of the reported case. It is not 
proved that any restrictions had been 
pfescribed by the Registrar under Section 
45 of the Act respecting the contract 
dated 23-8-1964. If so. the case would not 
fall within the ambit of Section _91(H 
with the consequence that the applicabi- 
lity of sub-section (3) of Section 91 would 
not be attracted. I would, therefore, hold, 
in agreement with the trial court, that 
its jurisdiction is not barred Tespectmg 
the dispute which has arisen between the 
Comunidade and the society. 

6. Before concluding I would Wee to 
point out, as was done by the Bombay 
High Court in the aforementioned case dl 
Dharamchand Premchand, that clause 
(c) of Section 91(1) is not happily word- 
ed. The expression "transactions under 
the provisions of Section 45” has no 
meaning in the context that Section 45 
does not per se prescribe any transactions. 
That section, already reproduced above, 
only authorises that the transactions be- 
tween a society, and persons . other ^ than 
members of the society, may be subjected 
to certain restrictions prowded such 
restrictions form part of the rules. There- 
fore, the expression "transactions under 
the provisions of Section 45” ^used m 
clause (c) of Section 91(1) requires smt- 
able amendment. I may suggest that that 
expression be replaced by the expression 
"transactions subject to restrictions con- 
templated by Section 45”. 
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7. In view of the conclusions recorded 
above, this petition fails and is rejected 
with costs. Advocate's fee Rs. 32/~. 

Petition dismissed. 


AIR 1970 GOA. DAMAN & DIU 35 
(V 57 C 7) 

V. S. JETLEY, J. C. 

Purxotoma Ramanata Quenim and an- 
other, Petitioners v. Union of India and 
others. Respondents. 

Writ Petn. No. 32 of 1968, D/- 17-7- 
1969. 

(A) Essential Commodities Act (1955), 

S. 3(1) — Gur (Regulation of Use) Order 
(1968) — Order is not invalid for being 
silent as to formation of opinion for pur- 
pose specified in S. 3(1) — It is not an 
indispensable requirement of law that 
formation of such opinion should be stat- 
ed in the Order — Circumstances as to 
satisfaction can be established in any 
other way e.g.. in counter affidavit — AIR 
1965 S.C. 1167 & AIR 1968 Goa 105. Kel. 
on. (Paras 4, 5) 

(B) Constitution of India, Art. 226 — • 
Subsequent events — Validity of order 
under S. 3 of Essential Commodities Act 

— Order amended even prior to. filing of 
petition under Art. 226 — Validity of 
order as amended must be considered, 

(Para 7) 

(C) Essential Commodities Act (1955), 
S. 3 — Construction of sub-section — 
"Regulation” — Meaning of — Gur (Re- 
gulation of Use) Order (1968) — Order is 
valid and not beyond powers of Central 
Government under S. 3 — (Civil P. C. 
(1908), Pre. — Interpretation of Statutes 

— Construction of sub-section) — (Words 
and Phrases — "Regulation”). 

The correct approach in construmg sub- 
sections (1) and (2) of Section 3 is to as- 
sume that whatever is included in sub- 
section (2) is also included in sub-sec- 
tion (1). The words of sub-section (1) are 
wide and of general nature. Sub-sec- 
tion (2) is of particular nature. In enact- 
ing sub-section (2). Parliament has pro- 
vided guidance to the Central Govern- 
ment in the matter of what it can legally 
do for securing the two objects of sub- 
section (1): (a) for maintaining or increas- 
ing supplies of any essential commodity; 
or (b) for securing their equitable distri- 
bution and availability at fair prices. The 
matters enumerated in sub-section (2) of 
Section 3 are only illustrative, as sudi 
enumeration is without prejudice to the 
generality of the powers conferred by 
sub-section (1). (Para 10) 

Clause (d) of sub-section (2) of Sec- 
tion 3 muk be read along with its parent 
sub-sechon (1) of Section 3 not only for 
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the purposes of the two objects of the 
Act, but also for the puipioses authorised 
therein, namely, for "regulating or prohi- 
biting the production, supply and distri- 
bution thereof and trade and commerce 
therein.” The Gur (Regulation of Use) 
Order (1968) is made under Section 3 in 
its entirety and not under clause (d) of 
sub-section (2) of Section 3 which is only 
illustrative. (Para 1 0) 

It is true that the Act is a piece of social 
legislation conceived to give effect to the 
socio-economic objects and, therefore, it 
is not to be narrowly construed, but even 
so there is no sufficient justification for 
construing 'regulating’ so widely as to 
include therein the function of prohibi- 
tion. Priina facie, the power to regulate 
will not include the power to prohibit. 
The word ’regulation’ has to be under- 
stood in its ordinary sense. Words in sta- 
tutes vary as the colour of a kaleidoscope 
but the word 'regulation’ has retained its 
Conservative character with some excep- 
tions. (Para 10) 

The proviso to clause 3, enabling use of 
gur in stock on the date of the commence- 
ment of the impugned order with the 
prior permission of the Central Govern- 
ment is clearly regulatory; but, for the 
ban on the use of gur in future for the 
preparation of alcoholic liquor, one must 
turn to the parent sub-section (1) of Sec- 
tion 3. ’The words used therein are 'regu- 
lating or prohibiting the production, sup- 
ply and distribution thereof and trade and 
commerce therein’. The order is not con- 
cerned with production of gur. (Para 10) 

'The prohibition on use of gur for the 
purposes of alcoholic liquor is to be con- 
sidered in the background of "supply and 
distribution” position of gur when the 
impugned order was issued. The prohi- 
bitory part of the order, is to be related 
to 'supply and distribution’ functions in 
sub-section (1) of Section 3 and. when so 
related, the order would seem to be intra 
vires and not ultra vires Section 3 of the 
Act The order is not beyond the powers 
conferred on the Central Government by 
Section 3 of the Act. (jPara 10) 

(D) Constitution of India, Art. 19(l)(g) 

— Essential Commodities Act (1955), S. 3 

— Gur (Regulation of Use) Order (1968) 

— Reasonableness of the restriction ■ im- 

posed by the order is to be adjudged in 
the context of the scheme of the Act and 
not territ«)rially — Act specifies authoris- 
ed purposes for which order can be pass- 
ed under S. 3 — Use of consumption of 
gur as food is more important than its 
use for preparation of alcoholic liquor — 
Order comes within clause (6) of Art. 19 
and thus Art. 19(l)(g) is not violated — 
AIR 1959 S. C. 1124, Disting. Case law 
discussed. (Para 12) 

(E) Constitution of India, Art. 14 — 
Scope — ^Essential Commodities Act (1955), 
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S. 3 — Gtir (Reffulation of Use) Order 
(1968) does not violate Art. 14. 

WhUe Art. 14 forbids dass legislation 
it does not forbid reasonable dassifica- 
tion for the purposes of legislation, and 
that in order to pass the test of permissi- 
ble dassification two conditions must be 
satisfied, namdy, (i) the dasdfication 
must be founded on an intelligible difie- 
rentia which distinguishes persons or 
things that are grouped together from 
others left out of the group and (ii) such 
differentia must have a rational relation 
to the object sought to be achieved by the 
statute in question. The dassification, 
may be founded on different basis, 
namely, geographical, or according to the 
objects or occupations or the like and 
what is necessary is that there must be a 
nexus between the basis of classification 
and the objects of the Act under conside- 
ration. (Para 13) 

Clause (d) of sub-section (2) of Sec- 
tion 3 permits use and consumption of 
*gur’ as defined for preparation of any 
article used as drink or medicine for 
human consumption. This is one dass of 
persons using gur. As against that dass 
there is the other class where use of gur 
is prohibited to distillers for preparation 
of alcoholic liquor. There is suffident 
basis for permitting the use and con- 
sumption of gur for the purposes speci- 
fied. and also for prohibiting its use for 
preparation of alcoholic liquor. The sta- 
tutory discrimination is not UlogicaL The 
classification has a rational rdation to the 
two objects of the Act sought to be achi- 
eved. The dassification is reasonable 
for the purposes of the Act. The Order 
does not violate Artide 14 of the Consti- 
tution. AIR 1964 S.C. 1633, Disting. 

(Para 13) 
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S. J. Sorabii asnsted by P. G. Navel- 
kar, for Petitioners: S. Tamba, Govt. 
Pleader, for Respondents. 

ORDER: — This is a petition under 
Article 226 of the Constitution seeking a 
declaration that The Gur (Regulation of 
Use) Order, 1968, dated. 3rd April, 1968, is 
imconstitutional, illegal, ultra vires, null 
and void, and also an appropriate writ 
directing the Union of India (respondent 
no. 1), to withdraw and cancel that order. 

2. The case of the petitioners Purxo- 
toma Ramanata Quenim ^d Wam^ 
Vishwanath Quenim, set out in their peti- 
tion supported by an affidavit, broadly 
stated, is that they carry on the business 
of distillation and sale of country liquor 
In this territory for which they are holders 
of a lease of monopoly of distillation and 
sale of country liquor by virtue of a con- 
tract dated 26th July. 1963, with the ^te 
Government (respondent no. 2). ’Diis 
business is extensive. They are required 
to use and consume large quantities of 
jaggery for the purposes of distiUation of 
liquor. Jaggery is the sole and indispen- 
sable commodity required for the process 
of distillation of liquor. They have been 
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purchasing large quantities of jagge^ to 
meet the requirements of this butiness. 
They have about 15,000 maunds of jaggery 
in stock of the total value of about Rs. 5 
lakhs. On 3rd April, 1968, the Central 
Government in purported exerdse of the 
powers conferred by Section 3 of the 
Essential Commodities Act, 1955, passed 
the Gur (Regulation of Use) Order, 1968 
(hereinafter referred to as 'the impugned 
order’). 

By the impugned order, 'gur’ has been 
defined under Clause 2 as meaning the 
article commonly known as gur, jaggery 
and other substances specified therdn. 
Clause 3 prohibits their use for any pur- 
pose other than the purpose of: — (a) con- 
sumption in the form of gur, (b) prepara- 
tion of any article (not being alcoholic 
liquor) used as drink for human consump- 
tion; or (c) cattle feed. With the pasting 
of the impugned order, the petitioners 
were directed on 10th May, 1968 by tiie 
Commissioner of Exdse (respondent No. 
3). not to use gur for the distillation of 
liquor with immediate effect. The im- 
pugned order and the said direction are 
Illegal, ultra vires, inconsistent and with- 
out or in excess of jurisdiction and witlr- 
out the authority of law for the following 
reasons: — (a) that -the condition prece- 
dent to the passing of the impugned order 
tmder sub-section (1) of Section 3 of the 
Essential Commodities Act, 1955, is the 
formation of an opinion for the piirposes 
mentioned therein. There is no such for- 
mation of opinion as will appear from 
the impugned order, and, there- 
fore, there has been non-com- 
pliance with the said condition. 
In other words, there has been no ap- 
plication of mind; (b) the impugned order 
in prohibiting the t:se and consumption 
of gur includhig jaggery is ultra vires; (c) 
that it is not possible for the petitioners 
to carry on their business without the 
use or consumption of jaggery. The effect 
of the impugned order is to bring about 
the closure of their business thereby im- 
posing unreasonable restrictions on their 
fimdamental rights guaranteed imder 
Article 19(1) (f) and (g) of the Constitu- 
tion. The restrictions imposed are drastic, 
excessive and arbitrary and not in the 
Interests of the general public; and (d) 
that Clause 3(b) of the impugned order 
makes a differentiation between the pre- 
paration of any article and the prepara- 
tion of alcoholic liquor. This differentia- 
tion is unjustified and irrational, and fur- 
ther it does not bear any real or substan- 
tial relation to the object of the Essential 
Commodities Act, 1955, There is thus 
violation of Article 14 of the Constitu- 
tion. 

3. The case of the respondents Is set 
out in the counter-affidavit sworn by the 
Chief Director in the Directorate of Sugar 
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and Vanaspati on behalf of the respon- 
dent No. (1). Their case is that the com- 
mon raw material for the distillation of 
alcoholic liquor is molasses and mahua. 
The impugned order was amended twice 
on 23rd May. 1968 and 24th June, 1968. 
By the first amendment. Clause 3(b) was 
amended so as to permit use of gur for 
the purpose of medicine also; a proviso 
was also added providing that the gur in 
stock with the industrial users including 
distillers on the date of commencement 
of the impugned order may be used by 
them for industrial punooses. with the 
prior permission of the Central Govern- 
ment. By the second amendment the defi- 
nition of 'gur' in Clause 2 was amended 
so as to include, in addition, a solution of 
gur in water. The Central Government 
gave careful consideration to tte circimi- 
stances prevailing before talcing a deci- 
sion to issue the impugned order. The 
position at the time of passing the im- 
pugned order was that the prices of gui 
in the main producing areas began to rise 
steeply towards the end of March, 1968. 

This rise was attributed to large scale 
purchases of gur by some distilleries for 
^e manufacture of liquor or due to in- 
quiries floated by them. The gur is _ an 
item of daily use of the poorer sections 
of the community throughout India and 
as the rise in the prices of gur had its 
effect on the prices of other sweetening 
agents like khandsari and sugar sold in 
the free market, the Central Government 
was of the opinion that it was necessary 
and expedient for maintaining and in- 
creasing supphes of an essential commo- 
dity like gur for direct consumption of 
the general public and for securing its 
equitable distribution and availability at 
fair prices, to regulate the use of gur. 
The distillation of alcoholic liquor is not 
the main purpose for which gur and iag- 
gery are used. The effect of the impugned 
order is to ensure availability of this 
essential commodity for direct consump- 
tion by the general pubUc. The proviso 
to Clause 3 enabling the use of gur m 
stock with the industrial users including 
distillers with the prior permission of the 
Central Government was intended to 
alleviate hardship. 

The petitioners are free to use molasses 
for distillation of alcoholic liquor or use 
other substitutes like mahua etc. The 
impugned order does not violate Arti- 
cle 19(1) (f) and (g) of the Constitution. 
The restrictions imposed are reasonable 
in the interests of the general public. 
The impugned order does not permit the 
use of gur for tbe purpose of any indus- 
trial product including alcoholic 
liquor. The gur which is mainly a con- 
centrated form of carbohydrates is an 
energy-giving food for the poorer sec- 
tions who consume it as food. The dis- 
tinction made in sub-section (b) of 


Clause 3 of the impugned order exclud- 
ing alcoholic liquor from other articles 
of food in the preparation, of which gur 
may be used is. therefore, justifiable. This 
distinction Is not irrationaL There is thus 
no violation of Article 14 of the Constitu- 
tion. It is denied that the petitioners have 
any personal or proprietary rights which 
are affected. The impugned order is valid 
and not unconstitutional. In the counter- 
affidavit sworn by the respondent No. (3) 
on his behalf and also on behalf of the 
respondent No. (2). what is affirmed by 
the Chief Director of the Directorate of 
Sugar and Vanaspati, is more or less, 
repeated, and therefore no useful purpose 
would be served by further repetition. 

4. The follovung questions arise for 
consideration upon the averments made 
in the petition and the affidavits; — (1) 
whether the impugned order is invalid 
because of failure to form an opinion for 
the purposes specified in Section 3(1) of 
the Essential Commodities Act, 1955; (2) 
whether the impugned order is ultra vires 
Section 3 of thi.s Act; and (3) whether it 
violates Article 19(1) (f) and (g) and Arti- 
cle 14 of the Constitution. 

5. The first question need not detain 
me long in view of the averments made 
in the main counter-affidavit that the 
necessary opinion was formed after care- 
ful consideration of the circumstances 
prevailing before the impugned order 
was issued. It is true that the impugned 
order is silent as to the formation of that 
opinion, but it is not an indispensable 
requirement of law that it should say so 
in terms: In this connection, the attention 
of Mr. Sorabii, learned counsel for the 
petitioners, is invited to 'Hamdard Dawa- 
khana v. Union of India’ AIR 1965 SC 
1167, where a similar question arose in 
relation to the Food Products Order 1955, 
passed in exercise of the power conferred 
on the Central Government under Sec- 
tion 3 of the Act. Gajendragadkar C. J., 
speaking for the • Supreme Court, ob- 
served: — 

"It is true as Mr. Pathak contends that 
in the absence of any specific averments 
made by the Fruit Order that the Central 
Government had formed the necessary 
opinion, no presumption can be drawn 
that such opinion had been formed at the 
relevant time; but it would have been 
open to the respondents to prove that 
such an opinion had been formed at the 
relevant time; and it cannot be suggested 
that the failure to mention that fact ex- 
pressly in the Fruit Order itself would 
preclude the respondents from proving 
the said fact independently”. 

A similar question was also considered 
by this Court in 'Gangadhar Narsingdas 
V. Asst Collector, Customs’, AIR 1968 
Goa 105 (124) in the context of the noti- 
fication issued under Section 4-A of the 
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Tariff Act, 1934. In that case, relying on 
"Biswabhusan Naik v. State of Orissa’, 
<1955) I SCR 92= (AIR 1954 SC 359) and 
'State of Bombay V. Bhanji Munji'. (1955) 

1 SCR 777= (AIR 1955 SC 41), decided 
by the Supreme Court it was held that 
it is not necessary for the Central Gov- 
ernment to state in the notification that 
it is satisfied that the circumstances en- 
visaged in the said Section 4-A existed. 

It may be desirable but not obligatory to 
do so. The circumstances as to satisfac- 
tion not mentioned in the notification 
can be established in any other way, for 
example, in the coimter-affidavit. as in 
the instant case. In view of this statement 
of law, of which Mr. Sorabji is well 
aware, he does not press this question, 

6. The second question has been can- 
vassed and debated at sufficient length. 
To appreciate this question, it is necessary 
to take a bird’s eye-view of the relevant 
provisions of the Essential Commodities 
Act, 1955 (hereinafter referred to as 'the 
Act’). As will appear from its preamble, 
the Act was enacted "to provide, in the 
interests of the general public, for the con- 
trol of the production, supply and distribu- 
tion of, and commerce in certain commo- 
dities”. S. 1 speaks of short title and ex- 
tent. S. 2 is the definitions provision on 
usual lines. Clause (a) thereof defines 
"essential commodity”. ’'Essential com- 
modity". trader that clause, means any 
of the following classes of commodities 
specified in sub-clauses (i) to (xi). One 
of the classes specified in sub-clause (v) 
is "foodstuffs including edible oU seeds 
and oils'’. Section 3 is a pivotal section. 

It is sub-divided into 3 sub-sections. 

Sub-section (1) vests the Central Gov- 
ernment with the powers to control pro- 
duction. supply, distribution of essential 
commodities; it states that if the Central 
Government is of the opinion that it_ is 
necessary or expedient so to do for main- 
taining or increasing supplies of ariy 
essential commodity or for securing their 
equitable distribution and availability at 
fair prices, it may. by order, provide for 
regulating or prohibiting the production, 
supply and distribution tliereof and trade 
and commerce therein. Sub-section (2) 
contemplates, without prejudice to tiie 
generality of the powers conferred by 
sub-section (1), that an order made under 
sub-section (1), may provide for several 
matters enumerated in Clauses (a) to (j), 
"We are concerned with the matter enu- 
merated in Clause (d) — 'for regulating 
by licences, permits or otherwise, storage 
transport, distribution, disposal, acquisi- 
tion, use or consumption of any essential 
commodity. The other sub-clauses are not 
relevsnt and so also sub-section (3) of 
tion 3. The remaining sections provide 
for delegation of powers, penalties, and 
ancillary and incidental matters. They 
need not be noticed. 
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Sub-section (1) of Section 3 uses the 
words 'regulati^ or prohibiting’. Clause 
fd) of sub-section (2) of Section 3 em- 
ploys the word 'regulating’. Some other 
clauses use the words 'regulating or pro- 
hibiting’ in different contexts. The dic- 
tionary meaning of 'regulate' is 'to con- 
trol. govern or direct bv rule or regula- 
tions; to subject to guidance or restric- 
tions; to adapt to circumstances or sur- 
roundings'. (See 'Shorter Oxford English 
Dictionarv'). "What law protects it has 
a right to regulate” ('Conflict of Laws’ by 
Story, p. 633). The word 'regulate’ may 
not be a term of art, and, therefore, in 
accordance with the usual rule of inter- 
pretation. it has to be given its natural 
and popular meaning. It may. in certain 
circumstances, include the concent of pro- 
hibition depending upon the nature of the 
activity sought to be regulated. Let us 
analyse the impugned order and endeav- 
our to find out whether it is invalid. If 
It is. it has to be struck down, otherwise 
it has to be maintained, 

7. The petition imder Article 226 was 
received in the office on 27th June. 1963, 
It makes no mention of the first amend- 
ment made on 23rd May, 1968. By that 
amendment, the proviso was added to 
Clause 3 enabhng clearance of stock of 
gur with the industrial users including 
distillers on the commencement of the 
said order i.e. 3rd April, 1968. When ask- 
ed to explain why the said petition omit- 
ted to make mention of this amendment, 
Mr. Sorabji states that the petitioners 
were not aware of its existence. 'This may 
lie so. but the validity of the said order 
is not to be considered in isolation. It has 
to be considered as amended. The second 
amendment bn 24th June. 1968 has no 
bearing on the question under considera- 
tion. Clause 3 of the impugned order is 
imder the headmg 'Regulation of use of 
gur’. This heading cannot be referred to 
for the purpose of construing this clause, 
if it is otherwise clear and unambiguous. 
This clause is warded in negative terms. 
It is clear and unambiguous. It says — 

"No person shall use gur for any pur- 
pose other than the purpose of: — (a) 
consumption in the form of gur: (b) pre- 
paration of any article (not being alco- 
holic liquor) used as drink or medicine 
for human consumption; or (c) cattle 
feed”. 

The injunction is that barring the use of 
gur for the purposes permitted, it is not 
to be used for any other purposes. 'Jag- 
gery' used by the petitioners is included 
in the term 'guri as defined and its use 
by the petitioners for distilling alcoholic 
liquor is prohibited. It regulates as well 
as prohibits. The regulation is in regard 
to the purposes permitted. The prohibi- 
tion is in regard to the purposes not so 
peimitted- The argument of Mr. Sorabji 
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Is that in so far as regulation aspect of 
this clause is concerned, he can have no 
objection on the groimd of ultra vires, but 
what he objects — and objects strongly — . 
is its prohibition aspect. This, he argues, 
is ultra vires Section 3. In this connection 
he invites my attention to Clause (d) of 
sub-section (2) of Section 3, noticed ear-. 
Her, This, argument deserves careful con- 
sideration, but before I consider it, I may 
refer to — (1) ’Toronto Municipal Corpo- 
ration V. Virgo’, (1896) A.C. 88; (2) 'Bhola 
Prasad v. Emperor’, ADR 1942 P.C.^ 17; 
and (3) 'State of Mysore v. Sanjeeviah’, 
AIK 1967 SC 1189, cited by Mr. Sorabji. 
In the first decision. Section 495 of the 
Municipal Act of Ontario gave local 
authorities the power to make by-laws 
for licencing, regulating and governing 
hawkers and petty chapmen; and this was 
held not to authorize a by-law prohibit- 
ing hawkers from plying their trades at 
aU in a substantial and important portion 
of the city. Lord Davey, while delivering 
judgment of the Judicial Conamittee, ob- 
served at p. 93:— 

“No doubt the regxfiation and govern- 
ance of a trade may involve the imposi- 
tion of restrictions on . its exercise both 
as to time and to a certain extent as to 
place where such restrictions are in the 
opinion of the public authority necessary 
to prevent a nuisance or for the mainten- 
ance of order. But their Lordships think 
there is marked distinction to be drawn 
between the prohibition or prevention of 
a trade and the regulation or governance 
of it, and indeed a power to regulate and 
govern seems to imply the continued 
existence of that which is to be regulated 
or governed. An examination of other 
sections of the Act confirms their Lord- 
ships’ view, for it shews that when the 
Legislature intended to give power to 
prevent or prohibit it did so by express 
words. Their Lordships refer (amongst 
others) to S. 489, sub-ss, (25), (26), (28), 
(29), (44), (46), (51) and S. 496, Sub-ss. 
(3), (13), (14) and (15). The language of 
these sub-sections — "preventing or regu- 
lating”; "preventing or regulating and 
licencing” -r tends to shew that the 
fcamers of the Act did not intend to 
indude a power to prevent or prohibit in 
a power to regulate or govern,” 

This decision was reviewed by^ the 
Federal Court in the second decision dted. 
In that case, it was observed by G\vyer 
C. J., speaking for the Federal Cotirt 
that: — 

"We see no reason to dissent from the 
wew that the power to regulate does not 
haclude a power to prohibit.” 

In 'Attorney General for Ontario v. 
Attorney General for the Dominion’, (1896) 
A.C. 348, the aforesaid observations of 
Lord Davey were quoted with apibroval 
by Lord Watson at p. 363. This case also 


is reviewed by Gwyer C. J. The ratio ol 
the dedsioh of the Judidal Committee 
was that the power given to the Dominion 
FarUament by Section 91 (2) of the Bri- 
tish North America Act. to make laws 
in the regulation of trade and commerce 
did not enable the Dominion Legislature 
to enact le^slation to prohibit the traffic 
in intoxicating Hquors. It may be stated 
that the Federal Court was conddeiing 
the scheme of the Bihar and Orissa Ex- 
cise Act, 1915 as amended by the Bihar 
and Orissa Exdse (Amendment) Act, 
.1940, and. In that cormection the words 
To prohibit the possession of intoxicating 
Hquors by any person or class of persons’ 
in the context of Entry 31, List 2, Sche- 
dule 7 and Section 100 of the Constitu- 
tion Act, 1935, were construed. 

In the third dedaon, ADR 1967 SC 
1189, the facts were that by Section 37{1) 
of the Mysore Forest Act 1900, the Slate 
Government is authorized to make rules 
to regulate the transit of forest produce. 
Section 32(2) provides "such rules may, 
amongst other matters, (b) prohibit the 
import, export, collection, or moving of 
forest produce without a pass from an 
officer authorized to issue the same or 
otherwise than in accordance with the 
conditions of such pass”. By Rule 2 fram- 
ed in exerdse of the power conferred 
imder Clause (b), a person intending to 
transport forest produce in any of the 
areas specified in Schedule *A’ must oh-, 
tain a pass from a forest officer. This 
rule was regarded by the Supreme Court 
as "clearly regulatory of the right to 
transport forest produce”, but not the 
two provisos added thereto. The first 
proviso is: — "Provided that no such per- 
mit shall authorize any person to trans- 
port forest produce between sun-set and 
sun-rise in any of the areas specified in 
Schedule 'A’. This proviso was added by 
notification dated April 15, 1959. 

By another notification dated Septem- 
ber 14, 1960, the second proviso was 
added — "provided further that permis- 
sion may be granted to timber merchants 
on their requisition to transport timber 
upto 10 p.m. imder the following condi- 
tions: — (i) the party who wiriies to avail 
of the concessions should pay a cash 
deposit of Rs. 1,000/- as security for due 
compHance with the Timber Transit Rules 
as in force; and (ii) that the deposit may 
be forfeited to Government for breach of 
any of the conditioiis of the Timber 
Transport Rules. The vaHdity of these 
two provisos was chaUenged in a petition 
under Article 226 of the Constitution in 
the High Coiurt of Mysore. It was held 
by that Court that by tiie provisos added 
to Rule 2, the State Government had, 
while seeking to regulate the transport 
of timber, stopped transport altogetiicr, 
and in doing so the State Government 
acted in excess of the powers conferred 



1970 Purxotoma v. Union of India 

upon it by Section 37 of the Act. The 
State of Mysore appealed to the Supreme 
Court after obtaining special leave under 
Article 136 of the Constitution. Shah J., 
ddivering judgment on behalf of the 
Supreme Court, observed: — 

"By the terms of the two provisos there 
Is an absolute prohibition against trans- 
portation of forest produce between tire 
hours of 10 p.m, and sun-rise, and a 
qualified prohibition between the hours 
of sun-set and 10 p.m. If a transporter 
of a forest produce makes a cash deposit 
of Rs. 1,000/- as security, he may be per- 
mitted to transport forest produce ue- 
tween the hours of sun-set and 10 p-m. 


Power to impose restrictions of the 
nature contemplated by the two prowsos 
to R. 2 is not to be found in any of the 
clauses of sub-s. (2) of S. 37. By sub-s. (1) 
the State Government is invested with 
the power to regulate transport of forest 
produce "in transit by land or water”. 
The power which the State Government 
may exercise is, however, power to regu- 
late transport of forest produce, and not 
the power to prohibit or restrict trans- 
port. Prima facie, a rule which totally 
prohibits the movement of forest produce 
during the period between sim-set and 
sun-rise is prohibitory or restrictive of 
the right to transport forest produce. A 
rule regulating transport in its essence 
permits transport, sub.iect to certain con- 
ations devised to promote transport; such 
a rule aims at maldng transport orderly 
so that it does not harm or endanger other 
persons following a similar vocation or 
■Uie public, and enables transport to func- 
tion for the public good.” 

8. I may refer to two other dedao:^ 
cited by learned Government Pleader, in 
support of the contention, that the power 
to regulate under Clause (d) of sub-sec- 
tion (2) of Section 3 of the Act would 
also include the power to prohibit The 
&st dedsion is — ‘Aluminium Corp. of 
India v. Coal Board’, AIR 1957 Cal 326. 
In that dedsion while considering the 
argument at the Bar — that the Central 
Government cannot under the guise of 
regulating coal mines governed by the 
Coal Mines (Conservation and Safety) 
Act, 1952, take upon itself the power of 
levying a tax — the learned Judge of the 
Cicutta High Court said at p. 329:— r 

"In my opinion, the word "Regulation” 
would not ordinarily imply power to im- 
pose taxation, but under particular cir- 
cumstances where funds are required for 
the implementation of the objects of an 
Act. it might include the power of rais- 
ing such funds. I must, however, admit 
that the matter is not free from doupt.” 

This dedsion is not directly to the 
point. There is, however, a high authority 
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in support of the contrary view that the 
Power of taxation or levying fee can only 
be conferred in specific terms (‘Moham- 
med Yasin v. Town Area Committee, 
Jalalabad’), (1952) SCR 572= (AIR 1952 
SC 115), followed in 'Asa Ram v. District 
Board, Muzzafamagar’, (1959) Supp. (1) 
SCR 715 (718) = (AIR 1959 SC 480 at 
P. 482), The decision in Asa Ram’s case, 
(1959) Supp. (1) SCR 715= (AIR 1959 SC 
480) is an authority for the proposition 
that the power of regulation would in- 
clude the power of issuing licences. 'The 
decision in Mohammed Yasin’s case, 1952 
SCR 572= (AIR 1952 SC 115) is an autho- 
rity for the prindple that there is distinc- 
tion between granting licences which 
depends on the power of regulation, and 
levying of licence fees, which can only 
be levied if there is a specific provision 
to that affect. 

Clause (d) of sub-section (2) of Sec- 
tion 3 of the Act provides regulation by 
licences in specific terms. The second 
dedsion is 'Arjan Das y. State of Pimjab’, 
AIR 1958 Punj 400. In that case the vali- 
dity of the Punjab Opium (Restriction on 
Oral Consumption) Rules made by the 
Punjab Government imder Section 5 of 
the Opixun Act, 1878 was challenged on 
the ground of ultra vires. Section 4 of 
the Opiiun Act prohibits possession, trans- 
port, import or export or sale of opium 
unless permitted by the Act or by any 
other enactment or by rules framed tmder 
the Act. Section 5 empowers the State 
Government to make rules under the Act 
to permit absolutely or subject to condi- 
tions and also to regulate the possession 
and sale etc. of opiiim. Section 5 was en- 
acted keeping in view the local conditions. 
It was held by the Punjab High Court 
that the rules which in effect introduced 
rationing leading to complete prohibition 
of opium are not inconsistent wih the 
provisions of the Opium Act. under which 
they were made, nor are these provisions 
beyond the scope of the Act. In this con- 
nection the foUowing observations at 
p. 401 are relevant: — 

"Whether or not "regulation” of an 
activity indudes its total prohibition, 
depends upon the nature of activity 
sought to be regulated and also on the 
facts and circmnstances of each case. It 
has been held by the Judidal Committee 
of the Privy Council in Commonwealth 
of Australia v. Bank of New South Wales, 
1950 A.C. 235, that the power of regu- 
lation does not normally include the 
power of prohibition but under certain 
circumstances even prohibition may be 
held to be covered by the power of regu- 
lation. In Slattery v. Naylor, (1888) 13 
AC 446, the Judicial Committee upheld 
a bye-law . prohibiting interment in a 
particular cemetery although S. 153 of 
the Munidpalities Act 1867 in that case 
had empowered the Mtinidpal Commit- 
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tee to make bye-laws for only regulating 
the interment of the dead. In the present 
case -fee legislature in S. 4 of the Act has 
declared its decision of prohibiting sale 
and possession of opium’’. 

A directive principle enshrined in 
Article 47 of the Constitution was also 
relied upon by the learned Judge in sup- 
port of the view that "regulations” and 
“conditions” include prohibition of the 
opium trade. This decision is with refer- 
ence to the particular phraseology of Sec- 
tions 4 and 5 of the Opiiim Act and the 
rules made thereunder. It is also not 
directly to the point. 

9. I may also cite some decisions. Sec- 
tion 3 of the Madras Essential Articles 
Control and Requisitioning (Temporary 
Powers) Act 1949. is a provision som^ 
what similar to Section 3 of the Act. This 
provision was construed by the Supreme 
Court in 'V. S. R. & Oil Mills v. State of 
Andhra Pradesh’, AIR 1964 SC 1781. In 
that case it was contended by Mr. M. C. 
Setalvad, learned coimsel, that the power 
to regulate conferred on the respondent 
by Section 3(1) of the said 1949 Act can- 
not include the power to increase the 
tariff rate, although it would include the 
power to reduce the rates. Gajendragad- 
kar C. J., speaking for the Supreme Court, 
repelled tl^ argument in the following 
words; — 

"This argument is entirely misconceiv- 
ed. The word “regulate” is wide enough 
to confer power on the respondent, to 
regulate either by increasing the rate, or 
decreasing the rate, the test being what 
is it that is necessary or expedient to be 
done to maintain, increase or secure sup- 
ply of the essential articles in question 
and to arrange for its equitable distribu- 
tion and its availability at fair prices. The 
concept of fair prices to which S. 3(1) 
expressly refers does , not mean that the 
price once fixed must either remain sta- 
tionary, or must be reduced in order to 
attract the power to regulate”, (p. 1787)., 

In a very recent judgment dated 29th 
April, 1969 — ■ Civil Appellate Jurisdic- 
tion Civil Appeal No. 882 of 1968 (SC). — 
the expression 'regulation’ in Entry 3 of 
List 1 Seventh Schedule of the Constitu- 
tion was construed by Bhargava J., speak- 
ing for the Supreme Court, thuar-r- 

“We cannot accept that the word "regu- 
lation” can be so narrowly interpreted as 
to be cpnfined to allotment only and not 
to other incidents, such as termination of 
existing tenancies and eviction of persons 
in possession ^of the house accommoda- 
tion. The dictionary meaning of the word 
"regrilation” in the Shorter Oxford Dic- 
tionary is "the .act of regulating” and the 
word "regulate” is given the meaning of 
"to control, govern or direct by rule or 
regulation”. This entry thus ^ves the 
power to Parliament to pass le gislat ion 
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for. the pmpose of directing or control- 
ling all house accommodation in canton- 
ment areas. Clearly, this power to direct 
or control will include within it all as- 
pects as to who is to make the construc- 
tions, under what conditions the con- 
structions can be altered, who is to 
occupy the accommodation and for how 
long, on what terms it is to be occupied, 
when and under what circumstances the 
occupant is to cease to occupy it, and the 
manner in which the accommodation is 
to be utilised. All these are ingredients of 
regulation of house accommodation and 
we see no reason to hold that this word 
"regulation” has not been used in this 
wide sense in the entry.” 

It will be noticed that the word "regu- 
lation" in the legislative entry was con- 
strued liberally so as to include "all those 
ingredients of regulation of house accom- 
modation”. The principle of interpreta- 
tion is well settled that widest possible 
construction must be given to the words 
used in the legislative entries and that 
they are to be construed most liberally 
and not in a narrow and restricted sense. 
(See 'Aioy Kumar v. Local Board’, AIR 

1965 SC 1561; and 'Puniab D. Industries 
V. I. T. Comrnr.’, AIR 1965 SC 1862; and 
'Harakchand -Bhantia v. Union of India’, 
Writ Petns. Uos. 282. 407 and 408 of 1968, 
decided on 30th April, 1969 (SC), relating 
to the vires of the Gold Control Act, 
1968.) ."We must not forget”, said Mr. 
Chief Justice MarshaR, in 'McGuUough 
V. Maryland’, 4 Wheat 316 (407), in a 
different context, "that it is a Constitution 
we are expoimding”. This principle of 
construction will not apply to the con- 
struction of Section 3 of the Act. the 
object of which is "to promote welfare 
activities or to eradicate a grave social 
evil”. (’Nathulal v. State of M. P.’, AIR 

1966 S.C. 43). 

It may he stated that the Act is a piece 
of social legislation in terms of Article 302 
of the Constitution conceived to give 
effect to socio-economic purposes, but 
even so, the words used therein are not 
to be "most liberally” ' construed. The 
subject-matter of the Act is substantially 
relatable to Article 246 read with Entry 
33 of Concurrent List of the Constitution. 
In 1950 A.C. 235 cited by the learned 
Judge of the Punjab High Court, it was 
held that as Section 46 of the Australian 
Banking Act, 1947, authorised the total 
prohibition of private banidng, it directly 
restricted the inter-State business of 
banking, and, therefore, its object was to 
restrain, and not merely to regulate, 
inter-State "trade commerce and inter- 
course”, and, therefore, it was contrary to 
Section 92 of the Australian Constitution. 
This decision relates to total, prohibition 
of private banking in express terms and 
has no direct bearing. Each case has to be 
conridered on its facts and merits and in 
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its own setting of time and circumstances, 
the decisions in other cases being illustra- 
tive only. The decisions cited earlier deal 
with construction of the words "regula- 
tion or prohibition” in express terms. 

10. I shall now revert to the impugn- 
ed order. According to Mr. Sorabji learn- 
ed counsel for the petitioners, the subiect- 
matter of the impugned order is relatable 
to clause (d) of sub-section (2) of Sec- 
tion 3 of the Act. The Goverrunent 
Pleader, in addition, relies on clause (g) 
of sub-section (2) of Section 3. Clause (g) 
ex facie is inapplicable We are not con- 
cerned here with regulating or prohibit- 
ing anv class of commercial or financial 
transactions relating to gur for the pur- 
poses of this clause. The correct approach 
in construing sub-sections (1) and (2) of 
Section 3 is to assume that whatever is 
included in sub-section (2) is also includ- 
ed in sub-section (1). The wnrds of sub- 
section (1) are wdde for reasons that are 
obvious. Sub-section (1) is of general 
nature. Sub-section (2) is of particular 
nature. In enacting sub-section (2), Par- 
liament has provided guidance to the 
Central Government in the matter of 
what it can legally do for securing the 
two obiects of sub-section (1) — fa) for 
maintaining or increasing supplies of any 
essential commodity or fb) for securing 
their eauitable distribution and availabi- 
lity at fair prices. The matters enumerat- 
ed in sub-section (2) of Section 3 are only 
illustrative, as such enumeration is "with- 
out preiudice to the generality of the 
powers conferred by sub-section (1). 

Sub-section f2) contemplates an order 
■under sub-section (1) as will appear from 
the words "an order made thereunder” 
in sub-section (2). In 'Santosh Kumar 
Jain v. The State’. (1951) S,C.R. 303= 
(AIR 1951 S.C. ’201) the orders made 
imder sub-section (2) of Section 3 of the 
Essential Supplies (Temporary Powers) 
Act. 1946 were construed by the Supreme 
Court. Sub-section (1) of S. 3 of this 
Act empowered the (Central Government, 
so far as it appears to it to be necessary 
or expedient for maintaining or increas- 
ing supplies of an essential commodity, 
or for securing their equitable distribu- 
tion and availability at fair prices, by 
order notified, to pro'vide for regulating or 
prohibiting the production, supply and 
^stribution thereof and trade and com- 
merce thereunder. Sub-section (2) enacted 
that "without preiudice to the generality 
of the powers conferred by sub-section (1) 
an order made therein may provide for 
various matters enumerated therein. 
Pataniali Sastri J. (as he then was), deli- 
vering iudgment on behalf of the Supreme 
Court, observed: — 

"It is manifest that sub-section (2) of 
S. 3 confers no further or other powers 
on the Central Government than what 


coixferred under sub-section (1), for 
it is "an order made thereunder" that 
may provide for one or the other of the 
matters, specifically enumerated in sub- 
section (2) which are only illustrative, as 
such enumeration is "without pre.iudice 
to the generality of the powers conferred 
by sub-section (1) ’’ 


Emperor v. Sibnath Banerji’, AIR 
Pri'vy Council consider- 
ed the question of detention of Sibnath 
Banerii and others in terms of Rule 26 
of the Defence of India Rules, 1940. pur- 
ported to have been made under S. 2(2) 
(x) of the Defence of India Act, 1939. It 
had earlier been held by the Courts in 
India, following the decision of the Fede- 
in JKeshav Talpade v. Emperor’, 
AIR 1943 F.C. 1. that this rule was ultra 
wres of the rule-making power of the 
Government of India under Section 2(2) 
(x). and the detention, therefore, of these 
persons was bad. This line of reasoning 
adopted by the Federal Court was not 
accepted by the Privy Council The Privy 
Council observed at page 160: 


'Their Lordships are unable to agree 
with the learned Chief Justice of the Fe- 
deral Court on his statement of the 
relative positions of sub-s& (1) and (2) 
of the Defence of India Act. and Counsel 
for the respondents in the present anneal 
was unable to support that statement, or 
to maintam that R. 26 was invalid In the 
opimon of their Lordships, the function 
of sub-sea (2) is merely an illustrative 
one: the nue-making power is conferred 
by sub-section (1) and "the rules” which 
are referred to in the opening sentence 
of sub-sec. (2) are the rules which are 
authorised by, and made under sub-sec- 
tion (1): the provisions of sub-sec. (2) are 
not restrictive of sub-sec. (1). as indeed, 
IS expressly stated by the words "with- 
out preiudice to the generality of the 
powers conferred by sub-section (1)’’. 


Applying the principle of construction 
In these two decisions we have to read, 
clause (d) of sub-section (2) of Section 3 
along -wnth its parent sub-section (1) of] 
Section 3 not only for the purposes of 
the two objects of the Act. but also for 
the purposes authorised therein, namely, 
for "regulating or prohibiting the produc-' 
tion. supply and distribution thereof and 
trade and commerce therein.” That it can 
be so read for the two objects is not dis- 
puted by Mr. Sorabji. The impugned 
order is made under Section 3 in its 
entirety and not under clause (d) of sub- 
sec. (2) of Section 3 which is only illus- 
trative. Section 3(2) (6) of the Defence 
of India Act 1962 empowers the Central 
Government to make rules "regarding the 
publication of news and information”. It 
may not be legal to sustain a rule under 
this section which empowers the Central 
Government to pass an order proliibiting 
publication of news and information by 
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newspapers. I have chosen an extreme 
illustration likely to command assent. 
The argument of Government Pleader 
that the word regulation in clause (d) of 
sub-section (2) of Section 3 should be so 
construed as to include within its ambit 
and scope the concept of prohibition does 
not seem to be convindng. 

It is true that the Act is a piece of sodal 
legislation conceived to give eSect to the 
socio-economic objecte and, therefore, it 
is not to be narrowly construed, but even 
so there is no sufficient justification for 
construing 'regulating’ so _ widely as to 
include therein the function of prohibi- 
tion. Prima facie, the power to regulate 
will not include the power to prohibit 
The word 'regulation’ has to be imder- 
stood in its ordinary sense. Words ^ in 
statutes vary as the colour of a kaleido- 
scope but the word 'regulation’ has re- 
tained its conservative character with 
some exceptions, as in the case of (1888) 
13 AC 446 cited in the decision of the 
Punjab High Court. The concluding ob- 
servations of Lord Davey and the obser- 
vations in other decisions cited earlier by 
Mr. Sorabji seem to support his conten- 
tion that dause (d) of sub-section (2) of 
Section 3, in its context, cannot be invok- 
ed for saving the impugned order in so 
far as the prohibitory function is con- 
cerned. 

The rule of interpretation 'poscitur a 
sodes’ will apply. Parliament could have 
used the word 'prohibiting’ in addition to 
'regulating’ in dause (d) of sub-section (2) 
of Section 3, as in the case of sub-sec. (1) 
of Section 3 and clauses (g) and (h) of 
sub-section (2) of Section 3 but this was 
not done, presiunably because what was 
intended in dause (d) of sub-section (2) 
of Section 3 was regulation in its ordinary 
sense. The proviso to dause 3, enabling 
use of gur in stock on the date of the 
commencement of the impugned order 
with the prior pennission of the Central 
Government is dearly regulatory; but, 
for the ban on the use of gur in future 
for the preparation of alcoholic liquor, 
vve have to turn to the parent sub-sec- 
tion (1) of Section 3. The words used 
therein are 'regulating or prohibiting the 
production, supply and distribution there- 
of and trade and commerce therein’. The 
impugned order is not concerned with 
production of gur. As, stated earlier, the 
impugned order is to be construed in the 
context of sub-section (1) of Section 3 
read with dause (d) of sub-section (2) of 
Section 3 not only for giving effect to the 
two objects of the Act, but also for the 
various pxirposes specified therein. 

_ In the main counter-affidavit the neces- 
sity for issuing the impugned order in 
relation to 'gur’, as defined, is explained 
in para 6 — "for securing its equitable 
distribution and availabitity at fair prices". 


The prohibition on use of gmr for the 
purposes of alcoholic liquor is to . be con- 
sidered in the background of "supply and 
distribution’’ position of gur when the 
impugned order was issued. The peti- 
tioners could only use gur in the future 
if supply and distribution to them is free, 
but not otherwise. 'Supply’ means 'to 
furnish, provide, confer (something need- 
ed, desired or used)’ while 'distribution* 
means 'the dispersal among consumers of 
commodities produced’; (see 'The Shorter 
Oxford English Dictionary’). The prolii- 
bitory part of the impugned order, in my 
opinion, is to be related to 'supply and 
distribution’ fimctions in sub-section (1) 
of Section 3 and, when so felathd, the 
impugned order would seem to be intra 
vires and not ultra vires Section 3 of the 
Act. The functions relating to supply, 
distribution and use of gur are inteiv 
dependent for purpose of preparation of 
liquor. A person supplying or distributing 
gur woidd seem to be liable for abetment 
under Section 8 of the Act. The Central 
Government can very well say that ffie 
dispersal of gur is for direct consxunption 
of those whose need is greater, _ Let xis 
not bother about the form of the impugn- 
ed order when only substance is impor- 
tant. I do not agree with Mr. Sorabji 
that the impugned order is beyond the 
powers conferred on the. Central Govern- 
ment by Section 3 of the Act, This auc- 
tion is accordingly decided against the 
petitioners. 


11. The third question, namely, whe- 
ther the impugned order violates Arti- 
de 19(1) (g) and Article 14 of the Consti- 
tution remains to be conadered. This I 
am considering on the assumption that 
the impugned order is intra vires Sec- 
tion 3 of the Act. The object is to dispose 
of this matter finally in case a contrary 
view is possible on the question of ultra 
vires. The normal practice is not m 
answer constitutional questions if peti- 
tions under Articles 226 and 227 of the 
Constitution could be effectively disposea 
of on other grotmds. The macmnery eta, 
which the petitioners are tising for pre- 
paration and distillation of countiy hquor 
is leased to them by the respondent JNO. 
2 (State Government) xmder 

dated 26th July, 1963. It is the case of the 
respondents tliat the petitioners 
proprietary or personal interest in ^ 
property. The said property adh^^®. 
belongs to the respondent No. 2. 
of this position, Mr. Sorabji is a^.ed ^ 
explain how Article 19(l)(f) is sttractem 
He submits that he is not pressing ^ 
ground of attack on the impugned orae . 
He; however, presses grounds of atxa 
based on violation of Article 19(1)(S) 
Article 14 of the Constitution. 

12. ■ It is stated by Mr. Sorabji that t^ 

petitioners are citizens of India . 

such they have a fundamental 
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guaranteed to them under Article 19(l)(g) 
to carry on their trade or business in 
country liquor, and this right is arbitra- 
rily restricted by the impugned order. It 
Is not in dispute that they are citizens of 
India. It is further stated by Mr. Sorabji 
that the restriction imposed by the im- 
pugned order is not a reasonable restric- 
tion within the meaning of saving clause 
(6) of Article 19, This fundamental right 
is not an absolute right, as will appear 
from this clause. It is conceded by Mr. 
Sorabji that the restriction is in the inte- 
rests of the general public. The poorer 
people must have gur as their food even 
though its use is denied to distillers for 
preparation of alcoholic liquor. It is clear 
that the impugned order does restrict the 
said right of the petitioners. It prohibits 
them from using gur for preparation of 
alcoholic liquor. 

It is, therefore, for the respondents to 
satisfy this Court that the restriction im- 
posed is reasonable. (See ‘Saghir Ahmed 
V. State of U. P.’, AIR 1954 SC 728 and 
'Hari Chand Sarda v. Mizo District Coim- 
cH’, AIR 1967 SC 829). cited by Mr. 
Sorabji In 'Krishan Kumar v. J. & K. 
State’. AIR 1967 SC 1368. it was held 
that dealing in liquor is business and that 
the citizen has a right to do this business. 
The broad argument in that case that 
dealing in noxious and dangerous goods 
like liquor is dangerous to the commu- 
nity and subversive to its morals and 
hence dealing in liquor is not trade or 
business was not accepted by the Supreme 
Court. In the oft-cited case 'State of Mad- 
ras V. V. G. Row*. AIR 1952 SC 196. the 
Supreme Court laid down^ an elaborate 
test of reasonableness which has since 
been accepted in subsequent decisioi^ of 
that Court. Patanjali Sastri, C. J„ deliver- 
ing judgment on behalf of the Supreme 
Court, observed at page 200:— 

"It is important in this context to bear 
in mind that the test of reasonableness, 
wherever prescribed, should be applied to 
each individual statute impugned, and no 
abstract standard, or general pattern of 
reasonableness can be laid down as appli- 
cable to all cases. The nature of the right 
alleged to have been infringed, the under- 
lying pxrrpose of the restrictions imposed, 
the extent and urgency of the evil sought 
to be remedied thereby, the dispropor- 
tion of the imposition, the prevailing 
conditions at the time, should all enter 
Into the judicial verdict.” 

The context was the principle enun- 
dated earlier in 'Dr, N. B. Khare v. State 
of Delhi’. AIR 1950 SC 211, that both 
substantive and procedural aspects of the 
impugned restrictive law should be exa- 
mined from the point of view of reasona- 
bleness. that is to say, the Court should 
consider not ordy factors such as the dura- 
tion and the extent of the restrictions. 
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but also the circumstances imder which 
and the manner in which their imposition 
had been authorized. The decision in 
Row’s case, AIR 1952 SC 196, was with 
reference to Article 19(l)(c) read with 
dause 4 of the Constitution but the.afore- 
smd observations, with respect, are’ appo- 
site on the test of reasonableness in 
Clause (6) of Artide 19. The State cannot 
reasonably be required to measure tiie 
test of reasonableness in the nice balance 
of a jeweller’s scale. • It is wdl settled 
that reasonableness of the restriction is to 
be judged not in the, background of the- 
oretical standards or predetermined pat- 
tern ('Cooverjee v, Exdse Commissioner, 
Ajmeri. AIR 1954 S.C. 220). 

The prindple enundated In Coovei^ee^s 
case, Air 1954 S.C. 220 is that in the 
case of the laws prohibiting trades in 
noxious or dangerous goods such as pro- 
duction or trading in liquor, it would be 
a reasonable restriction to prohibit trade 
or business altogether. ,In this connection, 
reference may also be made to Saghir 
Ahmed’s case, AIR 1954 S.C. 728 (supra) 
and 'Madhya Bharat Cotton Assodation 
v. Union of India’, AIR 1954 SC 634, 
where prohibition was treated as only a 
kind of restriction. According to Mr. 
Sorabji, the restriction on use of gur for 
preparation of alcoholic liquor is drastic 
and excessive and further it has no rea- 
sonable relation to the objects of the 
Act sought to be achieved, and in support 
of this argument he dtes 'Narendra 
Kumar v. Union of India’, AIR 1960 SC 
430. In this case the validity of The Non- 
ferrous Metal Control Order, 1958 was 
successfully challenged because of non- 
compliance with the provisions of Sec- 
tions 3(5) and 3(3) of the Act. This order 
controlling prices was passed under Sec- 
tion 3 of the Act. The following observa- 
tions in 'Chintaman Rao v. State of 
Madhya Pradedi’, AIR 1951 SC 118 were 
dted therein at page 434: — 

"The effect of the provMons of the 
Act, however, has no reasonable relation 
to the object in view but is so drastic in 
scope that it goes much in excess of that 
object. Not only are the provisions of the 
statute in excess of the requirements of 
the case but the language emnloyed pro- 
hibits a manufacturer of bidis from em- 
ploying any person in his business, no 
matter wherever that person may be 
residing. In other words, a manufacturer 
of bidis residing in this area cannot im- 
port labom from ndghbouring places in 
the district or province or from outside 
the province. Such a prohibition on the 
face of it is of an arbitrary nature inas- 
much as it has no relation whatsoever to 
the object which the legislation seeks to 
achieve and as such cannot be smd to be 
a reasonable restriction on the exerdse 
of the riidit" 
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The facts of this case are distin^iish- 
able, but the observations, with respect, 
are material. This was an extreme case 
of restrictions being drastic and arbitrary 
in their very nature. The position is diff^ 
rent in so far as the impugned order ^ 
concerned. The preamble of the Act is 
not without significance. The law is well 
settled that the preamble is the_ key ^ to 
the interpretation of an Act and its assist- 
ance could be sought in order to* decide 
the scope and object of the legislation 
('Diwan Sugar & General Mills (Private) 
Ltd. V. Union of India’,. AIR 1959 SC 626). 
In this decision by their Lordships of the 
Supreme Court the preamble of the 
Act under consideration was rehed upon, 
amongst other reasons, to uphold the 
vahditv of the Sugar (Control) Order, 
1955 passed in exercise of the power con- 
ferred on the Central Government under 
Section 3. We are not considering a case 
of vesting of uncontrolled discretion with 
the hcencing authorities, as in the case 
of AIR 1967 SC 829, which makes the 
restriction unreasonable. We are also not 
considering a case of the Act suffering 
from the vice of excessive delegation 
■mthout guidance. The poUcv for guidance 
is laid down in clear terms in the pre- 
amble read with Section 3 of the Act. As 
pointed out earlier, the Act has specified 
the authorized purposes for which the 
orders could be passed under Section 3. 

In 'Hari Shankar v. State of M. P,’, 
(1955) 1 SCR 380 = (AIR 1954 S.C. 465), 
it was said that in respect of commodities 
essential to the community it is reason- 
able to have restrictions which may, in 
certain circumstances, extend to total 
prohibition for a time, of all normal trad- 
ing in that commodity. The impugned 
order seems to be of a transitory nature 
intended to meet the difficult situation 
caused because of increase in prices of 
gm on account of large scale purchases of 
gur by distillers. In this connection Gov- 
ernment Pleader invites my attention to 
the Press note ' issued by the Central 
Government explaining its necessity and 
background. The impugned order does nol 
spealc of duration, nor does the Press 
note, but it seems to be of a temporary 
nature. The greatest good of the greatest 
number was considered as a ground for 
reasonableness in upholding the vaUditv 
of a notification issued under the U.P. 
Sugar Cane Act f'Tika Ramji v. State of 
UT’.”, AIR 1956 SC 676 (710)). This test 
applies to this case. The distillers of alco- 
holic liquor constitute a microscopically 
small section of people as compared to a 
very large section of poorer people who 
.consume gur as food. The need for indi- 
vidual freedom is balanced with the need 
for sodal control. The argument of Mr. 
Sorabji that' the impugned order is ope- 
rating in this territory where there is no 
prohibition and, therefore, it imposes un- 


reasonable restriction is devoid of sub- 
stance. . • 

Reasonableness of the restriction im- 
posed by the impugned order is to be ad- 
judged in the context of the scheme of 
the Act and not territorially and, when 
so adjudged. I have no doubt that it 
comes within the purview of clause (6) of 
Article 19 and, therefore, is saved from 
successful challenge. The petitioners are 
not prevented from trading in gur. They 
can purchase gur in any quantity they 
lilce from suppUers and distributors but 
cannot use it for preparation of alcoholic 
liquor. It is true that rights declared in 
words may be lost in reahty. but this 
case does not fall in that category. In 
enacting the impugned order, the Central 
Government acted with due deliberation 
and care keeping in view the prevailing 
situation. The test of reasonableness in 
Row’s case. AIR 1952 SC 198, is satisfied 
in this case. The use and consumption of 
gur as food is certainly more important 
than its use for preparation of alcoholic 
liquor. The facts in the 'Lord Krishna 
Sugar Mills Ltd. v. Union of India,’ AIR 
1959 SC 1124, cited by Government 
Pleader, are distinguishable from the 
facts of the present case and this decision, 
with respect, has no bearing on the ques- 
tion under consideration. I hold that 
Article 19(l){g) is not violated. 

13. It is next submitted that the im- 
pugned order violates Article 14 of the 
Constitution. The meaning, scope and 
effect of Article 14 has been explained by 
the Supreme Court in a number of deci- 
sions — 'Chiranjitlal Chowdhury v* 
Union of India’. AIR 1951 SC 41, 'Ram- 
krishna Dalmia v. Justice S. R. Tendol- 
kar’, AIR 1958 SC 538, 'State of M. P. v. 
Bhopal Sugar Industries’, AIR 1964 SC 
1179 and. some other decisions including 
the recent decisions in Harakchand Ban- 
thia’s case. W. P. Nos. 282, 407 and 40 8 of 
1968. D/- 30-4-1969 (SC) (supra). The law 
declared by the Supreme Court is now 
well established. This law is that while 
Article 14 iorbids class legislation it does 
not forbid reasonable classification for 
the purposes of legislation, and that in 
order to pass the test of permissible clas- 
sification two conditions must be satisfied, 
namely (i) the classification must be 
founded on an intelligible differentia 
which distinguishes persons or things 
that are grouped together from others 
left out of the group and (ii) such diffe- 
rentia must have a rational relation to 
the object sought to be achieved by the 
statute in question. 

The classification, it has been held, may 
be founded on different basis, namely, 
geographical, or according to the objects 
or occupations or the like and what is 
necessary is that there must be a nej^ 
between the basis of classification and thq 
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objects of the Act tmder consideration. 
Let us apply the law declared by the 
Supreme Court to the impuened order. 
Clause (d) of sub-section (2) of Section 3 
permits use and consumption of 'gur' as 
defined for preparation of any article 
used as drinlr or medicine for human con- 
sumption. This is one class of persons 
using gur. As against that class there is 
the other class where use of gur is prohi- 
bited to distillers for preparation of alco- 
jholic liquor. In THarman Singh y. Re- 
gional Transport Authority.' Calcutta 
'Region’, AIR 1954 SC 190. Mahajan J. 
(as he then was), speaking on behalf of 
the Supreme Court, observed at page 192: 

"A law applying to a class is constitu- 
tional if there is sufficient basis or reason 
for it. La other words, a statutory discri- 
mination cannot be set aside as the denial 
of equal protection of the laws if any 
state of facts may reasonably be conceiv- 
ed to justify it” 

There is sufficient basis for permitting 
the use and consiunption of gur for the 
purposes specified, and also for prohibit- 
ing its use for preparation of alcoholic 
liquor. The statutory discrimination is not 
illogical. Mr. Sorabii cites 'State of Rajas- 
than V. Mukan Chand’, AIR 1964 SC 1633, 
in support of his contention _ that the 
differentia has no rational relation to the 
objects of the Act sought to be achieved. 
It was hdd in that case that the portion 
of Section 2fe) of the Rajasthan Jagir- 
dars’ Debt Reduction Act excluding cer- 
tain debts due to creditors mentioned in 
clauses (i) to (vi) infringes Article 14 of 
the Con^tution and is therefore invalid. 
This portion, according to the Supreme 
Court, did not satisfy the test of permis- 
sible classification. This decision, with 
respect, has no application to the facts of 
the present case. The classification in our 
case has a rational relation to the two 
objects of the Act sought to be achieved. 
The classification is reasonable for the 
purposes of the Act. I hold that the im- 
pugned order does not violate Article 14 
of the Constitution. 

14. In the wew taken of this case, the 
validity of the impugned order is main- 
tained and the petition filed by the peti- 
tioners is dismissed with costs. The costs 
are assessed at Rs. 200/-. 

15. The Court is entitled to effective 
assisinnce from the State. Learned Gov- 
.emment Pleader qualified in the Portu- 
guese system of law is not reasonably 
expected to do adequate justice to this 
case. 

Petition dismissed. 
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Chandrakant Shantaram C&utonker, 
Applicant v. State, Respondent. 

ReL No. 11 of 1969. D/- 5-8-1969. 

(A) Criminal P. C. (1898), Ss. 537(a), 
342 and 242 — Motor Vehicles Act (1939), 
S. 48 (3) (vi) — Offence under S. 48 (3) (vi) 

— Summons case — Substance of accu- 
sation against accused explained to him 

— Accused denying charge — Failure to 
examine accused under S. 342 — No pre- 
judice shown — S. 537(a) can be xdied 
upon, assuming S. 342 is attracted. 

Under Section 537(a) the conviction and 
sentence are not reversible on account of 
any error, omission or irregularity in any 
proceedings during the trial unless the 
error, omission or irregularity has in fact 
occasioned a failure of justice. Mere 
non-examination or defective examination 
is not a ground for interference uffiess 
prejudice is established. Real and not 
fanciful or imaginary prejudice is what 
is contemplated. Case law discussed. 

(Para 4) 

Therefore where in a prosecution under 
S. 48(SKvi), Motor Vehicles Act, which 
was a smnmons case, the substance of 
accusation against the accused was ex- 
plained to him as required by S. 242, 
Cr. P. C. and he denied the charges and 
it was not shown that any prejudice was 
caused to the accused because of failiure 
to examine him under S 342; 

Held S. 537(a) could be relied upon 
assuming S. 342 was attracted. (Para 4) 

(B) Motor Vehicles Act (1939), Ss. 48 
(3)(vi) and 112 — Offence under S. 48 (3) 
(vi) — -Accused not a previous convict — 
Maximum punishment of fine being 
Bs, 100/- sentence imposing a fine of 
Bs. 150/- cannot be sustained — Sentence 
of fine altered from Bs. 150/- to 100/-. 

(Para 5) 

(C) Criminal P. C. (1898), S. 342 — 
Whether applies to summons case — 
(Quaere) — Conflicting. Case law referred. 

(Para 3) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Goa 60 (V 54) = 

1967 CrL L. J. 746, Leofred Lobo 


V. State 4 

963) AIR 1963 S.C. 612 (V 50) = 

1963 (1) Cri. L. J. 495, Jaidev v. 

State of Pimjab 4 

962) AIR 1962 S.C. 1239 (V 49) = 

1962 (2) Cri. L. J. 296, Rama 
Shankar Singh v. State of W. B. 4 
956) AIR 1956 , S.C. 536 (V 43) = 

1956 Cri. L. J. 940, Moseb Kaka 
Chowdhry v. State of W. B. 4 

956) AIR 1956 S.C. 731 (V 43) = 

1956 Cii L. J. 1365, Chiirkaranga 
Gowda V. State of Mysore 4 
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(1940) AIR 1940 Bom. 314 (V 27)= 

42 Cii L. J. 71, Emperor v. 
Kondiba Balaji 3 

(1921) AIR 1921 Bom. 374 (V 8)= 

22 Cri. L. J. 17, Emperor v. Fer- 
nandez » 

(1914) AIR 1914 Cal. 663 (V. 1)=15 
Cri. L, J. 190, Mohammed Hossain 
V. Emperor 3 

S. K. Kakodkar, for Applicant; G. E, 
Tamba, for State. 

ORDER: — This is a reference made by 
the learned Sessions Judge under Sec- 
tion 438 of the Code of Criminal Proce- 
dure. The recommendation, in substance, 
made by him is that the sentence of fine 
of Es. 150/- imposed by the learned 
Magistrate for an offence under Sea 48(3) 
(vii) of the Motor Vehicles Act, 1939, read 
with the relevant rules thereunder and 
conditions of permit, is in excess of the 
maximum limit of toe provided under 
Section 112 and, therefore, it should be 
set aside. 

2. The material facts leading to this 
reference are that the respondent was 
tried summarily for contravening the 
provisions of Section 48(3)(vi) of this 
Act. (Clause (vii) mentioned is a mistake). 
The accusation against him was that on 
26th September, 1968, at 19.30 hrs. he had 
carried, in a bus driven by him, 30 extra 
passengers. The learned Magistrate dealt 
with this case as a summons case, xmder 
Chapter XX of the Crinainal Procedure 
Code (hereinafter referred to as "the 
Code”). He tried it summarily in accord- 
ance with the provisions of Chapter XXU 
of the Code. The respondent in his exami- 
nation denied that he had taken • extra 
passengers. The munber of such extra 
passengers was 30, The prosecution 
examined four witnesses in support of 
the accusation against ■&e respondent. In 
his defence the respondent examined a 
witaess^ by name Sadananda Assonorcar. 
This witness deposed that the respondent 
had not carried extra passengers as alleg- 
ed. The four prosecution witnesses de- 
posed in dear terms that he had carried 
extra passengers as stated by them. 

The learned Magistrate accepting the 
prosecution evidence convicted him xmder 
Section 48(3) (vii) and sentenced him to 
pay a toe of Rs. 150/-. This sentence was 
passed by him presumably relying on 
Section 112 of the Act. A revision petition 
was filed against the conviction and the 
sentence recorded by the learned 
Magistrate in the Sessions Court. 
The learned Sessions Judge after 
considering the arguments tuged on be- 
half of the respondent and the State, 
made the above recommendation. He also 
took note of the argument advanced on 
bdialf of the respondent that fail ure to 
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examine the respondent under Section 342 
• of the Code had caused prejudice to him. 
The learned Sessions Judge beyond tak- 
ing notice of this argiunent did not make 
recommendation that the sentence of toe 
imposed should be set aside because of. 
failure to comply with the provisions of, 
this section. This, in short, is the back- 
groimd of the case leading to the refer- 
ence. 

3. Mr. S. K. Kalrodkar, learned coun- 
sel for the respondent, contends, that the 
provisions of Section 342 are also appli- 
cable to summons cases and,, in support 
of this contention, he cites 'Emperor v. 
Kondiba Balaji’. 42 CrL L. J. 71 = (AIR 
1940 Bom. 314). This is a Division Bench 
judgment of the Bombay High Court, 
and, according to the learned Chief Jus- 
tice, with whom his brother Judge 
agreed, every failure to comply with 
Section 342 of the Code does not neces- 
sarily vitiate the trial. If the Court is 
satisfied that failure to comply with the 
strict terms of the Section has caused no 
prejudice, the coxurt should not interfere. 
The provisions of Section 537 of the Code 
would cover such a case. The learned 
Chief Justice also observed that Sea 342 
applies even to summons cases tried sum- 
marily xmder Section 263 and the accused 
is prima facie prejudiced if no statement 
is taken at all. In reaching this decision 
the Division Bench relied on an earlier 
decision 'Emperor y. Fernandez’, AIR 1921 
Bom. 374 and also 'Mahommed Hossain 
V. Emperor’, AIR 1914 Cal. 663, decided 
by the Calcutta High Court. As against 
this view, the learned Single Judge of 
the Andhra Pradesh High Court came to 
the conclusion after consideiung the 
scheme of the trial of sxunmons cases 
xmder Chapter XX and also mode of 
summary trial xmder Chapter XXH, that 
the provisions of Section 342 are not ap- 
plicable to sxunmons cases. There are 
some decisions of other High Coxirts, also 
on this point but for the pxxrposes of dis- 
posal of this reference, it. is really not 
necessary to decide the larger question 
whether the provisions of Section 342 are 
applicable to sxunmons cases, in so far as 
second examination, as contemplated by 
Section 251-A of the Code Is concerned. 

This section is included in Chapter XS 
relating to trial of warrant cases by 
Magistrate. Section 342 in Chapter XXTV 
is xmder the heading "General provisions 
as to inqxiiiies and trials”. It does not say 
it applies to sxunmons cases or warrant 
cases. It is silent and for good reasons. It 
is not in dispute in the instant case that 
the respondent was explained the sub- 
stance of the accusation against hto as 
required by Section 242 of the Code ana 
he stated that .he had not taken extra 
. passengers. There was, therefore, exami- 
nation of the respondent . once but not 
the second time after the defence evi- 
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correspondence which may have taken 
place between her and her husband and 
(iii) that the appellant did not get her-* 
self examined by a doctor although a 
suggestion to that effect was made by the 
Court. As for the first two, the appellant’s 
case was that she did not know who was 
the doctor and that she had not preserv- 
ed any correspondence. There is no rea- 
son for not accepting her explanation. 
But even if her explanation is not con- 
vincing that is not sufficient to get over 
the probabilities of the case to which 1 
have earlier drawn attention. The third 
reason calls for more than a brief notice. 
Mr. Mehta argued, and I think rightly, 
that a woman’s hymen may be ruptured 
from a variety of causes, though she 
may in truth be a virgin and a woman 
would not run the risk of an adverse 
inference and a possible blot on her if 
the hymen was found ruptured.^ The 
failure to produce that negative evidence 
shotdd not therefore have weighed with 
the Judge. But he said he had advised 
the appellant before the appeal was filed 
to get herself examined by the Civil 
Surgeon and she had done so. He pro- 
duced the report of the Civil Surgeon 
showing that the appellant was a virgin. 
He made an application for permission to 
lead that additional evidence.^ Rule was 
issued to the respondent and it was for- 
warded by post at the same time as the 
notice of the appeal but although the 
notice of the appeal has returned served, 
the notice of that application has not 
returned. It is not therefore possible to 
permit that additional evidence to be 
adduced. However, his submission that, 
the appellant’s failure to adduce the nega- 
tive evidence which the learned Judge 
called for should not have weighed with 
the Judge is on the facts of this case well 
founded. 

15. For these reasons, m my opinion, 
the evidence of the petitipner should 
have been accepted on the facts_ and_ cir- 
cumstances of the case. Accepting it I 
hold it to have been proved that her hus- 
band was impotent at the time of the 
marriage and continued to be so tLll_ the 
institution of the petition. The petition 
must therefore be allowed. 

16. The appeal is allowed and the res- 
pondent’s marriage with the appellant is 
annulled under Section 12(1) (a) of the 
Hindu Marriage Act, 1955, The , respon- 
dent having not contested there mil be 
no orders as to costs. « 

- Appeal allowed. 
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Manekial Nathalal Jingar, Petitioner 
v, Ochhavlal Chhaganlal and another. 
Opponents. 

Civil Revn. Appln. No. 822 of 1965, D/- 
3-12-1968 against order of 2nd Joint Civil 
J., Jr. Division, Baroda, -D/- 15-9-1965. 

Civil P. C. (1908), O. 21, Rr. 97, 35 and 
103 — Limitation — ^Delivery imder warrant 
issued under O. 21, R. 35 resisted — Fresh 
warrant obtained — Same resist.er object- 
ing to delivery again — Application rmder 
O. 21, R, 97 made, more than 30 days 
after first resistance but within 30 days, 
after the second resistance — Application 
not barred imder Art. 129, Limitation Act, 
1963, 

Where delivery under a warrant issued 
under O. 21, R. 35 Civil P. C. is resisted 
and a fresh warrant is obtained but the 
same' resister objects to delivery again, 
an application under O. 21, R. 97 made 
then, though more than 30 days after the 
first resistance, but ivithin 30 days after 
the second resistance is not barred under 
Art. 129 Limitation Act. (Para 11) 

The making of an application under 
O. 21, R. 97 is permissive and it is an 
enabling provision for the decree-holder.' 
No penalty can be imposed upon him if 
he fails to avail himself of this. 

(Para 9) 

The different rules of O. 21 deal with 
the procedure in execution of a decree 
and the issuance of a warrant under O. 21, 
R. 35 is a step in the entire procedure to 
help the decree-holder to obtain the 
fruits of his decree. He is entitled to say 
to the court at any stage of the procedure 
that he will not like to have its help any 
more. But this will not deprive him of 
his right to go to the court again at any 
time during which, the decree is enforce- 
able and it is implicit in this right that 
he can make an application under O. 21, 
R. 97 every time he is resisted. 

(Para 9) 

A resistance to delivery of possession is 
a mere intimation to the decree-holder 
that the resister will not allow him to 
take possession. It is open to the decree- 
holder not to join issue with him at that 
time and to allow the warrant to lapse. 
Since the making of the application under 
O. 21, R. 97 is not mandatory, a resistance 
comes to an end with the abandonment 
by the decree-holder of his right to en- 
force the warrant for possession by mali- 
ing an application imder O. 21, R. 97. 
That resistance ca.nnot then be said to be 
continued when a fresh obstruction is 
made to delivery under a fresh warrant. 

(Para 9) 

The resistance or obstruction mention- 
ed in Alt. 129 of the Limitation Act refers 
to the resistance or obstruction complain- 
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ed of in the application under O. 21, R. 97. 
If, therefore, the complaint is as to a 
second obstruction, time will begin to 
run from the date of the second obstruc- 
tion and not from the date of the first 

obstruction. (Para 9) 

Therefore, even if the first obstruction 
had been made by the same person in the 
same character as the second obstruction, 
in respect of an application under O. 21, 
R. 97 complaining of the second obstruc- 
tion, time will begin to run from the 
date of the second and not of the first 

obstruction. (Para 9) 

In view of the nature of the proceed- 
ings and the language of Art. 129 Limita- 
tion Act, it is more imaginary than real 
to say that a decree-holder, finding his 
application under O. 21, R. 97 in respect 
of the first obstruction beyond time, will 
defeat the provision of the Limitation Act 
by taking out a fresh warrant and then 
making an application in time for a 
second obstruction, though it may be more 
than 30 days after the first resistance. 
Art. 129, Limitation Act only bars an 
application about a resistance made more 
than 30 days ago. If a second obstruction 
is made, the complaint is not about the 
first obstruction but only about the 
second. Since the law allows the decree- 
holder to make such an application, it 
cannot be said that Art, 129, Limitation 
Act is made nugatory. (Para 10) 

Thus an application under O. 21, R. 97 
in respect of a second resistance to deli- 
very under a fresh warrant imder O. 21, 
R. 35, filed more than 30 days after a first 
obstruction to a similar delivery, but 
within thirty days after the second ob- 
struction is not barred under Art. 129 
Limitation Act. (1896) ILR 18 All. 233 & 
AIR 1953 Cal. 499 & AIR 1959 Cal. 613, 
& AIR 1949 Mad. 753 & AIR 1919 Pat. 
425 (2) (FB) & AIR 1957 Trav. Co. 287 & 
AIR 1947 Sind 118, Foil. Observation in 
AIR 1933 Bom. 457 (FB), Dissenting from 
(1896) ILR 18 AU. 233, held obiter. 

(Para 9) 

Cases Referred: Chronological Paras 

(1959) AIR 1959 Cal. 613 (V 46), 

P. N. Pathak Sharma v. Renuka 
Debi 9 

(1957) AIR 1957 Tra. Co. 287 (V 44) 

=ILR (1956) Trav.. Co. 1139, 
Gnanappu v. T. Pillai 9 

(1953) AIR 1953 Cal. 499 (V 40)=' 

91 Cal. L. J. 55, Official Trustee 
V. Monmothonath 9 

(1949) AIR 1949 Mad. 753 (V 36)=' 

1949-1 Mad. L. J. 656, Narayan- 
swami v. Veerappa 9 

(1947) AIR 1947 Sind 118 (V 34) =i 
ILR (1946) Kar. 317, Kotumal V. 

Gur Ashram 9 

(1933) AIR 1933 Bom. 457 (V 20) = 

35 Bom. L. R. 1033 (FB), Mukund 
^ Bapu V. Tanu Sakhu 7, 9 
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(1919) AIR 1919 Pat. 425 (2) (V 6) 

=4 Pat. L. J. 94 (FB), Raghu- • 
nandan v. Ramcharan 9 

(1896) ILR 18 All.. 233=1896 AU. : 

W. N. 84, Narain Das v. Hazari 
Lai 7,9 

B. J. Shelat, for Applicant; N, H. Bhatt, 
for Opponent No. 2. 

ORDER: — This appUcatibn raises a 
short point about limitation in respect of 
an application made under Order 21, 
Rule 97 of the Civil Procedure Code and 
arises under the following circumstances: 

2. The petitioner-original decree- 
holder obtained a decree for possession 
against opponent No. 1-original .judg- 
ment-debtor. He filed Darkhast No. 569 
of 1964 and a warrant for possession was 
issued under Order 21, Rule 35 of the 
Civil Procedure Code. The opponent No. 2 
resisted the delivery of possession and 
thereafter the petitioner "withdrew his 
Darkhast on 2-4-1965. He filed another 
Darkhast No. 220 of 1965 and obtained 
a fresh warrant for possession on 25-4- 
1965. Opponent No. 2 again resisted the 
delivery of possession to the petitioner 
and the petitioner filed Miscellaneous 
Application No. 156 of 1965 on 26-4-1965 
under the provisions of Order 21, Rule 97 
to remove the resistance made by oppo- 
nent No. 2 and for possession of the pre- 
mises. It does not appear from the record 
of the case before us as to when the first 
resistance was made by opponent No. 2, 
but it was conceded on behalf of the 
petitioner that the first resistance was 
made more than 30 days before the filing 
of MisceUaneous Application No. 156 of 
1965. The learned trial Judge dismissed 
this application on the ground that it was 
barred by limitation under Article 129 of 
the Indian Limitation Act. 1963 (herein- 
after referred to as "the Act”). 

3. The learned trial Judge came to the 
conclusion that the second resistance was 
made by the same person in same charac- 
ter and therefore, though the application 
was made within 30 days from the date 
of the second resistance by opponent 
No. 2, the limitation in fact began to run 
from the date of the first resistance; and 
since the application was filed more than 
30 days after the first resistance, it was 
barred by the ‘provisions ' of Article 129 
which prescribes, for such an application, 
a period of 30 days from the date of 
resistance or obstruction. Having arrived 
at these findings, the learned trial Judge 
dismissed the application of the petitioner. 
It is against the dismissal of this appli- 
cation that the petitioner has filed this 
Civil Revision Application. 

4. On behalf of the petitioner it was 
urged that imder the provisions of the 
Civil Procedure Code, so long as the 
decree for possession is alive and enforce- 
able, he is entitled to file a Darkhast and 
to obtain a warrant for possession of the 
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property under Order 21, Rule 35. Under 
Order 21, Rule 97 he is entitled to rn^e 
an application to the Court complaining 
of resistance or obstruction to delivery 
of possession to him every time such 
resistance or obstruction is caused by any 
person. It is further contended that the 
provisions of Order 21, Rule 97 entitling 
him to make an application complaining 
of such resistance or obstruction are not 
mandatory but are merely permissive and 
enabling and intended to provide a simi- 
mary remedy to him to remove the resist- 
ance or obstruction without fiUng a suit 
in the first instance. Article 129 of the 
Act prescribes a period of 30 days from 
the date of the resistance or obstruction 
as the period during which such an appli- 
cation should be made. The contention on 
behalf of the petitioner, therefore, is that 
it is open to him to ignore the previous 
obstruction and to make an application 
under Order 21, Rule 97 in respect of the 
subsepuent obstruction and that every 
obstruction or resistance gives him_ a 
fresh cause for making an application 
under Order 21, Rule 97; and therefore, 
if he makes an application within 30 days 
from the date when the obstruction or 
resistance complained of by hirn has been 
caused, his application is within time. 


5. On behalf of the opponent No. 2, his 
learned advocate Mr. Bhatt supported the 
judgment of the learned trial judge. He 
argued that if every act of resistance 
were deemed to give a fresh period of 
limitation, such a proppsition would be 
in conflict with the provisions of Order 21, 
Rule 103. He urged that if such a propo- 
sition were accepted, it would enable a 
decree-holder, who had applied under 
Order 21, Rule 97 against a previous 
resistance and failed therein, again to 
take out a warrant for possession and 
thereafter to make a second application 
against a fresh obstruction or resistance 
and he would again call upon the Court 
to investigate into the right of the ob- 
structor or resister. Mr. Bhatt urged that 
in this manner, the provisions of Order 21, 
Rule 103, which make the decision of the 
Court on an application under Order 21, 
Rule 97 final, will be nullified. 


6. The argument of Mr. Bhatt is de- 
void of any substance. If the Court in- 
vestigates into the claim of the resi^er 
or obstructor on an application under 
Order 21, Rule 97 and decides not to 
remove that obstruction or resistance, 
that order itself becomes final and con- 
clusive, subject to the result of a suit, 
under Order 21. Rule 103, Therefore, the 
executing Court will not be competent to 
go over again into the merits of a second 
application complaining of resistance or 
obstruction under Order 21, Rule 97. 


7. The learned trial Judge relied upon 
certain observations in the case ox 


Mukund Bapu v. Tanu Sakhu, AIR 1933 
Bom. 457 (FB). That is a case decided by 
a Full Bench of the Bombay High Court. 
In that case the judgment-creditor who 
had taken out a warrant for possession 
under Order 21, Rule 35 and who was 
obstructed in the delivery of possession 
to him, did not file an application under 
Order 21, Rule 97 complaining of such an 
obstruction. The Darkhast in which the 
warrant for possession was issued, was 
struck off the file on 21st of January 
1927. The 'judgment-creditor filed a fresh 
Darkhast on 6th July 1927 and asked for 
issue of a warrant for possession under 
Order 21, Rule 35. Both the Courts below 
came to the conclusion that the applica- 
tion for a fresh warrant to obtain posses- 
sion under Order 21, Rule 35 did not lie 
as the judgment-creditor did not file an 
application under O. 21, R. 97 in respect 
of the resistance to delivery of possession 
in the first Darkhast. The Full Bench 
held, after consideration of certain deci- 
sions. that because of the mere fact that 
the _ judgment-creditor did not file’ an 
application complaining of the obstruction 
in the first Darkhast, he was not disentitl- 
ed from filing a fresh Darkhast and from 
obtaining a fresh warrant for possession 
under Order 21, Rule 35. That was the 
only point before the FuU Bench for deci- 
sion and the Full Bench decided it in 
favour of the judgment-creditor, holding 
that he was entitled to a fresh warrant 
for possession under Order 21, Rule 35. 
Beaumont, C. J., who delivered the lead- 
ing judgment, observed on page 456: — 

"All that the applicant is asking at the 
moment is that a fresh warrant for pos- 
session may issue under R. 35, and to 
that, I think, he is entitled, fi^at really 
disposes of the appeal, because we are not 
dealing today with the rights which may 
accrue under that fresh warrant. But as 
the whole question has been argued, and 
as the rights accruing under the warrant 
will arise for decision at a later stage of 
these proceedings, it is, I think, desirable 
that we should indicate our opinion upon 
the point.” 

The learned Chief Justice then proceeded 
to consider as to what would be the nosi- 
tion of the obstructor if he obstructed the 
delivery of possession in pursuance of the 
fresh warrant and the judgment-creditor 
made an application rmder Order 21, 
Rule 97 against the obstructor. Dealing 
with this point, he observed as follows: — 

" it will be open to the party ob- 

structing to show that his obstruction is 
by the same person and in the same 
character as the former obstruction in 
respect of which no proceedings were 
taken, and if he succeeds in proving that, 
Art. 167 will then be a bar to the decree- 
holder’s application. The mere fact that 
the application is made in respect of a 
firesh warrant for possession does not, in 
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my view, involve that the obstruction is a 
fresh ob^ruction.” 

We may mention that Article 167 in the 
Limitation Act of 1908 corresponds now 
to Article 129 of the Liniitation Act of 
1963. In so expressing itself, the Full 
Bench dissented from the decision in 
Narain Das v. Hazari Lai, (1896) ILR 18 
All. 233. It is clear that the above obser- 
vations about bar of Article 167 of the 
Limitation Act of 1908 were not necessary 
for the decision, of the actual point in- 
volved in the case before the Court. This 
is in terms stated by the Court. The 
Court, however, decided to indicate its 
view in case the decree-holder was again 
obstructed in execution of the fresh war- 
rant. It is clear therefore, that these ob- 
servations of the Full Bench are obiter 
and therefore, not binding upon _ us, 
though they are entitled to due weight. 
No other authority was shown to us on 
behalf of the petitioner. 

8. The other view, which is adopted 
by several of the other High Courts in 
India is to the effect that every resistance 
or obstruction gives rise to a fresh period 
of limitation which begins from the date 
of the particular resistance or obstruction 
complained of. The main reasons on which 
these High Courts havg based the above 
view can be siunmarised as follows: — 

9. (1) Making of an application xmder 
Order 21, Rule 97 complaining about the 
resistance or obstruction to delivery of 
possession is permissive and an enabling 
provision for the decree-holder and he 
is not bound to make such an application. 
No penalty of any nature can be imposed 
upon the litigant if he fails to avail him- 
self of a merely permissive or enabling 
remedy, 

(2) The different rules of Order 21, 
deal with procedure in execution of a 
decree. The issuance of a warrant for pos- 
session is a step in the entire procedure 
for helping the decree-holder to obtain 
the fruits of his decree. The decree-holder 
is entitled to say to the Court at any 
stage of the procedure that he would not 
like to have the help of the Court any 
more. Merely because he does not ask 
the Court to help -him any further, it 
would not deprive him of his right to go 
to the Court again at any time- during 
wMch his decree is alive and enforceable. 

(3) When a person resists or obstructs 
delivery of possession he merely inti- 
mates to the decree-holder that he would 
not allow him to take possession. It is 
open to the decree-holder not to ioin 
issue -with him at that time and to allow 
the warrant to lapse. This conduct of the 
decree-holder may be the result of (a) 
his belief that the claim of resister is cor- 
rect, or (b) he may not for some reason, 
be prepared to spend time and money at 

.. that particular time; or (c) he may feel 
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that the claim of -the resIster or obstructor 
is of a temporary duration; or (d) he may 
think it ad-visable to deal with the resis- 
ter or obstructor out' of Court, Since the 
making of the application imder Order 21, 
Rule 97 is permissive and not mandatory, 
the resistance or the obstruction that was 
occasioned at the first tirhe comes to an 
end with the abandonment by the decree- 
holder of his right to enforce the wmrant 
for possession by making an application 
for the removal of resistance or obstruc- 
tion. That, obstruction cannot then be 
said to be continued when a fresh ob- 
struction is made to delivery of possession 
under a fresh warrant for possession. 

(4) Since the law allows the decree- 
holder to abandon, at his sweet will, the 
enforcement of warrant for possession 
and to apply for a fresh warrant for pos- 
session at any time so long as the decree 
for possession remains alive and enforce- 
able, it is implicit in this right of the 
decree-holder that he can make.an appK- 
cation under Order 21, Rule 97 every time 
he is obstructed or resisted. 

(5) Article 167 of the Limitation Act of 
1908 (corresponding to Article 129 of the 
Limitation Act of 1963) relates to a com- 
plaint of resistance or obstruction to deli- 
very of possession of immovable property 
decreed and the period of limitation 
begins to rtm from the date of resistance 
or obstruction. The -resistance or the ob- 
struction mentioned in the third column 
of Article 167 refers to the resistance or 
obstruction of which the complaint is 
made in the application' under Order 21, 
Rule 97. 

If, therefore, the complaint is made re- 
garding the second obstruction, time : will 
begin to run from the date of the second 
obstruction and not from the date of the 
first obstruction. 

These are the different reasons which 
have induced the High Courts of Calcutta. 
Madras, Allahabad, Patna, Travancore- 
Cochin and Sind to accept the -view that 
even if the first obstruction was made by 
the same person in the same character as 
the second obstruction, in respect of the 
application imder Order 21, Rule 97 com- 
plaining of the second obstruction, ' the 
time would begin to run from the date 
of the second obstruction and not from 
the date of the first obstruction. Some of 
the cases in which this view has been ex- 
pressed by the High Courts are: (1896) 
ILR 18 All. 233; Official Trustee v. Mon- 
mothonath, AIR. 1953 Cal. 499; P., N. 

Pathak Sharma v. Renuka , Debi, AIR 
1959 Cal. 613; Narayanswami v. Veerappa, 
AIR 1949 Mad. 753; Raghunandan v. Ram- 
charan, AIR 1919 Pat. 425(2) (FB); S. Gna- 
nappu V. T, Pillai, AIR 1957 Trav. Co. 287 
and Kotumal v. Gur Ashram, AIR 1947 
Sind 118. We ar.e in agreement -with the 
conclusion and the reasoning expressed in 
these decisions and, with respect, we do 
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not think that the observations in AIR 
1933 Bom. 457 (FB) (supra) lay down the 
correct law. . ' , • 

10., It was urged on behalf of oppo- 
nent No. 2 that if the period of limitation 
were to run from the second obstruction 
It would make Ajtide 129, a dead letter 
because every decree-holder, finding that 
ms application under Order 21, Rule 97 
in respect of the first obstruction would 
be beyond time,_ would defeat this provi- 
sion of the Limitation Act by taking out 
a fresh warrant for possession and thus 
invite a fresh resistance and then making 
an application within 30 days from the 
date of the second resistance, even though 
it may be more than 30 days after the 
first resistance. In our opinion, in view 
lof the nature of the proceedings and the 
language of the Article in question, the 
Ifear expressed by Mr. Bhatt on behalf of 
opponent No. 2 is more imaginary than 
real. What Article 129 of the Limitation 
Act of 1963 does is to bar the making of 
an application about the resistance or ob- 
struction which was made more than 30 
days ago. If a second obstruction is made, 
the complaint is not about the first ob- 
struction but is about the second obstruc- 
tion; and since the law allows the decree- 
holder to make such an application, it 
caimot be said that the provisions of Arti- 
cle 129 are made nugatory. 


11. We, therefore, hold that the Mis- 
cellaneous application made by the peti- 
tioner on 26-4-1965 is not barred by limi- 
tation. 

12 . In_ the result, therefore, this revi- 
sion application is ^owed and the order 
passed by the learned trial Judge dismis- 
sing the application as barred by limita- 
tion is set aside and we remand the appli- 
cation back to the trial Court with a 
direction to proceed further therein in 
accordance with law. Opponent No. 2 will 
pay the cost of this revision application 
to the petitioner and bear his own. Evde 
made absolute with costs. 

Petition allowed. 
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A. R. BAKSHI AND D. A. DESAI, JJ. 
Saurashtra Iron Foundry and Steel 
Works Private Ltd. and others. Petitioners 
V. Bhavnagar Nagarpalika and another. 
Opponents. 

Special Civil Applns. Nos. 943, 946 and 
979 of 1968, D/- 16-1-1969. 

Municipalities — Guiarat Muiucipalities 
Act (34 of 1964), Ss. 99, 101, 102, 103 and 
275 — Scope — Octroi rules and bye- 
laws, after due publication, and conside- 
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*(Only portions approved for reporting 
by tlie High Court are. reported here). 


ration of objections, accorded sanction bv 
Gover^ent — Bates on some items in- 
creased by Govenunent while granting 
sanchon Date of imposition of levy 
published — Government after such pub- 
lication, but prior to proposed date of 
^position issuing corrigendum modifying 
those irules and bye-laws — Corrigendum 
ho\raver not published by municipality 
— Part nf corrigendum relating to rules 
“ }“tra vires powers of Government 
1.1- j. f*® made effective, needs 

pubhcation Other part concerning bye- 
laws IS invalid — Corrigendum is not 
order under S. 99 — Non-pubUcation of 
corrigendum by municipality does not 
render whole sanction, rules and bye-laws 
invalid -- That part of sanction increas- 
ing ocmoi rat« on some of items alone 
S — (General Clauses Act (1897), 

Where octroi rules and bye-laws, after 
due pubhcation and consideration of the 
objections received, are sanctioned by the 
Government, after increasing the rates 
on some items and after the date of im- 
position of the levy is published but prior 
to the_ proposed date of imposition issues 
a corrigendum modifying those rules and 
bye-law^ and the corrigendum is not 
published .by the municipality, that part 
of the corrigendum relating to rules is 
not ultra vires the powers of the Govern- 
ment and to be made effective, that part 
needs publication. The other part of the 
corngend^ relating to the bye-laws is 
mvahd The corrigendum is not an order 
^ Gujarat Municipalities 

Act md its non-publication by the Muni- 
apahty does not render the whole sanc- 
tion, rules and bye-laws invalid. That 
part of the sanction increasing octroi 
rates m respect of certain items alone is 
mvahd. ^ (Paj-a jg) 

source of power vested in 
the Mimicipality to' impose taxes men- 
tioned therein and Ss. 101, 102 and 103 
provide for the machinery for the impo- 
sition. Function of tee State Government 
IS to accord sanction with or without 
modifications within the limits of S 102 
S. 99 also empowers the Government to 
pass general or special orders subject to 
which a Municipality may impose a tax 
But that is altogether a different and 
separate power vested in the Government 
and it is apart from the machinery pro- 
wded for tee obligatory steps to be taken, 
begmnmg from the selection of the t^ 
to be imposed to the publication of the 
date from which the tax can be effectively 
levied. (Para 5) 

When the Government, after according 
sanction, has tee power by virtue of 
S. 99 to effect further modification in tee 
rules before they are put into force, there 
is no reason why during the course of the 
proceedings for the imposition it cannot 
have the power to rectify any lacuna. 
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The sanction' being a substantial _ and 
necessary ingredient for the imposition, 
it cannot be said to be merely a condition 
of the exercise of the power by the Muni- 
cipality such that it can never be modi- 
fied once it has been signed by the Gov- 
ernment. This conclusion flows from th.e 
Act itself and therefore, it will not be 
necessary to derive, additional support 
from S.' 21 of, the General Clauses Act, 
though it is possible to argue that the 
sanction is in the nature of an order and 
therefore subject to. S. 21 of the General 
Clauses Act and that it ■will for that 
reason be open to the Government to 
modify its sanction before the rules be- 
come final. (Para 7) 

S. 103 clearly pro'vides for the publica- 
tion of the sanction along ■with the rules. 
The corrigendum, must therefore, be 
published by the Municipality to be made 
effective and so long as the same is not 
published, it cannot be said to have been 
incorporated in the rules. The definition 
of "octroi” clearly indicates that it is a 
■tax on the entry of goods into the limits 
of a municipal borough for consumption, 
use or sale therein and the imposition of 
tax by ■virtue of S. 99 is permissible as an 
octroi on animals or goods or both 
brought ■within ■ihe octroi limits for con- 
sumption, use or sale therein. The Muni- 
cipality, therefore •w^l not be able to 
recover octroi on such goods which do 
not fall within that definition. (Para 8) 

In Spl. Civil Appln. No. 943 of 1968. 

I. M. Nanavati with B. K. Mehta and 
D. U. Shah, for Petitioners; H. M. Meh^a 
with M. R. Barot (for No. 1) and G. N. 
Desai, Go^vt. Pleader ■with R. M. Gandhi, 
Addl. Go^vt. Pleader (for No. 2), for Oppo- 
nents. 

In Spl. Cml Appln. No. 946/68. 

B. K. Mehta with D. U. Shah, for Peti- 
tioner; H. M. Mehta ■with M. R. Barot (for 
No. 1) and G. N. Desai, Go^vt. Pleader 
with R. M. Gandhi, Addl. Go^vt. Pleader 
(for No. 2). for Opponents. 

In Spl. Ci^vii Appln. No. 979/68. 

H. M. Mehta ■with M. R. Barot, for 
Petitioner; G. N. Desai, Go^vt. Pleader 
with R. M. Gandhi, Addl. Go-vt. Pleader, 
for Opponents. 

ORDER: — These are three petitions 
which arise on account of the imposition 
of octroi tax by ■the Bha^vnagar Munici- 
pality. Since there, are certain common 
facts and questions that would require to 
be considered in these three petitions, it 
would be convenient to dispose them of 
by one judgment, though each petition 
■will be dealt with separately. , 

2. There are certain facts which are 
undiluted and common to all the three 
petitions and, therefore, may be stated at 
the outset. The Bhavnagar Municipality 
was constituted imder the Bha^vnagar 
I Municipality Act. as it was in force in ■the 
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erstwhile : State of -Bhavnagar and ■was 
deemed to have been ■ constituted there- 
after _ imder the Bombay Municipal 
Boroughs Act, 1925 as applied to the 
State of Saurashtra in" 1949, and under 
the . Gujarat Municipalities Act, 1963, 
when it was enacted and applied to the 
State of Gujarat, t Formerly, the Bhav-. 
nagar Municipality (hereinafter called 
'the Municipality’) le\ded and collected 
terminal tax on the' goods imported ■with- 
in the municipal limits of Bha^vnagar and 
there were, the Bha^vnagar Municipal 
Terminal Tax Rules, which continued to 
be in force during the period when, the 
Bornbay Municipal Boroughs Act was 
applicable and also, thereafter by ■virtue 
of Clause (vi) , of sub-section (2) of Sec- 
tion 279 of the Gujarat Municipalities 
Act, 1963, (hereinafter referred to as 'the 
Act’). The Municipality was thus collect- 
ing terminal tax under the Bha^vnagar 
Municipality Terminal Tax Rules after 
1st July 1949 under the Bombay Munici- 
pal Boroughs Act, 1925,. and after 1st 
January 1965 under the Gujarat Munici- 
palities Act, 1963. It may be mentioned 
that the Municipality had, by passing a 
resolution on 5th April 1956 decided . to 
impose and le'vy octroi duty on sugar of 
any kind and its products and had made 
Rules and bye-laws for the purpose of 
le'vying and collecting that tax and the 
Municipality had commenced collecting 
the octroi duty on sugar and its products 
from October .1956. There was an area 
known as Dock Estate Area which was 
not included ■within municipal limits and 
•was consequently not liable to le^vy. of 
either octroi or ■ierminal tax. It may also 
be mentioned that the Municipality had 
made attempts to get the Dock Estate 
Area included ■within municipal limits. 
Such an^ attempt was made in 1964 when 
the Municipality issued a proclamation 
inviting objections to the proposal to in- 
clude the area of Dock Estate within the 
municipal limits and the Government of 
Gujarat declared that the Dock Estate 
area be included ■within the municipal 
limits with effect from 8th March 1965. 
The Municipality had also thought of 
converting the .terminal tax into octroi 
and with that end in view, passed a reso- 
lution in its Ordinary General Meeting 
held on 15th December 1965 resolidng 
to make , necessary amendments and 
changes in .the Rules and the Bye-laws 
in force for le^vy and collection of octroi 
duty on sugar of any kind and its pro- 
ducts so as to include other goods and 
articles in the Schedule to the said Rules. 
The Municipality published in the local 
newspapers' of Bha^vnagar , under Sec- 
tions 101 and 275 of Gujarat Municipali- 
ties Act for the information ■ of the per- 
sons likely to be affected , thereby, a draft 
of , the proposed Rules and Bye-laws with 
a public notice in^viting objections to be 
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filed within one month from the. date of 
the said notice. • Objections were filed 
against the proposed draft of the Bye- 
laws and. Rules by some trade associa- 
tions, industrial and commercial establish- 
ments and by some individual citizens. 
The Municipality had appointed a Sub- 
Committee to consider the objections filed 
before it but before the said Committee 
could complete its work, the Municipality 
was superseded in June 1967 and the 
State of Gujarat appointed an Adminis- 
trator for the administration of the Muni- 
cipality. The Administrator of the Muni- 
cipality then forwarded the Rules and 
Bye-laws to the State Government with 
the objections received and the Govern- 
ment of Gujarat by a Resolution dated 
18th Jime 1968 accorded sanction with 
modifications to the Octroi Rules and 
Bye-laws framed by the Municipality 
which, on receipt of the sanction, publish- 
ed a notice specifying 1st August 1968 as 
the date from which the octroi duty was 
to be imposed within the municipal limits. 
The State of Gujarat issued a corrigen- 
dum dated 8th July 1968 making certain 
additions and modifications in Rules and 
Bye-laws. The Rules and Bye-laws and 
the corrigendum referred to above are 
the subject matter of these petitions. 

3. The petitioners in Special Civil 
Application No. 943 of 1968 have urged 
that the Government Resolution dated 
18th June 1968 and the notice of the 
Municipality dated 29th Jime 1968 pub- 
lishing the sanction specifying 1st August 
1968 as the date from which octroi duty 
would be imposed and the Government 
corrigendum dated 8th July 1968 are 
ultra vires the powers of the State Gov- 
ernment and the Municipality and are in 
excess of jurisdiction and are against the 
mandatory provisions of the Gujarat 
Municipalities Act. In the petition it has 
also been stated that these Notifications 
are discriminatory, arbitrary _ and unjust 
and prayer is made for quashing the sarne 
and for a writ prohibiting the Munici- 
pality from levying and collecting the 
octroi duty. 

4. The first contention of Mr. Nana- 

vati was that on the corrigendum being 
issued on 8th July 1968 it got engrafted 
in the octroi rules and bye-laws as sanc- 
tioned by the Government by its Resolu- 
tion dated 18th June 1968 and the Muni- 
cipality could enforce the rules and bye- 
laws and levy octroi only by and after 
incorporating the corrigendum in the ori- 
ginally sanctioned rules and bye-laws. It 
was contended that the corrigendum 
Appendix "F” being issued by the State 
Government, the same had legm 

effect of being a part and parcel of the 
earlier sanction given by the State Gov- 
ernment at Exhibit "D” and,tlie corri- 
gendum was an integral and mseparaple 
part of the original sanction. The Muma- 


pality had not notified imder Section 103 
its intention to levy octroi according . to 
rules and bye-laws as finally sanctioned 
by the corrigendum and consequently, it 
was contended, the collection , of octroi 
was illegal and unauthorized and it was 
not, therefore, open. to the Municipality 
to levy and collect octroi, according to the 
fearlier sanction : Appendix "D” discarding 
the corrigendum Appendix "F”. It was 
pointed out that the Miinicipality had 
decided to enforce octroi rules disregard- 
ing the corrigendum regarding the refimd 
of deposit in respect of goods in transit 
and, therefore, also the levy of octroi by 
the Municipality would be illegal and 
imauthorized. On the other hand it was 
urged on -behalf of the Mimicipality by 
Mr. H. M. Mehta that the Government 
having once given its sanction on 18th 
Jime 1968, had no power to issue the 
corrigendum which consequently was of 
no effect and that, therefore, its non- 
publication under Section T03 was of no 
consequence. 

5. [Their Lordships after quoting cer- 
tain sections from the Gujarat Mimicipali- 
ties Act, observed: — ] 

If we examine the Scheme of the rele- 
vant provisions relating to the imposition 
of a tax, it appears that Section 99 is the 
source of power vested in the Municipa- 
lity of imposing the taxes mentioned 
therein and Sections 101, 102 and 103 
provide for the machinery for imposing 
a tax. If we summarize the steps that are 
required to be taken for bringing the tax 
into existence and to make it effective, 
these steps as could be gathered from 
the provisions of Sections 101. 102 and 
103 are: — 

(1) Passing of a resolution by the 
Municipality for selecting a tax specified 
in Section 99; 

(2) preparation and approval of rules? 

(3) publication of the rules; 

(4) receipt by the Municipality of ob- 
jections in writing from the inhabitants 
of the municipal borough; 

(5) consideration of the objections by 
the Municipality; 

(6) submission of the objections with 
its opinion and any proposed modifica- 
tions by the Municipality to the State 
Government; 

(7) sanction of the rules with or with- 
out modifications by the State Govern- 
ment; and 

(8) publication of the sanctioned rules 
together with a notice reciting the sanc- 
tion, the date and serial number thereof 
and also specifying the date from which 
the tax shall be imposed. 

These steps constitute a compact machi- 
nery which enables a municipality to put 
into force its right of imposing a tax 
given to it by Section 99 of the Act. The 
source of the power to impose tax is in 
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the mumcipality and it is the munia-^ 
pality which is levying the tax, the func-. 
tion of the State Government being to 
accord sanction with or without modifica- 
tions, within the limits of Section 102 of 
the Act. Section 99 of course does em- 
power the Government to pass general or 
special orders subject to which a Munici- 
pality may impose a tax. But tha.t is alto- 
gether a different and a separate power 
vested in the Goverrment. which on its 
own can make the imposition of a tax 
by the Municipality subject to its gener^ 
or special orders. This power which f is 
vested in the Government is apart from 
the machinery provided by Sections 101, 
102 and 103 which provide for the obliga- 
tory steps which kave to be taken from 
the beginning, that is, from the selection 
of the tax which is to be imposed^ to the 
publication of. the date from which the 
tax could effectively be levied. 

6-7. [Narrating the" steps taken by the 
Municipality and quoting the ■ corrigen- 
dum in Para 6, their Lordships, observed:] 

On a perusal of .the corrigendum it 
would be seen that the corrigendum is 
divided into two parts. By the first part 
the rules are affected and by the second 
part the bye-laws are modified. It would, 
therefore, require to be seen whether the. 
sanction that has once been given by the; 
Government can subsequently be amend- 
ed, modified or varied by the Govern- 
ment. There are three aspects from which 
this question can be approached. Firstly, 
when once the sanction is given by Gov- 
ernment, the power to grant sanction is 
exhausted Once for all and the Govern- 
ment cannot by any subsequent action 
amend or modify the sanction or the 
rules. The second aspect would be that 
the Government can modify the sanction 
and the rules before the publication of 
the sanction and the rules by the Munici- 
pality and the third view that can be 
canvassed is that the sanction and the 
rules could be modified till the levy of 
octroi becomes effective, that is to say, 
till the e3^iry of the date notified by the 
Municipality on which, the octroi would 
come into force as duly imposed. - The 
first question is whether there is any- 
thing in Sections 101, 102 and 103 of the 
Act which gives an indication that the 
sanction when once it is signed , by Gov- 
ernment becomes conclusive and final so 
that it can never be withdrawn or. modi- 
fied by Government even before the 
octroi becomes effective and leviable. 
There is no such express prohibition in 
either of the sections nor such a prohibi- 
tion can be read from the words and the 
phraseology of the sections. As the sec- 
tions indicate, the sanction of the- Gov- 
ernment does not appear to be merely a 
form of acquiescence by Government of 
the rules and the tax imposed by the 


Municipality. But the Government has 
to exercise its mind on the question 
whether the tax and the rules as proposed 
should be confirmed and sanctioned or 
should be sanctioned with modifications. 
The Government is required, to. consider 
the objections preferred by the citizens 
and the opinion of the Municipality on 
such objections and after taking into con- 
sideration these matters, the Government 
has further to consider whether it would 
refuse to sanction the rules, or whether 
it would give its sanction with or without 
modifications or whether it would return 
the rules to the Mxinicipality for further 
consideration. It has further to be seen 
that although the original source of the 
power to tax is in the Municipality, the 
sanction to the rules whereby tax is pro- 
posed to be imposed is an essential • part 
of the machinery as is the resolution of 
the Municipality selecting a tax for im- 
position. All these facts including the fact 
that the Government is given the power 
even to refuse to sanction, the rules or to 
sanction the , rides with modifications 
would suggest that, the Government is 
given a power to sanction and while using 
that power it has to consider the several 
circumstances mentioned above. As al- 
ready stated, there is no prohibition to tiie 
use of the power tOl the rules become 
effective and there is no specific prohibi- 
tion against modification of the sanction 
by Government until of course the. rules 
have become effective on the date of 
enforcement as notified by the Munici- 
pality as provided in Section 103 of. the 
Act. Once the rules have become effective 
and once the tax has become leviable, the 
power to . sanction must be deemed to 
have been fully utilised and, therefore, 
exhausted and if after the rules have 
become effective, the Government feels 
that conditions should be imposed to the 
levy of octroi, then possibly it may 
have recourse to Section 99 of the Act by 
passing a general or a special order. The 
imposition and the levy of the tax, there- 
fore, it appears, has been made subject 
to the control of the Government in two 
ways; one of the ways being to pass gene- 
ral or special orders to. which the levy 
would be subject and the other mode of 
control being by the reservation of the 
power in the Government to refuse to 
sanction or sanction with modification the 
, rules by which tax is proposed to be im- 
posed. Of course the latter machinejy for 
control, namely, the power to sanction is 
given to the Government while the pro- 
ceedings by the Municipality for the im- 
position of the tax are in progress and 
it would, therefore, be reasonable to take 
the view that the power vested in Gov- 
ernment under Section 102 of the Act 
would continue to vest hi h during the 
period in which the proceedings for the 
imposition of the tax are in progress and 
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■mi those proceedings have culminated in 
an enforceable • and effective levy of tax. 
We do not think, therefore, that the corri- 
gendum is ultra ■vires the po^wers of Gov- 
ernment because the power of Govern- 
ment was exhausted once the sanction 
was issued on 18th Jime 1968. The sanc- 
tion is an effective part of. the machinery 
to make the rules and the imposition of 
tax effective and it cannot be said that 
the ■ Government had lost seisin over the 
rules merely because it had put its signa- 
ture on the sanction or merely because 
the office of the Government had not the 
physical possession of the rules which 
might have been sent to the municipality 
■with the sanction. The real question is 
whether there is anything to suggest in 
the sections that the power of Govern- 
ment to sanction gets exhausted complete- 
ly when once the act of sanction has been 
performed by the Government. If that 
would be so, the result would be that the 
Government would be imable to effect 
itother modification if it is discovered by 
the Government that there was some 
lacima in the rules which must be recti- 
fied before the rules were put into force. 
When such a power in the Government 
seems to exist by ■virtue of Section 99, 
there is no reason why during the course 
of the proceedings for the imposition of 
tax Government could not have the power 
to rectify any lacuna which appears to it 
to have crept in the rules. The sanction, 
as stated above, is a substantial and ne- 
cessary ingredient for the imposition of 
the tax and it cannot be said that the 
sanction of Government is merely a con- 
dition of the exercise of power by the 
Municipality, such that it can never be 
moffified once it has been signed by the 
Government. This conclusion to -which 
we have arrived flows from the pro^visiona 
of fhe Act itself and, therefore, it would 
not be necessary to derive additional 
support from the pro^visions of Section 21 
of -ffie General Clauses Act, although it 
is possible to argue, as was urged on 
behalf of the petitioner, that the action 
taken by the Government in sanctioning 
the rules -was in the nature of an order 
and, therefore, subject to the pro^visions 
of Section 21 of the General Clauses Act 
and that it would for that reason be open 
to Government to modify its sanction 
before the rules became final and effec- 
tive. Mr. Mehta’s contention was that 
Section 21 of the General Clauses Act 
would be inapplicable inasmuch as the 
sanction to be given by Government 
could not be said to be an order ■withm 
the meaning of Section 21 of the General 
Clauses Act. 

8. The learned Government Pleader 
appearing on behalf of the State had 
tried to support the corrigendum on an 
additional ground that the corrigendum 
should be considered as an order under 


Section 99 as a special order of Govern- 
ment. Looking to the nature of the modi- 
fication made by the corrigendum it can- 
not be said tha^t it is an order imder Sec- 
tion 99. What the corrigendum does is to 
make or add a rule or a bye-law and by 
its very nature it suggests to correct or 
amend rules and bye-laws which are 
placed in the machinery for the piurpose 
of imposing a tax under Sections 101, 102 
and 103 of the Act. Substantially it is the 
Sunction of the municipality to make bye- 
laws and rules and the essential, condi- 
rion of making of rides and bye-laws is 
in in^viting public objections. We are, 
therefore, not inclined to' accept the argu- 
ment of the learned Government Pleader 
that the corrigendum should be construed 
as an order under Section -99 of the Act; 
The aforesaid discussion leads, us to the 
conclusion that the modification of ■the 
rules made by Government by the corri- 
gendum dated 8th July 1968 caimot be 
held to be outside the powers of the 
Government. But that would not be the 
position as regards that part of the corri- 
gendum which modifies the bye-laws be- 
cause there is no pro^vision for modifica- 
tion in Section 275 of the Act. Sub-sec- 
tion (4) of Section 275 pro^vides that no 
bye-law, or alteration or rescission of a 
bye-law made under sub-section (1) shall 
have effect unless and until it has been 
sanctioned by the State Government and 
it will be seen that the phraseology em- 
ployed in this sub-section is entirely 
different from the one which is employed 
in Section 102 of the Act. The corrigen- 
dum, therefore, in so far as it relates to 
the hye-laws would be ineffective. In this 
view of the matter it would be unneces- 
sary to consider whether the corrigendum 
modifying the bye-laws would be discri- 
minatory and be hit by Article 14 of the 
Constitution. Again this point was not 
pressed by Mr. Nanavati appearing on 
behalf of the petitioner. 

9. The next question for consideration 
would be as to what would be the effect 
of the corrigendum relating to the rules 
when the same has not been published 
by the Municipality. Section 103 of the 
Act clearly pro^vides for the publication 
of the sanction along ■with the rules. The 
corrigendum must, ■therefore, be publish- 
ed by the Municipality to be made effec- 
tive and so long as the same has not been 
published, it cannot be said to have been 
.incorporated in the rules. If that is so, 
it would have to be considered whether 
the non-publication of the corrigendum 
relating to rules and its consequential in- 
effectiveness would render the whole 
sanction and the rules ineffective. and in- 
valid. It was urged by Mr. Nanavati that 
on the corrigendmn being issued, it must 
be taken as ha-ving been engrafted in the 
octroi rules as sanctioned by the. Govern- 
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merit on 18th June' 1968 and the Munici- 
pality could enforce the rules and bye- 
laws and levy octroi only by incorporat- 
ing the corrigendum in the originally 
sanctioned rules and bye-laws and that 
since the, Municipality had not notified 
imder Section 103 its intention to levy 
octroi according to rules and bye-laws as 
finally sanctioned by the corrigendum, 
the collection and levy of octroi would be 
illegal and unauthorised. According to 
Mr. Nanavati the Municipality cannot 
disregard the corrigendum relating to the 
refund of deposit relating to goods in 
transit and the levy of octroi without 
these rules contained in the corrigendum 
would be unworkable and also illegal and 
unauthorised as the same formed an 
integral part of the rules as sanctioned by 
Government. In order to decide this ques- 
tion it would be necessary to see whether 
the rules contained in the corrigendum 
are such that without them the levy of 
octroi becomes unworkable and illegal. 
The rules contained in the corrigendum 
relate to the refimd of deposit relating 
to goods in transit and it was urged that 
if these rules were not in force, octroi 
would be levied on all types of goods 
irrespective of the fact whether they were 
introduced in the city for the purpose of 
consumption, use or sale. It is true that 
in the absence of such rules the Munici- 
pality might find it difficult to decide at 
the octroi post as to what goods were 
being introduced for consumption, use or 
sale. The definition of "octroi” clearly 
indicates that it is a tax on the entry of 
goods into the limits of a municipal 
borough for consumption, use or sale 
therein, and the imposition of tax by 
virtue of Section 99 is permissible as an 
octroi on animals or goods or both 
brought within the octroi limits for con- 
sumption, use or sale therein. The Muni- 
cipality, therefore, would not be able to 
recover and collect octroi on such goods 
which do not fall within the above defi- 
nition and. therefore, the argument that 
in absence of the rules as provided in the 
corrigendum it would enable the Munici- 
pality to recover the octroi tax even on 
goods which are not introduced within the 
borough for consumption, use or sale 
therein does not appear to be well found- 
ed. No doubt it would be in the interest 
of the municipality to h^ve such a rule 
which seems to have been left out and 
it would be for the municipality to pub- 
lish the rule so as to make it effective 
with a view to facilitate the working of 
collection of octroi. But for that reason 
it cannot be . said that the first sanction 
which was given by the Government was 
invalidated and that the rules as they 
were sanctioned on 18th June 1968 could 
not be enforced although they were pro- 
perly published by the municipality as 
.'provided by Section 103 of the Act. We 
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are, therefore, not inclined to . accept the 
argument of Mr. Nanavati that the . octroi 
rules cannot be said to have, come into 
force although they have' been published 
by the municipality because the . corri-! 
gendum was not published by the muni-, 
cipality after the rules were - modified by 
Government by the corrigendum. The 
rules and bye-laws contained in the corri- 
gendum are not such and so inextricably 
connected with the rules and bye-laws 
originally sanctioned that it would be 
impossible even to enforce the original > 
rules and bye-laws which were duly pub- 
lished by the municipality along with the 
sanction received by it from the Govern- 
ment. 

10. The next point that requires to be 
considered is whether the Government 
while granting the first sanction had 
added an increased burden in the octroi 
rates on certain items and had added 
new items for imposition of octroi as was 
urged by Mr. Nanavati. It was urged that 
the Government, while granting the sanc- 
tion had changed the basis from ad valo- 
rem calculation as proposed by the muni- 
cipality to the basis of weight and ‘ that 
because of all this, not only the levy on 
those items would be bad but the entire 
set of octroi rules would become unen- 
forceable as the same were indivisible. 
Because certain items which are the sub- 
ject matter of the' sanction carry addi- 
tional burden of octroi by virtue of the 
sanction, it could not be said that the 
sanction would be bad as a whole and 
also in respect of items in respect of 
which no additional burden is imposed. 
Section 102 of the Act gives power to the 
Government to sanction, modify or im- 
pose conditions not involving an increase 
in the amount of octroi to be imposed and 
it cannot be said that if the sanction im- 
proves upon the rate of octroi bn a parti- 
cular item by imposing a . burden as re- 
gards that item, the sanction as a whole 
would be invalid. Each item would stand 
by itself and the sanction would be valid 
in respect of those items which would 
fall within the purview of Section 103 of 
the Act provided no additional burden is 
imposed while giving the sanction. We 
have, therefore, to see on which of the 
items it has positively been shown that 
an additional burden has been imposed. 

16. [Eniimerating such items and refer- 
ring to details of individual applications 
in portion of Para 10 and in Paras 11 to 
15, their Lordships continued:] 

The aforesaid discussion leads us to the 
follo\ving conclusions: — 

(1) The corrigendum dated 8th July 
1968 which modifies the sanction dated 
18th June 1968 is not outside the powers 
of the Government in so far as it relates 
to rules; 

(2) The said corrigendum is invalid in 
so far as it relates to bye-laws: 



1970 P. B. MiUs Co. v. Union of India (Sheth J.) (Pr. 16)-[Prs. 1-3] Guj. 59 


(3) The corrigendum modifying the 
sanction relating to Rules dated 18th 
June would require to be published by 
the Municipality to be made effective and 
so long as the same has not been publish- 
ed, it cannot be. said to have been incor- 
porated in the rules; 

(4) The corrigendum cannot be con- 
strued as an order under Section 99; 

(5) The non-publication of the modified 
sanction contained in the corrigendum 
would not render the whole sanction and 
the rules and bye-laws ineffective and 
invalid; 

(6) By the sanction dated 18th June, 
1968, the additional burden imposed 
would be in respect of items as shown in 
the Schedules "A” and "B” appended and 
the sanction in respect of those items 
only would be invalid and not in respect 
of others; 

- (7) The corrigendum was not issued by 
the Government mala fide. 

* * * 

Petitions partly allowed. 
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J. M. SHETH, J. 

Petlad Bulakhidas Mills Co. Ltd._ and 
another. Appellants v. Union of India and 
another. Respondents. 

Second Appeals Nos. 463 and 452 of 
1961, D/- 22-11-1968, against decisions^ of 
Extra Asst. Judge at Nadiad, in Civil 
Appeals Nos. 232 and 159 of 1960. 

Contract Act (1872), Ss. 72, 15, 14 — 
'Coercion’ in S. 72 not conterminus with 
the definition in S. 15 — It merely means 
payment under compulsion which the 
defendant has no right to claim. 

The word ‘coercion’ in S. 72 Contract 
Act should not be given the same meaning 
as is found in the definition of that word 
in S. 15. The word ‘coercion’ in S. 72 or 
in Illustration ‘B’ to that section should 
not be construed to mean coercion 'with 
intention of causing any person to enter 
into an agreement’. The word .‘coercion’ 
must therefore be there used in its gene- 
ral and ordinary sense as an English 
word, and its meaning is not controlled by 
the definition in S. 15. That definition^ is 
expressly inserted for the special object 
of applying to S. 14 i.e., to define what is 
the criterion whether an agreement was 
made by means of a consent extort^ by 
‘coercion’ and does not control the inter- 
pretation of ‘coercion’ when the word is 
used in other surroundings. (Para 17) 

Therefore, when , the amount is not 
legally payable and if the plaintiff is re- 
quired to pay it under compulsion, the 
plaintiff is entitled to repayment unless 
the defendants can show that they had a 
right to recover from him under law. 

(Para 17) 


Held, on facts that one of the appel- 
lants who had not been compelled to pay 
Was not entitled to repayment, while in 
the other whose facts were different was 
entitled. (1913) ILR 40 Cal. 598 (PC) & 
(1928) 2 KBD 306, Foil. (Paras 21, 22) 

Cases Referred: .Chronological Paras 
(1928) 1928-2 K.B.D. 306 = 139 L. T. 

275, Hardic and Lane Ltd. v. 

Chilton 22 

(1925) 1925 A.C. 700 = 133 L. T. 370, 

Sorrell v. Smith 22 

(1913) ILR 40 Cal. 598=40 Ind. App. 

56 (P.C.), Kanhaya Lai v. Nation^ 

Bank of India Ltd. 17 

(In S. A. 463/61):— 

K. S. Nanavati, for I. M. Nanavati, for 
Appellant; R. H. Daru, for Respondent. 

(In S. A. 452/61):— 

K. S. Nanavati for I. M. Nanavati, for 
Appellant; R. H. Daru, for Respondent 
No. 2. 

JUDGMENT: — The plaintiff-appellant 
sued the respondents-defendants, the 
Union of India and the Western Railway, 
for recovery of Rs. 1,680.06 nPs. The 
plaintiff-appellant is the Petlad Bulakhi- 
das Mills Co. Ltd., Petlad. It filed a Civil 
Suit No. 213 of 1959 in the Court of the 
Civil Judge, Junior Division, Petlad to 
recover the aforesaid amount. 

2. The undisputed facts in that suit 
are as under: — 

3. The plaintiff had entered into a 
contract for a railway siding at Petlad 
for their mills with the then B.B. & C.I. 
Railway Company Administration. That 
agreement is Ex. 33, dated 20-1-1922. The 
said agreement was continued when the 
Union of India took over the Administra- 
tion of all the Indian Railways. By a 
letter, dated 3rd Sept., 1955. Ex. 21, the 
General Manager of the Respondent No. 2, 
Railway, intimated to the plaintiff that 
the agreement regarding siding facilities 
of the plaintiff would be terminated after' 
six months from 1st October, 1955 if the 
plaintiff did not agree to revised rates 
as proposed by the defendant No. 2, Rail- 
way Administration. There was some 
correspondence between the Railway and 
the plaintiff, which resulted in a letter 
from the Divisional Superintendent, 
Western Railway, Baroda, dated 24-1- 
1957, informing the plaintiff amongst 
other things that the revised charges 
mentioned in the notice, dated 3rd Sep- 
tember, 1955 will be effective from the 
date of the said notice, i.e., 3-9-1955. After 
some further correspondence, the plain- 
tiff received a letter, dated 21st February, 
1957, Ex. 23 from the Divisional Superin- 
tendent, Western Railway, Baroda, inti- 
mating it that the revised agreement con- 
taining the revised charges should be 
executed early and failure to do so, will 
result in siding being disconnected by 
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the respondent-defendant No. 2. The 
plaintiff thereupon having no other alter- 
native, agreed to execute a draft agree- 
ment sent to it and sent that agreement 
■with the necessary copies duly, signed 
■with its letter, Ex. 24, dated 25th Febru- 
ary, 1957. It also remitted a sum of 
Ri 75/- for stamp charges as required by 
the said letter, dated 21st February, '1957. 
After about 10 months, the plaintiff 
received a letter from ■the Divisional 
Superintendent, Western Railway, Baroda, 
dated 22nd January, 1958, Ex. 26. It was 
stated in that letter that the Railway was 
proposing to put into effect the revised 
charges mentioned in its notice, dated 
3-9-55, from 5-11-1951, That was the date 
on which the B.B. & C.I. Railway was 
integrated into the Western Railway and 
not from 3-9-1955 as mentioned in its 
earlier letter, dated 24th January, 1957. 
With that letter, the defendant No. 2 sent 
a bni of Rs. 2,876.93 nPs. being the differ- 
ence between the old rates and new rates 
from 5-11-1951 to 30-9-1958. On receipt of 
it, the plaintiff took objection to it and 
stated that such a retrospective effect of 
revised charges could not be made effec- 

"Rs. 2,876.93 nPs. 


Less:— 

Rs. 1,291.87 nPs. 


Add:— 

Rs. 80.00 nPs. 
Rs. 15.00 nPs, 


. ' Rs. 1,680.06 nPs, Total.” 

4. The defendants by their ■written 
statement Ex. 11, contended inter alia 
that the Railway had authority to ■with- 
draw the facilities of siding afforded to 
the plaintiff. A notice was given for the 
same. The Railway had re-vised thdir 
rates as a matter of uniform policy for 
such sidings. Those re-vised rates were to 
be put into force from 5th November, 
1951. The plaintiff had an option not to 
avail of that opportunity of continuance 
of siding facilities. The plaintiff did not 
avail of that opportunity and acceded to 
the request made by, the Respondent No. 
2, Railway. It could not, therefore, be 
said that the amount was recovered under 
coercion and . duress. The plaintiff had, 
therefore, nq right of repayment, 

5. The learned Ci-vil Judge, Junior 
Division, Mr. M. A. Baqui who heard the 
aforesaid suit, decreed the plaintiff’s suit 
with costs. The following decretal order 
was made on 11th August, 1960: — > 


tive legally and that they were always 
ready and willing to pay the re-vised 
charges from 3-9-1955, for which the, 
plaintiff had approved the draft agree- 
ment as required by the Di-visional Super- 
intendent, Western Railway, Baroda. 
Some correspondence ensued between the 
parties, but the plaintiff’s request was not 
acceded to. The plaintiff was sent a letter 
Ex. 27, dated 27-6-58, informing finally 
that if it did not pay the bill as mention- 
ed -within 15 days from the date of the 
receipt of the letter, the Station Master, 
Petlad was informed to discontinue the 
siding facilities from that date and that 
the Station Master, Petlad shall not per- 
mit any traffic on the siding from the said 
date. The plaintiff had thereupon paid 
under protest the amoimt demanded by 
its letter, Ex, 28, making a specific men- 
tion that the demand was illegal :and if 
was paying the amount . xmder protest. 
The plaintiff gave the necessary notice 
under Section 80 of the Civil Procedure 
Code thereafter on 21st December,' 1958 
and thereafter filed the present suit for 
recovery of the amount paid in excess. 
The suit claim was made as under: — 

Amount demanded at the re-vised 
rates for the period from 5th Nov- 
ember, 1951 to 30th September, 1958 
as per statement from Divisional 
Superintendent, Baroda, paid on 2nd 
July, 1958 and 16th October, 1958. 

Amoimt due at re-vised rates from 
3rd September, 1955 to 30th Septem- 
ber, 1958. 

By way of damages from 2nd July, 

1958 till date of , suit. 

Notice charges. 


'’PlaintifPs suit is decreed. Defendants 
shall pay Rs. 1,680.06 nPs. together -with 
costs of the suit and together with 6 per 
cent, interest thereon from the ■ date of 
the suit till realisation within 6 months 
in default of which plaintiff shall be en- 
titled to recover that amotmt from the 
defendants by due process of law. Defen- 
dants shall bear their o-wn costs.” 

G. Being dissatisfied , -with ■ that judg- 
ment and decree, the defendants filed the 
Ci-vil Appeal No., 232 of 1960 in the Dis- 
trict Court, Kaira at Nadiad. The learned 
Extra Assistant Judge, Nadiad, Mr. M. C. 
Trivedi, allowed the appeal -with costs. 

7. Being dissatisfied with that judg- 
ment and decree, the plaintiff has prefer- 
red this second appeal to this Court; 

8. 'The Second Appeal ,No. 452 of 1961 
is filed by M/s. Rajratna Naranbhai Mills 
Co. Ltd., Petlad. That plaintiff had filed . 
a Civil Suit No. 566 of 1958 in the same 
Court against the respondents-defendants 
for recovery of Rs. 2,999-21’ nPs. That 
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Company had entered into an agreement 
■with B.B, & C,I. Bailway Administration 
on 5 th January, 1922 for the railway sid- 
ing at Petlad for the said Mills, That 
agreement was amended, and that amend- 
ed agreement was dated 24th April, 1926. 
Those two agreements ; are Exs. 29 and 
30. The said agreement was continued 
when the defendant No. 2, the Union of 
India took over the Administration of aU 
Indian Kailways. On 21-6-1957, the plain- 
tiff received , a notice from the General 
Manager of defendant No. 1, Railway, 
purporting to be a notice of terminating 
the aforesaid agreement for the railway 
siding after six months from 1st July, 
1957, if the plaintiff did not agree to re- 
•vised charges proposed in the notice and 
that too, from 5th November, 1951. That 
notice is Ex. 32. Ex. 33 was the reply given 
by the plaintiff, stating that they were 
forced to accept the new basis of charges 
from 5-11-1951 retrospectively. They did 
take an objection that this action of the 
railway was unjustified and they had to 
accept the aforesaid offer as there was a 
threat to dismantle the siding and "with- 
draw the facilities of railway siding given 
to it. The amoimt was, therefore, paid 
under protest vide Ex 37, It was the say 
of the plaintiff that the said demand was 
illegal and they had submitted to the 
illegal demand as there was a threat of 
withdrawing the facilities of siding. The 
plaintiff gave a requisite notice imder 
Section 80 of the Ci-vil Procedure Code 
and thereafter filed the present suit to 
recover the said amoimt together with 
interest and costs. 

9. The defendants by their -written 
statement Ex. 10 in this suit, also had 
taken up the same contentions as in the 
suit referred to above earlier. 

10. The learned Joint Civil Judge, 
Junior Division, Petlad, Mr. S. T. Shah, 
who heard that suit, decreed that suit 
•with costs. He made the folio-wing decre- 
tal order on 11th April, 1960: 

"The plain-tiff sh^ recover Rs. 2,999.21 
nPs. (two thousand nine himdred and 
ninty-nine rupees and 21nPs.) together 
•with the running interest at 4 per cent 
from the date of the suit till realisation 
a-nd costs of the suit from the defendants. 

A decree shall be passed in favour of 
the plaintiff and against the properties of 
both the defendants jointly and seve- 
rally.” 


11. B^g dissatisfied -with that judg- 
ment and decree, the defendants preferred 
a Ci-vil Appeal No. 159 of 1960 in- the 
District Court of Kaira at Nadiad. Tto 
appeal was heard alongwith the aforesaid 
Appeal No. 232 of 1960 by the leamM 
-Extra Assistant Judge,. Mr. M. C. Trivedi 
and both these appeals have been dispos- 
ed of by a common judgment. Both the 
appeals are allowed -with costs and suits 
have been dismissed -with costs. 


11-A. Being dissatisfied -with that 
judgment and decree;, the plaintiff-appel- 
•lant has preferred this second appeal to 
this Court. 

12. As some common questions are 
involved in both these appeals, they are 
heard together and they are being dis- 
posed of, by a common judgment. It may 
be at the outset noted that in . both the 
appeals, the facts are not practically 
challenged. They are undisputed facts. 
More or less, the question involved is the 
question of law. 

13. The learned Extra Assistant Judge 
has disposed of both the appeals and 
allowed the appeals on the ground that 
the plaintiffs paid the amount of the ex- 
cess charge demanded by -fte Railway 
Administration and they did so under the 
protest. Subsequently -they have filed the 
present suits for refund of the amounts 
paid by them alleging that the amounts 
were paid by them under coercion and 
duress. So the question before him for 
decision was whether it could be said that 
the two plaintiffs had paid the amounts 
of excess charges under the threat of 
withdra-wing the facility of the assisted 
siding and if they paid the amount under; 
such a threat, whether it amounted to 
coercion and duress. It was not disputed 
that under the original agreements with 
the plaintiffs, the Railway Administration 
had reserved to it a right to -withdraw the 
facility of the assisted Railway siding by 
gi-ving six months’ notice -without assign- 
ing any reason for it. In the present cases 
the Railway Administration . has exercised 
its said right and the plaintiffs were com- 
pelled to execute -the proposed re-vised 
agreement and pay the re-vised charges 
retrospectively because they were not 
prepared to allow the Railway Adminis- 
tration to exercise its right of -withdraw- 
ing the facility of assisted railway siding 
as agreed under the original contract. The 
plaintiffs had no right to say that the 
Railway Administration was not at 
liberty to terminate the agreement by a 
six months’ notice. 

14. The learned Extra Asristant Judge 
has also observed that "the plaintiffs are 
not in a position to say that the Railway 
was not authorised to give notice to the 
plaintiffs that the facility of the assisted 
railway siding would be -withdra-wn on 
expiry of the period of six months’ 
notice. It was "true that the plaintiffs 
would have been put to great . hardship 
and loss if the facility of the assisted 
railway siding was -withdra-wn by the 
railway. It is also proved that the plain- 
tiffs would not have paid the amounts 
demanded by the railway and they would 
not have executed the proposed re-vised 
agreements if the Railway Administration 
had not threatened them fay serving upon 
them a notice for -withdra-wing the faci- 
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lity of the assisted ■ railway siding. ("I 
quite agree with the learned ■ pleader of 
the respondents that the amounts were 
paid by them under the threat given to 
them by the Railway Administration”). 
But the question is whether the threat 
given to them by the Railway Adminis- 
tration amounts to coercion under Sec. 72 
of the Indian Contract Act? It has been 
contended by Shri R. M. Bhatt for the 
appellants that it was a proposal made to 
the plaintiffs in the normal course of 
business and they had chosen to accept 
the proposal because it was to their 
advantage. The plaintiffs are not in a 
position to say that the acceptance of the 
proposal by them was not advantageous 
to them. They had chosen to pay the 
amounts demanded by the Railway Ad- 
ministration rather than, lose the benefit 
of the assisted Railway siding. They were 
at liberty to lose the benefit of the assist- 
ed Railway siding if they thought that 
the terms of the revised agreement were 
not to their advantage. It is also proved 
that the notice given by the Railway 
Administration to the plaintiffs for with- 
drawing the facility of the assisted Rail- 
way siding on expiry of the agreed period 
of six months was also not in contraven- 
tion of the terms of the original contract. 
According to Shri Yagnik and Shri Shah 
the act of the Railway was illegal be- 
cause under the terms of the original 
contract the Railway could not recover 
excess charges with retrospective effect. 

I would have agreed to their contention 
if the Railway had claimed the excess 
charges with retrospective effect without 
exercising its right of withdrawing the 
facility of the assisted Railway siding by 
six months’ notice. The act of the Railway 
Administration in serving the plaintiffs 
with a notice to disconnect the Railway 
siding by itself is neither iUegal nor in 
contravention of the terms of the original 
contract. The recovery of the excess 
charges with retrospective effect, cannot 
be said to be illegal or in contravention 
of the terms of the original contract be- 
cause the plaintiffs had a right to choose 
to let go the facility of the assisted Rail- 
way siding and if they had chosen that , 
course, the Railway Administration coiild' 
not have recovered from them, the re- 
vised rates from 5th November, 1951. 
The amount of the revised rates was paid 
by them in consideration of the Railway 
Administration withdrawing the notice 
served upon them for disconnecting the 
railway line as provided by the original 
contract.” ' 

15. The leame% Extra Assistant Judge, 
in support of his conclusion, has relied 
upon certain observations made in an 
English decision, to " which I will make • 
reference at an appropriate stage. After 
referring to those observations, he has 
observed as imder; — 
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' "In the present case it is not disputed 
that the Railway Adihinistration was not , 
entitled under the original . contract to • 

, demand from the plaintiffs the amount of. 
the revised rates but the threat given by 
the Railway Administration - to : disconnect 
•the Railway line of the plaintiffs was, 
completely in accordance with the termp 
of the original contract and, therefore, fi 
cannot be said that the revised agreement 
was obtained by the Railway Administra- 
tion from the plaintiffs ■ by threatening to 
do an act which was not lawful. The 
proposed revised agreement was execut- 
ed by the plaintiffs in reply to the threat 
of the Railway Administration to cut off 
the assisted Railway siding which threat 
was not unlawful. Now when the threat 
given was not unlawful, the agreement 
executed by the plaintiffs under the said 
threat cannot be said to be unlawful' and, 
therefore, it cannot be said that the said 
agreement was executed by them imder 
coercion.” 

It has been further observed in para 11 
as under: — 

"It should be noted that the plaintiffs 
cannot be said to have executed the pro- 
posed revised agreement and also cannot 
be said to have paid the amounts of the 
revised charges without consideration. 
They were offered an option either to pay, 
the revised charges without consideration 
or to allow the Railway Administration to 
exercise its right under, the originah con- 
tract to withdraw the assisted Railway 
siding. The plaintiffs chose the first course 
and they paid, the revised charges retro- 
spectively and they chose to take _ the 
advantage of the assisted Railway siding 
on the terms offered by the Railway. In 
my opinion, all this was done in the nor- 
mal course of business and the' plaintiffs 
cannot be said to have executed the pro- 
posed revised agreement and they also 
cannot be said to have paid the amounts 
in question imder coercion and. duress. 
The act of the Railway in serving the 
plaintiffs with a notice to withdraw _ fhe 
facility of the assisted Railway siding 
was in ■ accordance with the terms of the 
contract and the plaintiffs had chosen to 
accept the offer for the consideration paid 
;by them. Hence it. cannot be said that 
the amounts in question were recovered 
by the appellant Railway Adjninistration 
by coercion and the duress.” 'i. J 

It appears that the ratio laid down by the^ 
learned Extra Assistant Judge is quite f 
correct. 

16. Section . 15 of the Indian Contract 
Act defines "coercion” as under: — : 

" 'Coercion’ is ■ the committing, or 
threatening to commit, any act forbidden 
by the Indian Penal Code or the unlawful 
detaining, or threatening to detain, any 
property, to the prejudice of any person 
whatever, with the intention of causing 
any person to enter into an agreement. 
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If this was the meanins to be given to 
the word 'coercion’, _ even so far as the 
use 'of that word, in Section 72 of the 
Contract Act was concerned, it could be 
said that in the instant case there was no 
coercion. That Section 72 of the Contract 
Act runs as under; — 

.,it;"A person to whom money has been 
paid, or anything delivered, by mistake 
or under coercion, must repay or return 
it.” 

The question, therefore, that arises for 
consideration is as to what is contemplat- 
ed by the word 'coercion’ used in this 
Section 72 of the Contract Act. 

17. In the case of Kanhaya Lai v. 
National Bank of India Ltd., (1913] ILB 
40 Cal. 598 (P.C.), to which the learned 
Advocate Mr. Nanavati has drawn my 
attention, it has been observed as xmder:- 

"Section 72 of the Contract Act (IX of 
1872) is not exhaustive. The meaning of 
the word "coercion” used in that section 
is not controlled by the definition in Sec- 
tion 15; but is used in its general and 
ordinary sense. The definition in Sec- 
tion 15 is expressly inserted for the spe- 
cial object of applying to Section 14, i.e., 
to define what is the criterion whether an 
agreement was made by means of a con- 
sent extorted by coercion, and does not 
control the interpretation of "coercion” 
when the word is used in other surround- 
ings." 

Some of the relevant observations have 
been made by their Lordships at pages 
609 to 612 which can be referred to, with 
advantage at this stage: — 

"A wrongful interference with the 
plaintiff’s lawful enjoyment of his own 
property is alleged. The plaintiff was 
clearly entitled to rid himself of that 
unlawful interference by _ any lawful- 
means without thereby affecting his right 
to hold the defendants liable for that 
which they have thus caused him to do. 
It is true that paying under protest the 
sum demanded was not the only course 
open to him. He might have taken legal 
proceedings, by which sooner or later he 
might have rid himself of the interfer- 
ence. But to do so would have involved 
his submitting to the wrong for all the 
period necessary for those proceedings to 
be effective, and that might have been a 
serious aggravation of the wrong. To this 
he was in no way bound to submit. He 
was free to choose a course which did not 
involve any such prolongation of the 
trespass. Accordingly he paid under pro- 
test the sum demanded, and under Eng- 
lish law he was unquestionably entitled 
to demand a repayment of that sum, 
because it was an involratary paymrat 
produced by coercion, viz., the wxongfm 
interference of the defendants with his 
full and free enjoyment of his proper^. 
By English law it is not open to the 


wrongdoer to prescribe by which of two 
lawful alternatives the injured man puts 
a stop to the wrong under which he is 
suffering. His choice of any one alter- 
does not make it as between him 
and the wrongdoer a voluntary act, or 
estop him from claiming that it 'was done 
under coercion. 

The argument before their Lordships 
accordingly turned chiefly on contentions 
that the Indian Statute Law precluded 
the application ., in India of these well' 
Imown principles of English Common 
Law. These contentions were two in 
number. In the first place, the respon- 
dents contended that in case the property 
of a stranger is seized under an attach- 
ment, the Code of Civil Procedure re- 
quires him to proceed under the group 
of sections commencing with Section 278, 
and that this is his only remedy. Their 
Lordships have no doubt that the proce- 
dure referred to. is merely permissive. 
It is analogous to the procedure by inter- 
pleader, which in England would be open 
in similar cases to parties owning the 
goods seized. But the fact that such a 
procedure is open to him if he chooses to 
adopt it interferes in no way with his 
right to take any other lawful alternative. 

The main contention, however, was 
that the allegations in the plaint did not 
show "coercion” according to Indian Law, 
It was contended that nothing could be 
"coercion” under Indian Law unless it 
satisfied the definition of "coercion” 
which is found in Section 15 of the Indian 
Contract Act and that the allegations in 
the plaint failed so to do because they 
did not show that the "unlawful detain- 
ing or threatening to detain” the property 
was "with the intention of causing any 
person to enter into an agreement”. Their 
Lordships are of opinion that this argu- 
ment is not soimd and that it is based on 
a fundamental misunderstanding of the 
object and effect to Section 15 of the 
Indian Contract Act.” 

After referring to Sections 11, 12, 13 and 
14 to 18 of the Contract Act, the relevant 
observations made at page 612 are as 
under: — 

"It is clear, therefore, that this defini- 
tion of 'coercion’ is solely a definition 
which applies to the consideration whe- 
ther there has been 'free consent’ to an 
agreement so as to render it a contract 
under Section 10. This explains why in 
the definition of 'coercion’ it is limited to 
an unlawful act done 'with the intention 
of causing the person to enter into an 
agreement.’ But it would be to make non- 
sense of the statute if it were to be taken 
to mean that 'coercion’ in a legal sense 
could only exist if the object was to bring 
about a contract. Indeed such an inter- 
pretation would render the Act inconsis- 
tent with itself. Section 72, which is in 
Chapter 5, which- deals with 'certain 
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relations resembling those created by 
contract’, reads as follows:— 

'A person to whom money has been 
paid or anything delivered by mistake or 
under coercion must repay or return it’, 
and illustration B to that section reads as 
follows: — ' - 

'A railway company refuses. to deliver 
up certain goods to the consignee, except 
upon the payment of an illegal charge for 
carriage. The consignee pays the sum 
charg^ in order to obtain the goods. He 
is entitled to recover so' much of the 
charge as was illegally excessive’. 

It is impossible to contend that the 
coercion referred to in this section _or in 
the above illustration is ’vnth the inten- 
tion of causing any person to enter into 
an agreement’. The word ’cberdon’ must 
therefore be there used in its general and 
ordinary sense as an English word, and 
Its meaning is not controlled by the defi- 
nition in Section 15, That definition is 
expressly inserted for the special object 
of applying to Section 14, i.e., to define 
what is the criterion whether an agrees 
ment was made by means of a consent 
extorted by 'coercion’ and does not con- 
trol the interpretation of 'coercion’ when 
the word is used in other surroundings.” 
This decision lends support to the ; sub- 
mission made by Mr. . Nanavati, appearing 
for the plaintiffs. It is submitted by him 
that if the amount is not legally payable 
and if the plaintiff is required to pay it 
under compulsion, the plaintiff is entitled 
to repayment xmless the defendants can- 
show that they had a right to recover 
from him or it under law, 

18, So. far as the facts of the second 
Appeal No. 452 of 1961 are concerned, it 
will be significant to note that ' by ' the 
very first letter, dated 21st Jxme, 1957, 
the plaintiff was asked to pay the revised 
charges proposed by. the notice and that 
too, from 5th November, 1951. If the 
plaintiff did not want to accept that offer, 
the respondents-defendants had stated 
that the agreement for railway siding 
would be terminated after six months 
from 1-6-1957. Under the old agreement 
it is an admitted position that the Railway, 
had authority to terminate the agreement 
after giving six months’ notice without 
assigning any reason. The plaintiff did 
not want to lose this facility, of siding. It 
was advantageous to it. It was more ad- 
vantageous to have an assisted railway 
siding than to have a private railway ad- 
ing. The defendants had a legal right to 
give such notice for terminating the 
agreement. They made such an offer and 
the plaintiff accepted that offer. It may be 
that the plaintiff accepted that offer, it 
being more advantageous, though it was 
under a threat, that if it did not accept 
the proposal to pay the revised rates from 
5th November, 1951, -it woifid lose the 
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advantage of having an assisted railway 
sidmg. But that would not make the pay- 
ment iUegal, as the railway had - m 
authority to terminate this" agreement 
^ had given such a notice. The plain- 
tiff had an option to accept the revised 
rates or to forego the facility of assisted , 
railway siding and the plaintiff chose to^ 
have the facility of siding. It caimotf 
therefore, be said in the circumstances of 
that case that the defendant had no right 
to recover the amount from. the. plaintiff 
under law. The plaintiff having agreed to 
pay this amount, the defendant had a 
right to recover- that amount. The reason' 
imderlymg is that the Railway had autho- 
to, withdraw this facility. The plain- 
tm was put to an option to pay the revis- 
ed rates pr to forego the facility, of a 
r^way siding. Mr,' Nanavati has not been 
able to show that there was any statutory 
obhgation on the part of the Railway to 
give such a facility of assisted railway 
admg. As . the plamtiff wanted to continue 
to have this facility, the plaintiff accepted 
that offer; In that very offer, -it was spe- 
cifically mentioned that the revised rates 
will have to be paid from 5-11-1951 and 
the plaintiff agreed to it. It is, therefore, - 
obvious that the plaintiff agreed to it. It 
is, therefore,, obvious that the plaintiff 
could not make any grievance in regard k 
to such payment. At any rate, the plain- ^ 
tiff cannot say that it is required to pay 
this amount illegally under compulsion. 
The defendant having , a right to recover 
this amount from the plaintiff under law, 
the plaintiff is not entitled to repayment 
of that amount. 

19. So far. as the l^econd Appeal No. 
463 of 1961 is concerned, . the position is 
quite different. In that case, the plamtiff 
was given a notice by the Railway on 
3-9-1955 vide Ex. 21. By that notice , the 
plaintiff was informed as to the basis of 
computation "of the revised rates. It was 
also stated in para 2 that on that basis, 
•revised rates were being imifoimly charg- 
ed and recovered from all siding owners. 
These charges were to compensate the 
railway for their share of capital spent 
on such siding and to reimburse the cost 
of maintenance of such sidings by them 
and the.y are' subject to revision from time, 
to time to meet the contingencies. 

20. bi para 4, it is stated as under: — 

"As all the siding agreements are being 

revised to bring them in line on. the--^ 
standard form of agreement and charges f 
prevailing oh this Railway, you are also 
required to ' .accept the above basis of 
charges and execute fresh agreement on 
the standard form, which can be obtained 
from the District Engineer.” 

It is thus evident that by this letter, the , 
Railway authority intimated to the plain- 
tiff to execute an agreement on the stand- 
ard Toim in the revised form. In para 5 
it is stated as under. — 
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to be adopted by the Panchayat is to 
summon the offender from time to time 
if he has not removed the encroachment 
and continue imposing on hiTn the recur- 
ring fine as it becomes due up to the limit 
prescribed by Section 23 of the Act”. 

The proper course for a Panchayati 
Adalat in case of continuing breach there- 
fore, is to issue a notice to the accused for 
the days dining which the breach continu- 
ed, afford him an opportunity to defend 
himself and in case the offence is proved 
punish him according to law. But the 
imposition of recurring fine seems to be 
clearly illegal. Moreover, the Panchayati 
Adalat could at best have imposed a fine 
of Re. 1 only per diem and imposition of 
fine of Rs. 2 per diem is not at all warrant- 
ed by any provision of the Act. That 
being so the order passed by the Pancha- 
yati Adalat cannot be sustained. 

8. Accordingly I allow this petition 
and quash the order of the Panchayati 
Adalat dated 10-8-1966 imposing a recur- 
ring fine on the petitioner. In the cir- 
cumstances of the case there shaU be no 
order as to costs. 

Petition allowed. 


AIR 1970 JAMMU AND KASHMIR 33 
(V 57 C 9) 

J. N. BHAT AND JASWANT SINGH. JJ. 

Mir Mohammad, Appellant v. Nain 
Singh and others. Respondents. 

Second Appeal No. 99 of 1968, D/- 
22-4-1969 against Judgment of Dist. J„ 
Poonch, O/- 8-8-1967. 

(A) CivU P. C. (1908), S. 148 — Exten- 
sion of time — ^Suit for pre-emption decreed 

— Direction to deposit amount decreed 
within time fixed as condition — Suit to 
stand dismissed in default — Court be- 
comes functus officio and has no jurisdic- 
tion thereafter to extend time: AIR 1982 
Cal 485 & AIR 1946 Oudh 52 & AIR 1940 
Cal 275 & AIR 1915 Oudh 197 & AIR 1923 
Nag 210 & AIR 1924 Lah 359, Ref. 

(Para 4) 

(B) Civil P. C. (1908), O. 20, R. 14 — 
Extension of time — Suit for pre-emption 

— Trial Court directing to deposit amo^t 
decreed within certain time as condition 

— In default suit to stand dismissed — 

Appeal by plaintiff — Along with appeal, 
-appellant presenting application for exten- 
sion of time for depositing purchase money 
determined by trial Court — Determina- 
tion of purchase money made a specific 
ground of appeal — Held, appellate 
Court’s decision in disnussing appeal on 
sole ground that deposit was not made 
within time limit fixed by trial Court was 
not correct: AIR 1954 SC 50, Disting.; 
Case law ^cussed. (Paras 4, 18) 
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Cases Referred: Chronological Paras 
(1962) AIR 1962 Cal 485 (V 49) = 

66 Cal WN 645, Bhutnath Das v, 
Sahadeb Chandra Pania '4 

(1961) AIR 1961 SC 882 (V 48) = 

(1961) 3 SCR 763, Mahanth Ram 
Das V. Ganga Das 4 

(1954) AIR 1954 SC 50 (V 41) = 

ILR (1953) Hyd 455, Naguba Appa 
V. Namdev 2, 4, 17 

(1954) AIR 1954 Mana 4 (V 41), 
Thokchom Haithumba Singh v. 

R. K. Babusana Singh 4, 8 

(1952) AIR 1952 Cal 411 (V 39) = 

ILR (1952) 1 Cal 53, Bengal Agency 
and Stores Syndicate v. Stores 
and Engineering Supply Co. 4 

(1946) AIR 1946 Oudh 52 (V 33) = 

1945 Oudh WN 322, Sheo Prasad 
Kaur V. Bhanu Pratap Singh 4 

(1944) AIR 1944 Pesh 22 (V 31) = 

213 Ind Cas 5, Malik Khan 
Badshah v. Miram Khan 4, 15 

(1940) AIR 1940 Cal 275 (V 27) = 

44 Cal WN 449, Haji Eakub Saikh 
V. Samian Bibi 4 

(1940) AIR 1940 Nag 202 (V 27) = 

ILR (1940) Nag 157, Laxman v. 

Deorao 4, 13, 18 

(1939) AIR 1939 Nag 120 (V 26) = 

1939 Nag LJ 160, Laxman Ram- 
chandra v. Wasudeo Vithal 4, 12 

(1939) AIR 1939 Nag 140 (V 26) == 

1939 Nag LJ 76, Sarjabai Sakharam 
V, Bhagwanji Nagoji 4 

(1924) AIR 1924 Lah 359 (V 11) = 

73 Ind Cas 891, Khan Muhammad 
v. Ahman 4 

(1923) AIR 1923 AU 516 (V 10) = 

ILR 45 All 456, Girdhari Singh V. 

Bhupal Singh 4, 14 

(1923) AIR 1923 Nag 210 (V 10) = 

19 Nag LR 8, Ambadas v. Lax- 
man 4, 7 

(1915) AIR 1915 Oudh 197 (V 2) = 

2 Oudh LJ 162, Mst. Kaniz Kubra 
V. Bande Husain 4 

(1913) ILR 35 AU 582 = 11 AU LJ 
950 (FB), Suranjan Singh v. Ram 
Bah^ LM 4, 6 

(1913) 60 Pun Re 1913 p. 331 = 53 
Pun LR 1913, Naba v. Pathana 4, 16 
(1912) 17 Ind Cas 868 (1) = 10 AU 
LJ 421, Khurshed-un-Nissa v, 
Alim-un-Nissa 4, 11, 17 

(1903) 53 PR 1903 p. 205 = 167 Pun 
LR 1903, Gurdit Singh v. Hukam 
Singh 4, 6 

(1896) ILR 18 AU 223 = 1896 AU 
WN 43, Jaggar Nath Pande v. 

Jokhu Tewaii 4, 9 

Ishwar Singh, for AppeUant; V. B. 
Suddan, for Respondents. 

BHAT J. : — This is a dvU second ap- 
pe^ against the decree of the learned Dis- 
trict Judge, Poonch, dated 8th August 1967 
whereby he has dismissed the appeal of 
the appeUant against the decree of the 
Sub Judge Poonch dated 31-8-1966. The 
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appellant tvas a plaintiS in suit for pos- 
session on the ground ; of right of prior 
purchase of half of land measuring 63 
Kanals 8 marlas tmder survey _No. 77-min 
in village Dhera Mohra, Tehsd Mendhar. 
The case of the plaintiff was that the 
defendant No. 1 Nain Singh had pmchas- 
ed this land from the plaintiff's xmcle 
Mehar Din, who was a co-sharer of the 
land sold along with the plaintiff. The 
land was sold by means of a sale deed 
dated 18-4-1962 for an ostensible cona- 
deration of Rs. 3,000. . The plaintiff claim- 
ed a decree for possession of this land on 
payment of Rs. 1,000 which ^ was the 
market price of this land according to the 
plaintiff. The suit was resisted by the 
defendant No. 1 who denied the plaintiff’s 
right of prior purchase. The considera- 
tion of Rs. 3,000 was alleged to have been 
actually paid to the vendor by the vendee. 
The trial Comi: on the pleadings of the 
parties framed the following issues in the 
case: — 

1. 'Whether the plaintiff has prior right 

of purchase quo defendant No. 12 
O. P. on plaintiff. 

2. If issue No. 1 is proved, whether the 

plaintiff has waived his prior right 
of purchase? O. P. on defendant 1. 

3. "Whether the sale price was bona fide 

fixed and paid at Rs, 3,000? O. P. on 
defendant 1. 

4. If issue No. 3 is not proved, what is 

the market price of the suit pro- 
perty? O. P. on parties. 

5. 'Whether valuation of the suit for the 

purpose of court-fee and iurisdic- 
tion has not been properly fixed. If 
so, what should be the valuation 
and how should it be arrived at? 
O. P. on defendant 1. 

6. "Whether defendant 1 has effected 

any improvements in the house in 
dispute bona fide and if so, what is 
the value of improvement- and is 
he entitled to be compensated for 
the same? O. P. defendant, 

7. Relief: 

2. After recording evidence of the 
parties, the trial Coiirt decreed the suit 
of the plaintiff -with costs and directed the 
appellant-plaintiff to deposit yRs. 3,000 
pm-chase money within two months 
from 31-8-1966 of com-se -taking credit 
for one-fifth of the purchase money al- 
ready deposited by the plaintiff. The 
trial Court ordered that if this amomt 
was not deposited within the above time 
limit, the suit of the plaintiff would stand 
dismissed -with ./costs. An appeal was 
preferred by the plaintiff 'before the 
District Judge, Poonch, against this 
decree. In . the appeal among other 
grounds, a ground was . taken that the 
time for depositing the money as direct- 
ed by the trial Court had not yet expir- 
ed, the time granted by the tri^ Court 
was very short and as the correct consi- 


deration payable by -the plaintiff had yet 
to be determined, the date for deposit of 
■the purchase money be extended. Along- 
with the appeal, , an application was 
presented by the appellant-plaintiff for 
extension of .time for depositing . -fhe 
purchase money, determined by the trial 
Court, In paragraph 2 of the said applica- 
tion the plaintiff submitted that he hav- 
ing preferred an appeal for reducing the 
price assessed by the trial Court, the 
question of depositing the money by the 
date as fixed by the said court, which had 
not yet expired did not arise, and that 
he had also made a prayer in -the memo- 
randum of appeal for extension of time 
for depositing the purchase money of the 
land in dispute, which according to him 
was only Rs. 1,000/-. This application for 
extension of time was resisted by the 
respondent and the lower appellate Court 
on 29-10-1966 passed the folio-wing order: 

"That the counsel for the applicant i.e., 
appellant has admitted that at this stage 
the granting of this application of the 
applicant would be an amendment of the 
decree, therefore, no further argument is 
necessary in this application. The appli- 
cation should therefore come up along- 
■with the appeal on the date fixed Le. 
25-11-1966." 

There was some dispute between the 
parties about the court-fees payable and 
the lower appellate Court after hearing 
the parties directed on 26-6-1967 the 
appellant to make up the deficiency in 
the court-fee. Tlie appellant paid the 
deficit court-fees on 20-7-1967. Thereafter 
arguments were heard- on merits. Among 
the arguments advanced at the bar before 
the lower Appellate Court, it was con- 
tended that as the appellant had not 
deposited the purchase money determin- 
ed by the trial Court -within the time fix- 
ed by it, i.e„ -within 2 months of the 
decree the appeal should be dismissed. 
An authority of the Supreme Court 
ported as AIR 1954 SC 50 was cited in 
support of this contention. The lower Ap- 
pellate Court finding itself bound by the 
Supreme Court authority, felt helpless 
and dismissed the appeal on this very 
groxmd alone. It is against this order and 
decree of the lower Appellate Court that 
■the plaintiff has come in second appeal to 
this court. 

3. We have heard the learned counsel 
for the parties. 

4. Mr. Ishwar Singh, the learned 
coimsdl for the appellant argued that 
when time had been fixed by the trim 
Court for paying the purchase money it 
could mder tiie pro-visions of Section 148 
C. P. C. enlarge such period even though 
■ihe period originally granted had expired. 
Therefore, accordhig to him the trial 
Court could have extended the time for 
payment of the money but as the case 
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Vras m appeal before the lower Appellate 
Court the lower appellate Court was not 
helpless as it has said in its iudgment but 
it could extend the time for payment of 
the purchase money by the plaintiff. In 
support of his contention he referred to 
AIR 1939 Na£f. 140; AIR 1952 Cal. 411 and 
AIR 1961 SC 882. We are afraid that Sec- 
tion 148 C. P. C. has no bearing on this 
case. Section 148 C. P. C. refers to cases 
where a particular court is still ceased of 
a certain matter. The trial Court ordered 
the plaintiff on 31-8-1966, when it passed 
the decree, to deposit Rs. 3,000/- minus 
the amount already deposited by him 
within two months and further directed 
that the suit shall stand dismissed if the 
money was not paid within the time limit; 
it became functus officio after the decree 
was passed by it. It had no .iurisdiction 
over the suit after the decree. The 
language of Section 148 C. P. C. is so plain 
that we do not think it necessary to sup- 
port this view of ours by authorities. 
However a reference may be made in 
this behalf to AIR 1962 CaL 485; AIR 
1946 Oudh 52; AIR 1940 CaL 275; AIR 
1915 Oudh 197; AIR 1923 Nag. 210 and 
AIR 1924 Lah. 359 and so on and so forth. 
Therefore we do not agree with this argu- 
ment of the learned coimsel for the ap- 
pellant. But apart from the provisions of 
Section 148 C. P. C. we have to examine 
tte facts of this case and decide for our- 
sdves whether the lower appellate 
Court’s order dismissing the appeal 
simply on the ground that the appellant 
bad failed to deposit the purchase money 
within the time fixed by the trial Court, 
is proper and can be upheld. It may be 
straightway mentioned that there is not 
apparent manimity in judicial pronoimce- 
ments upon this fact namely when the 
trial Court fixes a period for the deposit 
of the purchase money and an appeal is 
preferr^ by the plaintiff pre-emptor 
against the whole decree before that 
period expired, what is the effect on the 
appeal if the purchase money is not depo- 
sited by the appellant-plaintiff within the 
time feed by the trial Court. On the one 
hand the following authorities may be 
mentioned: 53 Pun. Re. 1903 p. 205; (1913) 
ILR 35 AIL 582; AIR 1923 Nag. 210; AIR 
1954 Manipur 4; (1896) ILR 18 All. 223, 
and lastly AIR 1954 SC 50. On the other 
hand the following authorities may be 
noticed (1912) 17 Ind. Cas. 868 (1) (All); 
AIR 1939 Nag. 120; AIR 1940 Nag. 202; 
AIR 1923 All. 516; AIR 1944 Pesh. 22, and 
60 Pun. Re. 1913 p. 331. We have used 
the word 'apparent’ because on a close 
scrutiny of the authorities above men- 
tioned, there is no real conflict. Let us 
begin with the Supreme Court authority 
reported as AIR 1954 SC 50. It is a very 
small judgment It lays down that: — 

"Mere filing of an appeal does not sus- 
pend the decree for pre-emption and un- 
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less that decree is altered in any manner 
by the court of appeaL the pre-emptor is 
bound to comply with its direction with 
regard to the deposit of amount within 
the feed time.’’ 

In that case the appeal was withdrawn 
and the judgment does not indicate as 
to what were the grotmds taken in the 
appeaL This authority is not at all appli- 
cable to the facts of the present case as 
will be abimdantly dear later on in this 
judgment. 

5. 53 Pun. Re. 1903 p. 205 is an Urdu 
Judgment of Justice Anderson and Jus- 
tice Robertson. In that case a Tehsildar 
had passed a decree directing the plain- 
tiff to deposit the money within two 
months. The plaintiff deposited the money 
after four days of the expiry of the period 
feed by the Tehsildar for deposit. It 
was held that the plaintiff was negligent 
and therefore their Lordships did not 
interfere with the decision of the Tehsil- 
dar. Their Lordships further held that 
the plaintffi had not shown any cause for 
not depositing the money within time 
although according to their Lordships the 
first appellate Court had the power to 
extend the time for payment. 'Therefore 
this authority also does not support the 
case of the respondent but rather when 
understood properly may support the case 
of the appellant. 

6. (1913) ILR 35 AIL 582 is an Allaha- 
bad Full Bench case. In this case the 
point for determination was whether 
under Section 148 C. P. C. the Court could 
extend the time feed by the decree for 
payment of the purchase money in a pre- 
emption case. It held that Section 148 
C. P. C. did not empower the court to 
extend the time. It .was further held that 
an order U/S. 148 C. P. C. was not a de- 
cree and therefore not appealable. We 
have already held that Sec. 148 C. P. C. 
has no application to this case and there- 
fore we are in respectful agreement with 
the dictum laid down by their Lordships 
in this case. 

7. AIR 1923 Nag. 210 also is a case 
which has no bearing on the facts of the 
present casa In that case it was decided 
that the executing court had no power to 
extend the time feed in a pre-emption 
decree for payment of the purchase 
money and Section 148 C.P.C. did not 
empower the executing court to extend 
the time. It was further held that S. 151 
also could not empower the executing 
court to extend the tima 

8. AIR 1954 Mani 4, pertains to a 
case where the pre-emptor was directed 
to deposit the sale money by 16th Nov. 
1951. The appeal was di^issed on 5-5- 
1952 and a subsequent application to the 
District Judge was made to extend the 
time till 10-8-1953. It was held that pay- 
ment after the period prescribed in the 
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decree would not be a valid deposit. This 
recital would clearly show that even this 
case has no application to the controversy 
involved in this case. 

9. (1896) ILK 18 AIL 223 a decree was 
passed in favour of the plaintifE in a suit 
for pre-emption. The plaintiff did not 
pay the entire pre-emptive price within 
the time fixed by the court. The defen- 
dant appealed long after the -time pre- 
scribed by the original decree for pay- 
ment had e^ired, and the defendants 
appeal was diknissed. The plaintiff there- 
after paid the balance of the purchase 
money without there being any extension 
by the court for such payment. It was 
held that such payment would not entitle 
the plaintiff to a decree for pre-emption, 

10. Now let us turn to the other 
authorities; 

11. The Allahabad High Court in 
(1912) 17 Ind. Cas. 868 (1) (AIL), held that 
when the plaintiff-app^ant appealed to 
the District Judge against the decree of 
the lower court fixing a time for payment 
of the purchase money but failed to depo- 
sit the purchase money within the time 
fixed by the trial Court, the District Judge 
dismissed the suit of the plaintiff because 
the money had not been paid within the 
time fixed by the trial Court. This deci- 
sion of the District Judge was set aside 
by the High Court and the case was re- 
manded to the lower appellate coxirt for 
decision according to law. 

12. In AIR 1939 Nag. 120 the plaintiff 
was required to deposit the purchase 
money within a certain period but he 
went in appeal against the decree of the 
trial Coint and never made the deposit 
of the purchase money. It was held that 
the plaintiff could appeal against the 
decree. It was further held that if the 
appellate court varied the price fiixed by 
the first court, there was no reason why 
it should not have the power to vary the 
time fixed for payment of the price. 

13. In AIR 1940 Nag. 202 it was held 
that; — 

“An appellate court on an application 
made within time fixed for payment of 
pre-emption money can extend time fixed 
by trial Court for maldng deporit of pur- 
chase money.” /. 

14. In AIR 1923 AH. 516 does not 
strictly apply to the facts of this case but 
the principle laid down . therein recites 
that: — 

"Court has discretion to extend the 
time for payment of pre-emption money 
in court. Where the date' fixed for pay- 
ment happened to come in vacation, the 
money, was allowed to be deposited on 
the day the Court opened.” 

15. In AIR 1944 Pesh. 22 it was laid 
down that Section 148 C.P.C. does not 
apply to deposit of purchase money under 
the orders of a court decree but the ap- 
pdlate comrt could extend time. 


16. In 60 Pun. Re. 1913 p. 331 their 
Lordships extended the time for payment 
because the money had been remitted by 
money-order by the plaintiff pre-emptor 
within the time fixed by the trial Court. 

,17. In our opinion the nearest autho- 
rities applicable to this case are (1912) 
17 Ind. Cas. 868 (1) (AH.) which is 
directly on the point and- AIR 1940 Nag. 
202. After detailing the above authorities 
let us examine the facts of this case. 

18. The plaintiffs smt was that the sale 
price of Rs. 3,000/-, entered in the sale 
deed was fictitious, it consisted of old 
debts. The market price of this land was 
hardly Rs. 1,000/- on which he was pre- 
pared to pre-empt this land. This issue 
was decided against the plaintiff by the 
trial Court and -the trial Court fixed ikro 
months time for payment of the re^ of 
the purchase money. The plaintiff went 
in appeal to the District Judge complain- 
ing against the fixation of the s^e. price 
at Rs. 3,000/- as weU as fixing the -time 
limit of two months for payment of the 
purchase money. He took it as a specific 
ground of appeal and further made an 
appHcation for extension of time for the 
deposit of the purchase money, along wi& 
the appeal This appHcation was not re- 
jected by the lower appeUate court but 
by its order dated 29-10-1966 which we 
have reproduced above the lower appel- 
late court virtuaHy postponed the deci- 
sion on that appHcation along with the 
main appeal because according to the 
lower appeUate court as weU as accord- 
ing to the learned counsel for the appel- 
lant, any such extension would be an 
amendment of the decree of the trial 
Court, which could not be done at interim 
stage. Therefore this request of the plain- 
tiff for extension of time for payment of 
the purchase money was kept pending by 
the lower appeUate court and was not 
rejected by it. The lower appeUate court 
has hot decided the case oh its merits at 
least so far as the fixation of the purchase 
money and the period aUowed by the 
trial comt for depositing the rest of the 
purchase money is concerned. It felt itself 
bound by the observations of -fheir Lord- 
ships of the Supreme Court In AIR 1954 
SC 50 which we pointed out did not apply 
to this case. In our opinion, therefore the 
lower appeUate court’s decision in dis- 
missing the appeal simply on the ground 
that the deposit was not made witfdn the 
time limit fixed by the trial Court, is not 
correct and as such it has to be set aside.* 

19. We therefore aUow this appeaL 
and send bach the case to the lower ap- 
peUate cotrrt with the direction that it 
wiU decide the whole case on merits in- 
duding the amount that the plaintiff- 
appeUant shaU have to pay in order to be 
able to exercise his right of prior pur- 
chase as weU as the time vrithin which 
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he has to make payment of the balance 
of the purchase money and other allied 
matters that may arise in the appeal. 
Costs of this appeal shall abide the result 
in the lower appdlate court. 

Appeal allowed. 


(AIR 1970 JAMMU & KASHMIR 37 
(V 57 C 10) 

FULL BENCH 

S. M. FAZL ALI a J., J. N. BHAT, 
JASWANT SINGH, M. JALAL-UD-DIN 
AND ANANT SINGH, JJ. 

Ariz Dar, Appellant v. Sona Dar and 
others. Opposite Party. 

Second Appeal No. 54 of 1968, D/- 20- 
8-1969 against order of Dist. J., Srinagar, 
D/- 21-8-1968. 

Transfer of Property Act (1882), S. 52 
— Lis pendens — Applicability — J. & 
K. Right of Prior Purchase Act (2 of 
1993), Section 29 — Pre-emption — 
Suit for ~ Suit property cannot be 
sold by vendee after period of limitation 
to one having equal right as plaintiff — 
Persons having no right of prior pur- 
chase joined in sale by subsequent vendee 
- — Plaintiff’s right of pre-emption not 
affected. 

S. 52 lays down in express terms the 
law that no litigant shall be allowed to 
transfer his right to the property in dis- 
pute during the pendency of the suit so 
as to prejudice the interests and rights 
of the adverse party. The bar, to the 
transfer of the property during the pen- 
dency of litigation save under the autho- 
rity of the court is absolute. A suit for 
pre-emption which is for the enforcement 
of a right to claim immovable property, 
cannot form an exception to the principle 
laid down in the said section. AIR 1923 
AH. 31 & AIR 1926 ALL 180 & AIR 1914 
AIL 356, Rel. on. (Para 9) 

It is not open to the vendee to resdl 
the property to another person possessing 
or holding equal or superior right of pre- 
emption to that of the plaintiff pre-emp- 
tor in order to defeat his rights after the 
period of limitation prescribed for suit 
for pre-emption and the transfer, if 
effected could be hit by the doctrine of 
lis pendens. That being so the second 
vendee, having no right or authority to 
purchase the property during the pen- 
dency of the suit for pre-emption, cannot 
be substituted as a bona fide vendee so 
as to affect the rights of the pre-emptor. 
It will be all the more destructive for 
his case, if he joins strangers with him ^ 
the sale. It cannot be said that m the 
second sale, the person, who dauns an 
equd right of pre-emption with the plam- 
tiff can be allowed to partially pre-empt 
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the land. Consequently, the plaintiff’s 
right of pre-emption could not be affected 
by the re-sale of the suit property and 
his suit could not be disinissed on this 
score. Case law discussed. 

^ ^ (Paras 11, 12, 13) 

Cases Referred: Chronological Paras 
(I960) AIR 1960 J. & K. 112 (V 47), 

Nabir Ganai v. Mohd. Tsmail 
Ganai 7, 9, 20, 21 

(1958) AIR 1958 S.C. 838 (V 45)= 

1959 SCR 878, Biriian Singh v. 
Elhazan Singh 20, 22 

(1952) AIR 1952 Nag. 51 (V 39)= 

ILR (1951) Nag. 830 (FB), Ram- 
deo V. Gangubai 20 

(1949) AIR 1949 E.P. 193 (V 36)= 

51 Pun. L. R. 39 (FB), 'WazSr Ali 
Khan v. Zakir Ahmad il^an 20, 21 
(1947) AIR 1947 Lah. 175 (V, 34)= 

226 Ind- Cas. 434, Chanan Singh 
V. Waryam Singh 21 

(1946) AIR 1946 Lah. 142 (V 33) = 

ILR (1946) Lah. 467 (FB). Sant 
Kaur V. Teja Singh 6, 10, 21 

(1946) AIR 1946 Lah. 322 (V 33)= 

48 Pun. L. R. 505 (FB), Moham- 
mad Saddiq v. Ghasi Ram 20. 21 

(1946) AIR 1946 Nag. 367 (V 33) = 

ILR (1946) Nag. 758, Krishnabai 
V, Madhukar Sitaram 20 

(1941) AIR 1941 Lah. 433 (V 28) = 

43 Pun. L. R. 581 (FB), Madho 
Singh V. James R, R. Skinner 20 
(1932) AIR 1932 P.C. 57 (V 19) = 

ILR 54 AIL 189, Hans Nath v. 

Ragho Prasad Singh 7, 20 

(1930) AIR 1930 Lah. 356 (V 17)= 

ILR 11 Lah. 258 (FB), Moolchand 
V. Ganga Jal 7, 9, 21 

(1929) AIR 1929 All. 400 (V 16) = 

116 Ind. Cas. 738, Rafiqunnissa Bibi 
V. Abdul Shakur Khan 21 

(1929) AIR 1929 AU. 440 fV- 16) = 

1929 All. L. J. 537, Malik Singh 
V. Shiam Lai 20 

(1926) AIR 1926 AH. 101 (V 13) = 

23 AIL L. J. 934, Lakshmi Flour 
Mills Co. Ltd., In the matter of II 
(1926) AIR 1926 AH. 180 (V 13)= 

ILR 48 AIL 221, Bachan Singh v. 

Bijai Singh 6, 9, 20 

(1923) AIR 1923 AH 31 (V 10], Ram 
Kishan Dass Brij Mohan Ilrm v. 

Firm SushH Chandra Dass 9, It 

0914) AIR 1914 AH.. 356 (V 1)=22 
Ind. Cas. 266, Kamta Prasad v. 

Ram Jog 6, 9, 11, 20, 21 

T, Hussain, for AppeHant; Sunder LaL 
for Opporite Party. 

M. JALAL-UD-DIN, J.: — This case has 
been referred to the FuH Bench in the 
foHowing circumstances: — 

2. Haji Itishi Dar defendant No. .1 
purchased land measuring 16 marlas under 
survey No. 146 Khewat No. 5/5 situate 
in viUage Chakpum Kalan on the basis 
of a Sale deed dated 27-8-61 registered 
on 15-12-1961 from Mst, Mukhti and 
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others. Asdz Dar, the plaintiff, claimed 
the suit property in exercise of his right 
of prior purchasa He averred that he and 
the vendors were co-sharers and the 
plaintiff besides having right of way over 
the siiit land was also an agnate of the 
vendors. The suit of the right of prior 
purchase was instituted in the court of 
Mimsiff Badgam on 13-12-1962. During 
the pendency of the suit but after It 
years of the original sale Haji Rishi Dar, 
the defendant vendee resold the suit land 
in favour of Qadir Dar, the brother of 
the plaintiff, and his own sons Sona Dar 
and Ramzan Dar.^ The trial Court dis- 
missed the suit of the plaintiff on the 
ground that as the original vendee had 
resold the suit property to Qadir Dar and 
others and Qadir Dar had equal right of 
prior purchase with the plaintiff (being 
the brother of the pre-emptor) therefore 
the latter who had no better title than 
that of Qadir Dar could not enforce his 
right of prior purchase as his right was 
defeated by the resale. The court also 
held that as during the pendency of the 
suit the suit property was sold by the 
original vendee to Qadir Dar, the latter 
could not be compelled to share half of 
it with the plaintiff. The first appellate 
court upheld the view of the trial Court 
and dismissed the appeal of the plaintiff. 

3. The plaintiff’s right to claim the 
property in exercise of his right of prior 
purchase is not seriously disputed before 
us; rather the finding of the first appel- 
late court on the point is in favour of 
the plaintiff. The learned District Judge 
in regard to this aspect of the matter ob- 
serves that it is in evidence that the heirs 
of Mst. Mulchti and Shahban original 

' -vendors are still living but the plaintiff 
being the cousin of these vendors has a 
right of prior purchase and so has his 
brother Qadir Dar. Not only the plaintiff 
claims the property on the ground of his 
being a co-sharer which has however 
been negatived by the courts below but 
also on the groimd of his being an agnate 
of the vendors. The case of the plaintiff 
is covered by third category of sub- 
clause ,fb) of Section 14 of the Right of 
Prior Purchase Act which vests right of 
prior purchase in the persons who but 
for such sale would on the death of ven-- 
dor be entitled to inherit the land sold. 
However, both the courts below have 
dismissed the suit of the plaintiff on the 
ground that the vendee had resold the 
property in favour of Qadir Dar in pri- 
vate recognition of his pre-emptive rights 
Both courts have also held that this 
transaction is not affected by the doctrine 
of lis pendens. 

4. The questions referred to the Bench 
for adjudication are (1) Whether during 
the pendency of the suit for right of prior 
purchase it is open to a vendee to resell 
the suit property after the period of 


limitation to a person iMssessing right of 
pre-emption equal or superior to that of 
the plaintiff in order to defeat the right 
of the plaintiff pre-emptor and whether 
such transfer is not affected by the docr 
trine of lis pendens as envisaged in Sec- 
tion 52 of the Transfer of the Property 
Act. (2) When the subsequent vendee 
joins with him in the sale other persons 
who have got no right of prior piurchase 
as against the plaintiff, can such transfer 
be held valid so as to effect the pre-emp- 
tory rights of the plaintiff. 

5. These questions being of vital im- 
portance and the courts having to ded 
with them often, the matter on my refer- 
ence was referred to Full Bench consti- 
tuted under the order of my Lord the 
Chief Justice for an authoritative pro- 
nouncement thereon. 

6. Before the Bench it was argued by 
Mr. Tassadiq Hussain learned counsel 
for the appellant that it was not open to 
the vendee to resell the suit property to 
another person possessing equal or super- 
ior rights of pre-emption with a view to 
defeat the pre-emptor’s suit as the same 
offended against the provisions of Sec- 
tion 52 of the Transfer of Property Act 
which completely prohibits the transfer 
of the subject matter of suit during its 
pendency. It is urged that it is not a legiti- 
mate way of defeating the rights of a pre- 
emptor, especially so when the sale is 
held after the period of limitation The 
proposition canvassed by die learned 
counsel is that the law of limitation pro- 
vides one year’s period for instituting a 
suit for pre-emption and if after this 
period the suit is brought, it is liable to 
he dismissed on that score. All persons 
having or claiming right of prior purchase 
in respect of the prope^ sold must, 
therefore, bring an action within the 
prescribed period of limitation In the 
instant case Qadir Dar about whom it is 
said that he had an equal right of prior 
purchase with the plaintiff did not bring 
any suit for pre-emption at alL 

It was after li years of the date of the 
original sale that the vendee resold the 
property to Qadir Dar alleged to be in 
private recognition of his right of prior 
purchase. This would mean that Qadir 
Dar who had not brought the suit within 
the period of limitation could not be 
allowed to have the property in exercise 
of his right of pre-emption after the 
period of limitation by circuriiventing the 
law of limitation It is also submitted that 
when the second vendee Qadir has joined 
\rith him in sale other persons who were 
mere strangers and who had no right of 
prior purchase as against the plaintiff, 
this would in itself set at naught the 
right of Qadir Dar. The ssde being joint 
and indivisible in favour of all, would 
become invalid and would not affect the 
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pre-emptory rights of the plaintiS. "While 
elucidating this argimient an instance is 
cited of a plaintiff pre-emptor who joins 
with him in the suit strangers. The plain- 
tiff in suA a case will run the risk of his 
entire suit being dismissed. For the res- 
pective propositions a canvassed reliance 
is placed on AIR 1926 AIL 180; AIR 1946 
Lah. 142 (F.B.) and 22 Ind. Cas. 266= 
(AIR 1914 AIL 356). 

7. As against this, the learned counsel 
for the opposite side has contended that 
the right of pre-emption is a weak right 
and it can he defeated by all posable 
ways. Not only the vendee can improve 
his position by equating himself with 
the pre-emptor which he can do till the 
date of passing of the decree but also the 
vendee can defeat the right of pre-emptor 
by selling the property in dispute to 
another person holding equal or superior 
right of pre-emption to the plaintiff. It 
is submitted that this has been accepted 
as a legitimate way of defeating the right 
of the plaintiff as this would substitute 
the second vendee in the original bar- 
gain as it would be deemed that the sub- 
sequent vendee has still the means of 
coercing, by means of legal action, the 
original vendee to surrender the bargain 
in his favour. This would be a surrender 
as a result of private negotiation and in 
recognition of the right of the second 
vendee to compel such surrender. In sup- 
port of this proposition reliance is placed 
on AIR 1930 Lah. 356 (F.B.); AIR 1932 
P.C. 57 and AIR 1960 J. & K 112. R is 
further submitted that it is immaterial 
whether the second sale effected by the 
original vendee in favour of the subse- 
quent vendee is within or without time 
prescribed for instituting the suit for pre- 
emption, 

8. Regarding the question that Qadir 
Dar, the second vendee, has joined 
strangers in the sale, it is submitted that 
in so far as the share accruable to Qadir 
Dar is concerned, to that extent, the suit 
can be decreed in his favour. 

9. In order to examine and appreciate 
the precise scope and importance of the 
first question, it is pertinent to advert to 
Section 52 of the Transfer of Property Act 
whidi reads as rmder. — 

"During the (pendency) in any com^ 
having authority in the State, or (any) 
suit or proceeding (which is not coUusive 
and) in which any right to immovable 
property is directly and specifically m 
question, the property cannot be trans- 
ferred or otherwise dealt with by any 
party to the suit or proceeding so as to 
affect the rights of any other pa^ here- 
to under any decree or order which may 
be made therdn, except under the autho- 
rity of the court and on such terms as it 
may impose” 

This Section lays dovm m e^r^ 
terms the law that no litigant shall be 


allowed to transfer his right to the pro- 
perty in dispute during the pendency of 
the suit so as to prejudice the interests 
and rights of the adverse party. It appears 
that the bar to the transfer of the pro- 
perty during the pendency of litigation 
save under the authority of &e court is 
absolute Thus a suit for pre-emption 
which is for the enforcement of a right 
to claim immovable property, caimot 
form an exception to the principle laid 
down in the said section. The view that 
the doctrine of lis pendens applies to pre- 
emption cases has been laid down in a 
number of authorities namely AIR 1923 
AIL 31, AIR 1926 All. 180. 22 Ind. Cas. 
266= (AIR 1914 AIL 356). The ratio of 
these authorities is that where pending 
a suit for pre-emption, the vendee re- 
sells the property to one having equal 
right to pre-empt, the doctrine of lis pen- 
dens applies. There is, however, the 
Punjab authority AIR 1930 Lah. 356 
(Supra) which makes an exception in 
favour of a sale by the original vendee 
in favour of a person holding or posses- 
sing equal or superior right of pre-emp- 
tion in recognition of such right. 

The reason assigned for the exception 
is stated that the doctrine of lis pendens 
forbids creation of new rights over the 
property already the subject of the suit 
pendente lite which are calculated to 
injure the rights of claimants. It does 
not and it could not apply to the assertion 
of rights which existed prior to the insti- 
tution of the pending suits. A pre-emptor 
is in no worse position than one asserting 
his right privately when he asserts it by 
a suit. AIR 1960 J. & K. 112 has followed 
the Lahore view and in this authority as 
well the view has been adopted that it is 
competent for vendee to transfer the pre- 
empted property in favour of a person in 
recognition of his right of pre-emption. 
Neither the Lahore authority nor AIR 
1960 J. & K. 112 takes into account the 
case of a vendee who resells the property 
to the respondent vendee after the period 
of limitation. These authorities are there- 
fore distinguishable. 

10. The question It seems has been 
discussed in a more detailed way in AIR 
1946 Lah. 142 (F.B.) in which precisely 
the same question was decided. It was 
held that the subsequent transferee cannot 
by virtue of transfer pendente lite acquire 
any title to the suit property capable of 
affecting, in any manner, the rights of the 
plaintiff. It could make no difference to 
tiae operation of the rule of lis pendens 
even though such transferee had entered 
Into possession of the property in pursu- 
ance of the transfer. IDs possession of the 
property as against the plaintiff could 
only be regarded as held without title. 
By the resale in his favour, he would not 
acquire any title which he might plead 
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in bar of the pre-emption suit already 
pending. It was further observed by 
Achhru Bam J. who delivered the judg-* 
ment on behalf of the Full Bench that 
where the subsequent transferee had lost 
the means of making use of the coercive 
machinery of the law to compel the ven- 
dee to -surrender the original bargmn to 
him, a retransfer of the property in the 
former’s favour could not be looked upon 
as anythmg more than a voluntary trans- 
fer in the former’s favour of such title 
as he had himself acquired under the 
original sale. Such transfer had not the 
effect of substituting the subsequent trans- 
feree in place of the vendee in the origi- 
nal bargain. Such a transferee took the 
property only subject to the result of the 
suit. Even if he was impleaded as a defen- 
dant in such suit, he could not be regard- 
ed as any thing other than a representa- 
tive-in-interest of the original vendee 
and he had no right to defend the suit 
except on the pleas that were open to 
such vendee himsell Even. if tiie subse- 
quent vendee was impleaded, he woiild 
not have any right to defeat the suit ol 
the plainttS by reason of his own super- 
ior qualifications. His Lordship further 
proceeded to observe: — ■ 

"If the plaintiff’s right of pre-emplion 
is found to be superior to that of the 
original vendee at all the material times 
the circumstance that by the time the 
suit comes up for final dedsion, but sub- 
sequent to the institution of the suit and 
after the expiration of the period of limi- 
tation prescribed for a suit to enforce a 
right of pre-emption, the properly has 
changed hands by reason of a re-transfer 
by the vendee not affect his right 
to a decree of his daim, irrespective alto- 
gether of the qualification possessed ..by 
the subsequent transferee who cannot 
defeat the plaintiff’s suit on the ground 
of his own pre-emptive right in respect 
of the original sale being equal or super- 
ior to that of the former.” 

in other words the authority lays down 
the proposition that if right to enforce 
pre-emption is barr.ed at the time of 
transfer, such transfer in favoiu: of the 
subsequent vendee even if he may have 
equal or superior right of pre-emption 
Is of no avail to such transferee and he 
cannot defeat the pre-emptive daim of 
the pldntiff. 

11. There are also abundant authori- 
ties in. support of this view vide AIR 1923 
AIL 31, AIR 1926 AU. 101 and 22 Ind, 
Cas. 266= (AIR 1914 AIL 356) (supra). 
The ratio deddendi of these authorities 
is in favour of the proposition that where 
a resale by the vendee of the property in 
dispute is effected in favour of a superior 
pre-emptor after the institution of the 
suit but after the expiration of limitation 
the plaintiff’s suit must succeed Sn as 


much as the resale by the vendee to the 
subsequent vendee was at the time when 
the subsequent vendee had no right to 
maintain a suit for pre-emption in respect 
of the original sale. In my opinion, there- 
fore, the answer to the first question must 
be that it is not open to the vendee, to 
resell the property to another person pos- 
sessing or holding equal or superior right 
under pre-emption to that of the pre- 
emptor after the period of limitation and 
the transfer, if effected could be hit by 
the doctrine of lis pendens. 

12. The answer to the second question 
follows as a necessary coroUary and must 
be in favour of the plaintiff pre-mnptor. 
In the first instance, the second vendee, > 
having no right or authority to pmrehase 
the property during the pendency, of the 
suit of pre-emption, as answered above, 
he cannot be substituted as a bona fide 
vendee so as to affect the rights of the 
pre-emptor. It will be all the more des- 
tructive for his case, if he joins strangers 
with him in the sale. Suppose the second 
vendee i.e., Qadir Dar maintained a s^t 
for pre-emption, but joined with him 
strangers namely, the other persons men- 
tioned in the second sale deed, , what 
would be the fate of the case? The conse- 
quence would be tiiat his suit would be 
disimssed. Nor can the position be envi- 
saged that in the second sale, Qadir Dar, 
who claims an equal right of pre-emption 
with the plaintiff can be allowed to 
partially pre-empt the land. The answer 
to this question must therefore be against 
the second vendee, 

13. ^. The result is that the answers to 
the two questions formulated above being 

favour of the plaintiff pre-emptor, it 
is clear that his right of pre-emption 
could not be defeated by the resale of the 
suit property and his suit could not be 
dismissed on this score. 

14. Mr. Tassaduq Hussmi, . cormsel 
lor the appellant has given a statement 
to the effect that he would not dispute 
the consideration as entered In the sale 
deed and, that he would accept the sale 
price as Rs. 500/- and would pay the 
same in case a decree is passed in favour 
of the plaintiff. The right of the . plaintiff 
to claim pre-emption having been estab- 
lished and because of the plaintiff’s con- 
cession to accept Rs. 500/- as the sale 
price the plaintiff, it is clear. Is entitled to 
a decree as prayed for by him. 

15. I would, therefore, allow this 
appeal, set aside the order of dismissal of 
the suit passed by the courts below and 
pass a decree for right of prior purchase 
m respect of the land in dispute as des- 
cribed in the plaint in favour of the plain- 
tiff against the defendants on his deposit- 
ing Rs, 500/- as consideration money 
within one month from today’s date, fail- 


1970 


Aaz Dar v. Sona Dar (FB) 

fiag which, the suit shall stand dismissed, 
^ view of the important legal points 
involved in the case, I leave the parties to 
bear their own costs. 

16. S. M. F. AH CHIEF JUSTICE; 

I agree. 

17. JASWANT SINGH, J.; I agree. 

18. AJJANT SINGH, J.; I also agree. 

19. BHAT, J.: — I have had the privi- 
lege of going through the learned judg- 
ment written by my learned brother 
Hon’ble Justice Jalal-ud-din with which 
my another learned brother Hon’ble 
Justice Jaswant Singh has agreed. I 
would like to add a few words. iSvo pro- 
positions were referred to the Full Bench 
as would appear from the judgment of 
my learned brother. The first proposition 
Is: whether during the penden^ of the 
smt for right of prior purchase it is open 
to a vendee to resell the suit property 
after the period of limitation to 'a person 
possessing right of pre-emption equal or 
superior to that of the plaintifE in order 
to defeat the rights of the plaintiff 
pre-emptor and whether such transfer is 
not affected by the doctrine of lis pendens 
as envisaged in Section 52 of the Transfer 
of Properly Act. 

20. My learned brother has discussed 
various authorities and the law on the 
subject. The consensus of authorities on 
this point is that if the property is alien- 
ated by the vendee in favour of a per- 
son, who had a preferential right as 
against the pre-emptor, after the period 
of limitation prescribed for instituting a 
suit, the transfer is hit by the doctrine of 
lis pendens and such a transfer would 
not be sufficient to defeat the suit of the 
plaintiff who may have even an inferior 
right to that of a subsequent vendee. The 
Privy Council in AIR 1932 P.C. 57 held 
that if a vendee got by gift a share in a 
village pending a co-sharer’s suit for pre- 
emption, the co-sharer’s suit could be 
defeated and the decisive date was the 
date of the decree. There are other autho- 
rities on this point, some of which have 
been referred to by my learned brother 
and they are 22 Ind. Cas. 266= (AIR 1914 
AU. 356), AIR 1960 J. & K. 112, AIR 1949 
EP. 193 (P.B.), AIR 1952 Nag. 51 (F.B.). 
In AIR 1926 AIL 180 it has been held that 
If a vendee sells the property to one with 
an equal right the property must be 
divided between the pre-emptor and the 
subsequent vendee. But there are how- 
ever, authorities for the proposition that 
if a vendee transfers the property which 
Is the subject matter of fte suit to a per- 
son having an equal right with or a 
superior right to that of a pre-emptor 
during the pendency of the suit but be- 
fore the limitation for bringing the suit 
for pre-emption by the subsequent trans- 
feree, the subsequent vendee - can earily 
defeat the suit of the pre-emptor. 
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But if the subsequent sale Is made 
after the period of limitation prescribed 
for a suit for pre-emption, the doctrine 
of lis pendens as contained In Section 52 
of the Transfer of Property Act would 
apply and the subsequent vendee cannot 
defeat the suit of the pre-emptor whether 
he has an equal right or an inferior right 
to that of the subsequent vendee but has 
a superior right as against the original 
veJidee. For tins proposition a number of 
authorities may be cited viz: AIR 1929 
ail 440, AIR 1946 Nag. 367, AIR 1949 
EP. 193 (FB) above referred to. AIR 1941 
Ltih. 433 (FB), AIR 1946 Lah. 142 • and 
air 1946 Lah. 322 (FB). Last of aU the 
whole point is covered by a Supreme 
Court authority reported as AIR 1958 SC 
838. 

21. In 22 Ind. Cas. 266= (AIR 1914 
'Afl. Sbh) the subsequent ssle was within 
the period of limitation. In AIR 1929 AIL 
400 resale was effected the same day the 
original transfer took place. In AIR 1960 
J. & K. 112 this point whether the sub- 
sequent sale had taken place wLthin the 
period of limitation has not at all been 
considered and in the authority reported 
as AIR 1930 Lah. 356 also this point has 
not at all been considered. But the matter 
has been thoroughly discussed by Achhru 
Earn J. who d^vered the judgment on 
^behalf of the Full Bench case in AIR 1946 
Lah. 142 and AIR 1946 Lah. 322. In the 
former case his Lordship says that the 
doctrine of hs pendens applies to pre- 
emption suits and he holds that if the 
second sale is within the period of limi- 
tation for instituting a suit for pre-emp- 
tion and the vendee transfers the pro- 
perty to the second vendee in recognition 
of 1^ right of pre-emption, the transfer 
cannot be regarded as volimtary and in 
this case the suit of the plaintiff pre- 
emptor can be defeated. But where at 
the time of transfer in favour of A limi- 
tation for instituting a suit for pre-emp- 
tion had expired and A had lost the use 
of the coercive machinery of law for 
compelling the vendee to surrender the 
property in recognition of his right of 
pre-emption the transfer in favour of A 
by the vendee must be regarded as a 
voluntary transfer of such title as the 
vendee himself had acquired imder the 
original sale so as to attract the principle 
of lis pendens. 

Jn such a case the transfer has not the 
effect of substituting the subsequent 
transferee A in place of the vendee in the 
original bargain. In the later case viz: 

1946 Lah. 322 the point was in a suit 
for pre-emption the sale was effected in 
favour of another pre-emptor in pursu- 
ance of agreement to sell made in Ms 
favour prior to the institution of the pre- 
emption suit but the sale deed was exe- 
cuted after expiry of limitation to sue for 
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pre-emption. It was held by the - Full 
Bench (Achhru Earn J. again delivering 
the judgment on behalf of the FuH 
Bench) tiiat a mere agreement to sell the 
property (hd not create any rights in the 
vendee and the sale having been executed 
and registered after limitation for a suit 
to enforce his own pre-emptive right had 
expired, such a sale could not defeat the 
right of the pre-emptor. These two judg- 
ments were followed by another judg- 
ment of the same court reported as AIR 
1947 Lah. 175. The position was again 
reconsidered by a Full Bench of the East 
Punjab High Court in a case reported as 
AIR 1949 E. P. 193 in which the following 
points were decided. If a transfer was 
prior to the suit for pre-emption in favour 
of a person, with a superior right, the 
suit could be defeated. But if the transfer 
was after the suit, the right of pre-emp- 
tion could only be defeated if the subse- 
quent transfer was in recognition of the 
right of pre-emption of the subsequent 
vendee. If the transfer was after the 
period of limitation had expired, the doc- 
trine of lis pendens would apply. 

22. Most of these authorities parti- 
cularly of the Lahore High Court were 
considered by their Lordships of the 
Supreme Court in AIR 1958 SC 838 and 
their Lordships categorically held that: — ■ 

"The right of pre-emption is not a right, 
to the thing sold but a right to the offer 
of a thing about to be sold. This right is 
called the primary or inherent right. The 
pre-emptor has a secondary right or a 
remedial right to follow the thing sold. 
It is a right of substitution but not of re- 
purchase re., the pre-emptor takes the 
entire bargain and steps into the shoes 
of the original vendee. It is a right to 
acquire the whole of the property sold 
and not a share of the property sold. 
Preference being the essence of the right, 
the plaintiff must have a superior right 
to that of the vendee or the person sub- 
stituted in his place. The right being a 
very weak right, it can be defeated by 
all legitimate methods, such as the vendee 
allowing the claimant of a superior or 
equal right being substituted in his 
place.” 

Their Lordships in paragraph 19 further 
held that 'it is settled law that the rule 
of lis pendens is as much apphcable to a 
suit to enforce the right of pre-emption 
as to any other suit. But the rule applies 
only to a transfer pendente lite and ' it 
cannot afiect pre-existing rights. If the 
sale is a transfer in recognition of a pre- 
eristing subsisting right, . it would 
ndt\ be affected by the doctrine 
as ^he' said -transfer does not 
create new right pendente lite; but if the 
pre-existing right became unenforceable 
by reason of the fact of limitation or 
other-wise, the transfer though ostensibly 
made in recognition of such a right in 


fact created only a new right pendente 
lite.” 

23. In view of this authoritative pro- 
noimcement of the law by their Lordr 
ships, it is dear that in this case, as the 
sale in favour of the subsequent vendee 
has been made after the period of limita- 
tion prescribed for a suit for pre-emption, 
the doctrine of lis pendens would apply 
and this sale could not affect the right of 
the plaintiff. It may be further remarked 
that in our State the Act is not called the 
Pre-emption Act but it is called as Act 
of Right of Prior Purchase, which means 
that the plaintiff must have a superior 
right to that of the vendee. 

24. About the second proposition 
namely when the subsequent vendee 
joins with him in the sale other persons 
who have got no right of prior purchase 
as against the plaintiff, can such transfer 
be held valid so as to affect the pre-emp- 
tory rights of the plaintiff. 

25. The answer can be only against 
the subsequent vendee. In a joint sale as 
in this case, in favour of two persons, no 
specific rights are vested with respect to 
any particular portion of the property 
in either of the vendees. Both the vendees 
took the property subject to the frailties 
of such a transfer. The plaintiff has a 
dear case against one of the vendees, 
obviously the other vendee by assodating 
with hhnself a person without any right 
of prior pm-chase also becomes as frail 
and as wealc as the second vendee or to 
use a colloquial expression, each chain is 
as weak as its wealmst link. Therefore, 
when one of the two or more subsequent, 
vendees has an inferior right to that of 
the plaintiff, he drags along with himself 
the other vendee with superior right and 
neither of them can resist the suit of the 
plaintiff -^rei-emptor. . But I want to 
reserve my opinion on one point which 
strictly' does not arise in this case but 
which has nonetheless been emmciated 
by iny learned brother Hon’ble Justice 
Jdal-ud-din namdy if a pre-emptor 

- joins with him a person having no right 
to pre-empt, whether the whole suit, 
would be disnussed or not. On this propo- 
sition of law when need be, I sh^ ex- 
press my opinion in detaiL As this point 
does not arise in this case no detailed 
comment is necessary at this time on this 
proposition of law. I, therefore, on the 
whole agree with my learned brother 
Hon'ble Mr, , Justice Jdal-ud-din about 
the fate of this case. 

Appeal allowed. 
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AIR 1970 JAMMU & KASHMIR 43 
(V 57 C 11) 

J. N. BHAT, J. 

Subhan Malik, Appellant v. Abdul Ali, 
Respondent. 

. Second Appeal No. 89 of 1967 D/- 20-8- 
1969 against Judgment of Dist. J., Bara- 
muUa, D/- 7-10-1967. 

Limitation Act (1908), Art. 10 — Start- 
ing point of limitation under — A’s suit 
based on right of prior purchase against 
vendee B and vendor C — Sale deed 
written on 23-11-1962 but registered on 
7-1-1963 — B got physical and constru- 
ctive possession of land in April 1963 — 
A’s suit dated 1-2-1964 held to be within 
time. 


Under Article 10 of Limitation Act the 
starting point of limitation is when under 
the sale, sought to be impeached, the 
possession of the whole property is taken 
lay the vendee or in the alternative the 
date of the attestation of the mutation. 
The date of the sale as such whether 
registered on the same date when it was 
executed or subsequently has notMng to 
do with the starting of limitation. If 
however possession is taken under the 
sale liien limitation would start from the 
date of the sale. (Para 3) 


A suit for possession based on right of 
prior purchase pertaining to certain agri- 
cultural land in a village was instituted 
by A against the vendee B and the vendor 
C. Sale deed was written on 23-11-1962 
but was registered on 7-1-1963. B got 
physical and constructive possession of 
land in April 1963 for the first time. The 
suit was brought on 1-2-1964, Held that 
suit was within time. (Para 3) 

Cases Referred; Chronological Paras 
(1961) AIR 1961 Puni. 296 (V 48)== 

63 Pun. L. R. 303. Bai Chander 
Mani v. Bhagirath 2 

(1956) AIR 1956 Nag. 243 (V 43) = 

ILR (1956) Nag. 116, Sheonandan- 
prasad v. Kanhaiyalal 2 

(1956) AIR 1956 Pepsu 17 (V 43) = 

ILR (1955) Patiala 494, Phula 
Wanti V. Kashmiri Lai 2 

(1950) AIR 1950 All. 290 (V 37)=- 
1950 AU. L. J. 1, Ram Gopal v. 
Baikunth Nath . 2 

(1947-48) 6 J. & Kl. L. R 113 2 

J. N. Bhan, for Appellant; H. N, Dhar, 
for Respondent. 

JUDGMENT; — This is a dvil second 
appeal arising out of the following facts. 
A suit for possession based on right of 
prior purchase pertaining to 2 kanals 
3 marlas of land comprismg I^asra 
No 167 village Waripora was instituted 
by the respondent against Subhan Mal^ 
the vendee and Mohammad Abdulla the 
vendor of this land. The sale deed was 
written on 23-11-1962 hut was registered 
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on 7-1-1963. The suit was filed by the 
plaintiff on 1-2-1964. The consideration 
entered in the sale deed was Rs. 600/-. 
The plaintiff claimed to be the brother of 
the vendor. Various pleas were raised in 
the written statement by the vendee. 
Two important among the pleas were 
that the plaintiff had waived the right to 
pre-empt the sale and secondly that the 
suit was time barred. The trial Court of 
Sub- Judge Sopore held that since the 
plaintiff has waived his superior right to 
pre-empt the land, dismissed the plain- 
tiff’s suit. In appeal before the District 
Judge Baramulla the plea of waiver was 
held not proved and the decree for posses- 
sion on payment of Rs. 600/- was passed 
in favour of the plaintiff against the 
defendant vendee. A further appeal was 
preferred to this court and his Lordship 
the Chief Justice by his order dated. 19th 
July 1968 remanded the case to the trial 
Court framing an additional issue wliidi 
is in the following words; — 

"Whether or not the defendants ven- 
dees got into physical possession of the 
land in question constructively or other- 
wise on 23-11-1962, the date of the exe- 
cution of the sale deed and if not, about 
what date did they get into physical pos- 
session of the land? O.P.P.” 

The finding of the trial Court on this 
issue was that the vendee was not in pos- 
session of the suit land before 23-11- 

1962 and he got physical and constructive 
possession of the suit land only in April 

1963 for the first time and the District 
Judge endorses this opinion. 

2. The only point argued by Mr. Bhan 
the learned counsel for the appellant 
before me was that the sale deed was exe- 
cuted on 23-11-1962 but was registered 
on 7-1-1963. He has referred me to Sec- 
tion 47 of the Registration Act which 
reads as under; — 

"A registered document shaU operate 
from the time from which it would have 
commenced to operate if no registration 
thereof had been required or made, and 
not from the time of its registration." 
According to him even though the regis- 
tration of the sale deed in question took 
place on 7-1-1963 but since the document 
was registered, the sale would be deemed 
to be operative from 23-11-1962, there- 
fore the suit of the plaintiff was time 
barred. I am afraid this argument of Mr. 
Bhan has no substance and I shall briefly 
state why but before 1 discuss this point 
I have to revert to the argument of Mr. 
Dhar, the learned counsel for the respon- 
dent He has argued that this point is 
concluded by a judgment of the Board of 
Ju^cial Advisers, which is reported as 
6 J. & K. L. R. 113. He has further refer- 
red me to AIR 1950 AU. 290 which lays 
down that when a vendee takes posses- 
tion under a sale deed which is rejfistered 
subsequently the limitation starts from 
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the date of taMng over possesaoru He 
has also referred ihe to AIR^ 1956 Nag. 
243 in which it was held that in a suit to 
enforce a right of pre-emption founded on 
a special contract with respect to the sale 
of a proprietary share in a village toge- 
ther with KJiudkasht lands would be 
governed by the readuary Art. 120 and 
not by Art, 10 of the Limitalion Act be- 
cause the subject matter of the sale was 
not capable of physical possession. In AIR 
1961 Punj. 296 it was held that: — ■ 

"The terminus a quo for a suit for pre- 
emption prescribed under the first part of 
Art. 10 Limitation Act is the date when 
the purchaser takes under the sale 'physi- 

10. To enforce a light of One 

prior purchase whether year, 

based on law, usage or on 
special contract. 


We have to read Sea 29 of the Right of 
Prior Purchase Act also because that 
makes a special provision for limitation 
for suits relating to agricultural land or 
village immovable property. It lays down 
that the period of one year shall be com- 
puted from the date of attestation (if any) 
of the sale by a Revenue Officer having 
jurisdiction in the register of mutations 
maintained or from the date on which the 
vendee takes under the sale physical pos- 
session of any part of such land or pro- 
perty whichever date shall be earlier. 
Therefore imder Article 10 of the limita- 
tion Act the starting point of limitation 
is when xmder the sale, sought to be im- 
peached, the possession of the whole 
property is taken by the vendee or in the 
alternative the date of the attestation of 
the mutation. It wfil be noticed that the 
date of the sale as such whether register- 
ed on the same date when it was execut- 
ed or subsequently has nothing to do 
with the starting of linutation. If however 
possession is t^en under the sale then 
limitation would start from the date of 
the sale. It is now held by both the coiuts 
below that the vendee did not take posses- 
sion of the property sold on the date of 
the sale but in April 1963, The suit was 
instituted on 1-2-1964, the plaintifE has 
calculated limitation from the date i.e., 
7-1-1963. In this way the period of one 
year would lapse on 6-1-1964, the suit 
brought on 1-2-1964 will be within time. 
The dispute in this case is also, in my 
opinion, covered by the authority report- 
ed as 6 J. & Kl, L. R. 113 wherein it has 
been hdd that:— 

" The word 'sale' occurring in Sec- 

- tion 29 mustj in view of Section 138 
Transfer of Property Act; be taken to 
mean a valid and operative sale. Any 
other interpretation of that term will 


cal possesrion of whole of the property 
sold’. Hence if the physical possession is 
not taken ‘under the sale’ it would not 
apply. In such cases the second part of 
Art. 10 would apply if the sale is effected 
by a registered deed.” 

To the same effect is the AIR 1956 Pepsu 
17. This authority has further held that 
if the possession was not taken imder the 
sale, nor was the instrument of site 
registered, the limitation will be six 
years. 

3. Now we have to examine the bare 
provision of Art 10 of the limitation Aci 
which lays down:— 

When the purchaser takes, tmder the 
sale sought to be impeached, physical 
possession of the whole property sold, 
or where the. subject of the sale does 
not admit of physical possession, when 
the registration of the instrument of 
sale is completed, 

militate against the sporit if not also the 
language of the statute law in force in the 
State. To make Section 29 applicable it is 
not necessary that the physical act of 
taking possession should take place afresh 
where a vendee has already taken 
possession in anticipation of a registered 
instrument. In such a case the mental act 
of holding the property imder a title 
perfected by registration is tantamount to 
taking physical possession imder the 
registered deed,” 

In this case as already indicated posses- 
sion under the sale was taken in April 
1963, therefore the limitation would start 
from that date. Mr. Bhan however argued 
that the Board authority has not taken 
notice of Section 47 of the Registration 
Act. But as I have remarked earlier the 
date of the s^e as^ such has no place in 
computing _ limitation for exercising a 
right of prior purchase with respect to 
agricultural Imd. The material dates are 
either a mutation attested or when pos- 
session is taken under the sale, and there 
is ampler authority for the proporition 
that if possession is taken before the date 
of .sale that possession would not be deem- 
ed to be under the sale. The Board in such 
cases interpreted that ihe date of regis- 
tration would be the date of taking pos- 
session under the sale because on that 
date at least notionally the nature of pos- 
session of the property by the vendee is 
changed. Till the date of registration, 
there would be no title In the vendee, 
mere possession would mean nothing, 
more so in view of Section 138 df_ the 
Transfer of Property Act. The remstra- 
tion would change the character of pos- 
session from one of a licencee into a full- 
fledged owner of tiie property. 

4. No other matter was argued before 
me. 
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5. In my opinion this appeal has no 
xneiit and is dismissed with costs. 

Appeal dismissed. 


2UR 1970 JAMMU & KASHMIR 45 
(V 57 C 12) 

S. M. FAZL ALI, C. J. AND 
ANANT SINGH, J. 

Sardool Singh and others, Petiiioners v. 
Principal, Medical College, Srinagar and 
others, 0pp. party. 

Writ Petns. 118, 153, 154, 161, 165, 166, 
168, 176 to 187, 192, 193, 198, 201, 212, 
215, 216, 222 of 1968-69, D/- 16-4-1969. 

(A) Constitution of Jammu and KasK- 

ndr, S. 103 — ■ Territorial jurisdiction of 
High Court to issue writs r— Selection of 
candidates by Government for admission 
to Medical (Alleges outside the State 
Such Colleges admitting candidates select- 
ed hy Govt. ~ High Court exercising its 
powers under S. 103 cannot redress 
grievances in admission of candidates as 
it does not possess any territorial juris- 
diction over colleges situated outside 
State. (Para 8) 

(B) Constitution of India, Arts. 14, 
15(4), 29(2) ' — Scope — Reservation of 
seats in Government Medical College for 
children of army personnel ^ — Reserva- 
tion is valid and reasonable. 

It is true that Arts. 15(4) and 29(2) do 
not in so many words contemplate any 
su^ dasafication but these two artides 
have to be read supplemental to Art. 14 
of the Constitution of India wMch con- 
tains generally the law of equality. What 
Art 14 forbids is hostile discrimination 
between persons equally circumstanced, 
but it does not forbid dass legislation or, 
discrimination based on a rational diSer- 
entia. The members of the deface per- 
sonnd can imdoubtedly be classified as a 
separate • category and cannot be equated 
with other persons. The children of Army 
personnel cannot be equated with other 
dasses of dtizens, even in the matter of 
admisrion to educational institutions be- 
cause neither Art. 15(4) nor Art. 29(2) 
exdudes the application of Art. 14 of the 
Constitution of In^a. AIR 1958 SC 538, 
8e air 1966 Mys. 40 & AIR 1968 Andh. 
Pra. 165, Rd. on; AIR 1968 Pat. 3 (FB), 
Disting. (Para 11) 

(C) Constitution of India, Arts. 14, 15 

and 29 — Admissions to Government 
RIedical College by Government of 
Jammu and Kashmir — Government mak- 
ing reservation for candidates from 
Ladakh district, dedared as sodally and 
educationally backward and for schedul- 
ed caste candidates -7 It cannot he struck 
down as being violative of Arts. 14, 15 or 
29^ (Para 18) 
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Paras 
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6, 20 
11 
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T. R. Bharin J, N. Bhan, D, D. Thalmr 
and R. N. Bhalgotra, for Petitioners; 
Add! Advocate General, for Opposite 
party. 


FAZL All, C. J.: — These writ petitions 
arise out of the admission of candidates 
to the Medical College at Srinagar. The 
petitioners are candidates who have been 
refused admisrion to the Medical College 
and have filed these petitions assailing the 
admission of some of the respondent 
candidates on the ground of their admis- 
sion having been tainted with favouritism, 
nepotism and further that certain reser- 
vations made by the State Government 
were not permissible under Arts. 14, 15 
and 29 of the Constitution of India and 
therefore the petitioners were selected 
for hostile discrimination by the State, 
As all these writ petitions involve com- 
mon questions of law, we propose to 
decide them by one common judgment 
indicating individual cases wherever 


necessary. 


2. The facts out of winch these peti- 
tions arise may briefly be stated thus. By 
order No. 381 of 67, dated 6-7-67 the 
Government passed a general order lay- 
ing down conditions tmder which admis- 
sions to various educational and technical 
Institutions were to be regulated includ- 
ing the Srinagar Medical College. The 
Government notification further consti- 
tuted a selection committee which was 
appointed for the purpose of recommend- 
ing admission of candidates to the Medici 
College. In the instant case we are con- 
cerned with para 1 of the Notification 
which refers to the Medical College and 
which runs thus: — • 

"In supersession of prerious orders on 
the subject sanction is hereby accorded to 
the conunittees for selection of candidates 
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for various courses of trainings (within 
and outside the State) comprising of the 
members shown against each: — 

(1) MBBS/BDS/B. Pharmacy 

i. Principal, Medical College, Srinagar 
(Convener) 

ii. Dr. S. C. Tyagi (Pathology) 

iii. Dr. Naseer Ahmad (Medicine) 

iv. Director of Education. 

The admission capacity of Medical Col- 
lege Srinagar in the current Session is 
fixed at 75 seats. The seats which may be 
allowed to the students from outside the 
State will be in addition to this number. 
The committee will draw up list for 75 
seats and for such seats as may be allot- 
ted to the State in other Medical Col- 
leges'.” 

3. It appears that this Notification was 
superseded by another Notification dated 
4-7-68 being Government Order No. 551 
of 68 dated 4-7-68 by which the number 
of seats for admission to the Medical 
College Srinagar for 1968-69 session were 
fixed at 60 to be fiUed in by the candi- 
dates belonging to the State. There were 
other seats reserved for candidates com- 
ing from outside the State. This Notifica- 
tion further laid down a certain standard 
of reservation for candidates who were 
permanent residents of the State and 
who belonged to the Scheduled Caste, the 
quota for these candidates being fixed at 
5 per cent of the total seats. This Notifi- 
cation may be quoted thus: — 

"In partial modification of Government 
Order No. 381 of 1967 dated 6-7-67, it is 
hereby ordered that: — 

1. the number of seats available for ad- 
mission in the Medical College Srinagar 
for the Session 1968-69 will be sixty. The 
seats which may be allowed to the stu- 
dents from outside the State will be in 
addition to this number. 

2. Five per cent of the number of seats 
specified in clause I above be reserved for 
the permanent resident Scheduled Caste 
candidates subject to their selection in 
inter se merit. 

Provided that if the permanent resident 
Scheduled Caste candidates are not avail- 
able to fill up all the seats reserved for 
them, such seats as may remain vacant 
shall be filled up from amongst the candi- 
dates other than the aforesaid Scheduled 
Castes”. 

4. Apart from this, there was another 
Notification dated 20-8-68 which was of 
a general character and which laid down 
the criteria and the data on the basis of 
whidh certain classes of citizens were 
declared to be backward. This notification 
runs thus: — 

"^^ereas on the basis of the facts, figures 
and data given in the Census report and 
those available from other Public records, 
the Government is of the opinion that 
the permanent residents of Ladakh dis- 


trict and the permanent resident schedul- ; 
ed castes are socially and educationally 
backward classes of the citizens of the 
State and it is necessary to make special 
provision for their advancement; 

Now therefore the Government hereby ■ 
directs that: — 

(1) Seats shall be reserved for these 
classes for technical trainings and higher 
education in the educational institutions 
engaged in imparting such trainings or 
education and maintained by the State 
or receiving aid out of the funds of the 
State, which shall as nearly as may be, 
near such proportion to the total number 
of seate available for such trainings for 
education in such institutions as is speci- 
fied against each such class below; and 
admission to such institutions for such 
trainings and education shall be regulat- 
ed accordingly — 

(a) Permanent resident Scheduled 

Castes 5% 

(b) Permanent residents of 

Ladakh District 2% 

(2) The provisions of para I above shall 
apply mutatis mutandis to selections 
made by the State against seats allocated 
to the State for such trainings and edu- 
cation as aforesaid by educational insti- 
tutions other than those referred to in 
para I or those which become available 
to it otherwise. 

5. Finally there Is a letter which is 
to be read as supplement to Government 
order dated 6-7-67 (Supra) which rtms as 
follows: — 

Sub: Reservation of seats for the sons 
of servicemen and ex-servicemen. 

Ref: Government Order No. 381 of '67 
dated 6-7-67. 

I am directed to say that 5% seats from 
the State quota may be reserved for the 
sons of servicemen and ex-servicemen 
forthwith provided that: — 

L The servicemen and ex-servicemen 
belong to Jammu & Kashnur State; and 

ii, the candidates fulfil the minimum 
prescribed conditions of eligibility for 
admission to the concerned institutions. 

Sd/- Secretary to Govi, 
General Department. 

This letter shows that the Government 
had decided to reserve 5% seats from the 
State quota for the sons of servicemen 
and ex-servicemen, i.e., for the children 
of the present and past members of the 
defence personneL It also appears that 
.iust as some seats have been reserved in 
the State Medical College for studente 
from other States on a reciprocal basis 
the Government had to select candidates 
belonging to • the State for the Medical 
Colleges in other States. The Selection 
Committee appointed by the Government 
by the Notifications cited above was 
directed to select the candidates to the 
Medical Colleges outside the State also. 
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6. The main plank of argument on be- 
half of the petitioners has been that the 
selection committee did not make an 
objective selection, but sdected some 
candidates in a most arbitrary 
fashion with the result that the candi- 
dates who were superior in merit were 
denied admission to the Medical College 
at Srinagar and granted admission to 
colleges outside the State, or in some 
cases persons of an inferior merit were 
granted admission to the Srinagar Medical 
College in preference to candidates of 
superior merit The , question how the 
Selection Committee has to make an ob- 
jective selection came up before this 
Court in the case of Subash Mohan Jalali 
V. Principal Medical College, AIR 1967 
J. & K. 106 (FB) where a Full Bench of 
this Court after considering various 
authorities and circmnstances observed as 
under: — 

"It seems to us that the selection of the 
candidates to technical institutions such 
as Medical College in the present case, in 
order to be fair, scientific and objective, 
may be made in any of the following 
ways: — 

(al Either the candidates may be select- 
ed purely on the basis of ag^egate secur- 
ed by them at the last qualifying exami- 
nation with or without any interview. 
This mode of selection for certain class 
of citizens is laid down by Art. 29(2) of 
the Constitution of India, but should not 
exceed the permissible limits of these 
provisions as held by us in AIR 1966 
J. & K. 101; 

(b) or by holding an interriew by a 
committee consisting of highly qualified 
persons and adding the marlis allotted at 
the interview to the aggregate secured 
by the candidates in 'Ae last qualifying 
examination and selecting them in order 
of merit thus disclosed; 

(c) or by holding interview of only 
those candidates by a Committee consist- 
ing of highly qualified persons, who have 
secured a particular percentage of marks 
in the last qualifying examination and 
allotting marks at the interview for vari- 
ous covmts where the academic merit of 
the candidates as revealed by their per- 
formances in the last qualifying exalta- 
tion is given due weight and considera- 
tion. If any of these modes of selection 
is resorted to. the courts of law cannot 
find fault with the selection made in 
accordance with such a mode.” 

7. It was urged by the counsel for the 
petitioners that neither the selection com- 
mittee nor the Government had foUovred 
the modes of selection laid down by this 
court in the aforesaid case. In order to 
test the validity of this argument, we 
called for aU the relevant records of the 
selection committee - showing the marte 
fetched by the candidates at the last 


qualifying examination and those award- 
ed to them at the interview Isy the selec- 
tion committee. After an examination of 
these documents, we find that by and 
large candidates have been selected for 
admission to the Medical College . purely 
in order of merit by adding the marks 
secured by them at the interview to the 
marks fetched by them at the last quali- 
fying examination. A perusal of these 
dociunents would further reveal that the 
Selection Committee did not try to plump" 
up marks of a particular candidate so as 
to tilt the scale of one candidate in favour 
of another. The marks awarded to the 
candidates appear to be fair and reason- 
able, and are fully consistent with the 
aggregate fetched by the candidates 
during the last qualifying examination. 
After giving the total marks the commit- 
tee calculated a percentage and selected 
all those candidates for admission to the 
Medical College who had obtained 84.9%. 
^e only departure made by the Selec- 
tion Committee from this principle was 
(1) in the case of those candidates who 
were members of the scheduled caste. (2) 
those candidates who were children of 
either present or ex-servicemen, and (3) 
those candidates who belonged to Ladakh 
and were declared to be members of the 
backward class and (4) those candidates 
who were selected for admission to Col- 
leges outside the State^ 

8. In the first place we would like to 
dispose of the grievance of the petitioners 
regarding the admission of candidates to 
colleges situate outside the State. To 
begin with wlule every candidate has a 
right not to be discriminated against, no 
candidate has a right to be admitted to a 
particular Educational Institution. Once 
a candidate is selected for admission to 
an educational institution, the institution 
to which he is sent is not a matter which 
falls within his choice. Secondly, since 
the candidates who had been selected by 
the Government for colleges outside the 
State have already been admitted by the 
management of the colleges situate out- 
side the State, this court exercising its 
powers under S. 103 of the State Consti- 
tution does not possess any territorial 
jurisdiction over these colleges so as to 
quash the admissions. Even if the selec- 
tion of these candidates by the Govern- 
ment be struck down as discriminatory, 
the writs wOl be futile because the ad- 
mission of these candidates to colleges 
outside the State cannot be challenged or 
quashed. For these areasons, therefore, the 
contention of the cormsel for those peti- 
tioners who have been selected to colleges 
outside the State on any grormd whatso- 
ever does not appear to be tenable at all 

9. We now come to the second ground 
of attack which is based on the violation 
of Aj^. 14 and 29 of the Constitution of 
India. The learned counsel for the peti- 
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•fioners have submitted that the reserva- 
tion made by the Government for the 
children of servicemen or ex-servicemen 
is not justified by any provision of the 
Constitution much less by Ai^. 15 and 
29 of the Constitution of India. It was 
urged that the specific Articles which 
de^ with admission to educational insti- 
tutions are Arts. 15(1), 15(4) and 29(2) of 
the Constitution of India which may be 
quoted as follows: — 

"15(1). The State shall not discriminate 
against any citizen on grounds only of 
religion, race, caste, sex, place of birth or 
any of them. 

15(4). Nothing in this article or in 
dause (2) of Artide 29 shall prevent the 
State from making any spedal providon 
for the advancement of any sod^y and 
educationally backward classes of dti- 
zens or for the Scheduled Castes and the 
Scheduled Tribes. 

29(2). No dtizen shall be denied ad- 
mission into any educational institution 
maintained by die State or receiving aid 
out of State funds on grounds only of 
religion, race, caste, language or any of 
them.” 

10. These Artides provide for reserva- 
tion for members of the Scheduled Caste, 
and for sodally and educationally back- 
ward classes of dtizens and not others. 
The reservation for the children of mem- 
bers of the defence personnel does not 
fall within the protection of these Artides 
and is therefore not permissible. 

11. The argument is no doubt attrac- 
tive but in our opinion on a doser scru- 
tiny it is not only not tenable, but is also 
selfish and callous in character. There 
cannot be the slightest doubt that mem- 
bers of the defence personnd stand out 
as a class by themselves. These persons 
are working for the protection and 
defence of the country in momtainous 
terrains, places with difficult weather 
conditions and in spots situate in the 
remotest comers of the country far away 
from their hearth and home. Having 
regard, therefore, to the delicate and diffi- 
cult nature of the duties performed and 
the invaluable services rendered by the 
members of the defence personnel to our 
country, are they not justified in asking 
the Government to give spedal fadlities 
to thdr children in the matter of educa- 
tion, training, services and the like so 
that the members of the defence person- 
nel may be able to discharge thdr duties 
fearlessly, boldly and freely, having been 
fully secured against thdr domestic and 
personal worries. Furthermore they have 
to be transferred from one place to ano- 
ther and sometimes to unlmown destina- 
tions, most of which are not family 
stations providing for educational facili- 
ties to their children. In fact the very 
existence^ of the structure of our counti^ 
and the integrity of its frontiers Is Ijeing 


protected by these persons and therefore 
it is only in national interest that they 
riiould be treated as a spedal dass so 
that their children may be afiorded a 
Eped^ treatment It is liue that Arts. 15 
(4) and 29(2) do not in so many words 
contemplate any such classification but in 
om: opinion these two artides have to be 
read supplemental to Art. 14 of the Con- 
stitution of India which contains general- 
ly the law of equality. It is now well 
settled by a long course of dedsions of 
the Supreme Court as also other High 
Courts in India that what Art. 14 forbids 
5s hostile discrimination between persons 
equally circumstanced, but it does not 
forbid dass legislation or discrimination 
based on a rational difierentia. As far 
back as the Dalmia’s case, in AIR 1958 
SC 538 it was pointed out that where the 
dassification is rational and based on an 
intelligible diSerentia which distinguishes 
persons or things that are jtrouped toge- 
ther and has a rational nexus or relation 
with the pohdes or objects of the law, it 
is a valid classification. Having regard 
therefore to the drcumstances mentioned 
above, the members of the defence per- 
sonnel can imdoubtedly be classified as a 
separate category and cannot be equated 
with other persons. In fact to provide 
spedal educational facilities to the child- 
ren of the army personnel is the least 
that the Government of oxm country can 
do, in lieu of the supreme sacrifices that 
these persons are called upon to render 
in guarding the frontiers of our great 
country. Thus the children of these per- 
sons cannot be equated with other dasses 
of dtizens, even in the matter of admis- 
sion to educational institutions because 
neither Art. 15(4) nor Art. 29(2) excludes 
the application of Art. 14 of the Consti- 
tution of India. In other words, if a 
reasonable dassification can be made 
imder Art. 14 of the Constitution of 
India, its sphere can be wide enough to 
include even the domain covered by 
Arts, 15(4) and 29(2) of the Constitution 
of India. We are fortified in our opinion 
by a recent decision of the Mysore High 
Court in AIR 1966 Mys. 40 where under 
similar circumstances reservation of seats 
for children of army personnel has been 
hdd to be a valid dassification, being fa 
national interest. ha tliis connection 
Hegde J. (as he then was) observed as 
follows: — 

"Reservations made in favour of child- 
rm or wards of the men in armed ser- 
vices, and ex-servicemen including those 
who were in the armed services during 
the second World War were challenged 
as being discriminative in character, 
dasrification made is a valid one. .The 
said reservation is clearly in national 
interest. The critidsm about that reserva- 
tion shows how short-sighted one could 
be when blinded by selfiSmess. The peti- . 
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of a Statute, whether a legislative power 
conferred on an administrative authority 
transgresses the permissible limits of 
delegation, and whether the exercise of 
the power is beyond the said limits would 
depend on a number of. circumstances 
and the facts of each case. 

This question has been the subject- 
matter of consideration in many decisions 
of the Supreme Court. In many modem 
Statutes, there is a provision like sub- 
section .(10) of Section 45 of the Bank- 
ing Companies Act empowering the Gov- 
ernment to issue necessary orders for 
removing any difficulty which may arise in 
giving effect to the provisions of the 
Statute. Section 12 of the Finance Act 
1950 contains such a provision. The vali- 
dity of an order issued under that Sec- 
tion came up for consideration before the 
Supreme Court in Commissioner of 
Income-tax v. Ram Gopal Mills Ltd., AIR 
1961 SC 338. But the constitutionality of 
the Section was not questioned in the 
above case. Section 37 of the Payment 
of Bonus Act, 1965 contains such a pro- 
wsion. It reads as follows; 

"If any difficulty or doubt arises in 
giving effect to the provisions of this Act, 
the Central Government may, by order 
published in the Official Gazette, make 
such provision, not inconsistent with the 
purposes of this Act as appears to it to 
be necessary or expedient for the re- 
moval of the difficulty or doubt; and the 
order of the Central Government, in such 
cases, shall be final.” 

The constitutional validity of the above 
provision was successfully attacked before 
the Supreme Court in Jalan Trading Co. 
Private Ltd. v. Mill Mazdoor Sabha, AIR 
1967 SC 691. Delivering the majority 
judgment, Shah J. stated as follows: 

"Condition of the applicability of Sec- 
tion ,37 is the arising of the doubt or dif- 
ficulty in giving effect to the provisions 
of the Act. By providing that the order 
made must not be inconsistent with the 
purposes of the Act, S. 37 is not saved 
from the vice of delegation of legislative 
authority. Ihe section authorises the 
Government to determine for itself what 
the purposes of the Act are and to make 
provisions for removal of doubts or dif- 
ficulties. If in giving effect to the pro- 
visions of the Act any doubt or difficulty 
arises, normally it is for the Legislature 
to remove that doubt or difficulty. Power 
to remove the doubt or difficulty by 
altering the provisions of the Act would 
in substance amount to .exercise of legis- 
lative authority and that cannot be dele- 
gated to an executive authority. Sub-sec- 
tion (2) of S. 37 which purports to make 
the order of the Central Government in 
such cases final accentuates the vice in 
sub-s. (1), since b.y enacting that provi- 
sion the Government is made the sole 
judge whether difficulty or doubt had 
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arisen in giving effect to the provisions of 
the Act, whether it is necessary or ex- 
pedient to remove the doubt or difficulty, 
^d whether the provision enacted is not 
inconsistent with the purposes of the 
Act.” 

Hidayatullah J., with whom Ramaswami J. 
agreed, dissented from the above view. 
Dealing with the contention that the above 
provision amounted to delegation of legis- 
lative power, his Lordship stated: 

"The functions so exercised are not 
legislative functions at all but are intend- 
ed to advance the purpose which the 
Legislature has in mind. The power to 
pass an order of this character cannot be 
used to add to or deduct from that which 
the Act provides. . . . 

Parliament has not attempted to set up 
another legislature. It has stated all that 
it wished on the subject of bonus in the 
Act. Apprehending, however, tiiat in the 
application of the new Act doubts and 
difficulties might arise and not leaving 
their solution to the Courts with the 
attendant delays and expense, Parliament 
has chosen to give power to the Central 
Government to remove doubts and diffi- 
culties by a suitable order. The order, of 
course, would be passed within the four 
comers of the Parliamentary legislation 
and would only apply the Act to concrete 
cases as the Courts do when they con- 
sider the application of an Act. The order 
of the Central Government is made final 
for the reason that it is hardly practical 
to give power to the Central Government 
and yet to leave the matter to be litigat- 
ed further. The fact that in the' Govern- 
ment of India Act, 1935 and in the Con- 
stitution such power was and is contem- 
plated and it has been conferred in 
diverse Acts without a challenge before, 
shows amply that the argument that the 
section amounts to conference of legisla- 
tive powers on the Central Government 
is erroneous. All other cognate provi- 
sions have never been challenged on the 
ground that they amount to delegation of 
legislative power. We accoitiingly hold 
S. 37 to be validly enacted.” 

The learned ' counsel for the plaintiff 
placed great reliance on the above deci- 
sion, and submitted that sub-section (10) 
of Section 45 of the Banking Companies 
Act should be held to be unconstitutional 
for the same reasons as stated in the 
majority judgment. It appears to me, 
and it is clear from what I have quoted 
above from the majority judgment, that 
the reason for holding that Section 37 of 
the Pajunent of Bonus Act . amounts to 
delegation of legislative power is that the 
said provision authorises the Government 
to determine for itself what the purposes 
of the Act are and to make provisions for 
removal of doubts and difficulties, and 
that the power to remove the doubt or 
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difficulty by altering the pro-visions of 
the Act -would in substance amount to 
exercise of legislative authority, -which 
cannot be delegated to an executive au- 
thority, The position is entirely different 
in the case of sub-section (10) of S. 45 
of the Banking Companies Act, I ha-ve 
already considered -the scope and ampli- 
tude of this sub-section, and held -that 
they are very limited. It does not give 
any po-wer to the Government to deter- 
mine the purposes of the Act, or to add 
to or amend any pro-visions thereof for 
any purpose. It only empowers the Gov- 
ernment to malce necessary orders for 
remo-ving any difficulty that may arise 
for gi-ving effect to the provisions of the 
scheme sanctioned under Section 45 of 
the Banking Companies Act. The work- 
ing of the scheme is an executive fimc- 
tion; and the conference of power to re- 
move difficulties, if any, for working it 
is corollary to the above function. Con- 
ference of such a power on the Central 
Government does not in my opinion 
amount to delegation or abdication of the 
legislative power. I, therefore, hold that 
sub-section (10) of Section 45 of the 
Banking Companies Act is valid. 

12. In the result, I allow- the appeal 
and decree the suit; directing the defen- 
dant to pay to the plaintiff a sum of 
Rs. 1,600/- together -with interest there- 
on at 6% per annum from 10-1-1961 till 
date of realisation. The plaintiff-appel- 
lant -will also get its costs in the suit and 
also in this appeal. 

13. NARAYANA PILLAI, J.; I agree, 

Appeal allowed. 
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C. V. Madhava Mannadiar, Petitioner v. 
District Collector and AddL District Magis- 
trate, Palghat, and others, Respondente. 

O. P. No. 4024 of 1968, D/- 31-10-1968. 

Public Safety — Preventive Detention 
Act (1950), S. 3 (2) (b) — Expression 

‘'specially empowered” under — Meaning 
of — State Government can specially em- 
power not only particular individual Ad- 
ditional District Magistrate but also entire 
class of such Magisteates, under the sec- 
tion — Criminal P. C. (1898), S. 39 — 
Madras General Clauses Act (1 of 1891), 
S. 15, AIR 1951 Mad 1159 & AIR 1956 
Sau. 73, Dissented from. 

The words "specially empowered” in a 
statute do not necessarily imply a special 
selection of a particular person for the. 
conferment of the power. Special em- 
po-yverment -with reference to a particular 
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Power can be of a class of persons. AIR 
1915 Mad. 1159 and AIR 1956 Sau. 37, Dis- 
sented from. (Case law discussed.) 

(Paras 9, 10) 

The -words, "specially empowered” in 
S. 3 (2) (b) mean specially empowered 
-vvith reference to the power conferred and 
this is emphasized by the words "in this 
beha^” that follow. The legislative in- 
tent is clear. Ordinarily the power is to 
be exercised by District Magistrate (or 
by the officers mentioned in clauses (c) 
and (d) of the sub-section) but. Additional 
District Magistrates also can be trusted 
-with the power, and if the exigencies of 
the situation demand that, the State Gov- 
ernment may specially empower Addi- 
tional District Magistrates (all or any as 
it chooses) to exercise the power. And 
this, of course, it might do (since the 
Word "specially”, ' referring as it does to 
the power rather than to the person em- 
powered, cannot in the least be regard- 
ed as express .pro-vision to the contrary 
-within the meaning of section 15 of the 
General Clauses Act) either by name or 
by -virtue of office. The power has to be 
specially conferred on Additional ' Distrirt 
Magistrate if they are to exercise it— it 
is not one of their ordinary powers — ' 
and, once it is so conferred, whether on 
particular indi-vidual Additional District 
Magistrate or on all Additional District 
Magistrates as a class . they would -all be 
"specially empowered in this behalf” 
-Within the meaning of the section. . 

■ (Para 6) 

It is misleading to go to S. 39 of the 
Criminal P. G. for the purpose of ascer- 
taining whether a special empowennent 
implies the selection of a particular spe- 
cified person for the conferment of -the 
power. That -would depend on what the 
statute concerned requires, in other 
Words, on what expressions like, "special- 
ly empowered” mean in the context in 
which they are used, although, where the 
expression is followed b.y expressions 
like, "in this behalf” that would be a cle^ 
indication that it js the purpose and not 
the person that has to be special. Even 
what S. 39, says is that a spedal em- 
powerment in other words, the confer- 
ment of the special powers can be on per- 
sons specially by name or in virtue of 
their office or on classes of officials gene- 
rally by their official titles. 

■ (Para 7) 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 1532 (V 54)=> 

1967 Cri U 1396, S. L. Choithram 
Parasram v. State of Gujarat S 

(1963) 1963 (2) Cri DJ 226 = 40 Mys 
LJ 930, State of Mysore v. Kash- 
ambi ttO 

(1956) AIR 1956 Sau 73 (V 43)==>. 

1956 Cri LJ 1231, Polubha V. 

Tapu Ruda 10 
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{1953) AIR 1953 Assam 35 (V 40) = 

1953 Cri LJ 395 (FB), State v. 
Judhabir 10 

(1953) AIR 1953 Trav-Co 402 (V40)= 

1953 Cri LJ 1613, K. N. Vijayan 
V. State 10 

(1948^ AIR 1948 Bom 156 (V 35) = 

49 Cri LJ 165, Emperor v. Savala- 
ram .9 

(1933) AIR 1933 All 676 (V 20) = 

35 Cri LJ 218, Sunder Lai v. 
Emperor 10 

(1915) AIR 1915 Mad 1159 fV 2) = 

16 Cri LJ 268, Md. Kasim v. 

Emperor 10 


K. Chandrasekharan and T. Chandra- 
seldiara Menon, for Petitioner; Advocate 
General, for Respondents. 


Magistrate is not disputed. What is dis- 
puted is that he has been "specify em- 
powered” within the meaning of clause 

(b) of sub-section (2) of section 3 of the 
Act. 

3. On the 21st October 1967, the State 
Government made the following order 
which was notified in a Gazette Extra- 
ordinary of the same date: 

"Under clause (b) of sub-section (2) of 
S. 3 of the Preventive Detention Act, 1950 
(Central Act 4 of 1950), the Government 
of Kerala hereby specially empower the 
Additional District Magistrates in the 
State (District Collectors) to exercise the 
powers under sub-clauses (ii) and (iii) of 
clause (a) of sub-section (1) of the said 
section.” 


RAMAN NAYAR, J.; The point that 
falls to be determined in this application 
for a writ of habeas corpus questioning 
the detention of the petitioner under 
Section 3, sub-section (1) (a) (iii), of the 
Preventive Detention Act; 1950 (the Act, 
for short) is whether the 1st respondent, 
described as the District Collector and 
Additional District Magistrate, Palghat 
who ordered the detention (by means of 
Ext. P-1 dated 30-9-1968) had the autho- 
rity to do so. For the rest, the ground 
for the detention as disclosed by the 
memorandum, Ext. P-2, of the same date, 
duly served on the petitioner as required 
by S. 7 of the Act, namely,_ that the peti- 
tioner was habitually engaging himself in 
the unlawful transport of paddy from the 
district of Palghat to the adioining areas of 
the Madras State, and that he was thus 
hindering the procurement of paddy in 
the district the purpose of equitable 
distribution under the scheme of ration- 
ing thereby prejudicing the maintenance 
of supplies essential to the community, 
is obviously a good and sufficient ground 
for the detention. If the petitioner’s 
grievance is that he has not been furnish- 
ed with sufficient particulars to enable 
him to- make his defence, then he should 
ask for further particulars. And, if his 
grievance is that there are no material 
justifying the conclusion on which, the 
ground is based, then he should urge th^ 
before the Advisory Board constituted 
under Section 8 of the Act by meps of 
a representation made under Section 7» 


not before us. 

2. Ext. P-1 was made by Shri G. 
Gopalakrishna Pillai, the District Colla- 
tor of Palghat, in his capacity as Addi- 
tional District Magistrate, Palghat. That, 
in June 1967, Shri G. Gopalakrishna 
PUlai was duly appointed by the State 
Government under section 12 of the Cn- 
minal Procedure Code to be a Magistrate 
of the first class in the district of Pal- 
ghat. and, under section 10 (2), to be 
Additional District Magistrate of the 
trict with all the powers of a Distncf- 


We are told that all District Collectors in 
the State as also their personal Assistants 
have been appointed Additional District 
Magistrates under section 10 of the Code, 
and that the meaning of the above noti- 
fication is that such of these Additional 
District Magistrates as are Diririct Collec- 
tors (but not the rest) are specially em- 
powered to exercise the power under sub- 
clauses (ii) and (iii) of clause (ai of sub- 
section (1) of section 3 of the Act. That 
that is the meaning of the notification 
(although, perhaps, it could have been 
more artistically e:pjressed) admits of 
little doubt, but it is contended that the 
words, "specially empower” notwithstand- 
ing this is in truth a general empower- 
ment of all Additional District Magis- 
trates who are District Collectors and not 
the special empowerment required by 
clause (b) of sub-section (2) of section 3 
of the Act 

4, This sub-section runs as follows: 

"(2) Any of the foUowing officers, 
namely: 

(a) district magistrates, 

(b) additional district magistrates spe- 
cially "empowered in this behalf by the 
State Government, 

(c) the Commissioner of Police for 
Bombay, Calcutta, Madras or Hyderabad, 

(d) Collectors in the territories which, 
immediately before the 1st November, 
1956, were comprised in the State of 
Hyderabad, 

may, if satisfied as provided in sub-clauses 
(ii) and (iii) of clause (a) of sub-section 
(1), exercise the power conferred by the 
said sub-section.” 

The question, as we have already indicat- 
ed, is whether in view of the notification 
of .the 21st October 1967, Shri. G. Gopala- 
krishna Pillai, who is undisputedly an 
Additional District Magistrate and a Dis- 
trict Collector, can be regarded as having 
been "specially empowered in this be- 
half” within the meaning of clause (b) of 
tile sub-section. 



52 Ker. [Prs. 5-8] C, V. M. Mannadiar 

5. We think he can. The word, ‘'spe- 
cially” in -the clause in question qualifies 
the word, "empowered”; and, doubtless, 
the expression, "specially . enipowered” 
qualifies the expression, "additional dis- 
trict magistrates”. But it does not neces- 
sarily follow that a particular Additional 
District Magistrate must be specified 
(either by name or by office') in order 
that there might be a special empower- 
ment. That depend on whether, in 
the context, "specially empowered” means 
empowered with specific reference to the 
particular magistrate on whom the power 
is conferred (which would involve the 
selection of a particular magistrate from 
among the class of magistrates mention- 
ed), or, empowered 'with specific refer- 
ence to the power that is conferred, 
namely, so far as we are here concerned, 
the power imder sub-clause (iii) of clause 
(a) of the sub-section. If it is the latter, 
the notification of the 21st October 1967 
must pass muster as a special empower- 
ment within the meaning of the sub-sec- 
tion; if it is the former, it cannot, 

6. We consider that, in the context, 
the words, "specially empowered” means 
specially empowered •with reference to the 
power conferred and this we think is em- 
phasized by the words, "in this behalf” 
that follow. The legislative intent seems 
to be clear. Ordinarily the power is to 
be exercised by District Magistrates (or by 
the officers, mentioned in clauses (c) and 
(d) of the sub-section); but. Additional 
District Magistrate also can be trusted 
with the power, and if the exigencies of 
the situation demand that, the State Gov- 
ernment may specially empower Addi- 
tional District Magistrates (all or any as 
it chooses) to exercise the power. And 
this, of course, it might do (since the 
word, "specially,” referring as it does to 
the power rather than to the person em- 
powered, cannot in the least be regard- 
ed as express pro'vision to the contrary 
■within the meaning of Section 15 of the 
General Clauses Act) either by name or 
by virtue of ofSce. The power has to be 
specially conferred on Additional District 
Magistrates if they are to exercise it — 
it is. not one of their ordinary powers: " 
and, once it is so conferred, whether on 
particular indi-vidual Additional District 
Magistrate or, on all Additional District 
Magistrates as a class — "additional dis- 
trict magistrates specially empowered”, 
not "an additional district magistrate 
specially empowered”, is what the section 
says — they, .'Would all be "specially em- 
powered .in this behalf” ■within the mean- 
ing of the section. 

7. With great respect we think it mis- 
leading to go, as some decisions ha've 
done, to ’ section 39 of the Criminal Pro- 
cedure Code for the purpose of ascertain- 
ing whether a special empowerment 


\ Dist. Collector (R. Nayar J.) A. 1. 

implies the selection of a particular, spe- 
cified person for the conferment of the 
power. That would depend on what the 
statute concerned reqiures, . in other 
words, on what expressions like, .‘.'special- 
ly empowered” mean iii the context in 
which they are used, although, as we 
have already indicated, where the expres- 
sion is followed by expressions like, "in 
this behalf” that would be a dear, indica- 
tion that it is the purpose and not . the 
person that has to be special. What sec- 
tion 39 of the Code does is to prescribe 
the mode of conferring powers there- 
under. Such powers, it says, may be con- 
ferred on persons spedally by name or in 
■virtue of 'their office, or on classes • of 
officials generally by their, offidal titles. 
With reference to the persons empower- 
ed, an empowerment by. name or in •vir- 
tue of office would be a special empower- 
ment, (the reference by office being as 
good a specification of the person em- 
powered as a . reference by name) while 
an empowerment of classes of officials 
by their official titles would be a ;gene- 
rd empowerment. But this does not help 
us to find out whether a particular sta- 
tute uses the words, "specially empower- 
ed” ■with reference to the persons on 
whom the power is to be conferred or 
with reference to the power to be con- 
ferred. Indeed, it seems to us that, the 
Code itself uses the words, "specially em- 
powered in .this behalf” as synonymous 
■with, "empowered in this behalf”, both 
meaning that there must be an empower- 
ment ■with specific reference to the power 
conferred — compare sections 108, 110, 
144, 164, 167, 186, 190, 260 and 562 on the 
one hand -with sections 143, 174, 206, 407, 
435 and 524 on the other. The former 
set of sections, it would , appear, no more 
require the specification of the particular 
person on whom the power is conferred 
than the latter. Section .39, it. seems to 
us, clearly shows that a special empower- 
ment ■within the meaning of the : former 
set of sections, in other words, the con- 
ferment of the special powers under these 
sections, can be on persons specially by 
name or in ■virtue of their office or on 
classes of officials generally by their offi- 
cial titles. 

8. Powers may be conferred general- 
ly on a particular person. For example, 
there > can be an empowerment by whici 
a particular named District Magi^rate is 
given all the powers that can imder any 
law be -conferred on a District Magistrate. 
That would be a special empowerment so 
far as "the person is concerned but a gene- 
ral empowerment so far as the po'vvers 
conferred are concerned. Or, a particu- 
lar power conferrable on District Magis- 
trates may be given to all District Magis- 
trates. That would be a general em- 
powerment so far as the person on whom 
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the power is conferred is coricemed, but 
a special empowerment so far as the 
power conferred is concerned. Or again, 
a particular power may be conferred on 
a particular named District Magistrate. 
That wotild he a special conferment both 
with regard :.to the person and with 
regard to the power conferred. Whether 
a particular conferment satisfies the 
requirements of the statute concerned will 
depend. ■ entirely on • what the statute 
requires. It may require a special confer- 
ment both with regard to the power and 
the person; or it might require it only 
with regard to the person; or only with 
regard to the power. In the case on hand 
we. consider that what the statute requires 
is a special conferment of the power in 
question and that that requirement is 
satisfied by the notification of the 21st 
October 1967. because it specifically refers 
to the power conferred, namely, the power 
under sub-clauses (ii) and (in') of clause 
(a) of sub-section (1) of Section 3 of the 
Act. Had the notification, on the other 
hand, purported to confer on aU Addi- 
tional District Magistrates, or even on a 
particular named Additional . District 
Magistrate, aU the powers that may imder 
any law be conferred on Additional Dis- 
trict Magistrates, that would_ not be, 
"specially empowering in this behalf” 
within the meaning of clause (b) of sub- 
section (2) of Section 3 of the Act,_ even 
thou^ the, chosen Additional District 
Magistrate 'might be smd_ to have been 
specially selected, and; in that sense 
specially 1 empowered. ' ■ ‘ 


9. That the words, "specially empower- 
ed” do not necessarily imply a special 
selection of- a particular person for the 
conferment of the power seems to be 
clear from the decision of the Supreme 
Court in S. L. Choithram Parasram v. 
State of Gujarat, AIR , 1967 SC 1532. 
There it was held that a notification of 
the 22nd January, .1955 by fhe State Gov- 
ernment specially empowering (among 
others^ the Deputy Superintendent of 
PoHce, Porbandar to perform certmn 
functions under the Bombay. Prevention 
of Gambling Act, 1887 made the person 
holding that office in June 1964 a De- 
puty Superintendent of-. Police specially 
empowered by the State Government in 
this behalf” within the meaning of sec- 
tion 6 (1) (i) of that Act.. That, means ^at 
any person occupying the position of De- 
puty Superintendent of Police, Porb^- 
dar, irrespective of his individual merits 
would be a person "specially empowered 
in this behalf” within the meamng of tiie 
section. No such consideration as pat 
only specially selected persons, on whom 
the power in question could be safely 
conferred, would be posted as Deputy 
Superintendent of Police, Porband^ was 
as much as urged before their Lordships, 


although such a consideration seems to 
have influenced the decision in Emperor 
V. Savalaram, AIR 1948 Bom 156 which 
their Lordships approved. If the em- 
powerment of the Deputy Superintendent 
of Police, Porbandar is a special em- 
powerment satisfying the requirements of 
the statute, then we should think that a 
notification enumerating all the Deputy 
Superintendents of Police in the State 
and empowering all of them to exercise 
the power in question would also be a 
special empowerment within the meaning 
of the statute. And, if that be so, why 
should not a notification empowering aU 
the Deputy Superintendents of Police in 
the State without enumerating them be 
a sufficient empowerment? That, how- 
ever, was a question that did not arise in 
the case before them, and their Lordships 
expressly refrained from expressing any. 
opinion thereon. 

10. For the reasons stated above we 
are in respectful agreement with the view 
taken in Sundar Lai v. Emperor, AIR' 
1933 All 676, K. N. Vijayan v. State, AIR 
1953 Trav-Co 402, State v. Judhabir, AIR 
1953 Assam 35 (FB) and State of Mysore 
V. Kashambi, 1963 (2) Cri LJ 226 (Mys) 
that special empowerment with reference 
to a particular power can be of a class 
of persons although it might, perhaps, be 
said that some of these cases equate an 
empowerment of a class of officials as a 
whole by their official titles, which would 
be a general empowerment so far as the 
persons empowered are concerned within 
the meaning of Section 39 of the Code, 
with an empowerment of a person ex- 
officio which would be a special empower- 
ment. And, with equally great respect, 
we are imable to subscribe to the view 
taken in Md. Kasim v. Emperor, AIR 1915 
Mad 1159 and in Polubha v. Tapu Ruda, 
AIR 1956 ■ Sau 73 that it can only be of 
particular specified persons. . 

11. It is pointed out with reference to 
numerous notifications under the Code, 
and under various special and local laws, 
that the invariable practice in this State 
has been to effect a special empoweraaent 
with specific reference by name to the 
person empowered and that the instant 
notification is the only exception. But 
that that has been the practice does not 
mean that that is essential under the law, 
although, we might observe, that that is 
doubtless the safer, and, therefore, the 
wiser course. Why the State Govern- 
ment should have thought fit to' depart 
from this safer and wiser course in this 
particular instance — and that in a 
matter of such importance — we do not 
know unless it be that the submission 
by the learned Advocate General that, 
having now given thought to the matter, 
the Government has issued revised noti- 
fications specially empowering by name 
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all Additional District Magistrates who 
are District Collectors, furnishes a clue. 

12. As we have - already said, the sta- 
tute does not require an Additional Dis- 
trict Magistrate to be specially selected 
for the conferment of the power. It seems 
to proceed on the basis that Additional 
District Magistrates also may be entrust- 
ed with the power but that ordinarily it 
should not be necessary to do sO. Ordi- 
narily. it should be sufficient if the Dis- 
trict Magistrates are given the power. 
But, if having regard to the prevailing 
conditions, the State Government thinlcs 
that necessary, Additional District Magis- 
trates also may be given the power, the 
power being specially conferred on them. 
If this implies a selection apart from the 
selection necessarily involved in appoint- 
ing a person to hold the office of Addi- 
tional District Magistrate, by itself a res- 
ponsible office, then we should think that 
even that is satisfied in this case. For, 
it is not all Additional District Magistrates 
that have been specially empowered. 
Only such of them as hold the very res- 
ponsible position of District Collector have 
been empowered. And, if the State Gov- 
ermnent thinks that all persons selected 
by them for the very responsible posi- 
tion of District Collectors can be safely 
entrusted with the power in question, 
can it be blamed? Has there not been a 
selection of the particular Additional Dis- 
trict Magistrates on whom the power is 
to be conferred? 

13. In this connection we may point 
out that the statute was enacted before 
the separation of the judiciary from the 
executive, when, throughout the country. 
District Collectors (Deputy Commissioners 
as they are called in some States) were 
also District Magistrates, while Additional 
District Magistrates were' officers subor- 
dinate in rank to the District Collectors. 
But the District Collectors of this State 
are officers of the same rank as the Di.s- 
trict Magistrates referred to in clause (a) 
of sub-section (21 of section 3 of the Act 
— their Personal Assistants would be of 
the rank of the Additional District Magis- 
trates referred to in clause (b). They are 
certainly not inferior in rank to the^ Col- 
lectors of the territories' comprised in the 
former State of Hyderabad on whom 
clause (b) of sub-section (2) of section 3 
of the Act directly confers the power in 
question. 

14. In the result we dismiss this peti- 
tion but make no order as to costs. 

Petition dismissed, 
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A. T. lyppu, ; Calicut, Petitioner , v. State 
of Kerala and others. Respondents. 

O. P. No. 2989 of 1968, D/- 4-11-1968. 

Civil Services — All India Services 
Act (1951), S. 3 — Indian Forest ; Service 
(Cadre) Rules (1966), Rr. S and 4 — ^Indian 
Forest Service (Fixation of • Cadre 
Strength) Regulations (1966), Schedule — 
Establishment of Forest Service Cadre for 
State of Kerala — Fixation of strength at 
19 senior posts under State Government 
and 2 senior posts under Central Govern- 
ment — State Government has no power 
to create ex-cadre post of conservator of 
forests — Intention of Legislature in fix- 
ing 19 cadre posts was to bring about 
more efficient service — There was no 
intention to confer power on State Gov- 
ernment to create ex-cadre post of Con- 
servator of Forests as that would create 
parallel services of State cadre and All 
India Cadre having same functions — ’ 
Fact that at the time of the constitution 
of IFS there were four Conservators of 
Forests in Kerala of which three alone 
were included in the cadre cannot be a 
reason for holding that the State can 
create more posts of Conservators ex- 
cadre. .1 (Para 9) 

S. Easwara .Iyer, ,.V. Sivaraman Nair, 
V. M. Nayaiiar, K. C. Sankaran and T. V. 
Ramalcrishnan, for Petitioner; Government 
Pleader, for Respondents (Nos. 1 and 3); 
G. Viswanatha Iyer and , K. M., Devada- 
than, for Respondent (No. 4). 

ORDER: By Ex. ,P-2 dated 10th July 
1968 the State Government, the first res- 
pondent, promoted and appointed the 
fourth respondent as Conservator ' of 
Forests on Rs. 1000-1300 in the newly, 
created Worldng Plan and Research Cir- 
cle provisionally pending selection of a 
suitable officer by the Departmental Pro- 
motion Committee.' The fourth- respon- 
dent was a Deputy Conservator of Forests. 
The petitioner, another Deputy Conserva- 
tor of Forests who is senior to the fourth 
respondent and who has also been select- 
ed for IFS, impugns the said order in 
this writ petition: The second respondent 
is the Union of India and the third res- 
pondent the Chief Conservator of Forests. 

, 2. Before the formation of IFS in 
1966, the, petitioner, three others and the 
fourth respondent were, all in the State 
Forest Service as Deputy Conservators 
of Forestsi On the formation of IFS, a 
selection was made for IFS. wherein the 
petitioner and the three others were 
selected and the fourth respondent was 
not , selected. The fourth respondent was 
also .dismisised from service once by the 
State Government, but, the dismissal was 
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altered into removal from service. Subse- 
quently, since this Court opined that the 
punishment inflicted on him was too 
severe, the Government reconsidered the 
matter and modified the punishment into 
one of reduction in rank by two • places. 
The petitioner alleges that the State Gov- 
ernment has no power to create another 
post of Conservator of Forests ex-cadre; 
and that even if the State has such power, 
the fourth respondent should not have 
been posted to the same, but the peti- 
tioner should have been' posted, since hia 
lien in the State Service has not been 
cut by approving his probation in IFS. 

3. At the time of the formation of 
IFS, there were five posts of Conserva- 
tors of Forests in Kerala; and the number 
was reduced to four. Three of these 
posts were made cadre posts imder the 
Indian Forest Service (Fixation of Cadre 
Strength) Regulations of 1966 leaving the 
fourth one alone with the incumbent 
Ihereot The stand of the State Govern- 
ment is that they have power to appoint 
Conservators of Forests outside the cadre 
strength of three for IFS. Their claim is 
that the fourth place existing at the time 
of the formation of IFS and the present 
post created by them are ex-cadre posts 
and State Ser^dce personnel may be pro- 
moted to those posts. 

4. Under the All India Services Act 
of 1951, the Indian Forest Service (Cadre) 
Rules of 1966 were promulgated by the 
Central Government. Under Rule 3 
the IFS cadre was established for the 
State of Kerala; and taking power tinder 
Rule 4 the strength and composition of the 
cadre were also fixed under the Indian 
Forest Service (Fixation of Cadre 
Strength) Regulations of 1966 as below; 

Chief Conservator of Forests. 1 

Conservators of Forests. 3 

Deputy Conservators of Forests. 15 

The other posts we are not concerned 
with, 

5. The first question to be considered 
Is whether the State Government can 
create a post of Conservator of Forests 
ex-cadre. The power to constitute aU 
India services like IFS is drawn from 
Art. 312 of the Constitution, which states 
that if the Council of States has declar- 
ed by resolution supported by not less 
than two-thirds of the members present 
and voting that it is necessary or expe- 
dient in the national interest so to do, 
Parliament may by law provide for the 
creation of one or more all-India ser- 
vices, etc. IAS and IPS were already 
all-India services in 1947; and in 1951 the 
All-India Services Act was passed provid- 
ing that, with effect from such date as 
the Central Government may by notifi- 
cation appoint, there shall _ be constituted 
the following ^-India services: 
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The Indian Service of Engineers; 

The Indian Forest Service; and 

The Indian Medical and Health Seiv 
vice. 

6. By virtue of this Act the Indian 
Forest Service (Cadre) Rules of 1966 were 
promulgated and also the Indian Forest 
Service _ (Fixation of Cadre Strength) 
Regulations of 1966. Under the latter 
Regulations tlie , strength of the IFS cadre 
for Kerala was fixed in the Schedule 
annexed to the Regulations at 19 senior 
posts under the State Government as al- 
ready. indicated and two senior posts 
under the Central Government. At that 
time there, were five. Conservators of 
Forests in Kerala, of which three were 
made cadre posts, one was abolished and 
^e fourth, which was already manned by 
a State Service Officer, was also retain- 
ed. . Now, the Government have passed 
Ex. P-2 creating a fifth post of Conserva- 
tor of Forests and appointed the fourth 
respondent to that post claiming that the 
fourth respondent is the seniormost De- 
puty Conservator of Forests in the State 
Service. 

7. The strength of the cadre of IFS 
is to be fixed under sub-rule (1) of rule 4 
of the Cadre Rules by the Central Gov- 
ernment in consultation with the State 
Government; and sub-rule (2) of the same 
rule provides that the Central Government 
shall, at the, interval of every three years, 
re-examine the strength and composition 
of each such cadre in consultation with 
the State Government and may make 
such alterations therein as they deem fit. 
The first proviso to sub-rule (2) lays down 
that the Central Government's power to 
alter the strength and composition of 
any cadre at any other time is not affect- 
ed. The second proviso then says that 
the State Government may add for a 
period of not exceeding one year and 
with the approval of the Central Govern- 
ment for a further period not exceeding 
two years to the cadre one or more posts 
carsTring duties and responsibilities of a 
like nature. Rule 8 lays down that every 
cadre post shall be filled by a cadre offi- 
cer; and rule 9 provides for temporary 
appointment of non-cadre officers to 
cadre posts. Sub-rule (1) of rule 9 pro- 
vides that the State Government may 
fill a cadre post by a non-cadre officer, 
if the vacancy is not lilrely to last for 
more than three months or if there is 
no suitable cadre officer available. Sub- 
rules (2), (3) and (4) provide the procedure 
the State Government and the Central 
Government have to follow in such cases. 

8. The question whether the State 
Government has power to create non- 
cadre posts in IFS similar to the* cadre 
posts has not been considered so far by 
the Central Government nor have they 
issued any instructions on the matter. 
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Such a question appears to have arisen 
in the case of lAS/lPS, the two all-India 
services which were in existence in 1947. 
At pages 16-17 of the All-India Services 
Manual corrected upto ,1st May 1967 ap- 
pear the instructions of the Government 
of India on this matter.. Instruction 1.2 
at p. 17 states that at the time of the 
constitution of lAS/lPS in 1947, it was 
decided to include the following catego- 
ries of posts in the IAS cadre: 

(a) All superior posts in the adminis- 
trative departments of and above the 
rank of District Officers, i.e. Collectors, 
Commissioners, Members, Board of Reve- 
nue, Secretaries, Deputy Secretaries, etc; 
(We are not concerned with the rest). 
Therefore, it is clear that in the case of 
IAS and IPS, all superior posts, of and 
above the rank of District Officers were 
included in the all-India cadre. I do not 
think that in the case of IPS the inten- 
tion could have been different, namely, 
not to bring into the all-India cadfe aE 
superior posts. What was done in the 
schedule to the Indian Forest Service, 
(Fixation of Cadre Strength) Regulations 
when it stated that the senior posts under 
the State Government like Chief Conser- 
vator of Forests, Conservators of Forests, 
Deputy Conservators of Forests .(fixing 
the mamber at 19) to be cadre posts must 
also be the same. The intention appears 
to be clear (this is clear from Art. 312 of 
the Constitution as well) that the consti- 
tution of the all-India services was in the 
national interest and for bringing about 
a_ more efficient service. If the conten- 
tion of the State is accepted, it is quite 
likely that there will be parallel ' services 
of the State cadre and the all-India cadre 
having the same functions. This does not 
appear to be the intention of the legisla- 
ture, nor the intention of Art. 312 of the 
Constitution. 

9. It is urged by the Government Plea- 
der that the fact that at the time of the 
constitution of IFS there were four Con- 
servators of Forests in Kerala of which 
three alone were included in the, cadre 
shows that the fourth place of Conserva- 
tor and more of them if created later must 
be ex-cadre. In , other words, the argu- 
ment is that all ,the posts of Conserva- 
tors of Forests were not intended to be 
included in the all-India cadre. This argu- 
ment may, at the first blush, appear to 
have some force, but on ..closer 'scrutiny, 
it will appear to have no force. At the 
time of the formation of , the . all-India 
service, there were five posts , of Conser- 
vators of Forests and four of them were 
manned. The fifth -was abolished: and it 
was only to provide for the fourth in- 
cumbent who was already there and who 
was not selected to IFS that the fourth 
place was retained, though the strength 
,^of the cadre of Conservators of Forests 


in IFS was fixed at three. After the 
then-inciunbent in , the fourth . post 
retires, the iquestion will probably have 
to be taken up by the Central Govern- 
ment imder , their powers to review the 
position once in three years or earlier 
and the question will then have to be 
decided whether a fourth place is neces- 
sary or not. This, is thus no reason for 
holding that the State can create more 
posts of' Conservators ex-cadre. 

. 10 . ..The next argiunent is that even if 
tlie State had the power to create such 
a post , of Conservator ex-cadre, the post- 
ing of the fourth respondent to the neW 
post should not have been done. Ex. P-2 
says ■ that a temporary non-cadre . post of 
Conservator of Forests on EsI 1000-1300 
for the newly created Working Plan, and 
Research Circle is created. The order 
states further that the fourth respondent, 
who is the seniormost Deputy Conserva- 
tor of Forests among the State Forest 
Service Officers, is provisionally promoted 
as Conservator of Forests penchng selec- 
tion of a suitable officer by the Depart- 
mentah Promotion Committee "in case the 
Government decide to fill up the post by 
a non-IFS Officer,” The next , sentence 
in Ex. P-2 may also be noted, which, ac- 
cording to me, shows the purpose of Ex. 
P-2: 

"Government have decided . that the 
two posts of Conservators of Forests will 
be reserved to be filled up by State Ser- 
vice personnel”. * 

This shows that the State Government’s 
attempt .'is to see whether the Government 
can create a service parallel :to. that of 
IFS: and if Ex. .P-2 is upheld, the posi- 
tion will be that there will hereafter be 
three IFS Conservators of Forests and 
two non-IFS Conservators. The ar^- 
ment of the counsel- of the petitioner is 
that the petitioner’s. lien in the State Ser- 
vice has not yet been severed though he' 
has completed his probation successfuUy. 
The State Government has recommended 
his confirmation in IFS, but his confirma- 
tion has not yet been made by the Cen- 
tral Government. Under rule 8 of Part 
n of the Kerala • State and Subordinate 
Service Rules of 1958, absence of a m^- 
ber of ' a service from duty whether on 
leave, on foreign service or on deputa- 
tion or for any other reason and whether 
his lien in a post borne on the cadre of 
such service is suspended or not, shall not, . 
if he is otherwise fit, render him ineli- 
gible in his turn, inter alia, for promo- 
tion from a lower to a higher category 
in’ such service. Therefore, as long as 
the petitioner is hot confirmed m IFS, 
his daim to promotion has to be consider- 
ed before another person like the fourth 
respondent, who is junior to him, is con- 
sidered. Ex. P-2 has not considered the 
claim of the petitioner. It is stated that 
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ffie fourth respondent is the seniormost 
in the State Forest Service, which cannot 
be correct in view of the fact that the 
petitioner is not yet confirmed in IFS. 

11. The petifioner’s counsel further 
points out that if Ex. P-2 is allowed to 
^and, the petitioner will be prejudiced 
in another manner. Under rules 8 and 
9 of the Indian Forest Service (Recruit- 
ment) Rules of 1966, a third of the num- 
ber of senior duty posts borne on the 
cadre has to be filled up by promotion 
from the State Forest Service, The peti- 
tioner’s counsel points out that if the 
fourth respondent is appointed Conserva- 
tor of Forests before the petitioner is ap- 
pointed and if he gets his chance to be 
promoted under the promotion quota to 
IFS, the fourth respondent might claim 
seniority over the petitioner. The possibi- 
lity cannot also be rtiled out. 

12. It is urged by Mr. G. Viswanatha 
Iyer, the counsel of the fourth respon- 
dent, as well as the Government Pleader 
that if the petitioner was appointed to 
the newly created post, the moment his 
confirmation in IFS is approved, he may 
have to leave the post and that may 
seriously affect the work in the new post. 
It is also argued that the creation of the 
present post is only temporaiy and the 
posting of an officer of the State_ Service 
to a temporary post does not give him 
any claim prejudicial to the claim of the 
petitioner. Firstly, Ex. P-2 does not indi- 
cate for what period the temporary post 
Js created or is likely to continue. Second- 
ly, it does not indicate that the reason 
■for not appointing the petitioner to the 
new post is the one suggested by Mr. Vis- 
wanatha Iyer and the Government Plea- 
der, Ex. P-2 proceeds on the ground 
that the post created is ex-cadre and only 
those who are members of the State Ser- 
vice can be posted there. This,_ as I have 
already indicated, is not justified. The 
fourth respondent does not appear to have 
any special qualification better than or 
superior to that of the petitioner. It may 
even be that he is inferior. 

13. For the above reasons, the State 
Government should not have created an 
ex-cadre post like this and should not 
have also appointed the fourth respon- 
dent to the post without considering the 
claims of the petitioner. The _ writ Peti- 
tion is allowed and Ex. P-2 is quashed. 
However, I pass no order regarding costs. 

Writ petition allowed. 
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Puthan Veettil Sankaran Nair, Appel- 
lant v. Poomulli Manakkal Moopil Stha- 
nam Parameswaran Namboodiripad. Res- 
pondent, 

Second Appeal No, 463 of 1966 and 
C. R. P. Nos, 83 and 90 of 1968, D/- 10-1- 
1969, from order of Dist. J.. Palghat, D/- 
21-3-1966. 

Civil P. C. (1908), S. 152, O. 20, Rr. 3, 
6, 7 — ^Inherent power of Court to amend 
decrees or orders — Exercise of — Limi- 
tations — AIR 1924 Cal. 895 and AIR 
1933 Cal 627, Dissented from. 

Where the decree drawn is not in con- 
formity with the jud^ent, the Court 
can in exercise of jurisdiction under Sec- 
tion 152 order correction in the decree 
even when the decree has been executed 
md fully satisfied, provided neither the 
i^ocent third parties have acquired any 
rights imder the erroneous decree nor any 
principle of equity is offended. When the 
decree has been fully satisfied the Court 
may be fimetus officio in respect of the 
execution but not with regard to power 
of correction. (Paras 12, 21) 

As regards correction by court the word 
used in S. 152 is only ’may’. That implies 
that even if all the conditions laid down 
in the Section are satisfied the Court may 
not also in some cases order correction. 
It is clear that the power of correction 
imder Section 152 of the C. P, C. is only 
discretionary. (Para 17) 

A reading of the provisions of S. 152 
and Order 20, Rules 3, 6 and 7 shows 
that insistence is not on judgments being 
in accordance with decrees but vice versa 
and that corrections of both judgments 
and decrees can be made "at any time.” 
The time factor does not control amend- 
ments under Section 152 because that 
factor applies only to acts of the litigants 
and not of Courts. The only limitation 
on the exercise of the power of amend- 
ment is the scope of Section 152 under 
which that power is exercised. Sec- 
tion 152 is based on two important prin- 
ciples. The first of them is the maxim 
that an act of the . Com-t shall prejudice 
no man and the other that Courts have 
a duty to see that their records are true 
and that they represent the correct state 
of affairs. It is because these are con- 
sidered to be some of the highest duties 
of courts that in S. 152 of the C. P. C. it 
has been provided that even in the ab- 
sence of any move on the part of the 
parties the court can of its own motion 
make the correction. (Paras 15, 17) 

There is no exception to the rule em- 
bodied in S. 152. The discretion rio be 
exercised under S. 152 is judicial Before 
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exercising or refusing to exercise that 
jurisdiction, care has to be taken that no 
injury is caused to the suitors, the equi- 
table rights acquired by the. innocent 
third parties are not affected and that 
correct state of affairs is represented by 
the records of the Court. AIR 1924 Cal 
895 and AIR 1933 Cal 627, Dissented from. 

(Paras 19, 20) 

Cases Referred: Chronological Paras 

(1963) AIR 1963 Madh Pra 158 
(V 50) = 1964 Jab LJ 668, Narayan- 
das V. Vishnu 6, 13 

(1962) AIR 1962 Pat 116 (V 49) = 

1962 BUR 622, Shyamal Bihari 
V. Girish Narain 6, 12 

(1960) AIR 1960 All 385 (V 47), 

Jai Narain v. Chheda Lai 14 

(1953) AIR 1953 AU 485 (V 40) =i 
1953 AU LJ 355, Beche Lai v. 

Hem Singh 6, 12, 13. 14 

(1936) AIR 1936 Mad 516 fV 23) = 

37 Cri LJ 909, Rathnasabapathy 
Goimdan v. Public Prosecutor 12 

(1933) AIR 1933 Cal 627 (V 20) = 

ILR 60 Cal 753, Midnapore Zamin- 
dary Co. Ltd. v. Abdul ZalU 18 

(1933) AIR 1933 Oudh 466 (V 201 = 

ILR 9 Luck 90, Raghubir Singh V. 

Rani Rajeswari Devi 6, 10, 11 

(1932) AIR 1932 Cal 563 (V 19) = 

36 Cal WN 97, K. C. Mukerjee v. 
Ainaddin 17 

(1926) AIR 1926 Mad 516 (V 13) = 

50 Mad LJ 655, Munuswami Pillai 
V. Hussain Khan Sahib 6, 9, 11, 12, 13 
a925) AIR 1925 AU 187 , (V 12) = 

ILR 47 AU 44, Kishoii Mohan v. 
Chhanga 6, 7, 11, 17 

(1925) AIR 1925 AU 556 (V 12) = 

23 AU U 518, Pitam Lai v. Bal- 
want Singh 6, 8, 11, 12, 13 

(1924) AIR 1924 Cal 895 (V 11) = 

= 28 Cal WN 873. Chandra Kumar 
Mukhopadhya v. Sm. S. B. 

Debi 17. 18 


(1919) AIR 1919 Pat 141 (V 6) = 

49 Ind Cas 948, Sheo Prasad Rai 
V. Dharam Sen Rai 12 

(1915) AIR 1915 Cal 24 (V 2) =19 
Cal WN 1001 = 26 Ind Cas 197= 

20 Cal LJ 1, Basanta Kumar Bose 
V. Khulna Loan Co. 17 

(1912) 15 Cal LJ 658=15 Ind Cas 
910, Surendra Nath Roy v. Girija 
Nath Boy 17 

(1905) 9 Cal WN 605, Menat AU v. 

Amdar AU 17 

(1894) ILR 21 Cal 259, Kalu v. Latu 17 
(1892) 1892 AC 547 = 62 U PC 
24 = 67 LT 722= 1 R 1, Hatton 
V. Harris 18 

(1887). ILR 11 Bom 284, Shivappa V. 

Shivpanch Lingapa 17 

(1885) 30 Ch D 239, In re. Swires 
MeUor V. Swire 16 


In,S. A No. 463 of 1966. 

M. C. Sen, for AppeUant; T. S. VenMte-' 
swara Iyer and B. C. PlappaUy, for Res- 
pondent, 

In CRP Nos. 83 and 90 of 1968. 

T. S. Venkiteswara Iyer, R. C. PlappaUy 
and P. K. Balasubramanian, for Petitioners 
M. C. Sen, for Respondent. ^ 

JUDGMENT: The 6th defendant inO, 

S. 474 of 1954 on the file of the Munsif, 
AJatur, is the appeUant in S. A 463 of 
1966. The plaintiff in that suit is the 
petitioner in C. R. P, 90 of 1968. He is 
also the plaintiff in another suit, O. S. 391 
of 1951, on the file of the same court. 

C. R. P. 83 of 1968 is a revision petition 
filed by him from an order, passed in 
O. S. 391 of 1951. The Second Appeal is 
from an order passed by the Munsif 
adjourning the case for confirmation of 
the sale which was held in execution. 
The Revision Petitions relate to orders 
passed by him in. the 2 suits amending 
the decrees in those cases. 

2. The facts necessary for the disp^, 
sal of the appeal and the revision peti- 
tions are as foUows: The plaint schedule 
properties in the 2 suits are identical and 
they belong to the plaintiff. On the date 
of the 2 suits they were outstanding on 
lease with the sub-tarwad of defendants 

2 to 5 and 7. Defendants 3 to 5 and 7 ' 

are the children of the 2nd and 6th de- 
fendants, the 6th defendant being the 
husband of the 2nd defendant. During the 
pendency of the suits the 2nd defendant 
died. ' The two suits are for recovery ' of 
rent due in respect of the plaint proper- 
ties for different periods. WhUe O. S. 

391 of 1951 is for recovery of rent for 
the year 1126 M. E. O. S. 474 of 1954 

is for recovery of . rent for the years 1129 
and ,1130 M, E. The 6th defendant was 
impleaded in the suits on the aUegation 
that he was in possession of the proper- 
ties on behalf of his wife and chUdren. 

He contended that he was in possession of 
the properties as. a sub-lessee, of the 2nd 
defendant. That contention was found 
against and a decree was passed in O. S. 

391 of 1951 directing the defendants to 
pay on or before 15-2-1963 from and out 
of the sub-tarwad properties of defendants 

3 to 5 and 7 an amount of Rs. 347-81 to 

the plaintiff. In O. S. 474 of 1954 a 
decree for the arrears of rent claimed in 
that suit was' passed against aU- the dfrr 
fendants in that suit. j 

3. In O. S, 391 of 1951 when the plain- 
fiff appUed for execution the 6th defen- 
dant objected on the ground that he was 
not in any manner Uable for the .decree 
amount. His objection was dismissed' on 
17-8-1965 with the observation that his 
remedy was to get the decree amended. 

In execution the plaintiff attached the 
crops standing on the properties. Then 
the 6th defendant on behalf of defen- 
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dants 3 to 5 and 7 deposited the decree 
amount. . Thereafter he filed a claim, peti- 
tion, That was dismissed. Appeals filed 
by him from that order to the District 
Comt. Palghat, and this Court were also 
dismissed. On 15-9-1965 he filed an ap- 
plication for amendment of the decree in 
O. S.' 391 of 1951. As the decree stood 
he was also liable for the decree amount 
in that case. According to him the decree 
was not in conformity with the judgment 
which had made it clear that he was not 
liable for the arrears of rent claimed in 
the suit and therefore the decree deserv- 
ed to be amended excluding his liability 
for the amount decreed. The learned 
advocate appearing for the plaintiff sub- 
mitted when the Second Appeal and the 
Bevision Petitions were heard that the 
Munsif passed an order on 15-11-1965 
allowing the plaintiff to withdraw from 
court the amount deposited by the 6th 
defendant in O. S. 391 of i951, that 
pursuant to that order the plaintiff 
withdrew that amount from Court and 
that thereafter satisfaction of the decree 
was recorded. After recording satisfac- 
tion of the decree the Mrmsif proceeded 
with the application for amendment of 
the decree and on 17-10-1967 allowed it. 
It is from that order that C. R. P. 83 of 
1968 has been filed by the plaintiff. 

4. In O. S. 474 of 1954 also when the 
plaintiff applied for execution the 6th 
defendant objected on the ground that he 
was not liable for the decree amount. The 
Court dismissed his objections on 17-8- 
1965 stating that he was at liberty to 
apply for amendment of the decree. On 
28-8-1965 the 6th defendant applied in 

O. S. 474 of 1954 for amendment of the 
decree. On 19-10-1965 he also applied 
for stay of execution of the decree imtil 
the disposal of the application for amend- 
ment. On 20-10-1965 the application for 
stay of execution was dismissed and pro- 
perties were sold to the plaintiff in Court 
auction for Rs. 1001. On 22-10-1965 the 
Court adjourned the case to 20-11-1965 
for confirmation of the sale. From that 
order the 6th defendant filed an appeal 
before the District Court. Palghat. That 
appeal was dismissed. Then the 6th de- 
fendant filed the present Second Appeal 
before this Court. On 17-10-1967 after 
due inquiry the Munsif allowed the 6th 
defendant’s application in O. S. 474 of 
1954 for amendment of the decree. C. R. 

P. 90 of 1968 relates to it. 

5. The Second Appeal can first be 
dealt with. The order appealed ag^^ 
is the one passed on 22-10-1965 and it 
reads as follows: 

"Property sold to decree-holder for 
Rs 1 001. For confirmation adjourned to 

20-11-1965.” • , ..V ,.4. 

Neither the order whereby the court 
ordered sale of the property nor the sale 


conducted , on 20-10-1965 was challenged 
by the 6th defendant. His application 
for stay of execution was disrnissed. As 
the decree then stood he was also liable 
for the decree amount. On the date of 
the sale nothing prevented the court 
from conducting the sale. After the sale 
was conducted the case had to be ad- 
journed for confirmation of the sale and 
that was what was done by the order ap- 
pealed against. There is no merit in the 
Second Appeal It has only to be dis- 
missed. 

_ 6. Turning now to the revision peti- 
tions the question to be considered is 
whether after the decrees had been satis- 
fied, in O. S. 391 of 1951 by the ndth- 
drawal from court by the plaintiff of the 
amount deposited by the 6th defendant in 
court and in O. S. 474 of 1954 by the s^e 
held in execution on 20-10-1965 the learn- 
ed Munsif was justified in ordering 
amendment of the decrees. While the 
learned counsel appearing for the plain- 
tiff relied upon the decisions in Kishori 
Mohan v. Chhanga, AIR 1925 All 187; 
Pitam Lai v. Balwant Singh, AIR 1925 
All 556; Munuswami PiUai v. Hussain 
Khan Sahib, AIR 1926 Mad 516 and 
Raghubir Singh v. Rani Rajeshwari, AIR 
1933 Oudh 466, in support’ of the stand 
he took the learned, counsel appearing for 
the 6Lh defendant relied upon the deci- 
sions reported in Shyamal Bihari v. Girish 
Narain, AIR 1962 Pat 116; Beche Lai v. 
Hem Singh, AIR 1953 All 485 and Nara- 
yandas v. Vishnu, AIR 1963 Madh Pfa 
158. 

7. AIR 1925 All 187, is a decision of 
Mukerji and Dalai, JJ. In that, case the 
decree of the Subordinate Judge ordered 
payment of a larger sum than was real- 
ly due on a proper calculation of the 
amount payable by the defendant to the 
plaintiff. It was that mistake that was 
sought to be rectified by the defendant 
by his application for amendment of the 
decree. There was an appeal by the 
plaintiff to the District Judge from the 
decree of the Subordinate Judge. The ap- 
peal was dismissed. When execution was 
taken out the defendant without demur 
paid the decree amount and thus the 
decree was satisfied. It was thereafter 
that he applied for amendment of the 
decree. That application was dismissed. 

8. AIR 1925 All 556, is a decision of 
Sulaimah and Daniels, JJ. In that case 3 
years after a mortgage decree for sale 
was satisfied and the case was struck off 
the defendant applied for amendment of 
the decree on the ground that it was not 
in agreement -with the judgment. That 
application was dismissed. Sulaiman, J. 
rerted his decision on the ground that 
correction of the. decree was within the 
discretion of the court and that in the 
drcumstences of that case the discretion 
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could not be exerdsed in favour of the 
defendant, Daniels, J, went a step fur- 
ther and held that the court was func- 
tus officio when a decree for money was 
satisfied and that thereafter the ■ court 
could not entertain an application for 
amendment of the decree. 

9. AIR 1926 Mad 516, is a decision of 
Spencer, J. In that case on 5-12-1923 the 
decree was entered as satisfied. About 10 
months thereafter on 24-9-1924 an appli- 
cation for amendment of the decree was 
filed for altering the amount payable 
under the decree from Rs. 615-6-10 to 
Rs. 756-1-0, That was dismissed. 

10. AIR 1933 Oudh 466, is a decision 
of Raza and AUsop, JJ. In that case the 
decree provided that if the net proceeds 
of the sale of the mortgaged property 
were not sufficient to pay the decree 
amount the plaintiff could apply for a 
personal decree for the amount of the 
balance. In execution of the decree when 
the property was put up for sale it was 
purchased by the plaintiff. But the sale 
amount covered only a portion of the total 
decree amount. It was after that sale that 
the defendants applied for amendment of 
the decree. The amendment sought for 
was to declare in the decree that if the 
decretal amount was not satisfied out of 
the sale proceeds the decree-holder woidd 
have no power to realise the balance 
from the other properties of the defen- 
dants. The amendment prayed for was 
refused. 

11. In AIR 1925 AH 187; AIR 1925 AH 
556 and AIR 1926 Mad 516 the appHcations 
for amendment were filed after the 
decrees had been satisfied. In AIR 1933 
Oudh 466 the learned Judges who decid- 
ed that case were not prepared to accept 
the contention of tlie defendants that the 
decree was not in conformity with the 
judgment. The facts in those decisions 
vary enormously from the facts here. In 
O. S. 391 of 1951 the appHcation for 
amendment of the decree was filed long 
before the plaintiff withdrew from court 
the amount deposited by the 6th defen- 
dant and satisfaction of the decree was 
entered. In O. S. 474 of 1954 the appli- 
cation for amendment of the decree was 
filed before sale was conducted for the 
decree amount. Admittedly .the plaint 
properties were outstanding on lease with 
the sub-tarwad of defendants 2 to 5 and 7 
and the 6th defendant was not a' member 
of that sub-tarwad. The correctness of 
the statement in the order sought to be 
revised in C. R. P. 83 of 1968 that para- 
graph 24 of the judgment made it clear 
that no relief was granted against the 
6th defendant and the statement in the 
order sought to be revised in C. R. P. 90 
of 1968 that the judgment showed that 
there was no decree against the 6th de- 
fendant was not chaHenged at any time 
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during the hearing of the Second Appeal 
and Revision Petitions by the -, learned 
counsel appearing for the plaintiff.’ In these 
circumstances, the decrees in the two 
suits have to be taken as not in confor- 
mity with, the judgments in those cases, 
The appHcations for amendment were fil- 
ed in both the suits before the decrees 
were satisfied. For these' reasons ’the 
decisions cited by the learned counsel ap- 
pearing for the plaintiff cannot be appli- 
ed to the facts of the present case. Fur- 
thei; the decisions in AIR 1925 AH 556 
and AIR 1926 Mad 516 have been ex- 
pressly dissented from in some of the 
later decisions, 

12. The decisions cited on behalf of 
the 6th defendant can now. be consider- 
ed. AIR 1962 Pat 116 is a decision of Raj 
Kishore Prasad, J. In that case after the 
sale in execution but before confirmation 
of the sale the plaintiff appHed for amend- 
ment of the decree. That was aHowed. 
The decisions in AIR 1926 Mad 516 and 
AIR 1925 AH 556 were distingiiished in 
that case on the ground that in those 
cases the appHcations for amendment 
were made after the decrees were sati^ 
fied. After distinguishing them the deci- 
sion in AIR 1953 AH 485 was foHowed. 
That was a decision of Agarwala, J. 
In that case after the sale of property, 
for the decree amount and the whole 
decree had become satisfied an appHca- 
tion was filed for amendment, of the 
decree and aH subsequent proceedings 
including the sale certificate. The trial 
court ordered amendment of the ' decree 
but not of the sale certificate and the 
other subsequent proceedings. The High 
Court refused to interfere with that order 
in revision. It was observed by Agar- 
wala J. in that case that where the decree 
was not in agreement with the judgment 
the coiut could correct the decree to 
bring it into conformily with the judg- 
ment even when the decree had been 
executed vand fuHy satisfied. According 
to him when the decree had been fully 
satisfied the court may be functus officio 
in respect of the execution but not with 
regard to the power of correction. He said 
this in his judgment; . ' . 

"As regards the contention that, after 
a decree is satisfied, ibe Court becomes 
'functus officio’, it may be conceded that, 
after a decree has been executed and 
satisfied, there is an end of the decree in 
the sense that nothing more remains to 
be done by way ■ of execution and the 
Court is 'functus officio’ in the sense that 
having executed the decree, it has noth- 
ing more to do and its authority is at an 
end. But the authority, which is so ter- 
minated is the authority to execute the 
decree and not the authority, to correct 
accidental sHps and errors or to review 
its own orders. A Court is not in the 
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same position, as for example, an arbitra- 
tor, An arbitrator having given his award 
may not have the power to modify or 
correct it but a Court has inherent power 
to correct accidental slips or errors.” 

And a little later on he said: 

"In S. 152, Civil P; C. no time limit is 
fixed for ihaldng an amendment in a judg- 
ment or decree which has been occasion- 
ed by an accidental slip or error. Such an 
amendment may be made at any time 
subject, of course, to equities which may 
have arisen in favour of the party against 
whose interest the amendment is to be 
made.” 

Following that decision Raj Kishore Pra- 
sad J. observed as follows in AIR 1962 
Pat 116: 

"I however, expressed my respectful 
dissent to the observation of Daniels, J., in 
AIR 1925 All. 556, that where a decree 
for money had been finally satisfied and 
discharged, the Court is functus officio 
and can no longer entertain an applica- 
tion for amendment under Section 152 
of the Code. The above dictum, as stated 
also in Sheo Prasad Rai v. Dharam Sen 
Rai, 49 Ind Cas 948= AIR 1919 , Pat 141 
reproduced in Rathnasabapathy Goxmdan 
V. Public Prosecutor, AIR 1936 Mad 516, 
at p. 517, has not found complete favour 
in subsequent decisions. 

In my opinion, where a decree has been 
executed and satisfied and the execution 
thereof dismissed on full satisfaction, the 
court may be fimctus officio with reject 
to the execution of the decree, but it is 
not, functus officio with respect to its 
power to correct its judgment, decree or 
order, if there is any clerical or arith- 
metical mistake, or, any error due to acci- 
dental slip or omission therein. The fact 
that the decree has already been execut- 
ed and satisfied, and, therefore it is dead, 
is of no consequence, and of no import- 
ance whatsoever, so far as the question 
as to whether its amendment asked for 
should be allowed or not. The fact that 
the decree has been executed and satis- 
fied does not take away . the , inherent 
power of the court to allow the amend- 
ment asked for its judgment, decree or 
order, if it is fit to be allowed, in view 
of the provisions of Sections 151 and 152 
of the Code, irrespective of the conside- 
ration as to how the plaintiff will proceed 
so far as the execution . of the same w 
concerned after its amendment sought 
for is made.” 

13. AIR 1963 Madh Pra 158 is a deci- 
sion of Newaskar J. In that case also the 
application for amendment of the decree 
was resisted on the ground that after the 
decree had become satisfied the court was 
functus officio. In respect of that posi- 
tion the decisions in AlR 1925 All 556 and 
AIR 1926 Mad 516 were cited. The learn- 
ed Judge did not follow them but follow- 


ed the later decision in AIR 1953 AU 485 
and allowed the application for amend- 
ment. 

14. In Jai Narain v. Chhedalal, AIR 
1960 All 385 Dhavan, J. followed the 
decision in AIR 1953 All 485 and said: 

"In my opinion, this Court, as a court 
of record, owes a duty to itself to ensure 
that its record is free from any blemish 
or error. If any such error is brought 
to its notice in any manner whatsoever 
and at any time whatsoever, it has the 
power to correct errors of a clerical 
nature. To hold otherwise would mean 
that this Court is powerless even after 
discovering that a particular sentence in 
a judgment is grammatically incorrector 
absurd. I am, therefore, inclined to 
agree respectfully with Agarwala, J. that 
after the satisfaction of the decree, the 
Court may become functus officio as 
regards the execution of the decree but it 
retains the power to correct obvious errors 
in its own records. It goes without say- 
ing that the Court will not make any 
correction if it leads to injustice and in 
any case not without hearing the parties 
whose interests are likely to be affect- 
ed.” 

15. It will be appropriate at this stage 
to have a close look at the statutory pro- 
visions. Order 20, Rule 3 of the Civil 
Procedure Code, hereinafter referred to 
as the C. P. C., provides that except as 
provided tmder Section 152 or on review 
a judgment should not after it is pro- 
nounced be altered or added to. The por- 
tion in that Rule material for the present 
purpose reads as follows: 

"The judgment when once sign- 

ed, shall not afterwards be altered or 
added to, save as provided by Section 152 
or on review.” 

Order 20, Rule 6 of the C. P. C. makes 
it obligatory that the decree should con- 
form to the judgment. The relevant por- 
tion of it reads thus: 

"R. 6 (1) The decree shall agree with 
the judgment;. ...” 

it is the Judge himself who prepares the 
judgment. In the case of a decree noth- 
ing prevents a Judge from drawing it up 
but it is usuaUy drawn up by a minis- 
terial officer on the staff of the court. It 
has not to be pronounced in open court 
unlike a judgment. In the case of sub- 
ordinate courts the Judge has only to sign 
it after he is satisfied that it has been 
drawn up in conformity with the judg- 
ment. The relevant portion of Order 20 
Rule 7 which deals with it says: 

. .when the Judge has satisfied 
himself that the decree has been drawn 
up in accordance with the judgment he 
shall- sign the decree.” 

The proviso to it added by the amendment 
made by this Court reads thus: 
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'-’Provided that the decrees of the High 
Court may be signed by the officer em- 
powered in that behalf." 

Section 152 of the C, P. C. which em- 
bodies what is usually called the slip rule 
reads thus: 

"S, 152. Clerical or arithmetical mis- 
takes in judgments,^ decrees or orders or 
errors arising therein from any acciden- 
tal slip or omission may at any time be 
corrected by the Court either of its own 
motion or on the anolication of anv of 
the parties.” 

A reading of all these provisions shows 
that insistence is not on judgments being 
in accordance with decrees but vice versa 
and that corrections of both judgments 
and decrees can be made "at, any time”. 
The time factor does not control amend- 
ments under Section 152 of the C. P. C. 
because that factor applies only to acts 
of the litigants and not of courts. The 
only limitation on the exercise of the 
power of amendment is the scope of the 
Section under which that power is exer- 
cised. 

16, I shall now refer to some provi- 
sions in England regarding correction of 
judgments and decrees and a decision 
which is considered important on the 
subject. The 103rd General Order of 
1843 which declared the practice and rule 
then prevailing in Equity and 'which is 
usually called the slip order provided 
that 

"any clerical mistake in a decree, or 
any error arising from any accidental 
slip or omission, may at any time be cor- 
rected on motion or petition.” 

Order 28, Rule 11 of the English Rules 
of the Supreme Court which embodies 
the slip rule is identical with Section. 152 
of the C. P. C. In In re, Swire, MeUor v, 
Swire, (1885) 30 Ch D 239, Cotton, L. J. 
said: 

", , .it is only in special circumstances 
that the Court will interfere with an order 
. which has been passed and entered, ex- 
cept in cases of a mere slip or. verbal 
inaccuracy, yet in my opinion the Court 
has jurisdiction over its own records, and 
if it finds that the order as passed and 
entered contains an adjudication .upon 
that which the Court in fact' has never 
adjudicated upon, ' then, in my opinion, it 
has jurisdiction, .which it 'will in a proper 
case exercise, to correct its record, "that 
it may c be in accordance -with the ordp>' 
really pronounced.” 

Lindley, L. J.: 

"This case has raised a discussion of 
some importance, because ' it was contend- 
ed that when once'tlie order of the Court 
was passed and entered it .could not be 
put right, even although as dravm it did 
, not express the order as intended to be 
made. I protest against any such notion. 
There is no such magic in passing and 
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entering an order as to deprive the Court 
of jurisdiction to- make its owti records 
true, and if an order as passed and enter- 
ed does not express the real order of the 
Court, it would, as it appears to me, be 
shocking to - say that the party aggrieved 
cannot come here to have the record set 
right, , but must go to the House of Lords 
by way of appeal. According to the old 
practice there was no difficidty, because 
the ordinary practice in the Chancery 
Division was, that after a decree or order 
had been passed and entered, any error 
could be put right by an application to 
rehear, unless the order had been enroll- 
ed. . After- enrolment the Court had no 
power over its decree. But even then there 
was power to vacate the enrolment on 
proper grounds, and when that had been 
done the Court again had power over its 
ovra decree. .. Now, rehearing has been 
abolished, and enrolment has become 
obsolete, but does it follow from that that 
the Court cannot correct a blunder of the 
kind I have assumed? I maintain that it 
has such a power, . and I am glad to find 
tliat Lord Penzance and the House of 
Lords have asserted it. It appears to me, 
therefore, that if it is- once made but that 
the order, whether passed and' entered 
or not. does not express the order actual- 
ly made, tlie Court has ample jurisdic- 
tion to set that right, whether it arise.9 
from a clerical slip or not.” 

and Bowen, L. J. i 

"I think the true view is, as stated by 
the Lord Justice Cotton, that every Court 
has inherent power over its own. records 
as long as those , records sire. - ■within its 
power, aiid that it can set. right any mis- 
take in them. . It seems to me that it 
..•would be perfectly shocking if the Court 
could not rectify an error which is really 
the error of its o-vvn' minister. An order, 
as it seems to me, even when passed and 
entered, may be amended by the Court 
so as to carry out the intention and ex- 
press the meaning of the Court at the 
time when the order •was made, pro-vid- 
ed the amendment be made •without m- 
justice or on terms which preclude in- 
. justice. The Lord Justice Lindley , has 
■’ pointed out that this power which we 
are now asserting is a power which was 
always possessed by the Courts of Chan- 
ceiy. under, the old system. On that 
point I say nothing. But I , -venture to 
add this, -that it is a power which has 
been exercised for hundreds of years b.y 
the Common Law Courts, and it would 
indeed be' strange if the power were 
found to have' disappeared when the 
Court- of Appeal was created by the 
Judicature Act.' Lord Penzance, speak- 
ing as. a common law la-wyer, -was well 
justified, as one would expect . from^ a 
Judge of his great distinction, in saying 
that at common law it was always under- 
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stood that the Court had the power to 
make these corrections. When there was 
any mistake which could -be ascribed to 
the officers of the Court, jud^tments at 
common law could always be amended in 
the term, and in some cases after the 
term in which they were pronounced.” 

17. I pause here to consider whether 
correction under S. 152 of the C. P, C. 
is discretionary or obligatory. In this con- 
nection it is useful to refer to the two im- 
portant principles on the basis of which 
S. 152, C. P. C, has been enacted. The 
first of them is the maxim that an act 
:of the court shall prejudice no man and 
’the other. that courts have a duty to see 
’ that their records are true and that they 
represent the correct state of affairs. It 
is because these are considered to be 
some of the highest duties of courts that 
in S. 152 of the C. P, C. it has been pro- 
vided that even, in the absence of anv 
move on the part of the parties the court 
can of its own motion make the correc- 
tion. In Chandra Kumar Mukhopadhya 
V. Sm. S. B. Debi, AIR 1924 Cal 895, 
Suhrawardy, J. said that if the conditions 
laid down in S. 152 of the C. P. C. were 
satisfied it was obligatory on the part of 
the court to order correction and that it 
was not a mere discretional^ power that 
was embodied in that Section. He said: 


"The . word 'may’ in the _ section does 
not make it discretionary with the Court 
to order the correction, but merely en- 
larges the power of the Court by provid- 
ing that such correction can be done 
'at any time’; or in other words, the sec- 
tion simply emphasises that no lapse of 
time would, disentitle the Court to make 
the correction. As has been observed the 
intention of the law is to make it obli- 
gatory upon the Court whenever any 
such imstake is discovered to correct it, 
and section 152 merely emphasises that 
duty of the Court by saying that it may 
be done at any time without limitation. 
This view, namely, that it is the duty of 
the Court to amend the decree when it 
is brought to its . notice that it does imt 
agree with the judgment, is , supported by 
a number of cases of which reference 
may be made to the cases of ^ 

Shivpanch lingapa, 

284. Kalu v. Latu, - ^ a 

259, Menat Ali v. Amdar Ah, (1905) 9 
Cal WN 605, Basanta Bose w 

Khulna Loan Co., 19 Cal WN 10.01-26 
I. C, 197 == 20 Cal U 1 = AIR 1915. C^ 
24 OTd Surendra Nath Boy v. Gmja 
Nalh Roy. (1912) 15 Cal LJ 658 = 15 Ind 
Cas 010.” 


In K. C. Mukerjee v. Ainaddin. AIR 1932 
Cal 563 the same learned Judge e^lain- 
ed in the following way the position he 
took in the earlier case:^ . 

"What is meant by saying that it is tne 
duty of the Court or it is incumbent upon 


the Court to bring the decree in confor- 
mity with the judgment is that in all 
cases where no equitable considerations 
intervene to induce the Court to refuse 
to exercise its power of amendment which 
is necessary for the ends of justice, the 
Court should, or to put it in stronger 
language, must amend the decrea 'fiie 
discretion, if it has any in the matter, 
should be, exercised judicially and should 
not , be refused except where it will be 
inequitable to do so.” 

In the same decision Graham, J. disagreed 
with the views of Suhrawardy, J. He 
said; 

*’0. 20, R. 6. Civil P. C., provides that 
'the decree shall agree with the judg- 
ment.’ At the same time S. 152 of the 
Code, whidi deals with the amendment 
of decrees and orders, is in its language 
discretionary, and it cannot in ,my judg- 
ment be laid dovm as a hard and fast 
rule that amendment must be allowed as 
a matter of course in every case regard- 
less of its particular facts.” 

In AIR 1925 All 187 it is observed as fol- 
lows; 

"Under S. 152 of the Civil Procedure 
Code, there is no right in any party to 
have a clerical or arithmetical mistake 
corrected. The matter is left to the dis- 
cretion of the court and the discretion 
has to be exercised in view of the pecu- 
liar facts of each case.” 

As regards correction by court the word 
used in Section 152 is only ’may’. That 
implies that even if all the conditions 
laid down in the Section are satisfied the 
Com4 may not also in some cases order 
correction. It is clear that the power of 
correction under S. 152 of the C. P. C. 
is only discretionary.” 

18. Some of the important decisions 
dealing with the circumstances under 
which the court may not make correc- 
tions can now be dealt with. In Hatton 
v. Harris, 1892 AC 547 Lord Herschell 
said; 

"There is one observation which I ought 
to make, and it is this, that there may 
possibly be cases in which an application 
to correct an error of this description 
would be too late. The rights of third 
parties may have intervened, based upon 
the existence of the decree and ignorance 
of any circumstances which would tend 
to show that it was erroneous, so as to 
disentitle the parties to the suit or those 
interested in it to come at so late a 
period and ask for the correction to be 
made. 'There might be a ground of that 
description, which would induce the tri- 
bunal to say 'No; although this is a slip, 
and one which would have been correct- 
ed at -fee time, you have delayed so long 
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that you have allowed rights to grow up 
which it would now be unjust to preju- 
ice, and it is impossible to make the 
correction.” ; 

And Lord Watson said: 

"When an error of that land has been 
committed, it is always vrithin -fee coxn- 
petency of the Court, if nothing has 
intervened which would render it inex- 
pedient or inequitable to do so, to correct 
the record in order to bring it into har- 
mony with the order which the judge 
obviously meant to pronounce,” 

In AIR 1924- Cal 895 Suhrawardy, J. smd 
that there was only one exception to the 
rule that corrections under Section 152 
of the C. P, C. could be. made at any time 
and that that was when the amendment 
would offend against principles of equity 
as when the rights of third parties had 
intervened. He said; 

"The only exception to ■ this general 
rule is that the Court will refuse. to make 
the amendment where it offends against 
the principles of equity; for instance, it 
may not be desirable to amend the decree 
where the interest of a third party (who 
may be a bona fide transferee for valu- 
able consideration) may be jeopardised. 
( (1892) A. C, 547=62 LJ P. C. 24=67 LT 
722=1 R. 1). A reference to the reported 
cases on f his point shows that amendment 
has been allowed even long after 
the passing of the decree without limit of 
time.” 

The same view was taken by Mitter, J. 
in Midnapore Zamindary Co. Ltd. v. 
Abdul Zahl, AIR 1933 Cal 627. He said: 

"The first contention of the appellant 
has really no substance, for it is now well 
settled that a decree could be brought 
into conformity with the judgment even 
after the lapse of years and that the only 
limitation is that the Court may deem it 
inexpedient or inequitable to exercise its 
powers where third parties have acquir- 
ed rights under the erroneous decree with- 
out a knowledge of the circumstances 
which would tend to. show that the decree 
was erroneous: see 1892 A. C. 547=62 
LJ PC 24=67 LT 722”. 

,19. With great respect to the leam- 
^ _ Judges who have decided otherwise 
it is not possible to take the view that 
there is any exception whatsoever to the 
ride embodied in Section 152 of the 
C. P. C. That is simply because no ex- 
ception to that ride is mentioned either 
in that Section or . anywhere else in the 
C. P. C. No doubt equitable principles 
like the acqxdsition of rights by innocent 
third parties under the erroneous decrees 
ought to be taken into accoimt before the 
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discretion is exercised but that is ! dif- 
ferent from saying that they are, ^cep- 
tions to the rule in S. 152, There are 
no iron rails through alone judi- 

cial discretion shoxdd pass. If iron rails 
are set for its run it ceases to be discre- 
tion. That does not mean that it can .be . 
exercised according to the . whims and ^ 
fancies of each, individual judge. The 
discretion to be exercised is judicial, and 
that is certainly a limitation because there 
are natural limitations implicit in . &e 
exercise of judicial discretion. 

20. I may now summarise my conclu- 
sions as follows: ; 

; (1) The power of correction under. Sec- 
tion 152 of the C. P. C, is discretionary; 

(2) There is no time limit for its exer- 
cise. It can be exercised at any time 
even after the decree has been fuUy satis- 
fied and recorded also as such; 

(3) Tire = only lirhitation for its exercise 
is the scope of the Section within which 
it functions; and 

(4) Before exerci^g or refusing to 

exercise it, it has to' be borne in mind 
that to take care to see. that none pf its 
acts causes any injury to any of the suitors 
and to see that its records are true, 
are two of the iniportant duties of all 
courts and that at the. same time it would 
be inequitable to' -order amendment 
when rights have beeii acquired under 
the erroneous decree' by innocent third 
parties or when any other principle 
of equity is offended. As to which of 
those considerations should ■ be given 
greater importance than the others and 
which of them shoxdd prevail in cases of 
conflict are matters for the exercise of 
sound judicial discretion which in turn 
depends on the facts and circmhstances of 
each case, ' ^ 

21. In the' instant cases the decrees 
are not in conformity with: the judgments. 
Imiocent third parties have not acquired 
rights under the erroneous decrees. No 
other principle of equity is also offended 
by the amendments. In ■ exercising his 
jurisdiction under S. 152 of . the C. P. C. 
and ordering cortection of the decrees in . 
the two cases ' the learned Mimsif acted 
properly; 

22. In the result the Second Appeal 
and the Revision Petitions are dismissed 
but in the circumstances without costs. 

Order accordingly. 
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public in general, which would serve to 
justify such an exception to the rule 
regarding sufficiency of consideration. 
The conclusion is, then, that either the 
performance, or the promise of perform- 
ance, of an act which is already obliga- 
tory towards a third party constitutes 
a good consideration.” 

[Principles of the English Law of Con- 
tract, 1967 Edition, page 100]. 

22. Cheshire and Fifoot discuss the 
same question in their treatise on the 
Law of Contract (1964 Edition) at pages 
88 to 92. Referring to the two leading 
cases, they observe: 

"If this interpretation be correct, 
English Judicial authority, as far as it 
goes, is imanimous in holding that the 
performance of an outstanding contractual 
obligation is sufficient consideration for a 
promise from a new party, while there is 
no decided case, at least since the dark 
years of the early seventeenth century, 
upon the validity of a promise of suA 
performance. 

How far is this distinction between 
executory and executed consideration to 
be regarded as relevant? Sir Frederick 
PoUodc thought that, in principle at least, 
it should be decisive. In his opinion the 
promise might be good consideration, for 
it involved the promisor in two possible 
actions for breach of contract instead of 
one, and thus was a detriment within the 
meaning of the law.” (Page 91) 

Concluding the authors observe: 

"It would seem, therefore, reasonable to 
accept the three cases in the nineteenth 
century as deciding, as a matter of con- 
crete law, that the performance of an 
outstanding contractual obligatipn is 
sufficient consideration for a promise by 
a new party, and to assume, as does the 
great bulk of juristic opinion, that the 
promise of performance is equally valid.” 

(Page 92) 

In our opinion, it is thus clear, both on 
principle and authority, that the promise 
of Mohammad Hussain to perform his 
part of the executory contract for sale of 
the Mills, which he had already contract- 
ed with a third party so to do, constitut- 
ed good consideration for the promissory 
note executed by Indermal who, upon 
subsequent performance of. the promise, 
ad^ttedly recovered out of _ the price 
realised by the sale of the Mills a sum 
-of Rs. 3,25,000/-. 

23. The further submission that the 
consideration of the promissory note is 
illegal or opposed to public policy may 
be shortly disposed of. It was argued that 
Mohammad Hussain demanded Rs. 30,000/- 
to exercise his influence over the co- 
sharers, whom he represented in the 
transaction, in favom of the proposed 
sale and thus secured the promissory note. 

In this connection, the learned counsel 

1970 Madh. Pra./4 IH G— 31 


(Bhave J.) [Prs. 21-26] M. P. 49 

invited omr attention to illustration (j) 
t^der Section 23 of the Contract Act. 
Here there is no evidence at all to show, 
that the money was demanded for such 
a puiTDose. What is more, the specific plea 
contained in paragraph 13(5) of the 
•written statement of Indermal is that he 
Wanted the money for himself (Swayam 
Ke liye). Further, there is neither any 
plea nor any evidence to support the 
argument that the promissory note was 
secured by practising on the co-sharers, 
whom Mohammad Hussain represented, 
any fraud by concealment. In this situa- 
tion, the lower Court rightly rejected this 
contention. 

24-25. Their Lordships then held that 
the case of the appellant that there was 
an adjustment of the amount due on the 
promissory note was not substantiated by 
evidence. Their Lordships further held 
that the presumption imder S. 166 of 
the Negotiable Instruments Act that the 
endorsement was for consideration was 
not rebutted and observed that a bare 
finding that the endorsement was for 
consideration was enough to sustain the 
claim decreed by the lower Comt. 

26. In view of the discussions in the 
foregoing paragraphs and the reasons 
therein given, this appeal fails and is 
dismissed. Costs throughout shall follow 
that event. Hearing fee in this Coiurfc 
according to schedule. 

Appeal dismissed. 
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Union of India, Applicant; through 
General Manager, South-Eastern Rail- 
way, Calcutta V. S. V. Krishna Rao, Non- 
applicant. 

Civil Revn. No. 314 of 1967, D/- 6-9- 
1967, against order of Addl. Dist. J. 
Ambikapur, D/- 20-1-1967. 

(A) Arbitration Act (1940), Ss. 20, 8 
—Applicability — Reference under S. 20 
— S. 8 cannot be relied upon — Purposes 
of S. 8 and S. 20 are different. 

When a reference is made imder S. 20 
of the Arbitration Act, 1940, the Court is 
not entitled to rely on the provisions ol 
S. 8 of the Act. The purposes of S. 8 and 
S. 20 are altogether different. In those 
cases where the parties have agreed at 
the lime of entering into a contract that 
any dispute arising out of it shall be 
settled by arbitration and where no arbi- 
trators have been named and where the 
parties do not agree on the choice of the 
arbitrator, S. 8 comes into operation, It 
gives power to the Court to appoint an 
arbitrator. Once the arbitrator is so ap- 
po inted, the fimction of the Court comes 
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to an end. The reference is not made by 
the Court but it is left to the parties to 
make the reference to the arbitrator 
nominated by the Court. On the other 
hand, under S. 20 what the Court has to 
decide is as to whether the arbitration 
agreement should be filed before it or not. 
"Vi^en the Court comes to the conclusion 
that a dispute has arisen between the 
parties, then the Court is required to 
make an order of reference to the arbi- 
trator appointed by the parties, whether 
in the agreement or otherwise. It is only 
when no arbitrators have been appointed 
in the agreement or no procedure has 
been prescribed in the agreement for ap- 
pointment of such arbitrators and when 
there is no agreement between the parties 
before the Court about the choice of the 
arbitrators that the Court gets an autho- 
rity of nominating the arbitrators itself. 
The provisions of S. 20(4) must be inter- 
preted in this manner. Not only the 
agreement to refer the dispute to arbi- 
tration, but also the agreement regarding 
arbitration by the named persons is also 
to be enforced. (Para 10) 

It is the duty of the Court to satisfy 
itself as to why it is not just to make a 
reference to the arbitrators named in the 
agreement or to the arbitrators to be 
selected by following the procedure pre- 
scribed in the agreement and whether 
an objection to the persons named in the 
agreement by any narty is just. There is 
nothing in law to prevent a party from 
agreeing to arbitration by the other party 
to the contract or by its nominee: AIE 
1964 AU. 477 & AIR 1965 Cal. 404 & AIR 
1961 SC 1285, Eel. on. (Para 11) 

(B) Arbitration Act (1940), S. 8 — 
Application for appointment of arbitrator 
— Party in default does not lose its right 
of being consulted by Court: AIR 1961 

Pat. 228 Dissent, from. (Para 13) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Cal. 404 (V 52), 

Union of India v. Himco (India) 

Pvt. Ltd. 14 

1964 AIR 1964 All. 477 (V 51)=ILR 
(1964) 1 All. 564, Unipn of India v. 
Gorakh Mohan Das 14 

(1961) AIR 1961 SC 1285 (V 48) = 

1961-3 SCR 1020, D. Gobindram 
V. M/s. Shamji K. and Co. 12, 14 

(1961) AIR 1961 Pat. 228 (V 48) = 

Union of India v. D. P. Singh 13 

N. L. Mukerji, for Applicant; Gulab 
Gupta, for Non-applicant. 

ORDER: — This revision is by the 
Union of India through the General 
Manager, South-Eastern Railway, Cal- 
cutta^ (hereinafter referred to as the 
’Rahway Administration’) against the 
order of the lower. Court, dated 20-1-1967, 
. passed under Section 20 of the Arbitra- 
tion Act appointing Shri N. S. Tayabji, 
Chief Engineer . (Construction), Eastern 
, Railway, Calcutta, as the 'arbitrator. 
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2. The facts of the case are that the 
non-applicant S, V. Krishna Rao (herein- 
after referred to as 'the contractor’) had 
entered into a contract dated 2-12-1963 
with the Railway Administration' for 
carrying out certain work at Manendra- 
garli Station. The contractor ‘was also 
required to undertake certain additional 
work, the details of which are given '.in 
the application filed by the contractor 
under Section 20 of the Arbitration Act. 
It is the case of both the parties that thq 
General Conditions of contract framed by 
the Railway Administration formed pari 
of the contract dated 2-12-1963. Condition 
No. 62 of the General Conditions provides 
that all disputes or differences of any 
kind arising out of or in connection with 
the contract, whether during the progress 
of the works or after their completion and 
whether before or after the determina- 
tion of the contract, shall be referred by 
the Contractor to the Railway and the 
Railway shall within a reasonable time 
after their presentation make and notify 
decision thereon in writing. This condi- 
tion further provides that the decisions 
and the directions issued by the Railway 
Administration shall be final. Condition 
No. 63 then provides for arbitration. That 
condition is in the following terms: 

"63- (1) If the Contractor be dissatisfied 
with the decision of, the Railway, on any 
matter in question, dispute or &fference, 
on any account or as to the withholding 
by the Railway of any certificate to which 
the contractor .may claim to be entitled 
to or if the Railway fails to make a deci- 
sion within a reasonable time, then and 
In any such case but except in any of the 
Excepted Matters referred to in Clause 63 
of those conditions the Contractor may 
within 10 days of the receipt of the com- 
munication of such decision or after the 
expiry of the reasonable time as the case 
may be, demand in writing that such 
matter in question, dispute or difference 
be referred to arbitration.. Such demand 
for arbitration shall be delivered to the 
Railway by the Contractor and shall 
specify the matters which are in ques- 
tion, dispute or difference and only such 
dispute or difference of which the demand 
has been made and no other shall be 
referred to arbitration. 

(2) Work tmder the contract shaK 
unless otherwise directed by the Engi- 
neer, continue during the arbitration pro- 
ceedings, and no payment due or payable 
by the Railway sh^ be withheld _ on 
account of such proceedings provided 
however it shall be open for the arbitra- 
tor or arbitrators to consider and decide 
whether or not such work should continue 
during arbitration proceedings. 

(3) (a) Matters in question, dispute or 
difference to be arbitrated upon shall be 
referred for decision to: 
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(i) A sole Arbitrator who shall be the 
General Manager or a person nominated 
by him in that behalf in cases where the 
claim in question is below Rs. 50,000/- 
and in cases where the issues involved 
are not of a complicated nature. The 
General Manager shall be the sole judge 
to decide whether or not the issues in- 
volved are of a complicated nature. 

(ii) Two Arbitrators, who shall be 
Gazetted Railway Officers of equal status 
to be appointed in the manner laid down 
in Clause 3(b) for all claims of Rs. 50,000/- 
and above, and for all claims irrespective 
of the amount or value of such claims if 
the issues involved are of a complicated 
nature. The General Manager shall be the 
sole judge to decide whether the issues 
are of a compficated nature or not. In 
the event of the two Arbitrators being 
divided in their opinions the matter under 
dispute will be referred to an Umpire to 
be appointed in the manner laid down in 
Clause 3(b) for his decision, (b) For the 
purpose of appointing two arbitrators as 
referred to in sub-clause (a)(ii) above, the 
Railway will send a panel of more than 
three names of officers of the appropriate 
status of different departments of the 
Railway to the contractor, who will be 
asked to suggest a panel of three names 
out of the list so sent by the Railway. 
The General Manager will appoint one 
Arbitrator out of this panel as the con- 
tractor’s nominee, and then appoint a 
second arbitrator of equal status as the 
Railway’s nominee either from the panel 
or from outside the panel, ensuring that 
one of the two arbitrators so named is 
invariably, from the Accounts Depart- 
ment. Before entering into reference, the 
two Arbitrators shall nominate an 
Umpire to whom the case will be referred 
in the event of any difference between 
the two Arbitrators, (c) The Arbitrator or 
Arbitrators or the Umpire shall have 
power to call for such evidence by way 
of affidavits or otherwise as the Arbitra- 
tor or Arbitrators or Umpire shall think 
proper, and it shall be the duty of the 
parties were (sic) to do or cause to be 
done all such things as may be necessary 
to enable the Arbitrator or Arbitrators or 
Umpire to make the award without any 
delay, (d) It will be no objection that the 
persons appointed as Arbitrator, Arbitra- 
tors or Umpire are Government servants, 
and that in the course of their duties as 
Government servants they have express- 
ed views on all or any of the matters in 
dispute, (e) Subject as aforesaid. Arbitra- 
tion Act 1940 and the Rules thereunder 
and any statutory modification thereof 
shall apply to the Arbitration proceedings 
under this clause.” 

3. The case of the contractor is that 
during the working of the contract certain 
disputes arose which the Railway Admir^ 
istration failed to decide. It is alleged 


that not only the disputes were not decid- 
ed but the Railway Administration took 
over the work from the contractor and 
started completion thereof departmental- 
ly. In these circumstances, the contractor 
again asked the Railway Administration 
to refer the dispute in terms of Condition 
No. 63. No heed was paid by the Railway 
Administration to the said request and 
hence the contractor served the Railway 
Administration with a notice under Sec- 
tion 80 of the Code of Civil Procedure 
calling upon the Railway Administration 
to initiate arbitration proceedings under 
Condition No. 63. After waiting for a 
reasonable time, the contractor filed an 
application under Section 20 of the Arbi- 
tration Act. In the application the con- 
tractor has given details as to the poir 
in dispute and the various claims put 
forth by him. It is not necessary to re- 
produce them here. 

4. In the written statement filed by 
the Railway Administration it has been 
stated that the contractor was not carry- 
ing out the work diligently and even 
after reminders the speed was not in- 
creased. Ultimately, the contractor aban- 
doned the work and in those circumstan- 
ces the Railway Administration was 
required to take it over for completing it 
departmentally. AH the facts and circiim- 
stances alleged by the contractor were 
controverted. On the point of failure to 
act under Condition No. 63, the plea of 
the Railway Administration was that so 
long as the work was not completed, it 
was not possible to determine the amount 
of work that was left unfinished by the 
contractor and his claim till that stage 
was reached could not be properly deter- 
mined. It was stated that the Railway 
Administration was always willing to take 
action under Condition No. 63 but was 
only waiting till the completion of the 
work. It was again reiterated before the 
Court that till the work was finished it 
was not possible to refer the matter for 
arbitration. In other words, the plea of 
the Railway Administration was that the 
application was premature. 

5. At this stage, the contractor made 
an application on 17-11-1966 stating there- 
in that inasmuch as the Railway Admin- 
istration had failed to appoint an arbitra- 
tor the Court should appoint an arbitra- 
tor out of the panel of three persons sub- 
mitted by the contractor. In reply, the 
Railway Administration raised an objec- 
tion that the- panel submitted, by the con- 
tractor could not be accepted, as it was 
contrary to Condition No. 63. The Rail- 
way Administration, therefore, submit- 
ted a panel of five persons in terms of 
Condition No. 63. The contractor’s plea 
was that all the five persons named in 
the panel submitted by the Railway Ad- 
ministration were the employees of the 
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Railway Administration and he was not, 
therefore, impelled to accept that panel. 
On . his turn, he again subnaitted a list 
of two other persons, one of whom is 
Shri N. S, Tayabii. The lower Court over- 
rrded the objection of the Railway Ad- 
ministration and appointed Shri Tayabji 
as the arbitrator. The present revision is 
directed against that order. 

6. In the impugned order dated 20-1- 

1967 the learned Judge observed that in 
response to the notice issued under Sec- 
tion 80, Civil Procedure Code, by the 
contractor, the Railway Adnunistration 
faded to satisfy his claim or take action 
under Condition No. 63 ■within two months 
of the receipt of the notice. The period of 
two months was reasonable period, and 
yet the Railway Administration did not 
take any action. The Railway Administra- 
tion has, therefore, forfeited its right of 
challenging the application under Sec- 
tion 20 of the Arbitration Act. The learn- 
ed Judge further observed that the con- 
tractor is not prepared to accept any of 
the names out of the panel submitted by 
the Railway Adnunistration, as all the 
persons in the panel are servants of the 
Railway Administration, and appoint- 
ment of any of them as arbitrator would 
be altogether improper. The learned 
Judge, therefore, rejected the panel sub- 
mitted by the Railway Administration, 
As to Shri Tayabji, the learned Judge 
observed that he was the Chief Engineer 
in the service of the Eastern Railway 
and as such there could not be any objec- 
tion to his appointment by another Rail- 
way Administration. The learned Judge, 
therefore, directed the appointment of 
Shri Tayabji as arbitrator. In doing all 
this, the learned Judge appears to have 
acted imder Section 8 of the Arbitration 
Act. ' 

7. Shri Mukerjee, learned cotmsel for 
the Railway Adininistration, urged that 
in appointing Shri Tayabji as arbitrator, 
the lower Court acted in excess of jinis- 
diction. His contention is that under 
Section 20 of the Arbitration Act a party 
to the arbitration agreement can make 
an application for getting the arbitration 
agreement filed and securing a reference 
through the Court in terms of the arbi- 
tration agreement. The Court, before 
which the application under Section 20 is 
filed, is not free to set at naught the 
arbitration agreement and make a refer- 
ence to an arbitrator contrary to the 
arbitration . agreement. He, therefore, 
urged that the procedure prescribed under 
Condition No. 63 should have been^ fol- 
lowed by the lower Court. He pointed 
out that admittedly the claim in dispute 
is for more than Rs. 50,000/-. In such a 
case, the procedure prescribed tmder 
clause (3) of Condition No. 63 ought to 
have been followed. This is the reason 
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why the Railway Administration, had 
submitted a panel of five persons for the 
contractor to make his choice in terms 
of clause (3) of Condition No. 63. . Shri 
Mukerjee submitted that the contractor 
had no right to submit his ovm panel; 
nor had the Court any authority to reject 
the panel submitted by the Rail'way Ad- 
ministration and to appoint a person 
named by the contractor. 

8. Shri Gupta, learned counsel for the 
contractor, on the other hand, submitted 
that as soon as an application under Sec- 
tion 20 of the Arbitration Act was enter- 
tained, other pro-visions of the Arbitra- 
tion Act were attracted, including Sec- 
tion 8 thereof, and that the Court had 
authority to appoint any person as an 
arbitrator if there was no agreement be- 
tween the parties as to the selection of the 
arbitrator. Shri Gupta, therefore, sup- 
ported the action of the lower- Court. He 
also urged that the lower Court had ap- 
pointed a really competent person as the 
arbitrator, who is also in Railway ser- 
vice, though of different di-vision, and as 
such there could not be any objection to 
his appointment as the arbitrator. He 
urged that in exercise of ^ re-visional 
powers by this Court, in the circumstan- 
ces of the case, no interference is war- 
ranted. 

9. Had there been an objection to ^the 
desirability of appointing Shri Tayabji as 
the arbitrator, I would have, -without hesi- 
tation, overruled the same. The objection 
is to -the legality of that appointment and 
to the jurisdiction of the Court to make 
the said appoinment. I will have, there- 
fore, to consider the objection on merits. 

10. In the Arbitration Act pro-visions 
have been made for three eventualities, 
namely, (i) arbitration -without the inter- 
vention of the Court; (ii) arbitration -with 
the intervention of the Court; and (iiil 
arbitration in suits. Section 20 deals -with 
arbitration -with the intervention of the 
Court where there is no suit pending. 
Section 20 reads thus: — ■ 

"20. (1) Where any persons have enter- 
ed into an arbitration agreement before 
the institution of any suit -with respect to, 
the subject-matter of the agreement or 
any part of it, and where a difference has 
arisen to which the agreement applies, 
they or any of them, instead of proceed- 
ing imder Chapter II, may apply to a 
Court ha-ving jurisdiction in the matter to' 
which the agreement relates, that the 
agreement be filed in Court. 

(2) The application shall be In -writing 
and shall be numbered and registered as 
a suit between one or more of the parties 
interested or claiming to be interested as 
plaintiff or plaintiffs and -the remainder as 
defendant or defendants, if the applica- 
tion has been presented by all the parties, 
or, if other-wise, between the applicant as 
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plaintiff and the other parties as defen- 
dants. 

(3) On such application being made, the 
Court shall direct notice thereof to be 
given to all parties to the agreement other 
than the applicants, requiring them to 
show cause within the time specified in 
the notice why the agreement should not 
be filed 

(4) Where no sufficient cause is shown, 
the Court shall order the agreement to be 
filed, and shall make an order of refer- 
ence to the arbitrator appointed by the 
parties, whether in the agreement or 
otheiwise, or, where the parties cannot 
agree upon an arbitrator, to an arbitrator 
appointed by the Court. 

Thereafter the arbitration shall pro- 
ceed in accordance with, and shall be 
governed by, the other provisions of this 
Act so far as they can be made appli- 
cable.” 

Sub-section (11 of Section 20 provides 
that instead of proceeding under Chap- 
ter II (which contains provisions for arbi- 
tration without the intervention of the 
Court) any party to an arbitration agree- 
ment, when a dispute has arisen, may 
apply to the Court with a prayer that 
the agreement be filed. Sub-section (3) 
then provides that on receipt of the appli- 
cation the Court shall issue a notice call- 
ing upon the other side to show cause 
why the agreement should not be filed. 
Sub-section (4) then provides that where 
no sufficient cause is shown, the Court 
shall order the agreement to be filed and 
shall make an order of reference to the 
arbitrator appointed by the parties, whe- 
ther in the agreement or otherwise, or, 
where the parties cannot agree upon an 
arbitrator, to an arbitrator appointed by 
the Court. Sub-section (5) then says that 
after this the arbitration shall proceed in 
accordance with, and shall be governed 
by, the other provisions of the Act, so 
far as they can be made applicable. From 
sub-section (5) it is quite clear that the 
stage of application of the other provi- 
sions of the Arbitration Act is reached 
when the reference for arbitration is 
made. It, therefore, follows that before 
a reference is made the Court is not en- 
titled to rely on the provisions of Sec- 
tion 8 of the Arbitration Act, and the 
lower Court was in error in relying on 
Section 8. The purposes of Section 8 and 
Section 20 are altogether different. In 
those cases where the parties have agreed 
at the time of entering into a contract 
that any dispute arising out of it shall 
be settled by arbitration and where no 
arbitrators have been named and where 
the parties do not agree on the choice 
of the arbitrator. Section 8 comes mto 
operation. It gives power to the Court to 
appoint an arbitrator; in other word^_ to 
make a choice for the contesting Parties. 
Once the arbitrator is so appomted. the 


function of the Court comes to an end. 
The reference is not made by the Court 
but it is left to the parties to make the 
reference to the arbitrator nominated by 
the Court. On the other hand, under Sec- 
tion 20 what the Court has to decide is 
as to whether the arbitration agreement 
should be filed before it or not. In other 
words, it has first to decide whether the 
necessary conditions for making a refer- 
ence to an arbitrator are available or not, 
that is to say, whether any dispute be- 
tween the parties has really arisen or 
not. When the Court comes to the conclu- 
sion that a dispute has arisen between 
the parties, then the Court is required to 
make an order of reference to the arbi- 
trator appointed by the parties, whether 
in the agreement or otherwise. It is 
thus clear that the reference is to be 
made to the arbitrator appointed by the 
parties in the agreement itself or by any 
other method provided in the agree- 
ment. That alone can be the meaning of 
“or otherwise”. It is only when no arbi- 
trators have been appointed in the agree- 
ment or no procedure has been prescrib- 
ed in the agreement for appointment of 
such arbitrators and when there is no 
agreement between the parties before the 
Court about the choice of the arbitrators 
that the Court gets an authority of nomi- 
nating the arbitrators itself. The provi- 
sions of sub-section (4) of Section 20 
must be interpreted in the manner I 
have done for the reason that what the 
parties seek from the Court is the en- 
forcement of the agreement for referring 
the dispute to the arbitrator through 
the Court. When the agreement is being 
enforced, it cannot be logically said that 
only the agreement to refer the dispute 
to arbitration is to be enforced and not 
the other part of the agreement, namely, 
the arbitration by the named persons or 
the persons to be selected by following 
the previously agreed procedure. The 
provision under sub-section (4) empower- 
mg the_ Court to appoint an arbitrator of 
its choice can come into operation only 
when no arbitrators have been appointed 
under the agreement or no procedure has 
been prescribed and the parties caimot 
agree upon any arbitrator. 

11. Even if it is assumed that the 
Court has a right either to refer the dis- 
pute to the arbitrators nominated by the 
parties or to a person of its own choice, 
that power cannot be allowed to be exer- 
cised arbitrarily. It is the duty of the 
Court to satisfy itself as to why it is not 
just to make a reference to the arbitra- 
tors named in the agreement or to the 
arbitrators to be selected by following the 
procedure prescribed in the agreement 
and whether an objection to the persons 
named in the agreement by any party is 
just. This, in my view, the lower Court 
has not done in this case. The observe- 
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tion of the lower Court that it is al- 
together unjust to appoint a person as an 
arbitrator who is in service of one of the 
contracting parties is unwarranted. There 
is nothing in law to prevent a party from 
agreeing to arbitration by the' other party 
to the contract or by its nominee. Such 
agreements are always upheld by the 
Court. There was, therefore, no justifi- 
cation for not folio-wing the procedure 
prescribed under Condition No. 63 of the 
General Conditions when the parties had 
agreed to abide by it. I may also observe 
that the lower Court did not follow -the 
proper procedure. On the cause being 
sho-wn by the defendant, the Court ought 
to have first record a fmding as to whe- 
■ther the cause shown was proper or not. 
On recording such a finding, the Court 
ought to have asked the parties to nomi- 
nate the arbitrators as pro-vided under 
Condition No. 63. At that stage, the Court 
could have taken into consideration any 
valid objections raised by the parties to 
the nomination of any of -the persons from 
the panel. Those objections could be any 
other objections than the objection which 
found favour with the lower Court. If 
there was any other just and sufficient 
cause, then only the Court could have 
appointed any other person as an arbitra- 
tor and could have made a reference to 
him. In this -view of the matter also the 
order of the lower Court cannot be sus- 
tained and must be set aside. 

12, In M/s D. Gobindram v. M/s 
Shamji K. and Co., AIR 1961 SC 1285 at 
pp. 1293-94, their Lordships of the 
Supreme Court observed:, 

"But the crux of the argrunent is that 
the pro-visions of sub-section (4) of S. 20 
read -with sub-section (1) ibid, cannot 
apply, and the Court, after filing the 
agreement, will have to do nothing more 
with it, and this shows that S. 20 is not 
applicable. This argument overlooks the 
fact that this is a statutory arbitration 
governed by its own rules, and that the 
powers and duties of the Court in sub- 
section (4) of S. 20 are of two distinct 
kinds. The first is the judicial fimction 
to consider whether the arbitration agree- 
ment should be filed in Court or not. That 
may involve dealing -with objections to 
the existence and validity of the agree- 
ment itself. Once that is done, and the 
Court has decided that the agreement 
must be filed, the first part of its powers 
and duties is over. It is significant that 
an appeal under S. 39 lies only against 
the decision on this part of sub-sec- 
tion (4). Then foUows a ministerial act of 
reference to arbitrator or arbitrators ap- 
pointed by the parties. That also was 
perfectly possible in this case, if the 
parties appointed the arbitrator or arbi- 
trators. If the parties do not agree, the 
Court may be reqiured to. make a deci- 


sion as to who shoiild be selected as an 
arbitrator, and that may be a function 
either judicial, or , procedural, or even 
ministerial; but it is unnecessary to decide 
which it is. In the present case the parties 
by their agreement have placed the 
power of selecting an arbitrator or arbi- 
trators (in which we include also the 
umpire) in the hands of the Chairman of 
the Board of Directors of the East India 
Cotton Association, Ltd., and the Court 
can certainly perform the ministerial act 
of sending the agreement to him to be 
dealt with by him. Once the agreement 
filed in Court is sent to the Chairman, the , 
Bye-laws lay do-wn the procedure for 
the Chairman and the appointed arbi- 
trator or arbitrators to follow, and that 
procedure, if inconsistent with the Arbi- 
tration Act, prevails. In our opinion, there 
is no impediment to action being taken 
Under S. 20(4) of the Arbitration Act.” 

These observations clearly indicate that 
the first, part of sub-section (4) enjoins a 
judicial function on the. Court of deciding 
the dispute as to whether -the agreement 
should be filed or not. Once that decision 
is taken by the Court, the latter part 
consists of merely a ministerial act of 
referring the dispute to the arbitrators 
named in the agreement. In that particu- 
lar case, the parties, by their agreement, 
had_ placed the power of selecting an 
arbitrator or arbitrators in the hands of 
the Chairman of the Board of Directors 
of -Ihe East India Cotton Association Ltd 
Their Lordships did not find anything 
wrong in such an agreement and no argu- 
ment was advanced before . their Lord- 
ships against the validity of such an 
agreement, ^is case thus indirectly sup- 
ports the -view I have taken. This case 
was relied on by the learned counsel for 
the contractor in support of his , conten- 
tions. I do not find anything in that case 
supporting his -view. 

13. The other case, relied on by the 
learned counsel for the contractors, is 
Union of India v. D. P. Singh, AIR 1961 
Pat. 228. In that case, the power to ap- 
point a sole arbitrator was given to one 
of the parties. That party made a default. 
The other party made an application 
Tmder Section 8(1) (a) of the Arbitration 
Act for appointment .of an arbitrator. 
The objection raised was that the appli- 
cation was not tenable. The argument 
was that clause (a) of Section 8(1) comes 
into operation where one or more arbi- 
trators are to be appointed by consent of 
parties and they do not agree in such ap- 
pointment. Where the arbitrator was to 
be appointed by one party alone, the 
pro-vision of clause (a) was not attracted. 
That contention was repelled by the 
learned Single Judge by observing that 
in such cases it is inherent in the arbitra- 
tion agreement itself that the nomination 
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of the arbitrator by the party, who is 
given the power to .appoint him, shall be 
deemed to have been made by the con- 
sent of both the parties and hence it was 
not necessary to make any express provi- 
sion that the appointment should be made 
by the consent of the parties. It was fur- 
ther observed in that case that xmder 
clause (2) of Section 8 the Court had dis- 
cretion to make its own appointment and 
no duty was cast on the -Court to consiilt 
the defaulting party and ^ve him an 
opportunity to make an appointment even 
where the defaulting party has the sole 
power under the arbitration clause to 
appoint the sole arbitrator. Shri Gupta 
cannot derive much assistance from this 
case for the simple reason that the pro- 
ceedings, in that case, were not initiated 
under Section . 20 of the Arbitration Act. 
I have already pointed out that Section 8 
and Section 20 operate rmder different 
circumstances and cannot be mixed up 
together. Apart from this, with due res- 
pect, I am not prepared to accept that a 
party in default loses its right of being 
consulted by the Court when an appli- 
cation under Section 8 is made for ap- 
pointment of an arbitrator. It may be 
that even after consulting the party the 
Court may not accept the person nomi- 
nated by the party for valid reasons; but 
the discretion of the Court cannot go to 
the extent of denying the right to the 
other party of making its submissions as 
to the choice of an arbitrator. 

14. In Union of India v. Goraldi 
Mohan, AIK 1964 All. 477, it was held 
that- where the contract between the 
Railway and the Contractor pro-vided for 
the appointment of two arbitrators, one 
to be selected by the Railway as the con- 
tractor’s nominee out of a panel of three 
names to be suggested by the Contractor, 
and the other to be appointed by the 
Railway, in which appointment the Con- 
tractor had no voice at all, it caimot be 
said that the arbitrators are_ to be ap- 
pointed by consent of parties so as to 
attract the applicability of Section 8. In 
that case, it was also pointed out; 

"The province of Section 8 and Sec- 
tion 20 is quite distinct. The former con- 
fers power upon the Court to appoint an 
arbitrator on an application imder Sec- 
tion 8 where the parties do not concxm 
in the appointment of an arbitrator and 
the latter entitles party to apply for fil- 
ing the arbitration agreement in Court 
and empowers the Court to make an order 
of reference to the arbitrator appointed 
by the parties and, in the absence of such 
appointment, to the arbitrator appointed 
by it.” 

This decision clearly indicates the 
scope of Section 20, namely, that under 
that section the Court has power to refer 
the matter to arbitration of persons ap- 
pointed by the parties and only where 


such appointment is not made that the 
Court makes its own choice. I respectfully 
concur with this decision. I may also refer 
to the decision of the Calcutta High Court 
in Union of India v. Himco (Indial Pri- 
vate Ltd., AIR 1965 Cal. 404 at pp. 407, 
408, wherein Bachawat J., delivering -the 
judgment of the Court, observed; 

"The arbitration agreement contains 
adequate and exhaustive machinery for 
appointment of arbitrators including sub- 
stitutional appointments in case the ap- 
pointed arbitrator refuses to act eta The 
fact that the appointed arbitrator has not 
yet signified his willingness to act as arbi- 
trator does not debar the Court from 
making an order of reference of the dis- 
pute to him. If he subsequently refuses 
to act as the arbitrator the procedure laid 
down in the arbitration agreement -will 
prevail and will have to be followed; see 
the observation in paragraph 26 read 
with paragraphs 6, 7 and 23 in the judg- 
ment of the Supreme Court in AIR 1961 
SC 1285”. 

This decision also emphasises the fact 
that the procedure prescribed imder the 
agreement, which is directed to be filed 
in an application under Section 20 of the 
Arbitration Act, is required to be follow- 
ed in selecting or appointing the arbitra- 
tors to whom the reference is to be made. 
This decision also indicates that the deci- 
sion of the Supreme Court was interpret- 
ed by the Calcutta High Court in the 
same manner in which I have interpreted 
it. 

15. For the abovesaid reasons, I am 
of the view that the lower Court was in 
error in appointing Shri Tayabji as the 
arbitrator in derogation of the procedure 
prescribed imder Condition No. 63 for 
appointment of arbitrators. The revision 
is, therefore, allowed, the order of the 
lower Court is set aside and the Court 
is directed to refer the dispute to -the 
arbitrators selected after folio-wing the 
procedure prescribed under Condition 
No. 63. The applicant shall get the costs 
of this petition. Hearing fee Rs. 200/-. 

Revision allowed. 
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Union of India, representing Northern 
Railway Administration, N. Delhi and 
another. Appellants v. Hukumchand and 
others. Respondents. 

First Appeal No. 71 of 1964, D/- 20-4- 
1968, against decree of the AddL Dist. J., 
Damoh, D/- 27-4-1964. 

(A) Railways Act (1890), S. 72 (old) — 
Goods accepted for carriage — Nature of 
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duty of the Railways — Proof _ of care 
taken by it — Mere fact that rain water 
entered the wagon and caused damage, 
held, would not fix liability on Railways. 
(Contract Act (1872), Ss. 151, 152 and 
161) — (Evidence Act (1872), Ss. 114, 101- 
104). 

The responsibility of a Railway admin- 
istration for the loss or destruction of 
goods delivered to the admimstration is, 
by virtue of S, 72 of the Railways Act, 
that of a bailee under Ss. 151, 152 and 
161 of the Contract Act. The Railway ad- 
ministration is not in the position of an 
insurer or a common carrier. S, 152 of 
the Contract Act, provides that a bailee, 
in the absence of any special contract, is 
not responsible for the loss etc., of the 
thing bailed, if he had taken the amount 
of care of it described in Sec. 151, that 
is, as much care of the goods as a man of 
ordinary prudence would imder similar 
circumstances, take of his own goods of 
the same quality as the goods bailed. The 
burden, therefore, lies upon the railway 
that it had taken that much care. When 
the goods are carried at 'railway risk’, the 
special facts and circumstances under 
which the consignment was handled are 
only known to the Railway administra- 
tion, and, therefore, it is for them to place 
that material before the Court for form- 
ing its opinion on the question whether it 
had taken as much care of the goods as is 
required of them. It follows that the rail- 
way administration has the duty of pro- 
ducing all the relevant material and their 
non-production may .iustify the raising 
of an adverse inference against them. 

(Para 5) 

Therefore, where the Railway had plac- 
ed sufficient material to show that proper 
and requisite precautions were taken by 
them to provide against any damage as 
may result from rainfall, the mere fact 
that rain-water did enter into the wagon 
and caused damage to the consignment is 
itself not sufficient to infer that adequate 
precautions were not taken and that it 
was on account of the negligence on the 
part of the railway administration or its 
servants. 

On the facts, it was held that the 
damage was caused due to natural causes 
by percolation of rain-water during a long 
journey from Bareilly to Damoh. In the 
absence of proof by the plaintiff that not 
only was the wagon was found to be 
defective at the arrival station but also 
that it was on account of the Railway ser- 
vants that it was or became defective, 
held, they could not succeed. AIR 1957 
Nag. 59 and AIR 1957 Madh. Pra. 157 and 
AIR 1917 P.C. 173, Foil. (Paras 5 to 7) 

(B) Railways Act (1890), S. 72 (old) — 
Negligence — Wagon certified as 'water- 
tight’ by visual test — Wagon found leak- 
' . ing after a long journey — 'Shower room’ 


test not performed — Absence of 'shower 
room’ test, held, did not prove negligence 
— 'Visrual test’ was also a proper one — 
Word 'water tight’, a mere descriptive 
term — It did not mean that wagon was 
actually water tight — (Words and Phrases 
t-r 'Water tighP). AIR 1933 Nag. 1, Foil. 

(P.ara 8) 

(C) Railways Act (1890), S. 72 ■ — Care 

to be taken by Railways — Goods sent by 
sealed wagon — Railway not boimd to 
inspect during transit. AIR 1937 Cal. 410, 
Foil. (Para S) 

(D) Railways Act (1890), S. 72 (old) 
and Rr. 31(2) and 47 of the General Rules 
for Acceptance, Carriage and Delivery of 
Goods Rules — Damage — Railway not 
bound to give open delivery — Remedy 
of consignee stated. 

A Railway administration Is not bound 
to give open delivery on demand of the 
consignee, nor has the consignee any right 
to insist that the consignment should be 
inspected before he can be called upon to 
take delivery, nor has he a right to insist 
that there should be an endorsement 
made in the Delivery Register as regards 
the actual condition of the goods, nor can 
he refuse to take delivery, if the Railway 
authorities fail so to do. The remedy of 
the consignee is to take the delivery of 
the goods in the condition in which they 
are found after giving notice to the officer 
giving delivery as to their condition and 
then sue the railway administration for 
shortage or damage, if any. Further,- 
Rr, 31(2) and 47 of the General Rules of 
Acceptance, Carriage and Delivery of 
Goods confirm the above. AIR 1931 Nag. 
29 & AIR 1948 Nag. 65 & AIR 1959 Madh, 
Pra. 276 & AIR 1966 Madh. Pra. 52, Folk 

(Paras 9 and 10) 

(E) Railways Act (1890), Ss. 72 and 
56 — Damages — Railway cannot insist 
on party’s accepting its assessment of 
damage — _ Non-delivery for. non-accept- 
ance of Railway’s terms, held, amounted 
to misconduct — Goods, not unclaimed 
property. 

The Railway authorilies insisted that 
the consignee should rniconditionaUy 
accept their assessment of damage and 
take delivery of the goods. The party felt 
that if they should accept and take deli-, 
very of the goods they would be prevent- 
ed from claiming any further sum for 
the loss suffered by them and therefore 
they did not take delivery of the goods. 

Held, that the Railway could not insist 
on such an acceptance by the party and 
its non-delivery under the circumstances 
amounted to misconduct.. (Para 14) 

Held further, that the Railway could 
not treat the goods as tmclaimed and sell 
it, especially when the consignee (as in 
this case) had paid the freight charges. 

(Para 14) 

(F) Railways Act (1890), iSs. 55 and 
56 — ; Railway’s right to sell goods con- 
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sipied ~r Prior demand for payment of 
a fixed sum necessary. 

The right of the K^way administralion 
to sell the goods consigned under S. 55(1) 
of the Railways Act on accoimt of failure 
to pay demurrage, wharfage or other 
charges due to the Railways, does not 
arise in the absence of a demand for pay- 
ment of a fixed sum. Therefore, notices 
by railway to the eSect that if they did 
not hear anything in the matter of taking 
delivery of the goods consigned to the 
party, the notices should be treated as 
those issued under Ss. 55 and 56 of the 
Act, is not sufficient compliance with the 
provisions and the sale of goods by a 
Railway vmder those circumstances is in- 
valid. There should also be publication of 
the proposed sale in local newspapers as 
required under S. 55(2). AIR 1927 All. 
220 & AIR 1938 P.C. 12 & AIR 1958 Mad. 
321, FoU. (Paras 14 & 15) 

Cases Referred; Chronological Paras 

(1966) AIR 1966 Madh. Pra. 52 (V 53) 

= 1965 Jab. L. J. 1001, Union of 
India v. Ibrahim Gulaba Tobacco 
Merchant 9 

(1959) AIR 1959 Madh. Pra. 276 
(V 46) = 1959 M.P. L.J. 701, 
Managing Agents (Martin & Co.) 

V. Seth Devakinandan 9 

(1958) AIR 1958 Mad. 321 (V 45) = 

ILR (1958) Mad. 342, G. P. Ven- 
kataraman & Co. v. Union of 
India 16 

(1957) AIR 1957 Madh. Pra. 157 
(V 44) = 1957 M.P. L.J. 153, Nat- 
war Lai V. Union of India 6 

(1957) AIR 1957 Nag. 59 (V 44) = 

1956 Nag. L. J, 337, Asaram v. 

Union of India 5 

(1948) AIR 1948 Nag. 65 (V 35) = 

ILR (1947) Nag. 335, Jusuf & Ismail 
Co. V. Governor General in 
Council 9 

(1938) AIR 1938 P.C. 12 (V 25) = 65 
Ind. App. 21, Secy, of State v. 
Sunderji Shivji and Co. 16 

(1937) AIR 1937 Cal. 410 (V 24), 

Bengal Nagpur Railway Co. v. 

M/s. Haji Lauj Abdulla .8 

(1933) AIR 1933 Nag. 1 (V 20) =144 
I. C. 204, Secretary of India v. 

Seth Laxmi Narain 8 

(1931) AIR 1931 Nag. 29 (V 18)= 

27 Nag. L. R. 230, G.I.P. Railway 
Co. V. Firm of Manekchand 
Premji 9, 16 

(1927) AIR 1927 All. 220 (V 14) = 

ILR 49 All. 300, Bengal and 
. North-Western Railway v. Matru 
Ram 15 

(1917) AIR 1917 P.C. 173 (V 4) = 

20 Bom. L. R. 735, Dwarkanath 
V. R. S. N. Co. Ltd. 6 

K. V. Tambey and P. R. Padhye, for 
Appellants; H. S. Verma and J. L. Verma, 
for Respondents. 

A. P. SEN, J.:— This appeal, filed by 
the Union of India, as representing 


Northern and Central Railways, is 
directed against a decree of the Addi- 
tional District Judge, Damoh, dated 27th 
April 1964, decreeing the plaintifis’ claim 
for damages due to non-delivery of goods 
occasioned by their alleged negligence 
and/or misconduct. 

2. The relevant facts are these. M/s. 
H. R. Sugar Factory Ltd., Bareilly con- 
signed 182 bags of crystal sugar Ex- 
Bareilly, on the Northern Railway, on 
i3th June 1955, for their carriage to 
Damoh, on the Central Railway, under 
R/R No. 355490, at Railway risk. The 
goods were consigned to self, and the 
railway receipt endorsed to the plaintiffs, 
being their purchasers for value. The 
consignment reached its destination on 
28th June 1955, and was unloaded the 
same day, by the unloading Foreman in 
the presence of one of the plaintiffs. They 
found that some of bags were damaged 
by rain. Their immediate reactions were 
different. The plaintiffs, through their 
representative _ Gajraisingh, served a 
notice on Station Master, Damoh, making 
a demand for open delivery after assess- 
ment alleging that all the bags of sugar 
were damaged by wet, while the Unload- 
ing Foreman in his Damage and Defici- 
ency message stated that some of the 
bags were damaged. In consequence, the 
Assistant District Commercial Inspector, 
Sagar, as per Assessment Memo dated 
10th July 1955, assessed the damages at 
Rs. 244.37 P. but the plaintiffs signified 
their non-acceptance of assessment and 
unwillingness to accept any delivery un- 
less they were allowed to enter in the 
Delivery Register that aU goods were 
drenched wet. The Assistant District 
Commercial Inspector, Sagar, then sent a 
letter dated 11th July 1955 asking the 
plaintiffs to take delivery within 3 days 
failing which the consignment was to be 
treated as lying at their risk subject to 
payment of wharfage. The plaintiffs did 
not favourably react to this. The District 
Commercial Superintendent reached 
Damoh a few days later, and after inspec- 
tion of the goods, offered Rs. 450/- as 
damages to the plaintiffs but they did not 
accept this offer and, instead, served 
notices imder Section 77 of the Railways 
Act, read with Section 80 of the Civil 
Procedure Code. The District Commercial 
Superintendent, made a re-assessment of 
damages at Rs. 655.50 P., as per Assess- 
ment Memo, dated 23rd September 1955. 
The plaintiffs, however, refused to accept 
this assessment, saying that all the bags 
were damaged by wet and that their loss 
was to the extent of Rs. 2000/- and made 
endorsements to that effect both in the 
original assessment memo and also on 
the copy delivered to them. 

The Divisional Commercial Superinten- 
dent sent them notice dated 26th Septem- 
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ber 1955 asking the plaintiffs to effect 
delivery within 15 days on reasonable 
assessment, and failure of which, they 
should treat it as, a notice under Sec- 
tions 55 and 56 of the Eailways Act. It 
also stated that the railways would not 
permit making of an entry in the Deli- 
very Register by the plaintiffs indicating 
the extent of their loss. In response to 
this, the plaintiffs by their reply dated 
20th October 1955, made a grievance 
that the Railway station authorities, at 
Damoh, were not allowing the making of 
an endorsement in the Delivery Register 
and imless this was allowed, they would 
be imwilling to take delivery. 

As a result, the Claims Inspector of the 
Central Railways, Bombay, came down to 
Damoh, for the sole purpose of effecting 
a settlement. Samples of both goods and 
damaged stuff were taken from the con- 
signment lying in the Goods shed, 
Damoh. and shown to local merchants. It 
was found that good stuff would sell 
Rs. 30/- and damage stuff Rs. 20/- per 
Bengali maund. He accordingly made an 
offer of Rs. 1500/- as damages in full and 
final settlement of the claim but this 
offer was unreasonably turned down and 
his attempt to effect a settlement proved 
to be abortive. The plaintiffs, instead, 
remitted railway freight amounting to 
Rs. 777.78 P., to the General Manager, 
Central Railways, Bombay, by a bank 
draft, but the same was returned on the 
ground that it should have been made to 
the order of the Chief Cashier, Central' 
Railway, Bombay, or paid to the Station 
Master, Damoh. After a further corres- 
pondence, the goods were ultimately des- 
patched to the Unclaimed Goods Office, 
Wadi Bunder, for sale by auction, and 
they were eventually sold for Rs. 12,300/7 
on 20th March 1956. 

The plaintiffs then served notices under 
Section 77 of the Railways Act, read with 
Section 80 of the Civil Procedure Code, 
on 24th and 26th April 1956, but their 
claim went unsettled. The Superintendent 
of Claims, Central Railway, by a notice 
of demand dated 1st June 1956, asked 
them to pay Rs. 14,497/- as freight and 
wharfage charges. On these facts, the 
plaintiffs claimed Rs, 19000/- as damages 
for, non-delivery of the goods, wMch 
comprised of these items, namely price, 
loss of profits at 20%. interest and other 
charges. The Northern & Central Rail- 
ways filed a joint written statement dis- 
putiijg the claim. The Railways alleged 
that* the plaintiffs themselves were res- 
ponsible for non-delivery of the goods 
as they were imreasonably insisting on 
their right to make an entry in the Deli- 
very Register as regards their actual loss. 
They asserted . that the plaintiffs should 
have withdrawn their claim to take open 
delivery, and instead, taken delivery 
without assessment after paying ■ the 
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freight due. The Railways claimed that 
the non-delivery was the result of plain- 
tiffs’ own wrongful conduct and- they 
were, therefore, not entitled to claim any 
damages. As regards the proceeds of the 
sale of the tmclaimed goods, it was as-, 
sorted that Rs. 14,497/- were due to the 
Railways on account of (i) freight, from 
Bareilly to Damoh, Rs, 777.87 P., (ii) 
wharfage charges, Rs. 12,627.50 P., and 
freight, . from Damoh to Wadi Bunder, 
Rs. 1,091.62 P., and after adjustment of 
these items, nothing was due and pay- 
able to the plaintiffs, 

3. This Court had remanded the suit 
for a retrial after framing certain addi- 
tional issues, in First Appeal No. 88 of 
1958, dated 22nd September 1961; The 
findings now reached by the trial Court 
are these, (i) damage to the consignment 
was due to leakage of rain-water into the 
wagon during its transit from Bareilly, 

(ii) although the wagon in which the 
goods were loaded by the Northern Rail- 
way was certified to be "W.T.W.”, it 
was, in fact, a leaking and not water-tight 
wagon, and there were openings in its 
roof through which water had leaked, 

(iii) that in certifying a defective wagon 
as water-tight, that railway administra- 
tion was guilty of negligence and/or mis- 
conduct, (iv) its negligence lay in testing 
the wagon by a visual test and not in a 
shower room, (v) the plaintiffs were not 
justified in insisting upon their right to 
an open delivery after assessment of pro- 
per damages and in making an entry in 
the Delivery Register as regards the 
actual condition of the goods, (vi) the 
Central Railway was also not right in 
imposing a condition that delivery should 
be taken on acceptance of assessment as 
made by its servants, and, therefore, the 
non-delivery was due to its misconduct, 
(vii) the s^e of the goods as unclaimed 
goods by auction, at Wadi Btmder, was in 
violation of the requirements of Sec- 
tions 55 and 56 of the Railways Act and, 
therefore, invalid, (viii) no wharfage of 
Rs. 12,629.50 P. was payable due to want, 
of a notice of demand nor was Rs. 1,091- 
62 P. payable as freight from Damoh to 
Wadi Bunder; (ix) plaintiffs were, how- 
ever, liable to pay Rs. 777.87 P., on 
account of freight from Bareilly to 
Damoh. As a result of these findings the 
tri^ Court has decreed the plaintiffs’ 
claim for Rs. 16,029.50 P., inclusive of 
profits at 12% on the total outlay as 
reasonable damages. 

4. At the very outset, the learned 
counsel appearing on behalf of the 
Union of India, rightly tried to confine 
the appeal to a consideration of the ques- 
tion, whether the non-delivery of the 
goods was the result of the plaintiffs’ 
own wrongful conduct, or, was it due to 
the railways’ arbitrarily imposing condi- 
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tions on , taking of delivery. That really 
is the only question that arises in the 
suit itselt It is a suit for damages for 
non-delivery resulting from alleged re- 
fusal by the railways to give delivery 
except on terms imposed by them. The 
cause of action alleged in the notices 
under Section 80 of the Civil Procedure 
Code, is also of that nature. The rest of 
the facts stated are only statements of 
fact leading to the claim. Nevertheless, 
we think it necessary and desirable to 
deal with all aspects of the claim, as 
reflected in . the issues framed, in view 
of the directions contained in this Court’s 
judgment in First Appeal No. 88 of 1958, 
dated 22nd September 1961, remanding 
the suit for retrial on certain additional 
issues. 

5. The first question for consideration 
Ss, whether the damage to the consign- 
ment was due to the negligence of the 
Northern Railway administration in load- 
ing the goods in a defective wagon at the 
starting station, or, was it due to circum- 
stances beyond their control. The respon- 
sibility of a Railway administration for 
the loss or destruction of goods delivered 
to the administration is, by virtue of 
Section 72 of the Railways Act, that of 
a bailee tmder Sections 151, 152 and 161 
of the Contract Act. The Railway admin- 
istration is not in the position of an 
insurer or a common carrier. Section 152 
of the Contract Act, provides that a 
bailee, in the absence of any special con- 
tract, is not responsible for the loss etc., 
of the thing bailed, if had taken the 
amount of care of it described in S. 151, 
that is, as much care of the goods as a 
man of ordinary prudence would under 
similar circumstances, take of his own 
goods of the same quality as the goods 
bailed. The burden, therefore, lies upon 
the railway that it had taken that much 
care. When the goods are carried at 'rail- 
way risk’, the special facts and circum- 
stances under which the consignment was 
handled are only known to the Railwa,y 
administration, and, therefore, it is for 
them to place that material before the 
Court for forming its opinion on the 
question whether it had taken as much 
care of the goods as is required of them. 
(See, Asharam v. Union of India, AIR 
1957 Nag. 59). It follows that the railway 
administration has the duty of producing 
all the relevant material and their non- 
production may justify the raising of an 
adverse inference against them. 

6. The learned Judge is not right in 
observing that the fact that rain-water 
did enter into the wagon and caused 
damage to the consignment was itself 
sufficient to infer that adequate precau- 
tions were not taken. There is, however, 
no justification for drawing any such 
inference in this case because the rail- 
ways have placed sufficient material 


showing that proper and requisite pre-' 
cautions were taken by them to provide 
against any such contingencies. The 
damage to the goods was not attributable 
to_ any negligence on the part of the 
railway administration or its servants, 
but it was caused due to natural causes 
by percolation of rain-water during a 
long journey from Bareilly to Damoh.' 

In like circumstances, this Court in 
Natwarlal v. Union of India, 1957 M.P. 
L.J. _153=(AIR 1957 M.P. 157). held that 
no liability can be fastened on the rail- 
way administration merely on account of 
damage due to water percolating during 
rains in a long journey stating: 

"They were, therefore, bound to take 
only the amount of care which has been 
enjoined on a bailee imder Section 151 
of the Indian Contract Act, 1872. As has 
been held in Dwarkanath v. R. S. N. 
Co.. Ltd., AIR 1917 P.C. 173, the burden 
of proving negligence on the part of the 
servants of the carrier is on the plain- 
tiff. There is no proof of any such negli- 
gence on their part. In the absence of 
evidence of want of due diligence, the 
mere fact that great damage was done to 
the goods cannot raise an inference of 
negligence, when it could be caused in 
the long course of the journey on account 
of natural forces." 

7. The Railway administration having 
discharged the burden of showing that 
it had taken as much care of the goods 
as was required of them, it became 
necessary for the plaintiffs to have estab- 
lished that not only that the wagon was 
foimd defective at the arrival station, 
but also that it was on account of negli- 
gence of the servants of the Northern 
Railway administration that it was or 
became defective. But this they have not 
proved. They have examined the con- 
signor’s representative, Har Govind, 
(P.W. 15), but he does not say that the 
wagon was not in a good condition. On 
the other hand, the evidence on the side 
of the defendant, of R. D. Saxena, Goods 
Clerk, Bareilly, (D.W. 5), is that the 
loading of the goods into the wagon was 
done by the consignor at its factory- 
siding, and there was no protest that a 
defective wagon had been supplied. He 
further states that one Jageshwarl 
Prasad, the consignor’s agent was present 
and the wagon after a thorough check-up 
in his presence, was certified to be 
"water-tight”. The Forwarding note. 
Ex. D-5, executed by Jageshwarl Prasad, 
on behalf of the consignor and the Goods 
Clerk, R, D. Saxena contains an entry to 
the following effect: — 

"Wagon jointly examined and found 
water-tight by visual test.” 

This evidence does not seem to have been 
challenged or contradicted on behalf of 
the plaintiffs. It is, therefore, clear that 



60 M. P. [Prs. 7-101 Unlcm of India v. Hukumchand (Sen J.) , - A. IB. 


there is evidence that the wagon was in 
a good condition when it left Bareilly, 
but it was found in a leaky state when 
it arrived at Damoh. The defect in the 
wagon that was discovered at Damoh 
might be due to causes other than negli- 
gence of the railway company. Unless 
the plaintiffs succeed in definitely estab- 
lishing that the injury to their goods was 
due to want of care of the railway ser- 
vants and that the cause of such injury 
was their negligence and nothing else, 
they are not entitled to succeed on mere 
surmise. 

8. The trial Court has held the North- 
ern Railway administration liable for its 
alleged negligence and/or misconduct, in 
certifying a defective wagon to be water- 
tight. It was of the view that negligence 
lay in employing a "visual test” when 
the wagon should really have been taken 
to a "shower-room”, stating: 

"It is so very surprising that the learn- 
ed counsel for the defendants vehemently 
argued that this was the only test possi- 
ble and that no other test was available 
throughout the Railways in India. It is 
conceivable, if this statement of the 
learned counsel for the .defendants is 
true, that the Railway Adnunistration 
does not have "shower” rooms for testing 
the wagons. If it is so, it is high time that 
this glaring deficiency is removed.” 

We find no warrant for the view that the 
"visual test” was not a proper test, and 
there appears no basis for holding that 
the railway administration to be negli- 
gent in not testing the wagon in a 
"shower-room”. The term "water-tight” 
is used as descriptive of a type of wagon 
and it is not to be understood as a guaran- 
tee that it is actually water-tight, although 
it is supposed to be so. (See, Secretary of 
India v. Laxmi Narain, AIR 1933 Nag. 
1). The learned Judge assumes that the 
goods were loaded in a le^y wagon. As 
we have pointed out, there 'is no evidence 
in support of this finding. If, there is any 
evidence upon this point it is just the 
other way. The goods were sent in the 
midst of rainy-seasoru and they took 
nearly 15 days to arrive at their destina- 
tion. It is possible that the wagon got 
damaged on the way by the elements or 
by some other cause not referable to the 
negligence of the railway servants. When 
the wagon was a sealed wagon it was no 
part of their duty to . cause inspection 
of the goods during transit (see, Bengal 
Nagpur Railway Co. v. M/s Haji Lauj 
Abdulla, AIR i937 Cal. 410). Nor is the 
learned Judge right in suggesting that 
their liabilily arises by reason of their 
failure to paint the words, "W.T.W.” out- 
side the wagon because the painting of 
these letters would not have prevented 
the rain-water from percolating into the 
wagon through crevices. We, accordhrgly. 


hold that the alleged damage to the 
goods was not attributable to any negli- 
gence and/or misconduct on the part of, 
the Northern Railway administration, or 
its servants but the damage was due to 
natural causes by percolation of rain- 
water during the long journey from 
BareiUy to Damoh. 

9. The next question is, whether the 
non-delivejy of the goods was the result 
of the plaintiffs’ own wrongful conduct. 
The law is clear on the subject. This 
Court has repeatedly stated that a rail- 
way administration’ is not bound to give 
open delivery on demand of . the con- 
signee, nor has the consignee any right 
to insist that the consignment should be 
inspected before he can be called upon 
to take delivery, nor has he a right to 
insist that there should be an endorse- 
ment made in the Delivery , Register as 
regards the actual condition of the goods, 
nor can he refuse to take delivery, if the 
railway authorities fail so to do. The 
remedy of the consignee, is to take the 
delivery of the goods in the condition in 
which they are found after giving notice 
to the officer giving delivery as to their 
condition and then sue the railway ad- 
ministration for shortage or damage, if 
airy. (See, G.I.P. Railway Co. v. Finn of 
Manekchand Premji, 27 Nag. L. R. 230= 
(AIR 1931 Nag. 29); Jusuf & Ismail Co. 

V. Governor General-in-Council, ILR 
(1947) Nag. 335= (AIR 1948 Nag. 65)? 
Managing Agents (Martin and Co.) v, Setii 
Deokinandan, AIR 1959 Madh. Pra. 276? 
and Union of India v. M/s Ibrahim Gulaba 
Tobacco Merchant, AIR 1966 Madh, Pra. 
52). 

10. The next question . for considera- 
tion is, whether the non-delivery of the 
goods was as a result of the plaintiffs’ 
refusal to take delivery, or, was it due 
to the imwillingness of the defendants to 
give delivery without attaching any spe- 
cific condition. We have already indicated 
that a conrignee of the goods is not 
entitled, as of a right, to claim open deli- 
very. The trial Court has held that while 
that plaintiffs were justified in informing 
the authorities about the damaged condi- 
tion of the goods and asking for an assess- 
ment, they certainly were not justified 
in refusing to take detivery of the damag- 
ed goods on the pretext that they were 
not aUowed to make an entry in the Rail- 
way Register of their own assessment. / 
Apart from the . authorities cited, that 
conclusion is irresistible from the terms 

of Rule 31(2) and Rule 47 of the Gener^ 
Rules for Acceptance, • Carriage & Deli- 
very of Goods. Under Rule 31(2), a con- 
signee is bound to talce delivery within 
the time indicated therein, imder normal 
circumstances, Le., within reasonable 
time. The reasonable time may vary in 
individual and special cases. Normally, 
as per the rule, the reasonable time with- 
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Jn which delivery should be taken, would 
be the free time allowed for demurrage 
and wharfage on railways. Rule 47 pro- 
vides that tile consignee is bound to take 
delivery of the entire consignment even 
though part of it is found damaged. 

11. The trial Court then proceeds to 
fix the responsibility for non-delivery of 
the defendants, stating that they had 
forgotten to offer an “unencumberM” or 
rather "unconditional” delivery to the 
plaintiffs, in terms of Paras 161-1 and 
161-11 of the Rules relating to Reporting 
of Damages, Deficiencies, or loss of 
Goods. It was of the view that the "advent 
of the Claims Department in the picture" 
created a new problem and this problem 
was created more by carelessness than 
by malice or forethought, by their offer- 
ing delivery on certain conditions. Since 
such conditions offered, namely, their 
agreeing in writing to the assessment was 
not acceptable, the plaintiffs could not 
take delivery. With regard to the corres- 
pondence that passed on the subject, it 
has observed: 

"The trend of the correspondence clear- 
ly reveals that it was only after the plain- 
tiffs agreed to the assessment of the rail- 
way authorities, that the delivery would 
be effected, or, rather the arrangement 
would be made to effect the delivery. It 
is thus, clear that the defendants were 
never willing to give delivery, or offer 
delivery of the goods to the plaintiffs, 
without specific conditions.” 

It then proceeds to consider Exs. P-23, 
24 and 25 relied upon by the railway for 
showing that they were always ready to 
give delivery but the plaintiffs were ada- 
mant and had defaulted. After considera- 
tion of this material, .the Court holds that 
these letters do not constitute an imcon- 
ditiohal offer to give delivery but were 
meant to make the giving of delive^ 
conditional upon the plaintiffs entering in 
me Delivery register that the assessment 
has been accepted by them. Eventually, 
the Court reached the conclusion that the 
defendants were never willing to give 
delivery unless and irntU the plaintiffs 
agreed to accept their assessment of. the 
damages. In that view, the plaintiffs were 
held to have been justified in refusing the 
dehvery since they did not agree with the 
assessment made by the authorities. It 
also held that the defendants could not 
treat the goods as imclaimed property 
and take it to Wadi Bunder for sale, and, 
therefore, could not claim any wharfage 
or freight from Damoh to Wadi Bunder 
from the plaintiffs. 

12. The learned counsel for the ap- 
pellant, challenges the finding on the 
ground that it proceeds on a mis-reading 
of these documents out of their context. 
It is urged that these letters were written 


m response to the plaintiffs’, letters and 
i^ess they were read in that sequence, 
me real import of these 3 documents, 
Exs._ P-23, P-25 and P-26, cannot be ap- 
preciated. We have already referred to 
the sequence of events, with advertence 
to the correspondence, at the beginning 
of this judgment and it is needless for 
us to set them out again in detail. Suffice 
it to say, that even though Exs. P-23, P- 
25 and P-26 were in response to the plain- 
tiffs'’ letters, these documents clearly be- 
tray the mind of the railway authorities 
that they were not prepared to give deli- 
very except on their terms. The construc- 
tion placed by the learned Judge on the 
terms of these letters is clearly borne out 
by the language employed. 


13. When the plaintiffs were compell- 
ing the railway administration to grant 
them open delivery after a proper assess- 
ment of damages on their being permit- 
ted to make an entry in the Delivery 
Register as regards the actual condition 
of the goods, they were insisting on some 
thing to which they were not, in law, 
entitled. This action of the plaintiffs 
was not justified because there is no pro- 
vision in law or rule which alleges the 
Railway administration to make, or allow 
to be made in its Delivery register any 
entry of this kind alleging that the goods 
consigned are received in damaged condi- 
tion. When the plaintiffs found that the 
railway administration was not willing 
to accept their terms, their only alterna- 
tive was to Vidthdraw their claim to take 
open delivery, and instead, to have taken 
delivery -without any assessment of 
damages after payment of freight imder 
Rule 58 of the General Rules. 


14. Nevertheless, Central Railway ad- 
ninistration was not, thereby, exonerated 
)f its liability. It was equally unreason- 
able in detaining the goods and refusing 
:o give delivery to the plaintiffs except on 
ts terms, i.e., on unconditional acceptance 
)f the assessment. That was not a forth 
ight attitude to be adopted by the rail- 
vay administration. By its insistence pn 
:he terms imposed, the railway adiniiM- 
xation deliberately misled the plaintms 
nto thinking that there was no other 
nanner of taking dehve^ except on the, 
erms suggested. It should have, -when it‘ 
bund that the plaintiffs were being un- 
leasonable in their attitude, asked them, 
n take delivery -without any assessment; 
)f damages on payment of freight. For 
;hese reasons, we uphold 
•eached by the trial Court -that -^e^non- 
ielivery -was due to -the misconduct of 
he Central Railway administration mi 
efusing to give delivery except on the 
erms arbitrarily imposed by .1^ 

hese circumstances, the findmg that the 
lefendants could not treat the Roods as, 
mclaimed property and take it to Wadi, 
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Bunder for sale, must also be affirmed. 
It necessarily follows that they cannot 
claim wharfage or freight from Damoh. 
to Wadi Bimder from the plaintiffs. 

15. Even otherwise, the question then 
is, whether the Central Railway adminis- 
tration can disclaim all liability by falling 
back on their powers imder Sections 55 
and 56 of the Railways Act. It is well 
settled that the right to sell under Sec- 
tion 55(1) on account of the failure ' to 
pay demurrage, wharfage or other 
charges, due to the redlways, does not 
arise in the absence of a demand for pay- 
ment of a fixed sum. (See, Bengal and 
North-Western Railway v. Matru Ram, 
AIR 1927 All. 220). Now, the Assistant 
District Commercial Inspector’s letter. 
Ex. P-23, dated 11th July 1955, the Dis- 
trict Commercial Superintendent’s letter. 
Ex. P-25, dated 26th September 1966, and 
the Superintendent oi Claims’ letter. Ex. 
P-26, dated 21st November 1955, merely 
stated that full wharfage would be 
chargeable if they did not hear within 3 
days anything in the matter, or, that 
these letters should be treated notices 
under Sections 55 and 56 of the Rail- 
ways Act, and that if there was a failure 
to effect delivery within 15 days, the con- 
signment was to be disposed of vmder the 
provisions of those _ sections. Nowhere 
had the Central Railway administration 
claimed any specific ascertained sum by 
way of wharfage charges, and without 
serving any notice of demand for pay- 
ment of a specific sum, the Central Rail- 
ways appear to have transferred the 
goods from Damoh to their Unclaimed 
Goods Office at Wadi Bunder, despite 
protests of the plaintiffs and without 
reference to them, and eventually sold 
them by public auction for Rs. 12,300/- 
on 20th March 1956. The plaintiffs were 
first intimated of this fact after the sale, 
by the Superintendent of Claims’ letter. 
Ex. P-27, dated 31st May 1956, in response 
to their notice under Section 50 of the 
Civil Procedure Code claiming Rs. 1900/- 
as damages for non-delivery of the con- 
signment. 

’The sale could not be for recovery for 
unpaid freight because the plaintiffs had 
already tendered Rs. 777.87 P., by their 
Bank draft dated 31st October 1955. ■ At 
any rate, there was no failure on ,< their 
part to pay the freight on demand made. 
As regards the wharfage charges, the 
right to sell would not arise merely be- 
cause wharfage, ‘became payable, but 
there had.to.be an actual demand for 
payment of a definite amotmt by way of 
wharfage. The sale was, 'therefore, not 
in terms of Section 55. 

16. In 27 Nag. L. R. 230= (AIR 1931 
Nag. 29) (supra) Staples, A. J. C., after 
stating that a consignee has no right to 
make any remarks in the Railway Com- 


pany’s delivery books, held that if he 
refuses to take delivery, "he cannot sue 
the railway company for wrongful con- 
version of the goods if the Company sells 
the goods after giving notice under Sec- 
tion 55 of the Railways Act.” The portion 
extracted clearly implies that the giving 
of a notice of sale to the consignee is man- 
datory. 

In Secretary of State v. Sunderji Shivji 
and Co., AIR 1938 P.C. 12, their Lord- 
ships of the Privy Coimcil stated: — 

"A notice under Sections 55 and 56 of 
an intention to sell at a public auction 
cannot be sufficient effective unless it 
specifies time of public auction and, the 
nature of goods intended to be sold and 
all other particulars necessary to enable 
the members of public to appreciate 
which is intended to be put for sale at the 
public auction”. 

Admittedly, the alleged auction sale at 
■Wadi Bunder on 20th March 1956, had 
been held without notice as required by 
Section 56(1), and, without publication in 
local newspapers as enjoined by Sec- 
tion 55(2). 

We must, accordingly, hold that the 
alleged sale was not valid, and the Central 
Railways cannot rely on the protection 
given by the Act. In that view, the sale 
being contrary to the provisions of sta- 
tute, was without legal authority and 
wrongful and the Central Railway ad- 
ministration is, therefore, guilty of con- 
version. (See, G. P. Venkataraman . and 
Co. V. 'Union of India, AIR 1958 Mad. 321). 
The measure of damages for conversion 
would be the value of the goods as re- 
ceived at Damoh in a damaged condition. 

17. Thus the plaintiffs are entitled to 
recover the bijak price Rs. 14,208.69 P. 
of bags of crystal sugar purchased by 
them from M/s N. R. Sugar Factory, 
Bareilly, less Rs. 1980.50 P., representing 
the extent of damage to the goods suffer- 
ed during transit' as found by the trial 
Court which must fall on them, accord- 
ing to the finding reached by us, and 
less freight Rs. 778.81 P., froni Bareilly 
to Damoh which, in any event, is payable 
•by them under the contract of carriage. 
Besides, they are also entitled to recover 
Rs. 26.81 P., and Rs. 28.44 P., paid to- 
wards both commission and . interest. 
Their claim for Rs. 3059.44 P., as . profits 
at 20% of the total outlay, is, however, 
disallowed because they . were equally 
responsible for this unfortunate trend of 
events and for this reason also they must 
be disallowed their costs throughout. 
They are further not entitled to reim- 
bursement of any Octroi duty or cartage 
or labour charges because none was in- 
curred nor any notice and other charges. 
The resultant nett claim works out like 
this: — 
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"Bijak price 

Bank Commission 

Bank interest 

Less (i) Extent of 
damage. 

(ii) Freight. 


18. The result is that the appeal part- 
ly succeeds and is allowed. The decree 
of the trial Court is modified, by decree- 
ing a nett claim of the plaintiffs to the 
ejrtent of Es. 11,505.63 P., as worked out 
in the foregoing paragraph, but their 
cross-objection is disallowed. The costs 
shall be borne by the parties themselves 
as incurred. 

Appeal partly allowed. 

Cross-objections dismissed. 


AIR 1970 MADHYA PRADESH 63 
(V 57 C 16) 

SHIV DAYAL AND R. J. BHAVE. JJ. 

Nowrozabad Colliery Mazdoor Sangh, 
Petitioner v. F. Jeejeebhoy and another. 
Respondents. 

Misc. Petn. No. 445 of 1966, D/- 17-2- 
1969. 

(A) Constitution of India, Art. 226 — 
Industrial Disputes Act (1947), Ss. 10-A 
and 10 — Arbitrator under S. Ifl-A — He 
is 'person’ within Art. 226 — Writ can be 
issued against him. 

An arbitrator appointed under S. 10-A 
of the Industrial Disputes Act is a 'per- 
son' within the meaning of Art. 226 of 
the Constitution and is therefore ami- 
able to the writ jurisdiction of the High 
Court and a certiorari will iss.ue to quash 
his award on well settled principles; for 
instance, where he acts without jurisdic- 
tion or in excess of jurisdiction, or where 
there is an error apparent on the face 
of the record, or there is violation of the 
principles of natural justice. 

(Para 14) 

The Constitution gives vdde powers to 
the High Court to issue directions, orders 
or writs to any person or authority, and 
is not conditioned or Ihnited by the re- 
quirement that writs can be issued only 
against orders of Courts or Tribunals. 
Thus, although an arbitrator appointed 
under Section 10-A is neither a Tribunal 
nor is he a statutory arbitrator within the 
definition given by Lord Goddard, C. J. 
in 1953-1 All. E. R. 327, yet having regard 
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to the statutory provisions an arbitration 
imder Section 10-A of the Act has all the 
attributes of a statutory arbitration under 
Section 10. The appointment of an arbi- 
trator under Section 10-A depends on a 
mutual agreement of the parties and the 
choice of the arbitrator is also entirely 
theirs, but the rest is regulated by the 
Act and the statutory rules. The proceed- 
ings before him are quasi-judicial in 
nature. He has to function within the 
limits of his powers as defined by the 
Act_ and the statutory rules. Therefore, 
he is a statutory arbitrator in this sense. 
AIR 1963 Ker. 324, Foil. (Paras 12. 14) 

(B) Industrial Disputes Act (1947), 
Ss. 10-A and 10 — Reference under S. 10 
to Tribimal — Reference withdrawn by 
consent of parties — Withdrawal of re- 
ference held tantamount to its having 
not made at all — Arbitration under 
S. 10-A thereafter is not illegal — Party 
taking part in proceedings without object- 
ing to jurisdiction of arbitrator — Party 
is estopped from taking plea that the 
Arbitrator had no jurisdiction to make an 
award — (Evidence Act (1872), S. 115) — 
(Constitution of India, Art. 226). 

(Para 16) 

(C) Industrial Disputes Act (1947), 
Ss. 10-A and 10 — Reference under S. 10 
— Parties can withdraw reference, and 
refer dispute to arbitration under S. 10-A. 

When a reference is made to a Tribu- 
nal under S. 10 of the Act, the Tribunal 
is not bound to decide it on merit and it 
has jurisdiction to allow the parties to 
withdraw the reference. (Para 17) 

If the Tribunal can act on a compro- 
mise, there is nothing in the Act to ex- 
clude the particular kind of compromise 
under which the parties amicably decide 
upon the machinery and the arbitrator of 
their own choice for resolving their dif- 
ferences, and seek the sanction of the 
Tribunal for the withdrawal on such a 
basis. No doubt, the Tribunal must be 
satisfied before such a joint request is 
accepted that there is nothing unfair, im- 
proper or unjust. AIR 1960 Ker 31, Foil. 

(Para 17) 
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Dabir and I. M. Nanawati, for Respon- 
dents. 

SHIV DAYAL, J.: — This is a petition 
xmder Articles 226 and 227 of the Con- 
stitution for a writ of certiorari to quash 
and set aside the award made under Sec- 
tion 10-A of the Industrial Disputes Act 
(hereinafter called the "Act”) by. Shri P. 
Jeeieebhoy, the sole arbitrator (respon- 
dent No. 1), which award was published 
in the Gazette of India, Part II, Sec- 
tion 3(ii). dated June 11, 1966. . 

2. The petitioner, Nowrozabad Colli- 
ery Mazdoor Sangh is a Trade Union, 
registered under the Trade, Unions Act. 
Respondent No. 2, the Associated Cement 


^ Jeejeebhoy (Shiv Dayal J.) , A. I. B. 

Co, Ltd., Nowrozabad Colliej^r, (herein- 
after called the ’Company’), is a company 
incorporated imder the Companies Act. 
The Company installed a coal washing 
plant (shortly called the "washery”) . for 
the purpose of washing coal .raised from 
its Nowrozabad and Kotma Collieries and 
commissioned the same some time in 
August, 1960, 

3. It appears that a notice dated 
March 12, 1963, was published by the 
Company to the effect that the washery 
would run without the assistance of 18 
workmen named therein (Ishwardas and 
9 others, who are concerned with this 
petition, and Ramadhar and 7 others, who 
are concerned with M.P. No. 588 of 1966, 
which is being decided simultaneously). 
On May 6, 1963, all the 18 workmen filed 
a complaint under Section 33-A (com- 
plaint No. 9/1963) before the Central 
Government Industrial Tribunal, Bom- 
bay, (hereinafter referred to, for the sake 
of brevity, as CGIT, Bombay). On Sep- 
tember 30, 1963, Ishwardas and 9 others 
(who will hereinafter be called "work- 
men”) were discharged. On October 9, 
1963, the workmen filed a complaint 
under Section 33-A of the Act, before the 
CGIT, Bombay. 

4. On January 18, 1965, a joint appli- 
cation was filed before the CGIT, Bom- 
bay, for withdrawing various references 
and complaints, which were pending be- 
fore it, with a view to refer the disputes 
to arbitration of Shri Jee.ieebhoy, Ex-pre- 
sident, Labour Appellate Tribunal of 
India, Bombay, rmder Section 10-A of 
the Act. On January 27, 1965, the CGIT, 
Bombay, made an "award” disposing ^ of 
these disputes pending before it "as with- 
drawn in terms recorded in the aimexure 
hereto, which shall form part of this 
award”. This "award” was published by 
the Central Government in the Gazette 
of India, Part II, Section 3(ii) dated 
Eebruary 13, 1965, On January 28, 1965, 
an agreement was entered into between 
the parties to refer to the arbitration of 
the said Shri F. Jeejeebhoy, under Sec-: 
tion 10-A of the Act,, their dispute whe- 
ther the complaints were maintainable; 

5. On Jime 2, 1965, an arrangement 
was arrived at between the parties that 
in case the references are rejected on the 
preliminary contention that the com- 
plaints imder Section 33-A are not main- 
tainable, the company would be . forth- 
with entitled to execute ejectment decrees. 
But, if the parties agree that the arbitra- 
tor should also decide the merits of the 
disputes even if the complaints are not 
maintainable, the agreement not to exe- 
cute ejectment decrees would continue 
until an award on merits of the dispute 
is given by the arbitrator and published 
by the Government. On November 3, 1965, 
an application was made to the arbitra- 
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the recovery of its person from strangers 
into whose custody she has delivered it, 
and if her choice of a home would be bene- 
ficial to the interests of the child, the Court 
will order it to be delivered up in order 
that it may go to such new home; but this 
ri^t of the mother is not absolute”. 

In my opinion, even this statement does 
not support the case of the petitioner that 
it is the settled principle of English law 
that in the case of an illegitimate child, 
it is the mother who is the natural guar- 
dian. 

10. On the other hand, Trevelyan’s The 
Law relating to Minors’, 5th Edn. states at 
pages 60-61; 

“Neither the father nor the mother has 
any absolute legal ri^t to the custody of 
Aeir illegitimate child. The Court woul^ 
however, in the interests of the child ordi- 
narily prefer die mother, at any rate during 
the period of nurture, and will primarily 
consider her wishes as to the custody of 
^e child; but it must in each case be guid- 
ed by a consideration of what is best in the 
interests of the child. After the mother, 
the Court will prefer the putative father to 
the mother’s relatives”. 

The statement of law, as contained in 
Simpson’s “A Treatise on the Law and 
Practice relating to Infants” 4th Edn. at 
page 100, is : — 

“In the eye of the law an illegitimate 
child is filius nuUius, and consequently has 
no legal guardians, not even the mother or 
the putative father. The mother’s legal 
rights as to its custody are not the same as 
those of the father of a legitimate child; but 
though the mother may have had no legd 
right to the possession of the child, yet if 
it was within the age of nurture, and the 
putative father took it out of the mother’s 
possession, by force or fraud, even a Court 
of law on habeas corpus directed it to be 
delivered to her; and the Court will prefer 
the mother to the father; but there is no 
case deciding that, if the father had the 
custody fairly the Court would deprive him 
of it. Vi^le the child is within the age 
of nurture, it seems doubtful whether the 
father has any right to take it from the cus- 
tody of any one with whom it may be. The 
mother has a natural right to its custody, 
which will be regarded by the Court, and 
aJFter her death, me putative father will be 
preferred to her relatives”. 

The law in respect of the relationship be- 
tween an illegitimate child and its putative 
fatlier on the one hand and its mother on 
the other has been stated in Halsbuiy^’s 
Laws of England, Srd Edn., Vol. 3, at 
page 108, as follows: — 

“The father of an illegitimate child so 
long as the child remains illegitimate is not 
generally recognised by the law of England 
for civil purposes. He is under no obligation 
to provide for the child in the absence of 
any affiliation order, unless he has adopted 
1970 Mad./7 HI G— 32 


it de facto or obtained an adoption order. 
But he may make a binding contract with 
the mother to contribute towards its main- 
tenance; this is terminated by the death of 
the mother." At page 109, it is stated:— 
"Unless he has obtained an adoption 
order the father has no right to the. cus- 
tody of the child, even thou^ he is in a 
better position to maintain it, and he can- 
not appoint a guardian . for it by \vill. 
Whenever he is in lawful custody of the 
child the Court will protect his right.” 

At pages 106-107 it is stated as follows: — 

_ “A mother is bound to maintain her illegi- 
timate child until the child attains the age 
of sixteen. If the child is committed to 
the care of a fit person or sent to an approv- 
ed school (as, for example, where the rhOd 
is in need of care or protection or is a 
juvenile offender) or if the child is received 
into the care of a local authority, the mother 
is liable to make contributions towards the 
upkeep of the child until the child attains 
the age of sixteen. The mother’s obligation to 
maintain involves a right to the chffd’s cus- 
tody, which the Court will protect by 
habeas corpus and in determining any 
question as to custody the Court wm have 
primary regard to the wishes of the mother 
even as against the father. She has also 
the right to determine the religion of her 
child, so long as her duty to support the 
child remains; and her consent is required 
to the marriage of the bastard child while 
an infant unless she has been deprived of 
the child’s custody by order of die Court, 
or a resolution of a local authority is in 
force assuming parental rights. She may 
have the right to certain allowances and 
benefits in respect of the child”. 

No doubt, the above statement of law has 
taken note of the statutory provisions in 
force in England. However, I must point 
that no decision of any Court in England 
or any recognised text book has been brou^t 
to my notice, which has held that the 
mother is the natural guardian of an illegi- 
timate child under the English law. 

11. The position, as emerged from the 
decisions of Courts in En^and, was sum- 
marised by Slesser, L. J., in Li re J. M. 
Carroll, an infant, 1931-1 KB 817, 856, as 
follows: — 

"In the eye of the law such a child is 
filius nullius and has no legal guardians: R. 

V. Felton, 1758-1 Bott PLC. (Const) 478. 
Ihe mother’s legal rights as to custody are 
not entirely the same as those of the father 
of a legitimate child; Bamardo v.- McHugh, 
1891 AC 388; Rex v. Walker, 1912-28 TLR 
842. Yet nevertheless, while the child is 
Tmder the age of nurture the mother has a 
ri^t to its possession; generally in such a 
case the Court will prefer the mother to the 
putative father if there be conflicting claims; 
Ex parte Knee 1804-1 B and P (N. R.) 148. 
Tbou^ the mother of an ille^timate child 
is thus not a legal guardian her claim upon 
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the child has always been, recognised in 
equity. The mother has a natural right to 
its religious education and custody, which will 
be recognised (and) regarded by the Coiut; 
Reg V. Nash, 10 QBD, 454 (See Blackstone’s 
Commentaries Vol. 1, pp. - 453, 458). She 
has by law obligations imposed upon her 
in respect, of the child: 1891 AC 388; a con- 
tract between her and another person for 
the transfer to that person of her rights and 
liabilities is invalid: Humphiys V. Polak, 
1901-2 KB 385”. 

The present question with reference to S. 25 
of the Guardians and Wards. Act specifically 
arose in Mst. Parem Kaur v. Banarsi- 
das, ILR 15 Lah 630= (AIR 1934 Lah 1003). 
That related to a petition filed by a putative 
father under Section 25 of the Guardians 
and Wards Act for the custody of his three 
illegitimate children from his mistress, the 
mother of the children. The point urged 
before the Court was that the putative father 
had no locus standi to present an applica- 
tion under Section 25 of the Guardians and 
Wards Act as the children being on his 
own admission, illemtimate, the mother and 
not he was the lawful miardian. The learn- 
ed Judge who decided the question after 
referring to Ma Mya v. Fehx Slym, 1912-17 
IC 926 observed: — 

“The personal law of the cluldren con- 
cerned in tliat case was considered to be 
obscure and the case was decided on the 
equitable principles of English law. It was 
remarked that under English law, an illegi- 
timale child is regarded as nobody’s child 
and neither the father nor the mother has 
any absolute right to the custody of their 
illegitimate children, but it was also held on 
die authority of the well-known case 1891 
AG 388, decided by the House of Lords, 
that the desire of the mother of an illegi- 
timate child was primarily to be considered 
in the matter of its custody. In the Burma 
case there was nothing against the character 
of the mother, while the father was said to 
be living in adultery. Consequently, the 
fathers petition to be appointed a guardian 
was dismissed. Now taking this authority at 
its best, it does not establish that the mother 
is the lawful mardian of her illemtimate 
children. All that it says is tliat her de- 
sire as to their custody should be primarily 
considered. A reference to the case 1891 
AC 388, 391, will show that there also the 
contest was between die modier of an illegi- 
timate child and a third party. Tliat case 
arose out of a peddon for a \’mt of habeas 
corpus and was. decided according to the 
rules of equity which established that the 
wishes of the blood-reladons, viz., the 
mother, the putadve father, and the reladons 
on the mother’s side were endded to con- 
sideradon (Vide 1882-10 QBD 454 and 1891 
AC 388). It is not clear whether the puta- 
dve fadier of die boy was alive but in any 
case he did not appear and diere was no 
occasion to consider his claims or wishes. 


The quesdon whether the mother was ■ enti- 
tled to guardianship according to .common 
law also did not arise in that case and the 
case was decided according to rules of 
equity. The proposidon was advanced in that 
case that the mother of an illegidmate child 
has the same rights as the father of legiti- 
mate children, but this portion, was hot ac- 
cepted (\dde pages 394, 396, 397). It was 
remarked in the course of the judgment 
(though the point was not decided) that the 
obligadon cast upon the mother, to maintain 
her illegitimate children dll the age of 16 
tinder the Poor Laws Act would involve a 
corresponding right to - custody (Vide 1891 
AC 388j 395, 398) and the old view that 
an illegidmate child was filius nuUius and 
therefore the mother has no right to its cus- 
tody cannot be maintained It 

seems to me, therefore, that none of the au- 
thorides cited really establish .that the appel- 
lant as the mother of ‘illegidmate’ children 
is their ‘lawful guardian’”. 

Hence, I must hold that it has not been 
established before me that under the English 
law, the petidoner herein as the mother of 
her illegitimate child is the natural guardian 
of the said child. 

12. There arises the further quesdon 
whether, notwithstanding the fact that the 

S etidoner is not the natural guardian of her 
legitimate daughter, she could obtain cus- 
tody of her daughter by getting herself ap- 
pointed or declared as ^ardian of her child. 
As a preliminary to obtaining custody, the 
present peddon itself contains a prayer for 
the peddoner being declared as the ^ardian 
of the person of the minor in quesdon. In 
my opinion, the peddoner cannot get herself 
declared as the guardian of her minor daugh- 
ter. The declaradon that may be made by 
the Court is merely a recognidon of a pre- 
exisdng right and this is made clear, when 
Section 7 of the Guardians and Wards Act, 
1890, provides separately for appointment of 
a guardian and declaration of a person as a 
guardian. When the person who wants to 
be declmed a guardian does not in fact oc- 
cupy the position of a guardian pursuant , to 
any power recognised by law, the quesdon 
of the Court declaring such a person as a 
^ardian does not arise. As a matter of 
fact, where a person hapjfiehs to be the 
natural guardian of a minor under the law 
applicable to the parties, the question of such 
a person getting nimself or herself appoint- 
ed or declared as a guardian imder the pro- 
visions of the Guardians and Wards Act, 
does not arise, since such ah appointment 
or declaration is wholly unnecessary for such 
a guardian to exercise his powers and dis- 
charge his dudes as the law itself designates 
him or her as the guardian of the minor 
concerned and pursuant to such des^ation, 
the guardian acquires the rights and incurs 
the obligations relevant to such a statu^ 
Only where a guardian has been appointed 
by a will or other instrument, the quesdon of 
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such a guardian getting himself or herself 
declared by the court may possibly arise, 
la this case, the petitioner has not been ap- 
pointed by will or other' instrument and 
even assuming that a natural guardian also 
be dedmed as guardian -under Sec- 
tion 7 (1) (b) of the Act, I have already held 
that the petitioner herein is not the natural 
guardian _ of the minor child. Therefore, 
the petitioner cannot get any declaration of 
guardianship with regard to the person of 
the minor imder the pro-visions of the 
Guardians and Wards Act, 1890. 

13. Now, I proceed to consider whether 
the petitioner can be appointed as a guardian 
•under the provisions of tire said Act, since 
the same was argued before me. As a mat- 
ter of fact, the petition itself does not con- 
tain any prayer for appointing the petitioner 
as a guardian of the person of the minor 
child. However, if the petitioner had ap- 
plied for amendment of me petition by in- 
cluding a prayer for appointing her as the 
guardian, I would have allowed such an 
amendment and therefore without reference 
to the technical point that the petition it- 
self does not contain any prayer for appoint- 
ing the petitioner as a guardian, I proceed 
to consider whether the petitioner can be 
appointed as a guardian. 

Mr. K. S. Varadachari, learned Counsel for 
the respondent, raised an objection more or 
less in the nature of a preliminary objection 
that the petitioner being a permanent resi- 
dent of England cannot be appointed as the 
guardian of the person of the minor who is 
an Indian citizen and residing in India and 
relied for this purpose on two Bench deci- 
sions of Ais Court, In the petiaon,_ the peti- 
tioner herself has stated that she is perma- 
nently residing at No. 33, Alkham Road, 
Stoke, Newington, London N-16. 

14. In Batcha CHetti v. Ponnuswami 
Chetti, (1911) 22 Mad LJ 68, a Bench of 
this Court was considering an appeal from 
an order of a learned Judge of this Court in 
an application by a father living in the Ci-vil 
and Military Station, Bangalore, to declare 
him as the guardian of his minor girl aged 
about 5 years, then in the custody of her 
deceased mothers mother and father living 
in Madras. The learned Judges, while re- 
versing the order of the learned Judge, made 
in favour of the father, considered whether 
the father was entitled to have the order 
made in his favour. In coming to the con- 
clusion that the father was not entitled to 
such an order, one of the factors taken into 
account by the learned Judges was the fact 
that the father was residing _ beyond the 
limits of the jurisdiction of this Court and 
it would not be easy for the Court to con- 
trol his conduct as guardian. The judgment 
of a Bench of this Court in Subbaratnammal 
V. Seshachala Naidu, 60 Mad LJ 615= (AIR 
1931 Mad 478) is a very short one and it 
is:— 


“In this case, it appears that the appellant 
is ■ a resident of Mysore. It is clearly 
against the intention of the Guardians and 
W^ds Act, that any one residing ’ outside 
British India should be appointed guardian of 
,a minor s person, as over such a guardian the 
court could not exercise its proper - control 
— See (1911) 22 Mad LJ 68. The appel- 
lant, fterfeore, cannot herself be appointed 
guardian of the minor under the Act. For 
this reason, without going into any of the 
other questions raised we find it unnecessary 
to interfere in the appellant’s favour with 
the order of the learned District Judge. 
This will not preclude the appellant from 
seeking any other remedy open to her. The 
appeal is dismissed.” 

Thus, whatever may be said of the deci- 
sion in Batcha Chetti’s case (1911) 22 Mad LJ 
68, the decision of the Bench in Subba- 
ratnammal’s case, 60 Mad LJ 615= (AIR 1931 
Mad 478) is directly in point and is bind- 
ing on me. The learned Counsel for the 
petitioner contended that the statement con- 
tained in the judgment in Batcha Chetti’s 
case is only an obiter dicta and the learned 
Judges who decided the case of Subba- 
ratnammal did not consider the point in detail 
and simply proceeded on the basis of the 
obiter dictum contained in Batcha Chetti’s 
case and there are decisions of other Courts 
taking a different -view. It is in this con- 
text rehance was again placed on 1885-30 
Ch D 324. 

15. In this context, the learned Counsel 
drew my attention to the decisions of 
Lahore High Court in Mt. Nazir Begum v. 
Ghulam Quadair Khan, AIR 1937 Lah 797, 
Ghulam Qadar v. Allahdin, AIR 1942 Lah 
162 = 44 Pun LR 186=201 Ind Cas 137, 
and the decision of the Allahabad High 
Court in Beniprasad v. Mt. Parwati, AIR 
1933 All 780 and the decision of the Bombay 
High Court in Chimanlal Ganpat v. Rajaram 
Maganchand Oswal, AIR 1937 Bom 158. In 
these decisions, the pro-visions of the Guar- 
dians and Wards Act, have been elaborately 
considered and it has been held that there 
is nothing in the Act to disqualify a person 
resident outside the jurisdiction of the Court 
to be appointed as a guardian of tlie person 
of a minor. It has been poin^-ed out in 
these cases that the control over the guar- 
dian may be exercised by the Court requir- 
ing the guardian appointed to furnish secu- 
rity with a surety resident within the juris- 
diction of the Court so as to ensure the 
orders of Court being carried out. It has 
also been pointed out that Section 39 (h) of 
the Act which pro-vides that tlie Court may 
remove a guardian appointed or declared by 
the Court for ceasing to reside xvithin the 
local limits of the jurisdiction of the Court 
is only an enabling provision and does not 
compel the Court to remove a guardian as 
soon as he ceases to reside within the local 
jurisdiction of the Court. It has been point- 
ed out again — 
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“If the law were that only a person living 
within the jurisdiction of the Court could be 
appointed a guardian then in some cases 
the . consequences may be disastrous, .^as it 
may permit an unscrupulous person to pre- 
vent, me weU-wishers of the minor from being 
appointed guardian, • by inducing the minor 
to remove himself and his property from the 
district in which his friends and relatives 
most competent to act as his guardian 
reside." 

Whatever may be the criticism of the deci- 
sion of this Comt in Subbaratnammal’s case 
that being the decision of a Bench of this 
Court, I am bound by that decision and on 
the basis of that decision, I must hold that 
the petitioner being a permanent resident of 
Engird cannot be appointed as guardian of 
the minor so as to en^le her to obtain cus- 
tody of her minor child from the respon- 
dent under Section 25 of the Guardians and 
Wards Act^ 1890. 

16. Then arises the question whether, 
independent of the provisions contained in 
the Guardians and Wards Act, 1890, this 
Court is competent to grant the prayer of 
the petitioner. No doubt Clause 17 of the 
Letters Patent preserves the jurisdiction of 
this Court over infants which it had inherit- 
ed from the Supreme Court at Madras and 
Section 3 of the Guardians and Wards Act, 
itself preserves that jurisdiction. Even thou^ 
the petition itself does not invoke Clause 17 
of the Letters Patent of this Court for the 
pmpose of getting the relief it prays, Mr. 
K. S. Varadachari, learned Counsel for the 
respondent, fairly stated that he is not 
standing on any technicalities and contended 
that even on the basis of Clause 17 of the 
Letters Patent, the petitioner is not entitled 
to any relief. Das, J., in the matter of 
Love joy Patel, AIR 1944 Cal 483, has 
stated — 

“That in exercise of the jurisdiction rmder 
Clause 17 Letters Patent of 1865, this Court 
shah, follow the principles adopted by the 
Court of Chancery in En^and and that this 
jurisdiction of the High Courts has been ex- 
pressly preserved by Section 3 of the Guar- 
dians and Wards Act, 1890. This does not^ 
however, mean that I should ignore the 
principles embodied in the last mentioned. 
Act. To my mind, the provisions of that 
Act in effect adopt the cardinal principles 
upon which the Court of Chancery in 
England used to act. Where the Act is 
silent or the provisions thereof are contrary 
to or inconsistent with the principles of the 
Court of Chancery, this Court in appropriate 
cases will act on the' principles on which the 
Court of Chancery in England would act in 
similar circumstances”. 

Venkataramana Eao, T., in Raja of Vizia- 
nagaram v. Secretary or State for India, ILR 
1937 Mad 383= (AIR 1937 Mad 51), has 
pointed out that it has been held by the 
Hish Coruts of Bombay, Calcutta and 
AU^abad that apart from the Guardians and 


Wards Act, the Hi^ Coiut has jiuisdictioa 
to appoint a guardian for. the noinor and re- 
ferred to the. decisions of those Coruts at 
pages 457-459. Even with, reference to these 
pronormcementsj the argument of Mr. K. S. 
Varadachari is that there- has not been any 
decision by the Court of Chancery a^ 
pointing a ^ardian so as to enable him to 
take away the minor outside the jruisdiction 
of the Corut In this context he relied on 
the statement contained in Simpson on 'A 
treatise on the law and practice relating to 
infants” 4th Edn. pages 102 to 112 sum- 
marised by Das, J. in Bi the matter of 
Lovejoy Patel, AIR 1944 Cal 433 already 
referred to. The statement contained in that 
book may be summarised thus — 

“The grormds on which the Hi^ Corut, 
exercising the jruisdiction and following the 
practice of the Corut of Chancery, will inter- 
fere with the ri^ts of a father to the cus- 
tody of his children may be conveniently 
considered under several heads, though in 
most cases there has been more than one 
reason for the Corut to interfere; the object 
of the interference being of course the bene- 
fit of the children; not the punishment of the 
father. 

First, the father may be interfered with 
on the grormd of rmfitness in character and 
conduct. 

Secondly, on the grormd of unfitness in 
external circrunstances. 

Thirdly, on the grormd of waiver of his 
rights. 

Foruthly, on the grormd of agreement. . 

Fifthly, where the father is, or intends to 
go, out of the jruisdiction”. 

It is on the last grormd Mr. K. S. Varada- 
chari, learned Counsel for the respondent^ 
strongly relied and also invited my atten- 
tion to the observations of Venkataramana 
Rap, J., in ILR 1937 Mad 383, already re- 
ferred to. The learned Judge stated in that 
case — 

‘Tt is a recognised principle of English 
Coruts that an infant should not be sent out 
of their jruisdiction. Of course, it is not ^ 
inflexible rule and there are exceptions to it 
But it is an invariable rule; Vide Mount- 
stuart V. Mormtstuart, 1801-6 Ves Jrm 363= 
31 ER 1095. In Campbell v. Mackay, 1837r3 
My & Cr. 81; 40 ER 552, Lord Cottenham, 
L. C., delivered himself to the same effect 
at page 553 (40 ER). 

Tn the case of 1801-6 Vec Trm 363, Lord 
Eldon appears to have said that the Court 
never makes an order for taking the infarit 
out of the jruisdiction. Subsequent deci- 
sions show that exceptions are sometimes 
made to the rrJe, but such exceptions ^e 
and ou^t to be very rare. Since I have held 
that Great Seal I have had reason to laihent 
that the rule has not . been more strictly ad- 
hered to’”. 
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17. Bearing tibese principles in mind, I- 
must now consider whetter any exceptional 
circumstances liave been brou^t to my notice 
so as to justify the appointment of the peti- 
tioner as guardian of the person of the minor 
in question enabling her to take away the child 
to En^and. In her evidence, the petitioner 
merely explains what she has already stat- 
ed in her petition as a justification for her 
prayer for the return of the custody of the 
child to her. She stated in her evidence 
that the minor is living in a very mihealthy 
surrounding that she has no discipline, that 
she did not have any regard for the petitioner 
or for her mother, tibat the remondent drinks 
alcohol and when he drinks he gets into a 
temper and he i^ed to beat the petitioner 
and ill-treat her and all that that she herself 
left India only for the welfare of her child and 
during the four and odd years she had been 
away, she had been making herself secure 
financially so that she could provide a com- 
fortable home for the minor and that she 
wanted to do what she had not been able to 
do for her all these years. I have observed 
the petitioner in the box and watched her 
demeanour. I cannot accept her statements 
about the conduct and behaviour of the res- 
pondent as true or constituting her genuine 
opinion about him. I must say that she is 
extremely fickle-minded and her judgment of 
men and things fluctuates widely and 
wildly. She is highly unstable in her atti- 
tude and approacn to men and matters. 
The various statements made by her in the 
petition as well as in her evidence before the 
Comt regar^g the character and conduct of 
the respondent are completely falsified and 
negatived by a letter written by her to the 
respondent on 3-2-1968, from England, 
which has been marked as Ex. R.l. The 
said letter was produced by the learned 
counsel for the respondent, when the tes- 
pondenh was in the box. Since the exami- 
nation of the petitioner was aheady_ over 
and she would not have any OOTorhmity to 
explain anything contained in that letter, I 
asked the learned Counsel for the petitioner 
whether she had any objection to the pro- 
duction of the letter at that stage and whe- 
ther the petitioner admits having written that 
letter. Mter getting instructions from the 
petitioner, the learned Counsel represented 
to me 4at the petitioner admitted haymg 
written such a letter and she has no objec- 
tion to the letter being produced and marked 
at that stage. As a matter of fact, with refer- 
ence to this letter, the learned Counsel for 
the petitioner put the foUo\ving question to 
the respondent in his cross-examination and 
the respondent gave the following answer: — 

“Q: The letter written to you on 8-2-1968 
by me petitioner is full of affection and it 
was written because she wanted to cajole 
on to get the minor and she tried all her 
est? 

A: The letter wiU speak for itself, and it 
will speak that I am an innocent man 'will- 


ing to give the child and in spite of that I 
am troubled”. 

, 18. I must strai^tway mention at this 
stage that notwithstanding the points of law 
raised by the learned Counsel for the res- 
pondent in the course of his arguments, in his 
evidence, the reroondent stated that he had 
no objection to hand over the child to the 
p^tioner, but the child is not ■w illin g to go 
■with the petitioner to England and he comd 
not force or compel the child to go ■with the 
petitioner. I may also point out strai^t- 
way that the suggestion contained in the 
question of the learned Counsel for the peti- 
tioner that the letter was ■written in the 
particular manner so as to cajole the res- 
pondent to get the minor is utterly ■unten- 
able. The petitioner who came to India in 
December 1967 and returned to England in 
January 1968 went back ■with the assurance 
of the respondent that he would send the 
imnor to England for a holiday and the peti- 
tioner herself admitted that before the child 
could obtain the passport and complete the 
otlier emigration formalities for going to 
En^and, she must obtain a declaration of 
sponsorship in En^and and send it to the 
respondent herein. I have already mention- 
ed_ the fact that the declaration of sponsor- 
ship is dated 81-1-1968, and it is clear from 
Ex. R.l. that on 3-2-1968, when that letter 
was ■written, the declaration had not been 
sent by the petitioner to the respondent, 
since the letter states that she would be 
‘sending it by register’. Thus, on 8-2-1968, 
there is nothing to show that the respon- 
dent went back on his pre-vious agreement 
to send the child to En^and for a hoh’day 
and therefore he needed any cajoling from 
the petitioner. Hence, I must conclude that 
the letter Ex. R.l was written by the peti- 
tioner to the respondent expressing her nor- 
mal and natural feelings. Having said so 
much, I must now point out what that let- 
ter, Ex. R.l, contains. As I pointed out 
already, it is a letter addressed by the peti- 
tioner to the respondent and it states inter 
alia — 

*Tou know I am anxious to hear firom you. 
Have you forgotten me so soon? I miss you 
a lot and am terribly firetting over leaving 
you and Noonu (Noonu is a pet name of 
the minor in question). Life seems to be so 
empty now and nothing seems to be alright 
now. I was so happy while in India and 
treasure every minute I was with you. I 
only wish I had spent more time ■with you 
and did not worry about what anyone said 
or thought. I feel so terribly bitter at being 
married and wish I had not, because it did 
not make me happier at all. I know I was 
hasty at times ■with you although I knew I 
would not be ■With you long, but hope you 
understand, when I ■was hasty tempered at 
times. Marriage does not seem to matter 
now but only the one you loved and still 
love. I feel responsible for all your troubles 
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and unhappiness and also for your health, 
since it is because I left you so you became 
uninterested in life, and I really do not like 
to say it. Why is life so bitter to us some 
times? I wish and pray I could see you and 
be with you again at least sometimes. Dear 
Pat try not to feel- too much and please do 
not dbiik too heavily, but remember what I' 
told you to look after your health. I would 
not wish to see you looldng ill, but really 
good. Oh dear, I wish we can be hke before 
I so much love to be vrith you again. 
I hope and pray you come here but I do not 
know how to get you here. I feel so un- 
happy ever after seeing you again. It seems 
silly me writing this but my feelings for 
you have returned and I feel the same way, 
I suppose I never did stop loving you. It 
is wrong to say this but it was too long I 
was with you for me to forget you com- 
pletely. I hope you for^ve me writing aU 
this. I am heart-broken now and do not 
want to go on living. Do try and come 
here as you will make me happier. I hope 
to die as I feel so terribly hurt and un- 
happy.” 

As the respondent has stated in his evi- 
dence, the letter speaks for itself. This let- 
ter may be contrasted with her deposition 
before this Court, where she said so many 
bad things about the respondent, and cer- 
tain statements contained in the letters writ- 
ten by her from England to her mother and 
other relations wherein she has stated that 
the wretched and miserable past still haunt- 
ed her. 

The learned Coimsel for the ‘petitioner 
sought to impress upon me the fact that the 
respondent is used to drinking, that nohvith- 
standing the receipt of salary of Rs. 800/- 
p. m. he was adjudged an insolvent in I. P. 
43 of 1966, though as per order dated 26-6- 
1967, he has been discharged absolutely, 
and that in Ex. P. 8, letter dated 18-2-1967, 
the respondent’s wife had written to the 
petitioner about their poor financial circum- 
stances, even going to the extent of stating 
that she could not write earlier, since she 
could not get even the stamps and on the 
other hand, the petitioner was earning about 
£ 17-15, a week and she could afford to look 
after her child well. With regard to the 
various allegations made against the respon- 
dent I am of the view that they did not 
make out sufficient ground to justify this 
Court appointing the petitioner as guardian 
to enable her to take away the minor child 
to England. It is nothing unusual that the 
respondent belonging as he does to the 
Anglo-Indian community drinks and he frank- 
ly stated in his evidence “I do drink some- 
times. We Anglo-Indians do drink.” The 
minor from the date of birth has been 
living with the respondent, his wife and their 
son and is being maintained by the respon- 
dent and taking into account the fact that 
the respondent .and his wife have no 
dau^ter of their own, I am not inclined to 


accept the allegation of the petitioner that 
the minor is not properly looked after and 
treated well in the home of the. respondent 
and is not being shown any affection by the 
respondent, his wife or his son.. It appears 
that the minor had some trouble with her 
tooth and the respondent took her to a den- 
tist for attending to it and the learned 
Counsel in the course of the cross-examina- 
tion of the respondent wanted to make much 
out of it, suggesting that the trouble in , the 
tooth was due to the ne^ect on the part of 
the respondent. I do not consider that , this 
allegation deserves any consideration what- 
ever. The respondent has explained as to 
how he came to be adjudgecT an insolvent 
and his wife has explained me circumstances 
under which she came to write the letter in 
uestion to the petitioner. That the respon- 
ent is earning ]^. 800/- p. m. was not dis- 
puted before me. Taldng all tliese circums- 
tances into account, including the fact that 
the parties belong to the Anmo-Indian com- 
munity and the attitude and nature of the 
petitioner, as revealed by Ex. R.l and the 
other evidence, I do not consider that the 
present is a case which can be said to con- 
stitute an exception to the rule that an in- 
fant should not be allowed to be taken out 
of the jurisdiction of the Court and . I am 
not satisfied that it will be in the interest 
and for the welfare of the minor to appoint 
the petitioner as the guardian of the person 
of the minor to enable her to take away the 
minor to England. 

19. I may here mention one further and 
important fact. The minor has completed 
the age of 13 years and I examined her in 
my chambers in the presence of the parties 
and their respective counsel. She frankly 
told me tliat she does not want to go with 
tlie petitioner and that too to England and 
prefers to five \vith the respondent and his 
family. I do not consider that the minor 
was tutored to say any such thing. It is 
natural for a child who has been brought up 
for a period , of ,13 years by tlie respondent 
and his vrife in' their residence to be unwill- 
ing to cut off completely all her association 
and connection vrith them and from that 
home and to go to a foreign country along 
yrith the petitioner, who had been away 
from her for the last five years. If . she 
grows up further, she may be in a position to 
make up her mind more intelligently, bold- 
ly and competently , whether it would be to 
her benefit to go to En^and and stay with 
the petitioner and any unudllinmess on her 
part at this stage to leave , the home where 
she was bom and brought up so long and to 
go to a foreign country is easily understand- 
able. ' I am of opinion that it vriU not do 
any good to the minor to compel her at this 
stage to go with the petitioner, to England. 

20. One other fact also may be mention- 
ed here. Because the petitioner gave birth 
to the child, when she was a spinster as a 
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result of illicit connection ■witli the respon- 
dent, she naturally did not want the child to 
address her as 'mummy” and the child has 
all along been addressing only the wife of 
the respondent as “mummy” and' this itself 
must have created a somewhat significant 
impression on the mind of the child with 
reference to her attitude towards the vafe 
of the respondent as well as the mother and 
the child herself gave ejcpression to the 
same before me. Ihough I do not consider 
this fact as disqualifying the petitioner from 
claiming any right in respect of custody of 
the child, I cannot ignore this fact in under- 
standing the attitude of the minor herself. 

21. Taking all these circumstances into 
account, I am of opinion, that no case has 
been made out for appointing or declaring 
the petitioner as the guardian of her minor 
illegitimate child and for directing the respon- 
dent to hand over custody of the child to the 
petitioner so as to enable her to take away 
the child to England. Hence, the petition 
fails and is dismissed. There will be no 
order as to costs. 

Tetition dismissed. 


m 1970 MADRAS 103 (V 57 C 26); 

SPECIAL BENCH 

M. ANANTANARAYANAN, C. J., 
RAAIAKRISHNAN AND 
NATESAN, JJ. 

Jayaraj Anthony, Petitioner v. Mary Seeni 
Ammal, Respondent. 

Matrimonial Case No. 8 of 1967, D/- 11- 
2-1969. 

Divorce Act (1869), Sections 18 and 19 (1) 
— Impotency — Evidence — Wife delibe- 
rately refusing to ^ve reason for not con- 
summating marriage — Also refusing to sub- 
mit to medical examination — Subsequent 
offer by her to consummate marriage found 
not genuine — Inference of impotency held 
could be *awn — (Evidence Act (1872), 
Section 114). 

In a husband’s petition for declaration of 
a niiUity of marriage on the ground of wife’s 
impotency, the wife’s consistent refusal to 
consummate the marriage and also her refu- 
sal to submit herself to medical examination, 
are strong circumstances &om which a legi- 
timate iifference of her impotency at the 
time of the marriage and also at the time 
of the institution or the proceedings against 
her, vnthin the meaning of Section 19 (1), of 
the Divorce Act, can be drawn. (Para 5) 

Where, on remand of the matter by the 
Hi^ Court for fresh evidence the •wife most 
umviUingly appeared before the Court and 
offered to consummate the marriage but re- 
fused to give any reason why she did not 
consummate marriage and give sexual inter- 


course to her husband and further refused 
to submit to medical examination: 

Held, that the offer , could not be divorc- 
ed from, the rest of her statement, which 
clearly amounted to an admission of her 
ha'ving been not in a position to consummate 
the marriage. Her refusal to submit herself 
to medical examination showed that the sub- 
sequent offer, was not a genuine one. In any 
case it was inconsistent -with the rest of her 
evidence. In the circumstances the husband 
could be taken to have made out the ground 
of impotency for claiming relief under Sec- 
tion 18 read ■with Section 19 (1) of the 
Divorce Act. (Paras 6, 7) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 Mad 242 (V 54) = 

1967-1 Mad LJ 152 (FB), Jayaraj 

V. Mary Seeniammal 1 

G. Desappa and D. Pandian, for Petitioner; 
V. V. Goyalan (amicus curiae), for Res- 
pondent. 

RAMAKRISHNAN, J.: — This case came 
before this Court on an earlier occasion and 
our decision has been reported in Jayaraj v. 
Seeni Ammal, AIR 1967 Mad 242. The refer- 
ence arose out of a petition under Section 18 
of the Indian Divorce Ach by the husband 
for a declaration of nullity in respect of the 
marriage between him and his "wife, Mary 
Seeniammal, on the substantive mound that 
the wife declined all access to me husband 
subsequent to the marriage and refused to 
consummate the marriage and hence must be 
regarded as impotent both at the time of the 
marriage and at the time of the institution 
of the proceedings. When the matter came 
before this Court on the earlier occasion this 
Court found that sufficient evidence had not 
been adduced for the purpose of proof of 
the alleged impotency, and after setting out 
the relevant principles, this Court remanded 
the matter to the lower Court for disposal 
after a fresh evidence. 

2. After the remand, the learned District 
Judge took a great deal of trouble to secure 
the presence of the %vife, before him for 
examination in Court, She appears to have 
responded only after a warrant of arrest had 
been issued, and then she appeared through 
coimsel and was examined very carefully by 
the learned Judge. The following is the gist 
of her evidence; 

“T am not -willing for divorce. (This 
■witness is not answering purposely the ques- 
tions put by the Comt why she was not 
giving, room to consummate the marriage 
and to have sexual intercourse). I do not 
want to give any answer to die question why 
I did not give room to consummate the mar- 
riage or to have sexual intercourse with him. 
Now I am ^viIling to be -with my husband to 
consummate and to have sexual intercourse 
■with him. I am not willing to submit to 
any medical examination to fed out whether 
I am impotent or whether there is any defect 
in my system. (The witness is not answer- 
ing the question — ‘Why did you not allow 
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your husband to constmunate by having 
sexual intercourse?).” 

G. In the typed script of the evidence 
which we have extracted above there is a 
statement wWch vidll indicate: , that the 
woman was willing at the tuue when she 
gave evidence to consummate the marriage 
with her husband and to have sexual inter- 
course with him. But the learned Judge in 
the course of his judment has not dealt with 
this part of the evidence of the woman as 
a subsequent offer by her to consummate 
the marriage and which the husband was 
bound to accept. He has viewed the whole 
evidence as a refusal on the part of the 
wife to consummate the marriage and deli- 
berate failure to explain why she failed to 
consummate the inairiage even thou^ a 
long time had lapsed since the marriage. 
She also refused to submit herself to medical 
examination to find out whether there was 
any inherent defect in her, whether bodily 
or psychologically, which stood in the way of 
consummation of the marriage. Hence, the 
learned Judge concluded after carefully 
studying her attitude that he was constrained 
to draw the inference that the reason why 
she did not permit her husband to consum- 
mate the marriage for all this long period 
of time (she is 35 years old) was her impo- 
tency both at the time of the marriage and 
at the institution of the suit. 

4. Decisions rmder the corresponding 
revisions of the English Matrimonial Act 
ave held that where a woman is shown to 

have had intercourse with her husband after 
a reasonable time for consummation of the 
marriage and it appears that she has refused 
intercoruse and resisted her husband’s at- 
tempts, the Court, if satisfied that the refu- 
sal was not due to mere obstinacy or cap- 
rice, may draw the inference that it arose 
from some incapacity proceeding from ner- 
vousness or hysteria or from an invincible re- 
pugnance to the act of consummation result- 
ing in a paralysis of the will which was con- 
sistent only with incapacity (vide Rayden on 
“Divorce’ 9tih Edn. page 114). There is also 
authority in the standard English text books 
on the subject that where the husband or the 
wife refused to subnait to inspection, the 
Court may nevertheless grant a decree — ^ 
Vide Raydon on “Divorce’ 9th Edn. p. 117. 

5. In the present case, we are satisfied 
that the wifes consistent refusal, to con- 
summate the marriage and also her refusal to 
submit herself to medical examination, are 
strong circumstances from which a legitirpate 
inference of her impotency at the time of the 
marriage and also at the time of the institu- 
tion of the proceedings against her, within 
the meaning of Section 19 (1) of the Indian 
Divorce Ac^ can be drawn. 

6. At the hearing of this reference, the 
wife, the respondent was ex parte. The 
learned . Counsel engaged amicus curiae for 
the respondent, pleaced a great deal of reli- 


ance upon the statement contained in the re- 
cord dr the deposition of the wife by the 
lower Court about her present offer to con- 
summate the marriage. We are ' of opinion 
that this offer cannot be divorced from the 
rest of her statement which, clearly amounts 
to an admission of her having been not in 
a position to. consummate the marriage both 
at the time of marriage and also at the time 
when the petition was filed. Her refusal to 
submit herself to medical examination also 
aTOears to us to show that the subsequent 
offer, if she had really made such an offer, 
was not a genuine one. In any case it is 
inconsistent with the rest of her evidence, 
and if it was a genuine offer the learned 
Judge would have certainly made a point of 
this offer and considered it in the context of 
his findings. 

7. In the above circumstances, it appears 
to us that this is a genuine case where the 
husband has made out fie ground of impo- 
tency for claiming relief which he has sought 
under Section 18 read with Section 19 (1) 
of the Indian Divorce Act. We therefore 
accept the reference and confirm the decree 
of nuUity of marriage passed by the learned 
District Judge. There will be no order as to 
costs. 

Reference accepted. 
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M. ANANTANARAYANAN, C. J., 
RAMAKRISHNAN AND 
NATESAN, JJ. 

Mrs. Dawn Henderson, Petitioner v. D. 
Henderson, Respondent. 

M. C. No. 2 of 1967, D/- 11-2-1969 re- 
ferred by Dist. J., Tiruchirapalli. in O. P. 
No. 128 of 1966. 

Divorce Act (1869), Ss. 10 and ^17 ■ — 
Wife’s pefifion for dissolution of marriage on 
ground of cruelty — Evidence — Adultery 
coupled with cruelty must he proved — 
Adultery, what is — Nature of; proof of 
adultery required — (Words and Phrases — 
‘Adidter>^)’ — (Hindu Marriage Act (1955), 
Section 13.) 

There cannot be greater de^ee of cruel- 
ty than to compel a chaste yme to submit 
to overtures of other, persons, out of ^ igno- 
ble desire to make gain by, prostituting 4e 
wife. But^ this ground, per se,- will be quite 
insuJBGcient to grant .fire wife the relief of 
divorce. , She must prove adultery coupled 
with cruelty. (Para 4) 

Adultery is fiie matrimonial offence when 
there is consensual sexual intercourse between 
a married person and a person of the oppo- 
site sex, not the other spouse during the su^ 
sistence of the marriage. It may not be al- 
ways possible for the wife to give the name 
of the person with whom adul tery was com- 
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nutted by her husband buh indisputably, 
there must be such a specific individual, and 
there must be evidence from which a clear 
and rational inference could be drawn that 
adultery had taken place as between the 
erring spouse (her husband) and that indi- 
vidum. Needless to say, general evidence of 
the ill-repute of the husband, or of the lewd 
company that he keeps, or even ttiat he 
knows the addresses of prostitutes, and was 
seen with' doubtful women, would neither 
prove nor probabilise adultery. It may be 
perfectly possible for an indi-vidual to Iceep 
such bad company and, still, not to commit 
adultery, (Para 5) 

In such a case although a decree for divorce 
cannot be , granted, it is competent for the 
Court to grant the decree of judicial sepa- 
ration, which has the effect of divorce a 
mensa et thoro under the existing law. 

(Para 6) 

R. Janardhana Rao (Amicus Curiae), for 
Petitioner; M. S, Krishnamachariar (Amicus 
Curiae), for Respondent. 

M. ANANTANARAYANAN, C. J.:— This 
is a reference under Section 10 of the Indian 
Divorce Act, by the learned District Judge 
of Tiruchirapalli, for confirmation of the 
decree nisi dissolving the marriage between 
the parties imder Section 17 of the same 
, Act. 

2. The petitioner is the 'wife, and she has 
put forwmtC as the ground for dissolution of 
ttie marriage, the Clause of Section 10 which 
refers to 

"adultery coupled with such cruelty as 
■without adultery would have entitled her to 
a divorce a mensa et thoro.” 

In the body of the petition, the petitioner 
states that ihe respondent, her husband, mar- 
ried her, according to Christian rites, at St. 
Joseph’s Church Golden Rock, Tiruchirapalli 
on 27-5-1961. But soon after the marriage, 
the respondent behaved to her ■with great 
cruelty, and brou^t drunken young men to 
the house and attempted to constrain or in- 
duce the petitioner to submit to the inde- 
cent o'vertures of those men. He also beat 
her and starved her, and in brief, attempted 
to compel her to lead a life of prostitution. 
Because she resented this and resisted the 
attempts with all mi^t, the respondent for- 
ced her to leave the house in September 1961, 
and she has since been living ■with her 
parents. In paragraph 10 the petitioner also 
states ttiat the respondent was leading an 
adulterous immoral life, ■visiting brothels and 
being friendly ■with prostitutes; According 
to the petitioner, the respondent is "an in- 
corrigible moral wreck.” 

8. The respondent was ex parte ttirough- 
out The petitioner gave evidence as P. W. 1 
broadly in support of the averments in the 
petition. She swore that the respondent 
tried his best to coax her to lead the life of 
a prostitute, and to submit to the indecent 
overtures of drunken young men brou^t by 


him to the house. After die petitioner was 
driven a'way, the respondent is, according to 
her leading a bad, immoral Iffe, consorting 
•with lewd women. P. W. 1 has been sup- 
ported by P. W. 2, P. W; 3 and P. W. 4, 
all of whom have given testimony in the 
matter. P, W. 2 is the father of the peti- 
tioner, and, he also speaks to the cruelty of 
the respondent towards the petitioner and to 
the subsequent profligate fife led by the res- 
pondent. P. W. 3 states 'that respondent 
some times made suggestions to him to ■visit 
women of bad repute, either at Tiruchira- 
palli or at a particular street in , Srigangam 
town. The respondent knew the addresses 
of women of bad repute. P. W. 4 gave evi- 
dence to much the same effect. That is all 
the evidence in the case, and the learned 
District Judge has accepted this evidence and 
also recorded his satisfaction ■fliat there was 
no collusion between the parties, in making 
the decree nisi. 

4. We are afraid that this evidence 
cannot amount to proof of the ground relied 
upon by the petitioner under S. 10 of the 
Indian Divorce Act. Had the ground related 
to cruelty alone, the petitioner would indis- 
putably be entitled to succeed. We are 
satisfied that cruelty in an extreme and im- 
bearable form has been proved in the case, 
both by the evidence of P. W. 1 and by the 
evidence of the other witnesses. There can- 
not be a greater degree of cruelty than to 
compel a chaste ■wife to submit to overtures 
of other persons, out of an ignoble desire 
to make gain by prostituting the wife. But 
we are afraid that this ground, per se, will 
be quite insufflcient to mant the petitioner 
the relief of divorce, the law specifically 
states that the petitioner must prove adultery 
coupled with cruelty, or if another relevant 
section is to be resorted to, adultery coupl- 
ed ■with desertion without reasonable excuse 
for two years or more. 

5. Adultery is the matrimonial offence, 
defined in the following maimer in standard 
Treatises, such as Raydon on Divorce, 10th 
Edn. it is: — 

"Consensual sexual intercourse between a 
married person and a person of the opposite 
sex, not the other ^ouse, during the sub- 
sistence of the marriage”. 

Judged by this test, there is no relevant evi- 
dence in the present record to prove adul- 
tery. It may not be always possible for the 
■wife to give the name of the person with 
whom adultery was committed, but, indispu-; 
tably, there must be such a specific indm-j 
dual, and there must be evidence from which' 
a clear and rational inference could be drawn j 
that adultery had taken place as between the, 
erring spouse (her husband) and that indivi- 
dual. Needless to say, general evidence of 
the ill-repute of the husband, or of the lewd 
company that he ■was keeping, or even that 
he Imew the addresses of prostitutes, and 
was seen with doubtful women, would nei- 
ther prove nor probabilise adultery. It may 
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be perfectly possible for an individual to 
keep sucb bad company and, still, not to 
commit adultery. Actu^y, the record ap- 
pears to suggest, judmng from the particu- 
lar kind of cruelty emibited by the respon- 
dent towards the petitioner, that the respon- 
dent must be a person or some perversity in 
the sexual impulse, and frequently, such a 
perverted impulse may find satisfaction in 
other activities, without . at all involving 
adulterous sexual intercourse. 

6. Under the circumstances, we are un- 
able to accept the reference, and to grant 
die divorce, though we are satisfied that 
the parties are not acting in collusion. But, 
under Section 22 of Act IV of 1869, in such 
a case, it is competent for the Court to grant 
the decree of judicial separation. This de- 
cree has the effect of a divorce a mensa et 
thoro under the existing law. That form of 
the decree has been rendered obsolete as far 
as divorce decrees proper are concerned. Ac- 
cordingly, we grant the petitioner a decree 
for judicial separation. 

7. Learned Counsel for the petitioner 
submits that it may still be open to the peti- 
tioner, if the respondent is continuing in his 
profligate ways and is committing acts of 
adultery with other women, to take out fur- 
ther proceedings for actual divorce, on the 
basis of evidence about such a specific act. 
We merely record this with the observation 
that it may certainly be open to the peti- 
tioner to resort to such a remedy, if there is 
an adequate basis for i(^ in the future. 

Order accordingly. 
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VEERASWAMI, J. 

K. V. S. Varadaraja Chettiar, Petitioner v. 
K. V. C. Chenni Veeri Chettiar and others. 
Respondents. 

Civil Revn. Petn. No. 1951 of 1967, D/- 
26-8-1968, against order of Sub. J., Salem 
in I. A. No. 1474 of 1966. 

Partition Act (1893), Sections 2, 3 — Ap- 
plication rmder Section 3 (1) filed on basis 
of request made under Section 2 — Sub- 
sequent withdrawal of request would be in- 
consequential to continued maintainability of 
application under Section 3 (1). ATO 1950 
Mad 759 and Am 1951 Mad 593, Ap- 
plied. (Para 2) 

Cases Referred; Chronolo^cal Paras 
(1951) AIR 1951 Mad 593 (V 38) = 

1950-1 Mad LJ 732, Vedachala Nai- 
cker V. Duraiswami Mudaliar S 

(1950) AIR 1950 Mad 759 (V 37) =: 

1950-1 Mad L) 29, Rajagopala 
Chettiar v. Razak Sahib 8 

(1918) Am 1918 All 356 (V 5) 

47 Ind Cas 905,_Umrao Singh v. 

Umrao Singh 8 


T. R. Ramachandran, for Petitioner; S. S. 
Mathivanan, S. T. Ramalingam for G. Rama- 
nujam and Gopalaswami, for Respondents. 

ORDER: This petition is directed against 
the order of the Subordinate Judge of Salem 
dismissing an application under Section 3 
of the Partition Act. There was an applica- 
tion under Section 2, but that application 
having been withdrawn the learned Subordi- 
nate Judge thou^t that the dismissal of the 
apphcation under Section 8 should auto- 
matically foUow. 

2. I am unable to accept that view. Sec- 
tion 2 provides for sale of the property 
which is not capable of partition among the 
shareholders. But such a sale can be order- 
ed only at the request of the shareholders 
interested individually or collectively, to the 
extent of one moiety or upwards, in the pro- 
perty. Under Section 3, if a request of 
that kind has been made to the court, any 
other shareholder may apply for leave to huy 
at a valuation the share or shares in the 
property and the court shall then order a 
valuation of the share or shares in such 
manner as it may think fit and offer to sell 
the same to such shareholder at the price 
so ascertained. The poficy of this provision 
appears to be that third parties should he 
avoided and the partition by that process 
should be confined to the shareholders. It 
seems to me that once a request has been 
made and an application on die basis of 
that request has also been filed under Sec- 
tion 3 (1), the withdraw^ of the req^uest 
under Section 2 will in no way affect the 
application under Section 3 (1). Notwith- 
standing the withdrawal of the request under 
Section 2, the application under Sec. 8 (1) 
wiU have to be dedt with and disposed or 
on its merits. The only condition precedent 
for an application under Section 3 (1) is a 
request under Secfa'on 2 and once that condi- 
tion has been . satisfied, any subsequent with- 
drawal of the request will be inconsequential 
to ^the continued maintainabihty of the ap- 
plication under Section 3 (1). 

3. Umrao Sin^ v. Umrao Singh, 47 had 
Cas 905 = (AIR 1918 All 356) does not ap- 
j)ear to decide the point and there is no 
other case which directly deals xvith it. But 
Rajagopala Chettiar v. Razack Sahib, 1950-1 
Mad LJ 29= (AIR 1950 Mad 759) and Veda- 
chala Naicker v. Duraisivami Mudaliar, 1950- 
1 Mad LJ 732 = (AIR 1951- Mad 593), 

rovide the nearest parallel, which have 
een decided in the context of Section 9 of 
the Madras City Tenants Protection Act, 
1921. It has been held in those cas^ that 
the subsequent withdrawal of the suit will 
not render the apphcation filed under Sec- 
tion 9 infructuous, but the latter will have 
to be dealt with and disposed of according 
to , the merits. I think the principle of these 
cases will have apphcation to the instant 
case. 
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4 . The petition is allowed. The lower 
court is directed to dispose o£ the applica- 
tion under Section 3 (1) on its merits. No 
costs. 

Petition allowed. 


AIR 1970 MADRAS 107 (V 57 C 29) 
VEERASWAMI AND RAMAPRASADA 
RAO, JJ. 

Adam Ibrahim Sait, Petitioner v. A. Sim- 
ruthmaU and another. Respondents. 

Civil Revn. Petn. No. 173 of 1967 and 
(Ippeal No. SOS of 1963, D/- 13-11-1968 
against order of Sub-Court, Nilgiiis at 
Ootacamand, D/- 11-7-1966. 

Court-fees and Suits Valuations — Madras 
Court-fees and Suits Valuation Act (14 of 
1955), Sections S3 (8) and 35 — Scope — 
Suit for redemption of mortgage and for ac- 
counts — ARegation in plaint that docu- 
ments in question though executed as sale- 
deeds, operated only as mortgages — Held 
there was no need of cancellation of sale- 
deeds and, therefore, payment of court-fees 
on that basis was not necessary. C.R.P. 1764 
of 1961 (Mad), Overruled. (Paras 2, 3) 
Cases Referred: Chronological Paras 

(1961) G. R. P. No. 1764 of 1961 (Mad) 3 

S. Thyagaraja Iyer, for Petitioner; Addl. 
Govt. Pleader and G. Viswanathan, for Res- 
pondents, 

VEERASWAMI, J.t The petitioner sued 
for a declaration that the two sale deeds, 
which he had executed in favour of the first 
defendant were meant only as security for 
a loan of a specified sum and for recovery 
of possession of the plaint schedule proper- 
ties, after taking an account of the receipts 
from the hypotheca, and setting off there 
against the considerations for the mortgages 
and for passing a decree for the surplus re- 
ceipts. The execution of the two documents 
has been admitted. But the petitioner s case 
was that they were intended to operate only 
as securities and tliere were lease deeds in 
favour of the first defendant covering the 
suit properties and agreements to reconvey 
them to the plaintiff. In eflEect, the suit is 
for redemption of a mortgage and for ac- 
counts. The court below considered that 
the plaint impliedly asked for cancellation 
of the two sale deeds and directed payment 
of court fee on tihat basis. It also directed 
the petitioner to pay court fee on the relief 
for accounting imder Section 83 (8) read 
with Section 35 on a sum of Rs. 73,000. 
The plaint had been valued under S. 33 (8) 
that is to say, court fee being payable on 
one-fourtii of the principal secured imder 
the mortgages. The relief of accounting was 
valued under Section 35 (1). The petitioner 
being aggrieved by the orders of the court 
below preferred a revision petition and also 
a petition to appeal in forma pauperis. When 
the civil revision petition came up before 
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one of us, it was directed to be posted 
along with the petition to be disposed of 
by a Bench. This was in view of the peti- 
tion to file the appeal in forma pauperis. 

2. In our opinion, the valuation for pur- 
poses of court fee made by the petitioner 
was correct. The point turns on whether 
the petitioner should be deemed to have 
asked for cancellation of the two sale deeds. 
We are of the view that, having regard to 
the case of the petitioner, no cancellation 
at all need be asked for. As we mention- 
ed, the petitioner himself , admits in the plaint 
that the two documents were executed as 
sale deeds. But he alleges that they were 
meant to operate only as mortagages oncer- 
tain terms in relation to leases and agree- 
ments to reconvey. It is obvious, therefore 
that if the sale deeds are cancelled, 
there will be then no basis for the petitioners 
case that they operated only as mortgages and 
that as such he was entitled to redemption 
and the relief of accounting. This is not a 
case where the sale deeds operated- as an 
impediment or obstruction to the relief of 
possession and accounting. On the other 
hand, the petitioner has to stand by the 
transaction But only treating them as mort- 
gages, far from getting ttiem cancelled, 
which would at once put an end to his 
case. 

3. Our attention has, however, been in- 
vited to an order of Venkatadri, J. in C. R. P. 
1764 of 1961 (Mad). There, a son-in-law 
executed a sale of immoveable properties in 
favour of his father-in-law and later sued his 
brother-in-law for redenmtion of the proper- 
ties covered by the sale deeds as if they 
were only mortgages and for accoimts. The 
learned Judge held that court fee was pay- 
able as if the suit was one for cancellation 
of the sale. With due respect, we are un- 
able to share that view. If the sale in that 
case is to be cancelled, we fail to see the 
basis on which the prayer for redemption 
and for accounts can be maintained. Can- 
cellation will at once entail dismissal of the 
suit The learned Judge adverted to a num- 
ber of decided cases in coming to his con- 
clusion, but it seems to us that they were 
aR cases in which, but for cancellation of 
the documents, they would operate as an 
obstacle to the relief of possession. That, 
as we endeavomred to point out is not the 
case in the instant case, as indeed, in the 
case before Venkatadri, J. Where, therefore, 
a certain document is the very basis of the 

laint claim for redemption and accounts 

ut the prayer is based on the averment that 
its effect in law, in the light of facts to be 
established, is some thing different from 
what ex facie it purports to be, there is no 
need for asking for cancellation. On that 
view, the orders of the court below are set 
aside, and treating the application to appeal 
in forma pauperis as an appeal and the 
plaintiff-appellant for the purpose of the ap- 
peal as a pauper, allow the appeal. In view 
pf this, the civil revision petition will stand 
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dismissed, but with no costs. Since the ap- 

E ellant has succeeded which means the plaint 
as to be taken on file and proceeded with 
by the court below, there need be no forma- 
lity of paymient of court fee and refund and 
therefore, no question of recovery of court 
fee from the petitioner in ^ the appeal will 
arise. We may add that nothing we have 
said in our judgment should be construed, 
as an expression of opinion on the merits 
of the petitioner’s case in the plaint. 

Order accordingly,- 


AIR 1970 MADRAS 108 (V 57 C 30) 

K. SRINWASAN AND’ R. SADASIVAM, [U, 

Union of India owning the Southern Rly. 
represented by the Geneim Manager, Madras, 
Appellant v. Seyadu Beedi Co. and another. 
Respondents. 

Appeals Nos. 88 (Tr.) 401 of 1962, D/- 
12-11-1968 against decree of Sub-Court, 
Tirunelveli in O. S. No. 5 of 1959. 

Limitation Act (1908), Section 19 and 
Article 30 — Suit against Railway for com- 
pensation for losing or injuring goods — 
Starting point of limitation — Statement by 
Railway authorities that plaintiffs claim was 
under investigation and calling upon him to 
abstain from rushing to court — Not ao- 
Icnowledgment of liability. 

Article 80 of the Lirnitation Act mentions 
that the time begins to run from the date 
when the loss or injury occurs. The actual 
loss or injiuy to the goods may occur on 
one date and the carrier may come to know 
of it only on a later date and the interval 
between the two dates may be more than 
one year. It would not be reasonable to 
construe the time from which the limitation 
commences to nm under Article 30 as the 
actual date of the loss or injury and it is 
on accormt of this fact, the Courts rely on 
tire date on which the carrier of the goods 
after coming to know of the loss or injury 
to the goods conveys the information to the 
consignor as the stmrtng point for limitation. 
It depends on the facts and circumstances 
of each case as to when the plaintiff suing 
a carrier for compensation for losing or in- 
juring the goods really comes to feiow of 
the loss or injury to his goods. According 
to coluirm (3) of Article 80, the starting point 
of limitation would be the date of the loss 
or injury to the goods though after the goods 
were consigned hy the consignor he would 
not be in a position to kriow the precise 
date on which the loss or injury has oc- 
curred and the burden would be on the 
railway administration who want to non-suit 
the plaintiff on the ground of limitation to 
establish that the loss or injury occurred 
more than one year before the institution of 
the suit The period of limitation could not 
be put to a later date when the extent of 
the injmy is ascertained, or the quantum of 
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actual damages is assessed. If the Legisla- 
ture intended to fix the date of the assess- 
ment of the actual damages as the starting 
point of limitation, it would have specifically 
e:^ressed it in rmambiguous terms: Case law 
discussed. (Paras 4, and 6) 

The fact that the Railway authorities have 
mentioned that the claim of the plaintiff 
wais under investigatioii that he will 
be advised definitely on the finalisation of 
the claim cannot be construed as even ag 
implied admission of liability. Ihe further 
statement calling upon the plaintiff to ab- 
sinin from xushmg to court and threatening 
him that he would be held liable for costs 
if he did so could not also be considered as 
an implied acknowledMent of liability, on 
the ground that the plaintiff was invited to 
desist from the suit on promise of settlement. 

(Para 7 ) 

Cases Referred:’ Chronolo^cal Paras 

;(1963) AIR 1963 Mad 365 (V 50) = 
1963-33 Cond Cas 807, Sultan Pillai 
and Sons v. Union of India 5 

(1962) AIR 1962 SC 1716 (V 49) = 

1963-1 SCR 70, Bootamal v. Union 
of India 4, 6 

(1962) AIR 1962 SC 1879 (V 49) = 

1963-1 SCJ 505 - 1963 Andh WR 
(SC) 89 = 1963-1 Mad LJ (SC) 

89 - 1963-2 SCR 832, Jetmull 
Bhojraj v. D. H. Railway Co. Ltd. 6 
(1962) AIR 1962 Mad 349 (V 49) = 

ILR (1961) Mad 1122 = 1961-2 
Mad LJ 521, Union of India v. Sita- 
ramiah 4, 5, 6 

(1960) AIR 1960 SC 233 (V 47) = 

1960 SCJ 543 = 1960-2 SCR 75, 

Union of India v. Amar Singh 4 

(1941) AIR 1941 Cal 304 (V 28) = 

199 Ind Cas 437, East Indian Rail- 
way V. Copilal Sharma 6 

In Appeal No. 38/62: — 

K. C. Jacob, S. K. L. Rataii and R. Vendan- 
tham, for Appellant; R. Gopalaswami Iyen- 
gar and T. R. Mani, for Respondents. 

In Appeal No.’ 401/62:^ — 

K. G. Jacob, S. K. L. Ratan, for Appellant: 
S. M. Amjad Naina and S. M. Abdul 
Khadar, for Respondents. 

SADASIVAM, J.: The Union of India 
owning the Southern Railway, represented 
by the General Manager, Madras, has prefer- 
red these appeals against the common judg- 
ment in O. S. Nos. 5 of 1959 and 56 of 
1960, on the file of the Subordinate Judge’s 
Court, Tirunelveli, decreeing the claim for 
damages made by the plaintiff (in each of 
the suits). It is an imdisputed fact that 
the respondent in each of the appeals con- 
signed beedi parcels ■with the appellant- 
railway on 17tia September, 1957 for being 
transported to Colombo and that the goods 
were drenched by- water and damaged on 
17th September, 1957, the very day on which 
they were loaded- on the ship “S. S. 
belonging to the , appellant-railway. The 
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learned Subordinate Judge Tirunelveli, nega- 
tived the pleas put forward by the appel- 
lant and decreedT the suits for damages. 

2. Sri, S. K. t. Eatan appearing for the 
appellant in , these appeals argued the ap- 
peals mainly on the question of limitation 
and also to some extent on the question 
whether there was negligence and miscon- 
duct on the part of the railway to make 
them hable for damages. 

3. On the merits of the case, we see no 
sufficient ground to differ from the finding 
of the trial Court. The goods of the res- 
pondents were loaded in No. 3 hatch in the 
ship and the loading was completed at 12-10 
P, M. on 17th September, 1957 and the 
hatch was battened down. When the hatch 
was again opened to load other goods at 
about 2-45 P. M., it was found that the 
hold was flooded with sea water. The evi- 
dence of D. W. 8, Rama Rao, Marine Super- 
intendent, Southern Railways, and the re- 
port Exhibit B-2 made by him show that 
there was no leak in ship and that in his 
opinion it appeared to be a case of plan- 
ned sabotage. The ship was guarded by 
the employees of the appellant-railway and 
so the only reasonable inference is that the 
damage should have been caused either by 
the wffful acts of the appellant's employees, 
or by others on account of the negligence 
of the appellant’s employees. We agree 
with the mdings of the learned Subordinate 
Judge that the damage to the goods of the 
plaintiff in each of the suits was due to 
the misconduct on the part of the servants 
of the railway. 

4. There is no dispute about the fact 
that Article 80 of the Limitation Act of 1908 
applies to the facts of this case and it pro- 
vides one year period of limitation for a 
suit against a carrier for compensation for 
losing or injuring goods and the time from 

. which tile period begins to run is “when the 
loss or , injury occurs”. In Union of India 
V. Amar Singh, (I960)’ SCJ 543 = (1960) 
2 SCR 75 = (AIR 1960 SC 233 at p. 238) 
it has been held that the burden is upon 
the defendant-railway who seeks to non-suit 
the plaintiff on the ground of limitation to 
establish that the loss occurred beyond one 
year from the date of the suit and that the 
proposition is self-evident and no citation 
is called for.' In construing Articles 80 and 
31 of the Limitation Act, the Supreme Court 
has observed in Bootamm v. Union of India, 
(1963) 1 SCR 70 .= (AIR 1962 SC 1716), 
that ordinarily the words of a. statute have 
to be given their strict grammatical mean- 
ing and equitable considerations are out o£ 
place, particularly in provisions of law 
umiting the period of limitation for filing 
suits or legal proceedings. Article 30 of the 
Limitation Act, as already pointed out, men- 
tions that the tiihe begins to run from the 
date when the loss or injury occurs. The 
actual loss or injury to the goods may occur 


on one date and the carrier may come to 
loiow of it only on a later date and the 
interval between the two dates may be more 
than one year. It. would not be reasonable 
to construe the time from which the limita- 
tion commences to run rmder Article 80 of 
the Limitation Act of 1908 as the actual 
date of the loss or injiiry, and it is on ac- 
coimt of this fact, the Courts rely on the 
date_ on which the carrier of the goods after 
coming to know of the loss or injiuy to tire 
goods conveys the information to me coni- 
signor as the starting point for limitation. 
It is common knowledge that when a per- 
son loses an article, he may not be aware 
of the loss immediately, but only at some 
later date when he needs that article and 
searches for it and finds it missing. In Union 
of India v. Sitaramaiah, ILR (1961) Mad 
1122 = (1961) 2 Mad LJ 521 = (AIR 1962 
Mad 849), a Bench of this Court has held 
that under Article SO of the Limitation Act 
of 1908, limitation will begrn to run only 
from the date on which the consignee was 
informed of the injury to the goods, 

5. The learned Advocates for the respon- 
dents urged that in cases where the con- 
signor t^es open delivery of the goods after 
ascertaining the extent of damage to the 
same, the period of limitation will commence 
to nm only from the date of such open 
dehveiy. In ILR (1961) Mad 1122 = (1961) 
2 Mad LJ 521 = (AIR 1962 Mad 349), 
the consignee took open delivery of the 
goods on 21st September, 1950 and even 
if that date was t^en as the starting point 
for limitation, the suit was barred by hmita- 
tion and it was in that context it was ob- 
served that limitation would, in any event 
start running from 21st September, 1950. 
We have already referred to the decision in 
that case that time will start to run only 
from the date on which the consignee be- 
came aware of the injury to the goods. In 
Sultan Pillai and Sons v. Union of India, 
(1963) 83 Com Cas 807 = (AIR 1963 Mad 
865), it has been held that in a suit for 
damage to goods against a carrier, the pro- 
per Article of the Limitation Act applicable 
is Article 80 and time will run from the 
date on which the cosnignee becomes aware 
of the damage and that the date of repu- 
diation of the claim by the carrier caimot 
be the starting point of limitation in such 
cases. It is dear from the facts of that case 
that the plaintiff therein had come to know 
in a general way even prior to his taking 
tmen delivery on 6th December, 1956 that 
the tobacco consigned in that case had been 
wetted and damaged. It was held in that 
decision that limitation began to run only 
from 6th' December, 1956 as 

“the exact nature of the injury and quan- 
tum thereof on which alone he could have 
claimed damages was known to him only 
when the goods were examined after open- 
ing each bag and ascertaining its condition.” 
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6. It depends on the facts and circum- 
stances of each case as to when^ the plain- 
tiff suing a carrier for compensation for los- 
ing or injuring, the goods really comes to 
know of the loss or injuiy to his- goods. 
Thus the above decision could be distinguish- 
ed on the facts 'of that case. If, , however, 
the decision purports to lay dowm that it 
is only when the plaintiff comes to know 
the nature of the injury and the extent of 
the same, irrespective of prior knowledge 
that his goods were injured, the period of 
limitation would commence, it would be op- 
posed to the plain wording of Article 30 of 
tire Limitation Act and the decision of the 
Supreme Court in JetmuU Bhojraj v. D. H. 
Railway, (1963) 1 SCT 505 = (1963) 1 Andh 
WR (SC) 89 = (1963) 1 Mad LJ (SC) 89 
= (1983) 2 SCR 832 = (AIR 1962 SC 1879 
at p. 1885). It is clear from this decision 
that according to column (3) of Article 30 
of the Limitation Act, the starting point of 
limitation would be tlie date of the loss or 
injurj’^ to the goods, though after the goods 
were consigned by the consignor he would 
not be in a position to know the precise 
date on which the loss or injury has occur- 
red and that the bmden would be on the 
railway administration who want to non- 
suit the plaintiff on the ground of limitation 
to establish that the loss or injury occurred 
more than one year before the institution of 
the suit. 

We have already referred to the decision 
in (1961) 2 Mad LJ 521 = ILR (1962) Mad 
1122 = (AIR 1962 Mad 349), where it has 
been- held that the time will start to run 
from the date on Which , the consignee be- 
came aware of the injury to the goods. The 
decision in East India Railway v. Gopilal 
Sarma, AIR 1941 Cal 304, that the time 
does not run from the date of plaintiffs 
knowledge and that it begins to run from 
the date when the injury was actually caused 
and tliat the burden of proving when the 
injury was caused rests upon the carrier has 
been cited \vith approval in that decision. 
Thus even in a case falling under Artticle 49 
of the Limitation Act for compensation for 
injury to property, the period of limitation 
commences from the date when the pro- 
perty is injured. The period of limitation 
could not be put to a later date when the 
extent of the injury is ascertained, or the 
quantum of actual damages is assessed. If 
me Legislature intended to fix the date of 
the assessment of the actual damages as the 
starting point of hmitation, it would have 
specifically expressed it in unambiguous 
terms. We have already referred to the 
decision in (1963) 1 SCR 70 = (AIR 1962 
SC 1716) where it has been pointed out that 
the words of a statute have to be given their 
strict grammatical meaning and equitable 
considerations are out of place, particularly 
in provisions of law limiting the period of 
limitation for filing suits or taking legal pro- 
ceedings. 


7. We shall first deal with the' claim of 
the plaintiff in O. S. No. 5 of 1959 on the- 
file of the Sub Court, Tirunelveli. Exhi- 
bits A-14 to A-I7 show that the assessment 
of damages to the plaintiffs goods was made 
oh 18th November, 1957. Even if this is, 
taken as the starting point of limitation, and: 
two months’ time required to be given to 
the defendant in giving notice under Sec- 
tion 80, Civil Procedure Code is . excluded, 
tire suit should have been filed on 13th 
January, 1959. But the suit was actually 
filed on 30th January, 1959. The suit is, , 
tlierefore, clearly barred . by limitation. But 
the learned Subordinate Judge . accepted the 
plea of the plaintiff tiiat there was an ac- 
loiowledgment of liability by the railway in 
Exhibit A-32, which is as follows: — 

“While acknowledpng receipt of your 
notice referred to above on behalf of your 
clients Messrs. Seyadu Beedi Company, Sihdu 
Poondurai, Tirunelveli, I have to state, that 
the Railway is having the matter thoroughly 
investigated and that the cause of damage 
by water is being enquired, and it is hoped 
yornr clients wiU be advised definitely on 
the finalisation of the claim shortly. 

If, however, in the meanwhile, your clients 
take the matter to Court, please note and 
notify them that they will be held h’ablo 
for aH costs the Railway incur in such a 
proceeding.” 

Admittedly, there is no express acknowledg- 
ment of liability in this communication sent 
by the railway to the plaintiff. Sri R. Gopala- 
swami Iyengar appearing for the respondent- 
plaintiff tuged tihat on a reading of the 
plaintiffs Advocate’s notice Exhibit A-29 
along with this letter Exhibit A-32, it will 
be clear that there is an implied acknowledg- 
ment of liability. The railway, has merely 
acknowledged the receipt of the notice Exhi- 
bit A-29 sent by the plaintiff. The fact that 
the Chief Commercial Superintendent of the 
Southern Railway has mentioned in Exliibit 
A-32 that the claim of the plaintiff was 
under investigation and that he will be, ad- 
vised . definitely on, the finalisation of the 
claim cannot be construed as even an, im- 
phed admission of liability. The furth^ 
statement in Exhibit A-32 calling upon the 
plaintiff to abstain from rushing to 
and threatening him that he would be, held 
liable for costs if. he did so could not £US0 
be considered as an implied ackhowle<fe-' 
ment of hability, on the ground that the 
plaintiff was invited to desist from suit on 
promise of settlement. It is not possible to 
spell out an admission of liability by even 
a liberal construction of the letter, Exhimt 
A-32. The claim of the plaintiff in 0. S. 
No. 5 of 1959, on the file of the Sub-Court, 
Tinmelveh, is clearly barred by limitation. 

8. The plaintiff in O. S. No. 56 of 
1960, Sub-Court Tirunelveli, took 
very of the goods on lOth December, 

If he had no prior. knowledge of the injury 
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to Ills goods, lie could certainly rely on the 
date of Exhibit A-64 as the starting point 
for limitation and the suit would be within 
time as found by the lower Court. But the 
Chief Commercial Superintendent has given 
intimation to the plaintiff in O. S. No. 56 
of 1960, on the file of the Sub-Court, Tiru- 
nelveli, of the injiny to the goods even by 
his letter Ediibit A-63, dated 9th October, 
1957, which the plaintiff had received on 
13th October, 1957, as mentioned in para- 
graph 5 of the plaint. Hence the period of 
limitation would commence to run from 13& 
October, 1957, and the suit should have 
been fried on of before 13th December, 
1968. But the suit was actually filed on 
17th December, 1958, after a delay of four 
days. The certificate of damages and short- 
ages marked as Exhibit A-64 can hardly be 
construed as an express or implied acknow- 
ledgment of liability to pay compensation or 
damages to the plaintiff. Tlie certificate 
Exhibit A-64 is oiily with regard to the 
assessment of damages to the plaintiff s goods 
and it has nothing to do with the liability 
of the Southern Railway to the Plaintiff. The 
claim of the plaintiff in O. S. No. 56 of 
1960, on the file of the Sub-Court, Tirunel- 
veli, is also barred by limitation. 

9. Sri R. Gopalaswamy Iyengar appear- 
ing for the respondent in Appeal No. 38 of 
1962 urged that, in any event, he would be 
entitled to recover Rs. 4800 metioned in 
paragraph 11 of the plaint from tiie South- 
ern Railway. The said amount represents 
the duty paid by the plaintiff to the Central 
Excise and the plaintiff would be entitled 
to get a refund of the same if the goods 
had been exported outside India. In his 
notice Exhibit A-37, the plaintiff in O. S. 
No. 5 of 1959, on the file of the Sub-Court, 
Tirunelveli, has claimed the total damages 
of Rs, 38,455-16, as falling under two heads 
mentioned in paragraphs 8 and 9 of the said 
notice. The plaint in this case is in con- 
formity with the notice and paragraph 12 of 
the plaint refers to the total damages of 
Rs. 38,455-16 as falling under the two heads 
mentioned in the two prior paragraphs. The 
claim against the Southern Railway for the 
entire compensation claimed in the suit is 
one falling under Article 80 of the Limita- 
tion Act. • We, therefore, fail to see how 
the claim for compensation for the loss of 
duty paid by the plaintiff in respect of 
which he corud have got refund, if the goods 
had been exported outside India, would 
stand independent of the compensation for 
injury to me goods. 

10. For tire foregoing reasons, the decree 
and judgment in both the suits, O. S. No. 5 
of 1959 and O. S. No. 56 of 1960, on the 
file on the Sub-Court, Tirunelveli, are set aside 
and the suits are dismissed on the ground 
that they are barred by limitation. But, in 
view of the fact that the appellant-railway 
succeeds only on the question of limitation. 


we direct the parties in each of the appeals 
to bear their respective costs in both the 
Courts. 

Appeals allowed. 


AIR 1970 MADRAS 111 (V 57 C 31) 
VEERASWAMI AND ALAGIRISWAMf, JJ. 

Commissioner of Income-tax, Madras, 
Applicant v. N. K. K. R. Muthukarappan 
Chettiar, Respondent. 

T. C. No. 52 of 1965 (Ref. 16), D/- 20-8- 
1968. 

(A) Gift Tax Act (1958), Section 5 (1) — 
Exemption under — Share in foreign firm 
OAvning immovable property — Not “immove- 
able property situated outside India.” 

Where a partner having a share in foreign 
firm owning immoveable properties among 
other assets, transfers such a share, such a 
transfer is not a transfer of those immove- 
able properties exempt under Section 5 (1). 
AIR 1966 SC 1800, Apphed. 

(Paras 2 and 3) 

(B) Gift Tax Act (1958), Section 4 — 
Transfer — Unequal partition between father 
and son — No transfer involved. 

Where at a partition between father and 
son the father contents himself with certain 
properties whose value is less than his share 
andf the remaining properties are allotted to 
the son it is a case of an imequal partition 
simpliciter and it cannot be said that there 
is an outright transfer of the fathers share 
to the son after a division in status had been 
effected. (1966) 60 ITR 454 (Mad). Fol- 
lowed. (Para 4) 

Cases Referred; Chronological Paras 

(1966) AIR 1966 SC 1300 (V 53) = 

1966-2 SCJ 490, Narayanappa v. 

Krishnappa 0 

(1966) 1966-60 ITR 454 = ILR (1967) 

2 Mad 413, Commr. of I. T. v. 

Getti Chettiar 4 

V. Balasubramaniam and J. Jayaraman, for 
Apph'cant; K. Srinivasan and D. S. Meenafehi- 
simdaram and K. C. Eajappa, for Respon- 
dents. 

VEERASWAMI, J.; This reference arises 
under Section 26 (1) of the Gift Tax Aci^ 
1958. The assessee and his minor son, 
Kamppah Chettiar constituted a Hindu 
undivided family. The family owned 
shares in house properties and busi- 
ness assets and outstandings due in this 
conn^ and also shares in partnership busi- 
ness in Burma and Penang, the total of which 
was valued at Rs. 9,08,000 as on ^9-1958, 
On that date, there was a partition, the 
terms of which are found in the partition 
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deed. ■ The assessee retained Rs. 70,000 in 
cash with him and the balance of the family 
assets was allotted to the share of the minor 
son. The responsibility for bringing np the 
assessee’s four daughters and performing 
their marriages in accordance with the cus- 
tom of ttie community and the status of 
the family was left with the minor son. 
Thou^ the assessee retained for himself the 
sum of Rs. 70,000 he undertook to discharge 
a registered mortgage due from the family, 
a sum of Rs. 20,000. The partition appears 
to have been' recognised for purposes of 
income-tax under Section 2S-A of the In- 
come-tax Act, 1922. For the assessment year 
1959-60, the assessee filed a 'nil return’ for 
purposes of the Gift Tax Act. But, on the . 
view that the half share of the father, de- 
ducting Rs. 70,000 retained with him, had 
been transferred to the minor son without 
consideration in money or money’s worth, 
the Gift Tax Officer brought the value of 
the residue, a sum of Rs. 3,84,000, to tax. 
On appeal by the assessee, the Appellate 
Assistant Commissioner agreed 'with me Gift 
Tax Officer that the transaction amounted to 
a gift, but considered that, as the immovable 
properties woth Rs. 3,61,300, were situated 
outside the territories of India, they were 
exempt ■under Section 5 (1) of the Gift Tax 
Act from charge. On that view, he direct- 
ed the Gift Tax Officer to make due allow- 
ance for it and amend the assessment ac- 
cordingly. The Gift Tax Officer appealed 
in so far as the order of the Appellate Assis- 
tant Commissioner was against the depart- 
ment. On his behalf the contention was 
that the share gifted to Muthu Karuppan 
Chettiar did not by itself constitute or con- 
sist of immoveable properties. 

This point was reiterated before the Tri- 
bunal in different ways, but in substance, 
the contention for the Revenue was that the 
share of the family as a partner in the 
foreign firms could not be regarded, as, by 
itself, immoveable property -within the mean- 
ing of Section 5 (lb The Tribimal declined 
to accept that ■view ■with the result the de- 
partment’s appeal failed. Thou^ that con- 
clusion of the Tribimal would have sufficed 
to dispose of the appeal before it, it went 
further and said, in effect, that on the facts 
it could not be held that die transaction was 
one -without consideration inasmuch as the 
responsibility for maintaining and perform- 
ing the marriages of his sisters lay on the 
minor under the terms of the partition. . In 
the circumstances, at the instance of the 
Commissioner, the reference comes before us, 
ihe question for our consideration being — 

“(1) Whether on the facts and in the dr- 
cumstances of the case, the assessee was 
liable to gift tax? (2) If the answer to the 
first .question is in the affirmative, whether 
the sum of Rs. 3,61,300 representing the 
■value of the immoveable properties in Malaya 
is exempt from taxation under Section 5 (1) 
of the Gift Tax Act?” 


2. On the strength of Narayanappa v. 
Erishnappa, ,1966-2 SCJ 490 = (AIR 1986 
SC 1300) the department contends that the 
Tribunal should have accepted the position 
that the exemption of the immoveable pro- 
perties under Section 5 (1) was not well 
founded. It seems to us mat the depart- 
ment is ri^t. Neither the Appellate Assis- 
tant Commissioner nor the Tribunal examin- 
ed critic^y whether, because a partner had 
a share in a finn which owned immoveable 
properties among other assets, therefore, 
when such a share was transferred, it can 
^sume that there has been a transfer of 
immoveable properties which ;are exempt 
from charge under Section 5 (1). Ihey 
seemed to have approached the question 
from the factual situation of the immoveable 
properties outside the territories of India and 
applied Section 5 (1). 1966-2 SCJ 490 = 
(Air 1966 sc 1300) held that whatever be 
the character of the property brou^t in by 
the partners, or acquired in the coiuse of 
^e business, it became the property or trad- 
ing^ assets of the firm and that a partner was 
entitled only to his share of profits, if any, 
accruing and upon dissolution to a share 
in the moneys realised which represented 
the value of the property. 

In that case, a Karar was executed by 
one of the partaers, which recorded the fact 
that the partnership had come to an end 
and he had given up his share in the assets 
consisting of machine etc. of the business 
in the nnp and made over 4e same to the 
other partner by way of adjustment. The 
Karar also contained a recital that the part- 
ner who executed the document had been 
given certain immoveable property that form- 
ed part of the trading assets of the business 
by the other partner. The document was 
not registered and the question before the 
Supreme Comt pertaiued to the validity of 
the document. It was held that the docu- 
ment did not require registration. The Court 
observed at page 495 (or SCJ) =.(at p. 1304 
of AIR) — 

“The whole concept of partnership is to 
embark upon a joint venture and for that 
purpose to bring in as capital money or even 
property including immoveable property. 
Once that is done, whatever is brou^t in 
would cease to be the exclusive property of 
the person who brou^t it in. It would be 
the trading asset of the partnership in which 
all the partners would have interest in pro- 
portion to their share in the joint venture 
of the business of partnership. The person 
who brought it in would, therefore, not be 
able to claim or exercise any exclusive right 
over any property which he has brought in, 
much less over any other partnership pro- 
perty. He would not be able to exercise 
his right even to the extent of his share in 
the business of the partnership. As already 
stated his , ri^t during . the subsistence of 
the partnership is to get his share of profits 
from time to time as may be agreed upon 
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among the partners and after the dissolution 
of the partnership ' or wifti his, retirement 
from partnership of the value of his share 
in the net partnership assets as on the date 
of dissolution or retirement after a deduction 
of liabilities and prior charges. It is true 
that even during the subsistence of the part- 
nership a partner may assign his share to 
another. In that case what the assignee 
would get would be only that what is per- 
mitted by Section 29 (1), that is to say, the 
right to receive lie share of profits of the 
assignor and accept the account of profits 
agreed to by the partners.” . 

8. It was On that view the Supreme 
Court held in that case that the document 
there did not involve any transfer of im- 
moveable property and it did not, therefore, 
require re^rtation. It seems to us, the 
principle or this decision has direct applica- 
tion to the facts before us. The joint family 
of the assessee only owned a share, and that 
is not in dispute, in the foreign firms, which 
owned immoveable properties as part of 
trading assets. The sunject matter at the 
family division was, therefore, that share 
owned by ftie family in the foreign firms, 
and not the immoveable properties per se 
which constituted &e business assets of those 
firms. We are of opinion, therefore, that 
S. 5 (1) has no application and the allow- 
ance granted in reject of the immoveable 
properties to the value of Bs. 3,61,800 can- 
not be sustained. 

4. That, by itself, may not conclude in 
favour of the Eevenue, which has got to 
get over another hurdle. The nert question 
will be whether the partition deed, having 
regard* to its entire tenor and effect, amount- 
ed to a transfer of the assessee’s half share. 
A relative question was considered by Com- 
missioner of Income-tax v. Getti Ghettiar, 
(1966) 60 ITR 454 (Mad) to which one of 
us was a party. That was a case of a joint 
Hindu farnily consisting of a father, his son 
and six grandsons by that son. There was 
a partition at which the father took for him- 
seu Rs. 1,78,843 and the residue out of 
the total assets of the family valued at 
Rs. 8,51,440 was allotted to the son’s share. 
The father was charged to a gift tax on 
Rs. 2,36,377 on the view that ^otment of 
the fathers half share less Rs. 1,78,343, 
amounted to a gift without consideration in 
money or money’s worth. This court held 
that the transaction did not amount to a 
gift. This was on the view that the allot- 
ment of the father’s half share did not in- 
volve a transfer of p^erty by him to his 
son and grandsons. The principle of this 
decision has imdoubted application to this 
case. But Mr. Balasubramaniam for the 
Revenue resting himself on the terms of the 
deed of partition attempted to distinguish 
(1966) 60 ITR 454 (Mad). According to 
learned counsel, if regard is had to the terms 
of the partition, it will be clear that there 
was first a division in status between the 
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assessee and his son, thereafter, after re- 
taining with him a sum of Rs. 70,000, the 
father made over the residue of the family 
assets to his son. On this basis, it is press- 
ed on us that this was not a case of an un- 
equal partition simpliciter, but an outright 
transfer of the father’s share after a division 
in_ status had been effected; We do not 
think that the partition deed I^ds itself to 
the construction which learned counsel for 
&e Revenue sou^t to place. There is noth- 
ing in the partition deed to show that there 
has been a division firsts later on a l^d of 
notional division by metes and bounds and 
thereafter, the father transferring his half 
share after retention of a portion. As a 
matter of fact, the partition deed itself 
says — 

“Having valued my share and obtained in 
cash and having partitioned the entire assets 
to my minor son Karuppan Ghettiar, myself 
and my minor son Karuppan Ghettiar have 
become divided in status”. 

The division in status is, therefore, contem- 
poraneous with the division of the family 
assets. It seems to us, therefore, that there 
is hardly any room for holding that (1966) 
60 ITR 454 (Mad) is inapplic^le. 

5. We answer the first question against 
the Revenue and the second question in its 
favour. Before leaving this case, we have 
to make one more observation. The Appel- 
late Assistant Gommissioner did not set aside 
the view of the Gift Tax Officer that there 
was a gift, but finding that the assessee 
would be entitled to an allowance imder Sec- 
tion 5 (1), directed him to amend the assess- 
ment accordin^y. The assessee did not pre- 
fer an appeal against the Gift Tax Officer’s 
order in so far as it held that there was a 
gift; nor did he prefer an appeal against 
the order of the Appellate Assistant Com- 
missioner on that question. What the tax 
effect of this would be we are not called 
upon to consider in this reference. But we 
have considered the first question in this 
reference only in so far as it has a bearing 
upon the answer to the second question. 

6. In the circumstances, we make no 
order as to costs. 

Answered accordingly. 


Am 1970 MADRAS 113 (V 57 C 32) 
NATESAN, J. 

Srinivasa Padayachi, Appellant v. Parvathi- 
ammal and others. Respondents, 

Second Appeal No. 1188 of 1964, D/- 
18-10-1968 against decree of Sub Coiu^ 
Cuddalore in A. S. No. 113 of 1963. 

Hindu Law — Mitalcshara School (Madras 
School) — Joint family property — Aliena- 
tion of, by coparcener — Alienation in con- 
sideration of promise to marry — Validity of 
— Promise to marry is valuable considera- 
tion — Alienation, not being is valid to 
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the extent , of iis stare !ri the property — 
(Transfer of Property Act (1882), Section 122) 
-—(Contract Act (1872), Section 2 (d) ). ^ 

A gift by. coparcener of his undivided 
sh^e in the joint family property is void 
and does not bind even the alienor. But 
according to . Mitakshara law prevailing in 
Madras, a coparcener has power to ahenate 
for value his undivided interest in the pro- 
perty without the consent of' other coparce- 
ners. (1879) 6 Ind Cas 88 (PC), FoU. 

(Para 4) 

Where settlement of joint family properly 
is executed by a coparcener in favour of his 
adult would-be wife as consideration for her 
marrying him and in consideration of the 
transfer marriage followed imiiiediately after, 
then such transfer being conveyance for 
valuable consideration, is not a gift pure 
and simple. Therefore, such settlement is 
valid to the extent of his interest in the joint 
family property and has no right to dispose 
of that property ignoring the right of his 
wife. AIR 1919 Mad 500, FoU. (Para 6) 

It cannot be said that such setilemeni^ 
being in consideration of promise to marry, 
is invalid. Marriage may be a sacrament 
under Hindu law, but that does not militate 
against the existence of a contract for mar- 
riage. NormaUy reciprocal promise to marry 
will be a consideration for contract of mar- 
riage. But there can be other consideration, 
pro'vdded that such consideration is not op- 
posed to public policy or in any manner 


ulegal. Case law discussed. (Para ^ 

Cases Referred: Chronological Paras 

(1967) AIR 1967 SC 569 (V 54) = 

1967-1 SCR 353, A. Perunalaldml 
V. Krunaresan Balakrishna 4 

(1961) AIR 1961 Mad 356 (V 48)= 

1961 Mad WN 172, Sivagnana Thevar 
V. Udayar Thevar 4 

(1961) AIR 1961 Mad 405 (V 48) = 

74 Mad LW 16, Kulaseldiaraperu- 
mal V. Pathalkutty 5 

(1959) 1959-1 Mad LJ 221 = ILR 
(1959) Mad 630, Tejaunnissa Bivi 
Ammal v. Rahimath Bivi Ammal B 

(1957) AIR 1957 Mad 330 (V 44) = 

1957-1 Mad LJ 238, Palvanna Nadar 
V. Annamalai Ammal 4 

(1925) AIR 1925 Cal 856 (V 12)= 

ILR 52 Cal 425, Pran Mohan v. 

Hari Mohan B 

(1919) AIR 1919 Mad 500 (V 6) =: 

ILR 42 Mad 154, Nanjundasami 
Chetti V. Kanagaraju Chetti 6 

(1910) 15 Cal WN 205 = 12 Cal LJ 
173, Gobinda Rami Dasi v. Radha 
BaUabha Dasi B 

(1903) ILR 26 Mad 74, Kasturirama- 
raju V. Ivaluri Ramaliriga 6 

(1902) ILR 25 Mad 690,- A^^a^ri 
, Venkataramayya v. Ayya^ri Ram- 
ayya 6 

(1886) ILR 9 Mad 273, Ponnusamo v. 

Thatha , 6 

(1884) ILR 7 Mad 357 (FB), Baba v,- 
Timma j ' 6 


(1879) 6 Ind App 88 = ILR 5 Cal 

148 (PC), Suraj Bansi Koer v. Sheo 

Prosad Singh 4 

A. Srirangachariar, , for AppeUant. 

JUDGMENT: In this second appeal by 
the chief contesting first defendant who has 
failed in both the courts below, the short 
question for consideration is whether the 
settlement deed Ex. A.l, executed in favour 
of the plaintiff by her husband just before 
the marriage, is whoUy void, or valid as 
against his share in the properties covered 
by the deed. The comts below have up- 
held the plaintiffs claim of a half share in 
the properties, declared her right to the same, 
and decreed delivery, thereof with mesne 
profits. The suit properties, an extent of 
one acre and 80 cents in R. S. 18/2 and a 
house in Vadakrishnapuram vidage, Chidam- 
baram taluk, stood in the name of the plain- 
tiffs husband Muthulinga Padayachi. His 
brother is one Palanivelu' Padayachi, father 
of defendants 5 to 8 in the suit who have 
not contested the plaintiff s claim. The find- 
ing of the courts below is that, on the plain- 
tiffs parents insisting upon a settlement of 
property being made in her favour as a con- 
sideration for the plaintiff marrying him, 
Muthulinga Padayachi settled the properties 
on her rmder the deed Ex. A.l, dated 30-6- 
1943, The courts below have accepted the 
evidence that the settlement was a condi- 
tion for the plaintiff marrying Muthulinga 
Padayachi. The further finding is that the 
plaintiff was a major at the time of the 
marriage negotiations and settlement. The 
marriage was celebrated a week after the 
execution of the document and there is evi- 
dence that she had been put in possession 
of the properties settled and was in enjoy- 
ment of the same. Some years after the 
execution of the settlement deed, Palanivelu 
Padayachi, the brother of the settlor, insti- 
tuted the suit, O. S. 282 of 1951 on ffe file 
of the District Munsif Court, Chidambaram 
for partition and separate possession of his 
half share in the suit properties, contending 
that they are joint family properties, and 
that the plaintiffs husband, in whose name 
: the properties stood, had no exclusive ri^t 
in the properties. The plaintiff . and her 
husband were both made defendants in that 
suit They made common cause in the suit; 
and it was pleaded therein that the plain- 
tiffs husband, ■ Muthulinga Padayachi, had 
been in possession of the properties till the 
settlement and tibereafter his wife, the 2nd 
defendant in that suit, had been in posse- 
sion of the same, and that the properties 
were separate properties of Muthulinga 
Padayachi. It was neld in that suit . tliat 
the properties were joint family properties 
of the brothers, Mutnulinga Padayachi and 
Palanivelu Padayachi, and following the find- 
ing a decree for paction and possession of 
a half share in the properties was granted 
on 29-11-1952 in favour of Palanivelu Pada- 
yachi. As a result of the partition proceed- 
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a husband to his wife out of natural love 
faction and even in fulfilment of his 
fathers \vishes, have been held to be void. 
My attention was drawn to Sivagnana Thevar 
y; Udayar Thevar, AIR 1961 Mad 356 where 
Veer^ami, J. following the Division Bench 
decision of this Court in Palvanna Nadar v. 
Annamalai Ammal, 1957-1 Mad LT 238 = 
(AIR 1957 Mad 830) held that a gift of 
even a reasonable portion of immoveable 
property belonging to the joint family to 
a second wife as a marriage gift or in anti- 
ciparion of marriage is invalid. In Peru- 
nalakkal v. Kumaresan Balakrislma, AIR 
1967 SC^ 569 at p. 573 the Srmreme Court, ■ 
while pointing out that a Hindu father can 
make a gift within reasonable limits of im- 
moveable ancestral property to his daughter 
in fulfilment of an ante-nuptial promise 
made on the occasion of the settlement of 
the terms of her marriage and the same can 
^o be done by the mother in case the 
rather is dead, remarks tliat no. single case 
had been referred to where a gift by hus- 
band to his wife of immoveable ancestral 
property was upheld. After noticing that a 
Hindu father or any other managing member 
had power to make a gift within reasonable 
limits of ancestral immoveable property for 
pious purposes, it was said that the Comt 
saw no reason to extend the scope of pious 
purposes' beyond what had already been 
done. It was observed that even the father- 
in-law, if he had a desire to make a gift 
at the time of the marriage of his daughter- 
m-law, would not be competent to do so 
in so far as immoveable ancestral property 
was concerned. But these cases are ^ 
cases of gift and it is manifest that a gift 
of ancestral immoveable property, in favoin: 
of the \vife would be wholly invalid, whether 
made by the husband or the husband's 
rather or manager of the joint family of the 
husband. But according to the Mitakshara 
law prevailing in this State, a coparcener 
may sell, mortgage or otherwise ahenate for 
value his undivided interest in the coparce- 
nary property wthout the consent of other 
coparceners. In Suraj Bansi Koer v. Sheoi 
Proshad Sing, (1879) 6 Ind App 88 (PC); the 
Judicial Committee observed that 'it has| 
been settled law in the presidency of Madras 
that one coparcener may dispose of ances- 
tral undivided estate, even by contract and 
conveyance, to the extent of his own share 
and a fortiori that such share may be; 
seized and sold in execution for his separate 
debt.’ To restate only a gift of joint family 
property except for the purposes cognised 
by the personal law, is wholly void and does 
not bind even the alienor. The question 
now is whether the settlement deed E.x. A.l 
is a deed of gift or is a transfer for consi- 
deration. 

5. The document Ex. A.I recites that, 
in view of the insistence of a settlement of 
properties when the settlor asked the plain- 
tiff to marry him, he is giving the proper- 
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ings, Palanivelu Padayachi got the eastern 
90 cents of the suit first item. Subsequently 
Muthulinga Padayachi, ignoring the rights 
of his wife under the settlement deed, sold 
away the eastern 90 cents to the present 
appellant, the first defendant in the suit out 
of which the second appeal arises, rmder 
Ex. B.3, dated 12-4-1954. Defendants 2 
and 3. claim under the first defendant and 
the second appeal relates only to the 90 
cents, the subject of conveyance by the plain- 
tiffs husband in favour of the first defen- 
dant. It may, here, be stated that the first 
defendant is an attestor to the settlement 
deed Ex. A.I. 

2. The contention of the appellant, with 
reference to the settlement, is that it was a 
gift of joint family properties and, therefore, 
wholly void, void even as against the settlor. 
It is said that the settlee, the plaintiff, got 
no title rmder the docrunent even in respect 
of the settlor’s half share in the properties, 
so the subsequent ahenation by the settlor 
in favour of the first defendant prevailed over 
the claim under the settlement deed. The 
Courts below concurrently find that the 
settlement deed is not a gift, ptue and sim- 
ple, but a conveyance for consideration and, 
therefore, binding on the settlor to the ex- 
tent of his half share in the properties. 

3. Now at the time of execution of Ex. A.l 
the properties were joint family properties 
and the settlement was made by a coparce- 
ner. The other coparcener filed the suit for 

E artition and seemed his half share therein. 

1 that suit, there was no plea as between 
the settlor and the present ^aintiff, that the 
document was void, nor was there any find- 
ing in that suit given as to the true charac- 
ter of the settlement deed, whether it was 
a gift or conveyance for consideration. The 
plaintiff in that suit, the brother of the plain- 
tiffs husband, was given a half share in 
the properties, ignoring the ahenation as not 
binding on his share, overruling the defence 
fiiat it was not joint family property. But 
if in law the ahenation was a gift, it is weU 
settled that the same would not bind even 
the settlor and the absence of a finding in 
the earher suit is neither here nor there. 
It was sufficient for the determination of 
that suit if it did not bind the plaintiff 
therein. The law is thus summed up in 
Mullah’s Hindu Law 13th Edn. at page 291, 
thus: — 

“According to the Mitakshara law as ap- 
plied in all the States, no coparcener can 
dispose of his undivided interest in coparce- 
nary property by gift. Such transaction be- 
ing void altogemer there is no estoppel or 
other land or personal bar which precludes 
^e donor from asserting his right . to re- 
cover the transferred property”. 

4. Mr. A Srirangachariar for the appel- 
lant referred to a number of authorities 
where gifts by coparceners, particularly a 
^ft of ancestral immoveable properties by 
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ties, tinder tie setdement deed and placing 
the same in her possession. The properties 
are to be enjoyed by her during his lifetime 
without' alienation. Children of the mar- 
riage have to take the properties absolutely, 
and, if there ' is no issue Dy the marriage, 
the plaintifiE herself, has to talce the proper- 
ties. The settlement in this case was not 
just a motive or a grant made out of affec- 
tion or as a provision for the future. The 
transfer here was not just a gratuitous trans- 
fer. The transfer preceded the marriage 
and in consideration of the same the mar- 
riage followed immediately after. The Trans- 
fer of Properly Act defines a gift as a trans- 
fer of certain existing moveable or immove- 
able property made volimtarily and without 
consideration by a person called the donor 
to another called the donee, and accepted 
by or on behalf of the donee. As pointed 
out in Mullah’s Transfer of Property Act, 5th 
Edn. page 772, the word ‘consideration’ is 
used in the definition of gift under the 
Transfer of Property Act, in the same sense 
as in the Indian Contract Act, and excludes 
natural love and affection. Mullah quotes 
Blackstone as saying ‘gifts are always gratui- 
tous grants upon some consideration or equi- 
valent’. See also Kulasekharaperumal v. 
Pathalkutti, AIR 1961 Mad 405. The Indian 
Contract Act defines ‘consideration’ in Sec- 
tion 2 (d) as follows — 

“Vidien, at the desire of the promisor, the 
promisee or any other person, has done or 
abstained from doing, or does or abstains 
from doing or promises to do or to abstain 
from doing, something, such act or abstinence 
or promise is called a consideration for the 
promise”. 

As Anson, in his Law of Contract, 22nd 
Edn. page 92, points out, “consideration, of 
cotuse, must be something which is of some 
value in the eye of law”. Motive must not 
be confused with consideration. A desire to 
carry out the wishes of a deceased or a per- 
son to whom the alienor has respect would 
not amount to a consideration. It is well 
recognised that a promise to marry is a valid 
consideration — See Tejaunnissa Bivi Ammsd 
V. Rahimath Bivi Ammal, 1959-1 Mad LJ 
221. Marriage may be a sacrament, imder 
Hindu Law, but that does not militate 
against the existence of a contract for the 
marriage. Normally, the reciprocal promise 
to marry would be consideration for the con- 
tract of marriage. But there could be other 
consideration, provided that such considera- 
tion is not opposed to public policy or in 
any maimer illegal. In Ghitty’s Contract, 
Volume I, 22nd Edn. page 512, it is said — 

“On the other hand, the promise must be 
suTOorted by consideration to be actionable; 
ana though this consideration is usually re-^ 
dprocal promise to marry it is not neces- 
sary that this should be pleaded when there 
is other consideration.” 

In Pran Mohan v. Hari Mohan, AIR 1925 
Cal 856 at p. 857, where the plaintiffe agreed. 


to give a house to the 2nd defendant in 
the case and induced the bridegroom party 
to agree to the marriage, , the ' court observ- 
ed — ‘ 

‘There is, thdefore, a finding ' by the 
cpmis below that there was ante-nuptial 
romise by the plaintiff which became a 
inding contract when the marriage follow- 
ed. The validity of such contracts is well 
established. In the case of Gobinda Rami 
Dasi V. Radha BaUabha Dasi, 1910-15 Cal 
WN 205, Mr. Justice Mookerji held that 
such contracts are valid and binding”. 

The court there distinguished the cases of 
marriage brokerage contracts which were 
opposed to public policy^ and cases where 
there was no consideration except natural 
love and affection. 

6. The lower appellate court in this case 
has followed the decision of this Court in 
Nanjundasami Chetti v. Kanagaraju Chetti, 
ILR 42 Mad 154 ,= (AIR 1919 Mad 500). 
In that case a settlement of a portion of joint 
family property was made by a Hindu in 
favour of nis foster dau^ter, in pursuance 
of a promise made by him in consideration 
of her marriage with another who offered 
to marry her on such condition. It was 
held that ie settlement was not a gift, but 
was valid and binding on the alienor’s son to 
the extent of the alienor’s share as an aliena- 
tion for consideration. It was a case of 
settlement pursuant to a promise made when 
the intended husband insisted oir the setde- 
ment as a conihtion for the marriage — 
similar to the present case except that the 
romise here is oy the husband to his would- 
e wife. The settlement was by the foster 
father of the bride to her would-oe husband. 
It must be noted that the bride not being 
the daughter of the joint family the settle- 
ment evidently was not attempted. to_ be 
justified as a gift permitted under the Hindu 
law. The comi: ^served in that case that, 
if a person contracted a marriage in .con- 
sideration of a promise, then the marriage 
would be valuame consideration within the 
meaning of the definition of ‘consideration’ 
in the Contract Act. After pointing out that 
it was settled law that a coparcener could 
not make a valid gift eveii or his share, me 
court proceeded to consider the question 
whether the transaction in that case was a 
gift or alienation for valuable consideration. 
The Division Bench posed before itself for 
decision the question whether the gi^ made 
in prusuance of a promise for consideration 
of marriage, is an alienation for valuable 
consideration under Hindu law and observ- 
ed — . . 

“But once the validity of alienation for 
valuable consideration is recogm'sed, ft 
seems to us impossible hot to include such 
a transaction as this within the operation 
of the rule. None of the cases to whiA 
we have been referred lay down that this 
power of a Hindu coparcener is inerely , con- 
fined to sales or mortgages; but the general 
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proposition wHcli we deduce £rom the deci- 
sions in Awagiri Venkataramayya y. Ayyagiri 
Ramayya, (1902) ILR 25 Mad 690, Baba v. 
Timma, (1884) ILR 7 Mad 857, Ponnusamo 
V. Tbatba, (1886) ILR 9 Mad 273 and 
Kasturiramaraiu v. Ivaluri Ramalinga, ILR 26 
Mad 74 is that an ordinary sin^e gift for 
no consideration will not be upheld as dis- 
tinguished from alienation for consideration. 
We, therefore, hold that the 14th defendant 
is entitled to a half share of items 3 to 8 
of A schedule.” 

The 14th defendant in the case was the 
husband of the 4th defendant, the bride who 
died pendente lite. It was found in that case 
also, the promise was made just before the 
marriage. Ih my view, this decision governs 
the instant case. Here also, the concurrent 
finding of the courts below is that the settle- 
ment was inade in consideration of promise 
of marriage, just prior to the marriage, and 
the settlement was followed by the mar- 
riage. Both the settlor and the setdee, 
the husband and would-be wife, were adults, 
the actual contract was between them and 
the settlement was in favour of the would-be 
wife. There is no question of any public 
policy involved with reference to the settle- 
ment, and the mutual promises have been 
performed. This is not a case of any 
gratuity or a gift to a third party in con- 
sideration of giving an infant or minor in 
marriage, nor is it a marriage brokerage con- 
tract. The husband is, therefore, boimd by 
the settlement; the setuement being a trans- 
fer for consideration is not wholly void and 
is good to the extent of the settlors interest 
in the properties. There is no question of 
natural love and affection at that stage. Of 
course, the settlement did not bind the set- 
tlors brother and the contest is with refer- 
ence to the settlor’s share only. No deci- 
sion of our Court contrary to the decision 
in ILR 42 Mad 154= (AIR 1919 Mad 500) 
has been placed before me. The ratio de- 
cidendi or this decision is that a transfer, 
made specifically in consideration of mar- 
riage, is an alienation for valuable considera- 
tion within the rule of Hindu law and not 
a gift. It follows that the decisions of the 
Courts below are correct and cannot be as- 
sailed in law. 

7. It is pointed out that; while the trial 
Court has specifically stated that the plain- 
tiff has title to a half share in the suit pro- 
perties, the decree as drafted has not brought 
out this aspect of this matter and holds me 
plaintiff entitled to the suit properties as 
described in the schedule. In the schedule 
the entire items are described. The lower 
Appellate Court, on appeal by defendants 1 
to 3, has pointed out that omy the eastern 
90 cents in the first item of plaint B sche- 
dule which had been sold by the plaintifFs 
husband to the first defendant and the first 
defendant, in his turn, to defendants 2 and 
8, was the subject of appeal. But the ap- 
pellate decree, without any modification, con- 


firms the decree of the trial Court The de- 
cree in the suit will have to be modified in 
terms of the lower appellate court’s direction 
confining the decree to the eastern 90 cents 
in B schedule property. The other item has 
not been the sulfiect of any appeal. Subject 
to the provision for rectification of the decree 
in regard to the first item, the second ap- 
peal is dismissed. The plaintiff will be en- 
titled to her costs. Leave refused. 

Appeal dismissed. 
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VEERASWAMI AND RAMA- 
PRASADA RAO, JJ. 

Smt. Parvathi Ammal, Appellant v. Con- 
troller of Estate Duty, Madras, Respondent. 

Tax Case No. 215 of 1965 (Refd. No, 109), 
D/- 4-3-1969. 

(A) Estate Dufy Act (1953), Sec. 10 — * 
Scope — Absolute gift of a house — Donor 
under a separate contract retaining posses- 
sion and enjoyment of the gifted house on 
Rs. 15,000/- as annual rent — On donor’s 
death only the interest retained by him in 
the gifted house will pass and wifi, be charge- 
able — Section 10 attracted. 

Where there was an absolute gift of a 
house and the donor under a separate agree- 
ment retained the possession and enjoyment 
of the gifted house as a tenant on Rs, 15000/- 
as annual rent and on donor’s death the ques- 
tion was as to whether the Estate Duty would 
be chargeable on the entire value of the gift- 
ed property or on the value of the interest 
deemed to have passed on donor’s death: 

Held that since the subject matter of the 
gift was of the entirety of the property to 
donees (sons) including the right to imme- 
diate possession and enjoyment Sec. 10 was 
attracted. The operation of Sec. 10 was 
confined to the subject matter of a gift and 
not extended to what is excluded from the 
scope of the gift. The Revenue could not 
charge estate duty on the entire value of the 
property and the accountable person could 
not escape duty to the extent of the non- 
exclusion of the deceased donor on account 
of retention of possession and enjoyment of 
it by the donor during his life. AIR 1966 
Mad 429, Foil. (Paras 3, 6) 

(B) Estate Duty Act (1953), Sec. 10 — 
Scope — Does not -cover entire range of the 
subject-matter of gift — The expression 'to 
the extenti — Effect. 

Section 10 has no application to the entire 
range of the subject matter of a gift, for 
otherwise, it will not be a case of real mft 
at aU. The subject-matter will invariably 
constitute a bundle of rights. The effect of 
the words ‘to the extent’ followed by the 
non-exclusion and benefit clauses is that if 
any one or more of the constituent ri^ts 
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came within the mischief of the non-exctu- 
sion clause or there was a benefit to the 
donor in respect of it by contract or other- 
wise, such ri^t or rights, alone will attract 
estate duty. (Para 3) 

Cases Keferred: Chronological Paras 

(1966) AIR 1966 Mad 429 (V 53)= 

(1966) 60 ITR 810, V. S. Mani v. 

Controller of Estate Duty, Madras 3 

S. Swaminathan and K. Ramagopal, for 
Appellant; V. Balasubramaniam and J. Jaya- 
raman, for Respondent. 

JUDGMENT: — A property known as 
Mayavaram Lodge in Th^chirapaUi was in- 
cluded by the Revenue in die principal value 
of the estate, passing on the death of one 
R. Venkateswara Iyer on 6-4-1957. His 
widow, as the accountable person, excluded 
the property from the return, in view of ;the 
fact that by a deed dated 11-3-1955, the de- 
ceased had allotted the Mayavaram Lodge to 
his five sons in equal shares, retaining for 
himself the other house and certain agricul- 
tural lands. On 26-6-1955, the deceased 
entered into an agreement with his sons by 
which they leased to their father the Maya- 
varam Lodge, where, as before, he conti- 
nued to carry on his boarding and lodging 
business, with only this difference, that the 
value of this property was written off from 
the accoimt of the lodging and boarding 
business and the deceased started paying a 
rent of Rs. 15,000, per annum to his sons. 
The deed of 11-3-1955, ex facie, purported 
to be one of partition but the Revenue at 
all stages, being of the view that the Maya- 
varam Lodge was the self-acquisition of the 
deceased, took it to be a settlement and a 
gift of the property to his sons. On the 

g -ound tliat the deceased was not excluded 
om possession and enjoyment of the pro- 
perty which was the subject-matter of the 
gift, the property was made liable to estate 
duty. 

2. Another point which the revenue did 
not accept was that the partition did not 
amount to a gift. The question referred to 
us at the instance of the accountable person 
is: 

“Whether on the facts and in the circum-. 
stances of the case, the entire value of the' 
property known as ‘Mayavaram Lodge’ or 
any portion of its value is liable to be in- 
cluded in the principal value of the estate 
of the deceased as property deemed to have 
passed on his death?” 

Before us, an attempt has been made on be- 
half of the accountable person to show, but 
Tmsuccessfully, that, . assuming the transaction 
amounted to a ^ft, the . subject-matter of it 
was exclusive of the deceased’s right to con- 
tinue in possession and enjoyment of the 
Mayavaram Lodge for the purpose of run- 
ning his business of lodging and boarding. 
In sujpport of this view, Mr. Swaminathan has 
in his own way marshalled and looked at the 
effect of the facts existing as bn 4e date of 
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the partition and immediately thereafter. He 
urges that having regard to them, the inten- 
tion of the deceased could not have been 
to denude himself of Mayavaram Lodge ab- 
solutely without excluding from it his ri^t 
to be in possession and enjoyment of it and 
fun his business as long as he wanted. 
Counsel has also presented his point from 
another an^e, namely, that in view of the 
tenancy laws in force, the deceased Had a 
right to continue in possession of the pro- 
perty as a tenant. What apparently is sug- 
gested by the tenancy is the statutory pro- 
tection afforded by such laws to tenants from 
eviction. The Central Board of Revenue in 
its stated case has made reference to the 
partition deed of 11-3-1955 and we have our- 
selves looked into its. terms. • We are of the 
view that the subject-matter of allotment to 
the sons by the partition deed was the 
entirety of Mayavaram Lodge with all the 
rights that could possibly go into it. No- 
where is there any stipulation in the deed ex- 
cluding from the scope of the allotment any 
aspect of any claim or right in or to the 
property. Great stress is .laid by Mr. Swami- 
nathan on the fact the deceased never part- 
ed with possession except notionaUy of the 
property and that indicated the intention on 
bis part to exclude his ri^t to continue in 
possession and enjoyment for the purpose of 
running the business from the scope of the 
allotment of the property to the sons. In 
fact, the Central Board in its order has 
observed that the deceased continued to be 
in tmdisputed possession of the premises even 
after 11-8-1955. But there is sufficient indi- 
cation in the deed of that date, and the reci- 
tal to that effect is clear evidence of the 
fact that the sons had assumed possession 
and enjoyment of the entirety of the house. 
They should, thereafter, have allowed the 
fether to continue in the premises and run 
bis business. That would also meet the con- 
tention that there was-. statutory.' protection 
any longer available to the deceased, once 
the sons were allowed to assume possession 
of the property. Also, statutory protection 
can only be based on an antecedent tenancy 
which originally never, existed. 

8. We, however, agree with Mr. Swami- 
nathan that the applicability of Section 10 
would necessarily depend on what is the 
subject-matter of the gift. The operation of 
the section, as we understand it, is confin^ 
to the subject-matter of a gft and not extend- 
ed to what is excluded from the scope of 
the gift. But since we are of the view ihat 
the subject-matter of the ' allotment by the 
deceased was of the entirety of the property 
to his sons, including the right to imme- 
diate possession and enjoyment, Section 10 
is attracted. So then, the next step is to 
find whether by reason of non-exclusion to 
any extent of the deceased from the prope:^ 
or reservation or accrurd of benefit to him 
by contract or otherwise, there is pro tantd 
passing on his death of the property. Mr^ 
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Swammatban does not at this stage dispute 
that the deceased’s sons assumed exclusive 
possession and enjoyment of the property. 
But he says that at best for the Revenue it 
could only be stated that there /was subse- 
quent non-retention by the donees and that 
by way non-exclusion of the deceased from 
possession and enjoyment of the property 
and passing on account of it should be limit- 
ed to that extent and it could go no further. 
Mr. Balasubramaniam has joined issue with 
it and contended for the Revenue that since 
the non-exclusion of the deceased is total be- 
cause he was allowed to continue in posses- 
sion and enjoyment of the entire property, 
the whole of it would pass on his death. The 
effect of this argument for the Revenue is to 
ignore the words "to the extent” in Sec. 10. 
The Revenue would say that these words do 
not mean the quantum of interest that passes 
but only have the effect of “if’ or where’. 
The precise argument was addressed to this 
Court in V. S. Mani v. Controller of Estate 
Duty, (1966) 60 ITR 810 at p. 812= (AIR 
1966 Mad 429, at p. 430), to which one of 
us was a party, but was repelled. It was 
there held — 

"We are of the view that the word 
‘entirety’ in the context refers only to the 
fractional part, the possession of which has 
not been taken or assumed by the donee 
and retained to the exclusion of the donor. 
In the same case there was this earlier obser- 
vation; 

"To the extent to which the donor retains 
an interest in the entirety of the property 
given away by him as gift, Acre will be pro 
tanto liability to estate duty”. 

Since we are accepting this view, there is 
no need to reiterate the reasoning set out in 
(1966) 60 ITR 810 = (AIR 1966 Mad 429). 
It seems to us that Section 10 will have no 
application to the entire range of the subject- 
matter of a gift, for otherwise, as we tliinlq 
it will not be a case of a real gift at all. 
The subject-matter of a gift would invariably 
constitute a bundle of rights. If any one or 
more of the constituent rights come within 
the mischief of the non-exclusion clause or 
there was a benefit to the donor in respect 
of it by contract or otherwise, such ri^t or 
rights alone pass and will attract duty. That 
we think is the effect of the words ‘to the 
extent’ followed by the non-exclusion and 
benefit clauses. On this view, we do not 
think it necessary to refer to the other cases 
cited before us on either side of the Bar. 

4. Mayavaram Lodge was certainly a 
bundle of rights of which possession and en- 
joyment formed a part which, as we have 
observed, were not subsequently to their as- 
sumption retained by the sons of the deceas- 
ed. To that extent, there was non-exclusion 
of the deceased. So far as the ownership of 
the property is concerned, there can be no 
question that the" donees exclusively retain- 
ed it. It follows that it is only the value 
of the ri^t to possession and enjoyment in 


the hands of the deceased as a lessee that 
would pass on his death and would attract 
duty. For the Revenue it is urged that the 
entire premises being in the occupation and 
enjoyment of the deceased until his death, 
its entire value would pass. We are 
unable to accede to this view, . be- 
cause it does not take note of the 
value of the other ri^ts of the donees in- 
cluding the ownership of the property, which 
they retained to the exclusion of the deceas- 
ed. Since we have held that only to the 
extent of the non-exclusion, mentioned, the 
proportionate property referable to it . would 
pass, it would be necessary for the Revenue 
to apportion its value taldng all the facts 
into account and revise the assessment. 

5. That is suEBcient to dispose of the re- 
ference. In view of this, we do not tfiink 
it necessary to deal with the other point as 
to whether the transaction of 11-3-1955, 
amounted to a gift. We have proceeded on 
the basis that it was a gift. 

6. The question is answered partly in 
favour of the Revenue and partly in favour 
of the assessee. This is because, on the 
view we have expressed, the Revenue can- 
not charge estate duty on the entire value 
of the property, while at the same time the 
accoimtable person caimot escape duty to 
the extent of the non-exclusion we have indi- 
cated, There will be no order as to costs. 

We have no doubt that before the Board 
of Revenue fixing the value of the interest 
covered by the non-exclusion clause, the ac- 
countable person will be given an opportu- 
nity of putting forward her case. 

Reference answered* 
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Appeal No. 349 of 1962, D/- 26-9-1968, 
against decree of Sub-Court, Devakottai in 
O. S. No. 16 of 1957. 

(A) avil P. C. (1908), Ss. 9 and 16 — 
Scope — Suit for accounts of dissolved 
partnership — Defendant resident within 
jurisdiction of Indian Court — Partnership 
having assets in form of immovable property 
in foreign country — Court in Ih^a has 
jurisdiction to entertain suit and, if neces- 
sary, to appoint receiver to realise assets of 
partnership situate in foreign country. 

Where there is a suit for taldng accounts 
of a dissolved partnership against a defen- 
dant who is resident within the limits of the 
jurisdiction of a Court in India, but the part- 
nership has assets in the shape of immovable 
properties in a foreign country, and there is 
no dispute about the title of the partnership 
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to those assets so far as the plaintiff and the 
defendant are concerned, there can be no ob- 
jection to the Indian Court trying the suit; 
Once it is ascertained whether any amount is 
due from the defendant and if so, the quan- 
tum thereof, it , may well happen that the 
parties may amee about the valuation of the 
assets in the foreign country and the defen- 
dant may pay the proportionate share there- 
of to the plaintiff in India itself which the 
plaintiff niay accept. In such a case, the 
plaintiff need not go to the foreign Court 
at all. Secondly, even if it is necessary to 
sell the immovable property, in the foreign 
country it may be done by a receiver 
pointed by the Indian Court and under the 
rules of Private International Law and the 
comity of nations, the foreign Court is bormd 
to recognise the appointment of the receiver. 
Thirdly, even if it should become necessary 
for the receiver to remove any impediment 
or obstruction from any third parfy in the 
foreign country, the receiver can seek the aid 
of the foreign Court and the action will be 
tried according to the laws prevailing in the 
foreign country. From any point of view, 
therefore, there is no possibility of the decree 
passed by the Indian Court becoming in- 
effective or useless. Therefore, it is clear 
that a Comt in India wiU have jurisdiction 
in such cases: English and Indian Case Law 
discussed. (Paras 9, 15) 

(B) Re^fralion Act (1908), Sec. 17 (1) (b) 
— Scope — ^ Document not creating or de- 
claring any interest in immovable property 
but ^merely reciting the pre-existing rights of 
parties in immovable properties — Document 
does not require re^stration: AIR 1932 PC 
55 & (1880) ILR 5 Bom 232 & AIR 1960 
SC 307 & AIR 1966 SC 1300, Rel, on. 

(Paras 20, 22) 

(C) Registration Act (1908), Secs. 1 and 
17 — Scope and applicability — Act does 
not apply to immovable properly situate out- 
side India. 

The Indian Registration Act of 1908, and 
in particular Sec. 17 (1) (b), would apply 
only to India and cannot apply to immovable 
properties situate in Malaya. The object of 
the legislation is. only to provide for compul- 
sory registration in respect of immovable 
property in India so tiiat the title may be 
clear and it is no concern of the Indian 
lerislature to lemslate with respect to the 
title to immovable properties in Malaya: 
Case law discussed. (Paras 20, 23) 
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JUDGMENT; This appeal has been filed 
by the plaintiff in O. S. No. 16 of 1957 on 
the file of the Subordinate Judge’s Cqurti 
Devakottai, against the judgment and 
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deCTee dismissing his suit The suit is for that in part it involved the detenninaHon of 
tamg accounts of a dissolved partnership tiUe to immoveable property situate in Malaya 
and IS directed against the first defendant a foreign territory; and (2) limitation 
Earuppi^ Ambalam. The suit has been 2. The following genealogical tree will 
dismissed on two preliminary groimds — (1) show the relationship of the parties— 

SOLAYAPPA (died on 19-1-1946) 


Ayyachami (died on 80-8-60) 
Married Visalakshi 
(2nd deft) 

Minor Dorairaj (Plff) 


Periannan alias Muthukannu 
(died on 14-5-50), married 
Ponnalagi (3rd deft) 


Solaimalai Ramaswami 

(4th deft) (6th deft) 


The plaintiff’s grandfather Solaympa and 
the first defendant Kamppiah Ambal^ were 
sons .of sisters. They carried on a partner- 
ship business in Malaya under the name and 
style of K. R. PR. Mantin. Originally the 
business was at Mantian and later it was in 
Siramban. This partnership is admitted. It 
is also common ground that Solayappan had 
8/4 share and the 1st defendant share. 
Solayappa died on 19-1-1946. Section 42 of 
the Partnership Act says “Subject to contract 
between the partners, a firm is dissolved by 
the death of a partner”. As pointed out by 
their Lordships of the Supreme Court in 
Commissioner of Income-tax v. Govindaram 
Sugar Mills, 1965-3 SCR 488 = (AIR 1968 
SC 24), a firm of two partners necessarily 
gets dissolved on the death of one of the 
partners and to such a partnership the phrase 
“subject to contract between the partners” 
cannot apply, because a partnership neces- 
sarily involves a minimum of two partners. 
Even when the legal r^resentatives of the 
deceased partner tmcOs nis place and cary 
on the business with the other partners, it will 
only be a new partnership. The plaint, how- 
ever, states inaccurately that there was a 
contact between Solayappa and the 1st 
defendant that the partnership should conti- 
nue without dissolution even in the event 
of the death of one of the partners, by the 
legal representatives taldng nis place. But 
in substance, the case in the plaint is that 
a new partnershm came into existence on 
the deam of Solayappa, between his sons 
Ayyachami and Periannan on the one hand, 
and the first defendant on the other. Para- 
graph 18 of the plaint alleges — 

“He (first defendant) has caused the part- 
nership behveen KR. PR. to be continued at 
Seramban without break and without bring- 
ing about dissolution and treating Ayyachami 
and Periannan as partners of the continuing 
business in the place of their deceased grand- 
fether. (In the plaint Solayapan is through- 
out referred to as the grandfather). He 
caused the continuity of the firm to be re- 
cognised and registered according to the re- 
quirements of the law of Malaya by intro- 
ducing their names and carried on the finn 


under his exdusive directions and manage- 
ment”. 

This is also made clear in the other para- 
graphs, like paragraphs 7 and 14. 

3. _ The plaint further states that Ayya- 
chami and Periannan were ^ven to drinking 
and other bad habits and, therefore, Ponna- 
lagi the wife of Periannan, acting as the next 
friend of her minor sons, Solamalai and 
Ramaswami, instituted a suit, O. S. No. 33 
of 1948, on the file of die Subordinate 
Judge’s Court, Devakottai, on 8-11-1947, for 
partition. In that suit Ayyachami was the 
1st defendant, Periannan mias Muthukannu 
was the 2nd defendant and Karuppiah Amba- 
lam, the 1st defendant in the present suit 
(O. S. 16 of 1957) was the 3rd defendant. 
Two other persons with whom we are not 
now concerned, were impleaded as alienees. 
It will be seen that Ponnalagi and her sons 
Solamalai and Ramaswami are respectively 
defendants 3 to 5 in the present suit In 
that suit the assets of the partnership KR. 
PR. in Malaya were described in the C sche- 
dule to the plaint. That suit was compro- 
mised on 5-4-1949. Ex. A.5 is the certfiied 
copy of the compromise. Its terms are very 
important; particularly. Clause (1). We sh^ 
set out Clause (1) in original and also give 
a free translation of all the clauses. (Here 
followed the Clause (1) in Native Script) 

“Regarding the shop set out in the C 
schedule of the plaint, we have compromised 
as follows: — 

_ 1. 'The above shop at Siramban was car- 
ried on for a long time between Solayan 
Ambalam, die father of defendants 1 and 2 
with three shares, and the third defendant 
^aruppaiah Ambalam, the present 1st defen- 
dant) with one share. After the death of 
the said Solayan Ambalam, the above part- 
nership is being carried on without a break 
as a partnership between defendants 1, 2 
and 8, with the shares as before. 

2. The remittance of S 2000 sent recently 
from the above shop by the 3rd defendant 
(1st defendant in O. S. 16 of 1957) has been 
properly settled by looking into tihe ac- 
counts. 
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8. In regard to tibe taMng of accoTonts 
otherwise of the said partnership business, 
after the 1st and 2nd defendants take out 
letters of administration after payment of 
duty to the deceased Solayan Ambalam, we 
shall divide according to our shares the as- 
sets of the partnership in specie or their 
sale proceeds and at that time we shall 
finalise all the accounts. 

4. Taking the shares of the shop as four, 
when the accoimts arei finally settled as 
stated in Cl. (3), the. 1% share belon^ng 
to the family of the 2nd defendant (Perian- 
nan alias Muthukannan) shall be divided, by 
the plaintiff (present defendants 4 and , 5) , 
taking one share and the 2nd defendant 
(their father Periannan) taking a half share. 
1% share out of four will be taken by the 
1st defendant (Ayyachami, father of the pre- 
sent plaintiff). Ihe 3rd defendant (1st de- 
fendant in O. S. No. 16 of 1957^ take 
one share. (Stated simply, it will be seen 
that this recognised that the shares of Ayya- 
chami and Periannan were togetlier three as 
against the one share of Karuppiah Amba- 
lam, the present 1st defendant and there is 
a division inter se between Periannan and 
his two sons, the two sons being the minor 
plaintiffs in that suit. 

5. Since the shop at Siramban is a part- 
nership and its assets are mostly immoveable 
properties in foreign territories the assets of 
the said shop are excluded from the suit 
Hence it is prayed that the court may re- 
cord this and remove the C schedule from 
the plaint and the 3rd defendant without 
costs.^’ 

The above compromise was signed on behalf 
of the plaintiffs therein by their next friend 
Ponnalagi and by the first three defendants 
in that suit namely Ayyachami, Periaiman 
and Karuppiah Ambalam (present 1st defen- 
dant). The plaint asserts that the above com- 
promise recites what was actually the fact 
namely, that the partnership business was 
carried on without a break even after the 
death of Solayan Ambalam, as behveen 
Ayyachami, Periannan and Karuppiah. The 
plaint further states that the first defendant 
was throughout in charge of the business in 
Siramban and particularly after the deafli 
of Solayappa, and that the other two part- 
ners, Ayyachami and Periannan, did not take 
any interest because of their profligate habits. 
The plaint charges the first defendant with 
gross acts of embezzlement. Ayyachami, 
the father of die plaintiff, died on 30-3- 
1950 and Periaiman (father of defendants 4 
and 5) died on 14-5-1950. Paragraph 18 
of the plaint states that the firm became dis- 
solved without any debt on 30-3-1950 and 
still more indisputably by 14-5-1950 and that 
the first defendant without handing over the 
assets to the plaintiff and . defendants 4 and 
5, misappropriated them. The plaint, • there- 
fore, prays for accounts from 18-1-1946, but 
that was on the footing that the 1st 
defendant utilised the assets of the 


old partnership. See, for instance para- 
graph 13 of the plaint, where it is stated 
mat on 12-4-1947, the 1st defendant opened 
a new accoiint for the KR^ PR. firm by 
transferring all the assets and liabilities of 
the firm to the new account. 

4. The plaint also refers to three items 
of properties as thottam properties and states 
that they were the exclusive properties of 
Solaympa bou^t with the funds of the 
joint family of which he was the kartha or 
manager though the sale deeds for two of 
those properties stood in the name of the 
1st defendant. The accounts of the income 
of those three properties were no doubt 
maintained along with the accounts of the 
KR. PR. firm, but separately. The plaint 
prayed for an account of the income of those 
properties as well against the 1st defendant 

5. Originally the suit was filed with 
Dorairaj as the first plaintiff and Solamalai 
and Ramaswami as plaintiffs 2 and 3. But 
at the instance of the plaintiff, they were 
transposed by an order in I. A. , 184 of 1959 
dated 7-4-1959, as defendants 4 and 5, and 
that is how they have been described in 
the above narration as defendants 4 and , 5. 
The explanation for this appears to be that 
the 1st defendant settled the claim of defen- 
dants 3 to 5 outside court. The plaint was 
filed on 5-4-1957, more than three years 
after 30-8-1950, the date of dissolution, ac- 
cording to the plaintiff. The delay is sought 
to be explained on two grounds — (1) the ab- 
sence of the 1st defendant from India in 
Malaya for certain periods which have to 
be excluded under Section 13 of the Limi- 
tation Act of 1908 (the Act applicable when 
the suit was laid); (2) The plaintiff was a 
minor. The 5th defendant was still a minor. 
The 4th defendant attained majority on 21-1- 
1956, but die suit was filed within three 
years thereafter. 

6. The suit was contested by the 1st 
defendant on the following grounds: (1) 
There was no agreerneht between Solayappa 
arid the 1st defendant that the partnersmp 
should continue even after the death of one 
of them. Further such an agreeihent is out 
of question in a case where Siere were only 
two partners. (2) The partnership came to 
an end on 19-1-1946. No new partnership 
was formed between Ayyachami, Periannan 
and the 1st defendant. (3) The original part- 
nership came to an, end on 19-1-1946 by 
the death of Solayappan. Ayyadiami and 
periannan were competent to give a valid 
discharge on behalf of their sons; (the plain- 
tiff and defendants 4 and 5) in respect pf 
the accounts of the firm which was dissolved 
on 19-1-1946 and no suit having been filed 
by them within three years of ' 19-1-1946, 
no cause of action survived to the plaintiff 
or defendants 4 and 5 and the suit was 
time-barred. (4) The thottam properties were 
not the exclusive properties of Solayappan, 
but belonged to the partneiship and the 
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1st defendant was entitled to 1/4 sbare in 
them. (5) There was thus a dispute about 
title to the immoveable properties l 3 nng in 
Malaya and even for giving a relief of ac- 
counting of the income thereof, the Sub- 
ordinate Judge’s Court, Devakottai, had no 
Jurisiction. (Q) The 1st defendant was not 
' in charge of the firm. Solayappa^ had been 
in charge of the firm during his lifetime 
and after him that partnership which was 
dissolved on his death was wound up, and 
in the course of such winding up Ayyachami 
and Periannan and also their two widows, 
VisalsJcshi and Ponnalagi, received payments 
from the 1st defendant in full quit of the 
claims of the plaintiff and defendants 4 and 
5. They also were in ihanagement. The 
first defendant was, therefore, not liable to 
account at all. He did not commit any acte 
of misappropriation. (7) Ex. A.S is inadmissi- 
ble for want' of registration. According to the 
first defendant, it does not mean that there 
was any partnership between Ayyachami, 
Periannan and the 1st defendant. On the 
other hand, it would only show how ac- 
counts should be taken of the partnership 
which had become dissolved on the death 
of Solayappa. P^uither, Ex. A.S, contem- 
plates tha t- letters of administration had to 
be obtained for Solayappa and the mit as 
framed without obtaining letters of adminis- 
tration was not maintainable. 

7. Several issues were framed, but, as 
mentioned already, die learned Subordinate 
Judge dismissed the suit on the prehmm^ 
grounds of limitation and jurfrdiction. On 
Se question of limitation, the learned Judge 
took the view that no new partnership came 
into existence as between Ayyachami, Perian- 
nan and ihe 1st defendant and that the or^ 
ginal partnership got dissolved on the death 
of Solayappa. He also thought that Ex. A.o 
required registration and that, in any case, 
it was only a piece of evidence on the ques- 
tion, whetoer ihe old business was carried 
on between Ayyachami, Periannan and the 
1st defendant. As against Ex. A.S, there 
were clear statements in Ex. A.l, the plaint 
filed in O. S. No. 33 of 1948, that the 
partnership between Solayappa and the 1st 
defendant had become dissolved on 1^1- 
1946, and accounts had to be taken of that 
dissolved partnership. 

8. On the question of jurisdiction, he 
held that it was clear from the decision of 
the Bench of this court_ (Wadsworth and 
Eajamarmar, JJ.) in Nachiappa CheMar v. 
Muthukaruppan Chettiar, 1946-1 Mad LJ 
310 = (AIR 1946 Mad 398) and the stat^ 
ment of law in Halsburys Laws of England 
Vol. 6, (Hailsham’s Edn.), that the Subordi- 
nate Judge’s Court of Devakottai, could not 
adjudicate on die title of the Thottam pro- 
perties situate in Malaya, and that even the 
relief of accounting of the inconae therefrom 
involved an adjudication of the title of those 
properties and that consequently fhe- Sub- 
ordinate Judge’s court had. no jurisdiction. 


• 9. The question of .jurisdiction is funda- 
mental, but the position has been consider- 
ably simplified, because in this court the 
plairitiff has fded a memorandum through 
his learned counsel giving up the contention 
that the -thottam properties belonged to 
Solayappa, and accepting the 1st defen- 
dant’s contention that the properties belonged 
to the partnership and that the appellant’s 
grandfadier was only entitled to 3/4 share 
therein. The position, therefore, is very 
simple, namely, that here is a suit for taking 
accounts of a dissolved partnership against 
a defendant who is a resident within the 
limits of the jurisdiction of the Devakottai 
Subordinate Judge’s court. The partnership 
has assets in the shape of immoveable pro- 
perties in Malaya, and there is no dispute 
about the title of the partnership to those 
assets, so far as the plaintiff and the 1st 
defendant are concerned. Under those cir- 
cumstances the principle and common sense 
inform us that there can be no objection to 
the Devakottai Subordinate Judge’s court 
trying the suit Once it is ascertained whe- 
ther any amount is due from the 1st defen- 
dant and if so, the quantum thereof, it may 
well happen that tte parties may agree 
about the valuation of the assets in Malaya 
and the defendant may pay the proportion- 
ate share thereof to the plaintiff in India 
itself which the plaintiff may accept. In 
such a case, the plaintiff need not go to 
the foreign court in Malaya at all. Second- 
ly, even if it is necessary to sell the im- 
moveable property in Malaya it may be 
done by a receiver appointed by the Sub- 
ordinate Judge’s Court, Devakottai and, under 
the rules of Private International Law, and 
the comity of nations, the foreign court in 
Malaya is bound to recognise Ihe appoint- 
ment of the receiver. IWrdly, even if it 
should become necessaiy for the receiver to 
remove any impediment or obstruction from 
any third party in Malaya the receiver can 
seek the aid of the foreign court and the 
action will be tried according to the laws 
prevailing in Malaya. From any point of 
view, therefore, there is no possibility of the 
decree passed by the Subordinate Judge’s 
Court, Devakottai, becoming ineffective or 
useless. Therefore, it is clear that the Su^ 
ordinate Judge’s Courts Devakottai, will have 
jurisdiction in such cases. These proposi- 
tions, which accord with principle and com- 
mon sense, of course, find place in the lead- 
ing text books and in several decisions, Eng- 
lish and Indian. They will be found cm- 
lected in the leading text books and digests. 

10. The important principle to hear in 
mind is that the suit here is essentially an 
action in personam against a defendant who 
is amenable to the jurisdiction of the Suh- 
ordhnate Judge’s Court of Devakottai. It is 
an accepted principle that in such cases the 
com! (where he resides) will have jurisdic- 
tion to try the action. In fact,. in En^and, 
the principle has been extendi even to a 



124 Mad. [Prs. 10-11] Dorairaf v. 

foreigner, usually resident abroad, but wbo 
happens to come to Englani even tempora- 
rily, provided that the writ in the action is 
served upon him when he is in Eri^^d. 
The law is thus stated in , 7 .Halsbury, page 
6, paragraph 4 (the reference is always, to 
Simonds Eto.): — 

'The English courts have jurisdiction (sub- 
ject to the exceptions referred to below) to 
entertain an action in personam against any 
person who is TOthin tiie jurisdiction at the 
time when the writ in , the action is served 
upon him, however, transitory his sojourn 
in England may be”. 

Again, even though the general principle is 
that the English court win. not have jurisdio- 
tion to try an action involving the detenni- 
nation of title to the foreign immoveables, 
there are some exceptions, which have thus 
been stated at page S3 of Halsbury's VoL 
7:— 

“The En^h courts have power to exer- 
cise a jurisdiction in personam, in respect of 
foreign immoveables against persons locally 
within their jurisdiction, in cases where there 
is an equity between the parties arising from 
contract fiaud, or trust, provided that : the 
decision of title is not directly involved, and 
provided that such equity does not depend 
for its exercise on the lex loci of the foreign 
immoveables. Such an equity must be of a 
personal nature, that is, there must be either 
a fiduciary relationship of privity of some 
other kind between the parties for the courts 
will not exercise their jmisdiction in order 
to enforce English principles of equity 
against third persons who have acquired a 
good title by the local law, or (in the absence 
of privity between the parties) to impose on 
a forei^ immoveable a burden other than 
that which the local law requires it to bear”. 
The exception do not obviously apply here. 
It is on me above principle that it has been 
held that ‘The English courts have jiuis- 
diction to order the specific performance of 
any contract relating to foreign immoveables 
whi^ the lex loci rei sitae allowed to be 
carried into effectT. (see page 86). 

Again, at page 82 it is stated — 

“The English courts have jurisdiction to 
order an account of rents and profits be- 
tween tenants in common of a foreign im- 
moveable.” 

At page 87 it is stated — ' 

“The English courts have jurisdiction to 
order an account of the rents and profits of 
foreign immoveable property against- any 
person liable to account in respect thereof, 
and in a suitable case . a receiver ^vill be 
appointed. The court does not^ and can- 
not, by its order put a receiver in possession 
of foreign immoveables, but any party to the 
action in which the order is made who pre- 
vents the necessary steps from being taken 
to enable the receiver to take possession ac- 
cording to the lex loci rei sitae is guilty of 
contemptT. 
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Again at page 69-it is stated— ^ : 

. “The English Courts have (with, very few 
exertions) jtu^dictioh to entertain an action 
relating , to a contract^ wherever made, in afi 
cases where the. parties are; effectively be- 
fore the -court, as where personal or sub- 
stituted service of the writ has been effected 

on the defendants in En^and ” 

Cheshire in his Private International Law, 
in Chapter XVI (page 523 of the 7th Edn. 
and page 582 of the 5th Edn.) states — 
“The objection that a court has no juris- 
diction owing to the foreign, situs of the 
res' htigiosa is fatal to an action in rem, 
but is no answer to an action in personam”. 
He quotes the following passage from Lord 
Selbome in Ewing v. Orr Ewing, (1883) 9 
AC 34 (40) .= 53 LJ Ch 435— ‘ 

“The En^sh courts of Equity are, and 
always have been courts! of conscience ope- 
rating in personam and not in rem, and in 
the exercise of this personal jurisdiction they 
have always been accustomed to compel the 
performance of contracts and trusts as to 
subjects which were not either locally or 
latione domicilii within their jurisdiction.” 

Tli We may also quote here the dictuiri 
of Law of Blackburn, ]., in the same case (at 
page 46)— 

“The jurisdiction of the court of Chancery 
is in personam. It acts upon the person 
whom it finds within the jurisdiction and 
compels him to perform the duty which he 
owes to the plamtiff.” 

Cheshire also states, at pages 505 and 506 
of the 7th Edn., (page 559 of the 5th 
Edn.), two exceptions to the principle that 
a possessory or proprietary title to foreign 
land is not justiciable in En^and. The firrt 
is stated thus— - 

'Tfthe conscience of the defendant is affect- 
ed in the sense that has become bound by a 
personal obligation to the plaintiff, the court, 
m .the exercise of its jurisdiction in pcirsonam 
will not shrink from ordering him to convey 
or otherwise deal with foreign land.” 

This doctrine was established in Penn V. 
Baltimore, 1750-1 Ves. Sen 444. , We are 
not concerned with the other exception. 

The same principle is also stated in Dicey’s 
Conflict of Laws 7th Edn., at pages ISI, 
155 and 169. ' . 

Kerr on Receivers, 13th Edn. (1963), states 
at page 93— 

‘Tt is not necessary, in order that the 
court may have jurisdiction to appoint a 
receiver, that the property in respect of 
which he is to be ' ajppointed should be in 
England, or indeed, in any part of His 
Majesty’s dominions, though the extent, to 
which the receiver may be able to obt^ 

{ jossession of tiie property depends^ on the 
exi loci. Persons nave been appointed to 
receive the rents and profits of real estates 
and to convert^ get in and remit the pro- 
ceeds of property and assets, in cases m 
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which the estate or property in question has 
been in Ireland, in tne West Indies, in India; 
in Canada; in China; in Italy; in America; 
in New South Wales; in Jersey; in Bra 2 dl and 
in Peru. But the court will not make such 
an order if it would be useless. Althou^ 
the court has no power of enforcing its orders 
and decrees in places beyond the jiuisdic- 
tion the receiver may be authorised to pro- 
ceed abroad, or to appoint an attorney, and 
a party to Ae cause who resists him or his 
attorney will be guilty of contempt”. 
Similarly, in 82 Halsbr^, at page 410, deal- 
ing with Receivers, it is stated — 

“A receiver may be appointed of property 
situate in a foreign country. Although the 
court is unable to enforce delivery of pos- 
session it may direct an enqu^ as to the 
best means of obtaining possession and make 
any necessary order on a defendant within 
its jurisdiction. It is usual to authorise the 
receiver to appoint an agent to act in the 
foreign counts. The court will recognise 
a person in the position of a receiver ap- 
pointed by a foreim court”. 

We shall now refer to some of the cases 
chronologically. Houlditch v. Marquess of 
Donegall, (1834) 2 Cl. & Fin 470 (476) .= 
6 ER 1232 was a case decided as early as 
1834, by the House of Lords. The head- 
note smns up the position correctly and is 
as follows — 

“The creditors of a person resident in Ire- 
land, filed a bill in the English Court of 
Chancery, and obtained a decree for an 
account etc. and aftenvards (the property of 
the debtor lying chiefly in Ireland) filed a 
bill in the court of Chancery there, praying 
to have the full benefit of the proceedings 
in the English suit. The comt or Chancery 
in Ireland dismissed such second bill as for 
want of jmisdiction. Held that the judg- 
ment of the court of Chancery in Ireland 
was erroneous,, that the proceedings in the 
Ktiglish Court of Chancery were in the 
nature of a foreign judgment and were 
to be treated as such in Ireland, namely, as 
piima facie evidence of ri^t in the party 
who had obtained the judgment. HeldT also 
that this House could either remit the case 
with directions, or appoint a Receiver, and 
take such other proceedings as the court of 
Chancery in Ireland might have done”. 

A reading of the page 481 shows that the 
House of Lords ordered a receiver to be 
appointed and further directions were re- 
served to the court of Chancery in Ireland. 

In Bunbury v. Bunbury, (1839) 1 Beav 
318 at p. 336=8 LJ Ch (NS) 297 (at p. 302) 
the English Comt directed the Master to 
appoint a Manager of the estate in a foreign 
territory in the West Indies. 

Hinton v. Galli, (1854) 24 LJ Ch 121 
was a case of 1854, where the Master of the 
Rolls appointed a receiver for the estate of 
the deceased Galli situated in Italy and 
authorised the Receiver to appoint an agent 
in I^y. 


Hendrick v. Wood, (1861) SO LJ Ch 583 
was a decision of tire Vice Chancellor in 
1861, and it is an interesting case, because 
it resembles ours. The plaintiff wanted inter 
alia to realise tire remaining assets of a 
firm, the assets being situate in Jamaica, and 
wanted a receiver to be appointed. The 
headnote correctly sums up me position: 

“The plaintifE being in , En^and, filed a 
bill for an account against the executors of 
a deceased partner, some of whom were in 
England, ' but acting in conceit with the 
others, who were in Jamacia; the partner- 
ship property being also in Jamaica; Held, 
upon a plea to the jurisdiction by the exe- 
cutors resident in Jamaica, that the suit was 
gro^erly instituted in this cormtry (Bag- 

Then comes the decision of the House of 
Lords in (1883) 9 AC 34= 53 LJ Ch 435. 
We have aheady quoted from tire speeches 
of Lord Selbome and Lord Blackburn. It 
was held that the English court had jurisdic- 
tion to administer the trusts of the will as 
to the whole estate, both Scoteh and Eng- 
lish, and that as no proceedings were pend- 
ing in a Scotch court, by which the interests 
of the plaintiff could have been equally pro- 
tected, the jurisdiction was not discretionary, 
but that the decree was a matter of course. 

In Bolton v. Curre, 1894 WN 122, a case 
of 1894, the English Court appointed a re- 
ceiver of a foreign property in Ireland. 

In Maudslay v. Maudslay Sons and Field, 
(1900) 1 Ch 602 at p. 611 it was stated — 

‘Tt is well settled that the court can ap- 
point receivers over property out of the juris- 
diction. This power, I apprehend, is based 
upon the doctrine that me court acts in 
personam. The court does not, and can- 
not attempt by its order to put its o%vn 
officer in possession of foreign property but 
it treats as guilty of contempt any party to 
the action in which the order is made who 
prevents the necessary steps being taken to 
enable its officers to take possession accord- 
ing to the laws of the foreign country. See 
Keys V. Keys, 1839-1 Beav 425 where spe- 
cial directions were given to a receiver as 
to tire best mode of getting in an Indian 
debt; and Smith v. Smith, (1853) 10 Hare 
App Isxi, where it was pointed out that a 
receiver of property in Jersey and in France 
would have to recover possession according 
to the laws of those cotmtries; and in (183^ 

2 Cl & Fin 470 the House of Lords held 
that the court of Chancery in Ireland ought 
to appoint a receiver in a suit instituted to 
carry into effect a decree of the court of 
Chancery in En^and by which a receiver 
had been appointed over estates in Ireland”. 

Kerr on Receivers also refers to other in- 
stances, which are found collected in Seton’s 
Judgments and Orders (7th Edn. at page 
766 etc.), where receivers were appointed of 
foreign properties. 

12. We shall now refer to some of the 
Indian decisions. In Durgadas v. Jainarain, 
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E.R 41 AH 518 = (AIR 1919 AH 350), a 
suit was brought for dissolution of a partner- 
sbip in the Aligarh court. The cause of ac- 
tion arose within the jurisdiction of that 
court. The parties were residing within 
that - jimsdiction. The defendant however, 
leaded that the court had no jurisdiction 
ecause the factory which belonged to the 
parties was situate outside the jurisdiction 
of that court The trial court upheld this 
contention and ordered the plaint to be re- 
presented to the proper court. That deci- 
sion was affirmed in appeal. In revision to 
the Hi^ Court, the learned Judges set aside 
the orders of the courts below and held 
that the Aligarh Court had jurisdiction. They 
pointed out that the court would have juris- 
diction (under Section 20, Civil P. C.) un- 
less the jurisdiction was excluded by Sec- 
tion 16; but the jurisdiction was not so 
excluded because there was no dispute about 
the title to the immoveable property which 
was admitted to be partnership property. 
It was pointed out that Section 16 (a) re- 
lating to recovery of immoveable property 
wotud apply only to a case where the title 
of the plaintiff is denied by the defendant 
and the plaintiff seeks to recover the properly 
from the defendant For the same reason 
Clause (d) of Section 16 would not apply 
because there was no dispute about the right 
to immoveable property or interest in im- 
moveable prope^. The principle of this 
decision dhectly applies to the facts of tire 
case before us, in view of the memorandum 
of the plaintiff filed in this com± giving up 
his exclusive claim to the thottam properties 
in Malaya. 

13. Ismailji v. Ismail Abdul, ILR 45 Bom 
1228 = (AIR 1921 Bom 460) was a case 
where there was a partnership consisting of 
three persons, the plaintiff, the 1st defen- 
dant and one Sulemanji. It carried on busi- 
ness at Chenchai in Delagon, in South Africa. 
It was managed by the 1st defendant at 
Chenchai. In 1902 Sulemanji died. The 
plaintiff filed the suit in Bulsar in Surat Dis- 
trict for dissolution of the partnership and 
for taking accounts. Both the plaintilf and 
the defendants were within the jurisdiction 
of the Bulsar Comt. Objecdon was, how- 
ever, taken that the comt had no jurisdic- 
tion over the property of the partnership 
situate in South Amca and could not appoint 
a receiver to take possession thereof. This 
objection was upheld by the trial court (Sub- 
ordinate Judge). But on appeal the learned 
Judges of the Hi^ Court hdd that the Bul- 
sar court had jurisdiction. They observed — 

"Section 20, Civil P. C. clearly ^ves the 
courts jurisdiction to decide any suit within 
the local limits of whose jurisdiction the 
defendant resides, subject to limitations pre- 
scribed in Sections 16 to 19. But it must be 
admitted that , one of those limitations apply 
, to this suit If therefore, the plaintiff and 
the defendants were within the jurisdiction 
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of the Bulsar court, the plaintiff could file 
a ^t against the defendant for dissolution of 
partnership, even though the partnership 
commenced and was carried on in foreign 
territory. . It mi^t be difficult to take the 
accoimts of the partnership. That is purely 
a -matter for the plaintiffs consideration, 
while there can be no doubt that a court 
can appoint a receiver of property outside 
its jurisdiction and even in. foreign , territory, 
although the receiver in endeavouring to 
take possession of the suit property will have 
to apply and will be subject to the law of 
the territory in which the property is situa- 
ted. But all these questions nave nothing 
to do with the question of jurisdiction of 
tire Bulsar Coturt, which is prima facie enti- 
tled to pass a decree in favour of the plain- 
tiff against the defendant for dissolution of 
partnership and for accounts unless the 
Indian Law of Limitation bars the plaintiff’s 
remedy in the Indian Gourts.” 

This decision, again, directly applies to. our 
case. 

The above decision was followed by the 
same High Court in Chandulal Madhavlal 
v. Manekalal Lalluraih, ILR 55 Bom 309 = 
(AIR 1931 Bom 251), and a receiver ap- 
pointed by a court of the Baroda State was 
recognised as a proper party for the purpose 
of filing suits in the British Gourts. 

In Sunder Sing v. Gangaram, ILR (1938) 
19 Lah 805 = (AIR 1938 Lah 93) the High 
Court upheld the order of appointment of 
receiver by the British court in respect of 
property situate in an Indian State and ob- 
served that the proper course would be to 
&ect the defendant, who was admittedly 
in possession of the property, to hand over 
the property to the receiver. Some of the 
cases discussed by us were referred . to and 
followed. 

14; There is a full discussion of the 
legal position in Pirlhi Sing v. Ganesh Prasad 
Sing, ILR (1957) 2 AU 703 (at p. 712) = 
(AIR 1951 All 462 at p. 465), where the 
question arose, oh an application filed by 
die mortgagor under the provisions of the 
United Provinces Agriculturists . Act, 1934, 
for a declaration that the mortgage of the 
properties situate in Benares District and in 
Banaras State (then a native-State) had be- 
come discharged on account of the mort- 
gagee having been in possession of the pro- 
perties for me period prescribed by the Act. 
The suit was brou^t in the court in Bena- 
res District and it was held that^ fliough the 
relief of redemption of the proper^ in Bena- 
res State coulcf not be given in view of the 
provisions of Section 16, Civil P. C. the 
court in Benaras District had jurisdiction to 
order on an account ; to be talcen of , the 
rents and profits derived , from both sets of 
properties for the purpose of giving the re- 
lief which the applicant actually desired. It 
was in that connection that the whole ques- 
tion of the jurisdiction of a court in respect 
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of property in foreiga territory was discus- 
sed. 

The decision in 1946-1 MLJ 810 = ILR 
1946 Mad 858 = (AIR 1946 Mad 898) re- 
lied on by the learned Subordinate Judge, is 
dearly distinguishable. The suit there was 
for partition and some of the assets were 
immoveable properties in Ceylon where 
the joint family had been carrying on money 
lending business. It was a trading family. 
There was also dispute about title to some 
of the immoveable properties in Ceylon. One 
of the objections or the defendants was that 
the Subordinate Judge’s Court of Devakottai 
had no jurisdiction in respect of the proper- 
ties in Ceylon. This contention was upheld 
by the trial court (Subordinate Judge of 
Devakottai) and relief was given by the trial 
Court only in other respects. The plaintiff 
preferred an appeal in respect of the Ceylon 
properties. His learned counsel sou^t to 
get out of the difficulty of jurisdiction by 
tnging that tire immoveable properties in 
Ceylon belonged to the partnership and what 
was sought was only a division of the assets 
of the partnersMp and, if so, the Subordinate 
Judge’s Court, Devakottai, would ha.ve juris- 
diction. The learned Judges recognised that 
in the case of a bare partnership owning 
properties in Ceylon, a suit for the dissolu- 
tion of the partnership and accounts could 
be brought in Devakottai, but rejected the 
contention on the ground that the case be- 
fore them was that of a trading family and 
in the case of a trading family even the 
partnership assets must be deemed to be 
joint family properties. It was therefore a 
simple case of partition of immoveable pro- 

E erties belonging to the joint family and 
om that point of view the Subordinate 
Judge’s Court of Devakottai, had no jirrisdic- 
tion. In the present case, however, the 
members forming the partnership did not 
all belong to a joint farmly because the firrt 
defendant was a stranger. Hence, that deci- 
sion does not apply. On the contrary, it is 
pertinent to remark that the very decision 
recognises that in the case of a partriership, 
such as the one we have here, it is- per- 
missible to bring a suit for accounts of the 
dissolved partnership, even though some of 
the assets may be in the shape of immov^ 
able properties outside India where there is 
no dispute about title. The prmciple on 
which the jurisdiction of the Indian Courts 
has been recognised is that the normal 
remedy of the parties is only to sell the 
assets of the partnership and to a shme 
thereof after meeting the debts. That pim- 
ciple has been aflBimed by^their Lordships 
of the Supreme Court in Narayanappa v. 
Krishnappa, 1966-2 SGJ 490 ^ (AIR 1966 
SC 1800). 

In Bamanathan Chettiar v. Narayanan 
Chettiar, 1955-2 Mad LJ 414 = (AIR 1955 
Mad 629) a partition suit was brought' by 
the sons of a joint Hindu family against 
their father. Some of the properties were 


m Ceylon and in Burma. In respect of 
them the plaintiffs did not seek any parti- 
tion, but prayed for an account of the in- 
come therefrom. Mack and Knshnaswami 
Nayudu, JJ. held that from the date of 
severance of the joint family that particular 
relief could be awarded on the principle that 
it was_ an action in personam, arising out 
of a simple agency or equity, and they dis- 
tinguished 1946-1 Mad LJ 810 = ILR (1946) 
Mad 858 = (AIR 1946 Mad 898). 

15. For the above reasons we have no 
hesitation in holding that in this case the 
Subordinate Judge of Devakottai had juris- 
diction to entertain the suit and if it be- 
comes necessary, the court would have juris- 
diction to appoint a receiver to realise the 
assets of the partnership (including immove- 
able properties) situate in Malaya. 

16. Before leaving this point of jurisdic- 
tion it is necessary to refer to two matters 
which were adverted to dining the argu- 
ments. It was stated by Sri T. R. Srinivasan 
learned counsel for the contesting respon- 
dent — ^first defendant — that a suit had been 
brou^t in Malaya for the same relief which 
the plaintiff has sou^t in the present suit. 
At that stage the learned counsel did not 
give any particulars of the suit, and Sri A. 
Sundaram Iyer, the learned counsel for the 
appellant explained that the suit referred to 
was a suit for accounting of the income from 
fire thottam properties on the footing that 
they belonged exclusively to Solayappan 
and thereafter to the plaintiff and the others 
and that the suit had nothing to do wi& 
the taking of accounts of the dissolved part- 
nership. Sri Sundaram Iyer further aclmit- 
ted that in view of the memorandum filed 
by the plaintiff before us in this courh ac- 
cepting the contention of the first defendant 
that the thottam properties also belong to 
the partnership ana the relief of accounting 
which the plaintiff would get on that basis 
in the present suiL the plaintiff would neces- 
sarily have to abandon the suit filed in 
Malaya for that purpose. This was what 
took place before we reserved judgment. But 
after we reserved judgment Sri T. Srinivasan 
took our permission to file the papers in 
C, S. 120 of 1966 on the file of the Hi^ 
Comrt in Malaya. It was explained by Sri 
Sundaram Iyer that that suit was filed by 
the plaintiff after the Subordinate Judge, 
Dev^ottai, dismissed the present suit, O. S. 
16 of 1957, and for the same reli'-F of ac- 
counting of the dissolved partnership, Sri 
Sundaram Iyer explained tihat the plaintiff 
adopted that course, because he could not 
be certain that this appeal filed by him 
would be successful Sri Sundaram Iyer 
furftier pointed out that because, of the pen- 
dency of this appeal, the defendant himself 
had obtained stay of the trial of the said 
suit, C. S. 120 of 1966. It is obvious that 
the suit C. S. 120 of 1966, cannot be an 
impediment to the disposal of this appeal 
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and a further trial of the suit O. S. 16 of 
1957. 

17. That brings us to the point of limi- 
tation. As abready pointed ouf^ the real 
case of the plaintiff is that after the death 
of Solayappa on 19-1-1946, a new partner- 
ship came into existence between Ayyachami, 
Periannan and the first defendant and that 
it was dissolved on 30-8-1959, the date of 
the dea& of Ayyachami. The learned Sub- 
ordinate Judge finds that there was no such 
partnership and that the only partnership 
was dat- oetween Solayappan and the first 
defendant which came to an end on 19-1- 
1946. In coming to this conclusion he was 
mainly influenced by the recitals in the plaint 
in O. S. 88 of 1948, Ex. A.1, and he was 
disinclined to attach any importance to Ex. 
A.5 and, in fact, in his opinion. Ex. A.5 
was inadmissible for want of registration. 
We shall presently show that this objection 
of non-registration is not valid and that Ex. 
A.5 is admissible. If once Ex. A.5 is held 
to be admissible, it is absolutely dear there- 
from that there was a partnershh) between . 
Ayyachami, Periannan and the &st defen- 
dant and in that partnership Ayyachami and 
tile sons of Periaiman were also entitled to 
a share. The first clause of Ex. A.5 clearly 
recites that the original partnership was car- 
ried on even after the death of Solayan 
Ambalam without a break but as a partner- 
ship between the three defendants with their 
shares as before. The share of Solayappa 
was three and that of the 1st defendant was 
one. The share of Solayappa was further 
sub-divided, Ayyachami having 1 % share 
and Periannan’s branch having three shares. 
In Periarman’s branch Periannan was entitled 
to a half and his two sons were entitled to 
one share. In onr opinion. Ex. A.5 consti- 
tutes a contract binding on the parties there- 
to, including the 1st defendant and it is 
therefore not open to him to assert anjdhing 
to the contrary. 

18. It has been argued by Sri T. R. Sri- 
nivasan, the learned counsel for the first 
defendant that Ex. A.5 only means that the 
accoimts had been settled till then, and can- 
not mean that the old partnership was conti- 
nued ivithout a break upto 5-4-1949. We 
are entirely unable to accept this argument 
in view or the clear recital in Clause (1) of 
Ex. A. 5, and the further recital of the 
shares of the new partners in Clause (4). 
After all, there is nothing surprising in the 
old partnership continuing for practical pur- 
poses vwthout a break, toough the partners 
would be different, the assets of the old 
partnership being utilised for the* new part- 
nership. Instances of this can be foimd in 
Ahinsa Bibi v. Abdul Kader, (1902) ILR 25 
Mad 26 and Mt. Sughra v. Babu, AIR 1952 
All 506, where it is pointed out that the 
assets of the old partnershm would form the 
capital contribution of the new partner- 
ship and in order to determine the capital 
contribution it may be necessary incidentally 
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to take an account even of the old partner- 
ship. 

19. Sri T. R. Srinivasan, however, con- 
tends that there was no continuance of the 
partnership after the date of Ex. A.5 (5-4« 
1949). That question has not been gong 
into yet. We propose to remit that ques- 
tion for trial by me trial courts giving an 
opportunity to both sides to adduce the 
necessary evidence. But that can only re- 
late to what happened after 15-4-1949. So 
far as what happened between 19-1-1946 
and 5-4-1949 Ex. A.5 is dear and caimot be 
contradicted by the 1st defendant. The 

E arties must proceed on the footing, and 
^ kewise the court must proceed on the foot- 
ing, that there was a partnership without a 
break from 19-1-1946 to 5-4-1949, and that 
the assets of the old partnership were uti- 
lised for that purpose. 

20. Once we arrive at the above posi- 
tion, it ^vill be seen that the suit is in time 
even if it should be held hereafter that there 
was no partnership after 5-4-1949. We shall 
refer to that later. We proceed straidit- 
way to a consideration of the important 
question whether Ex. A.5 is inadmissible for 
want of registration. The objection is that 
it requires registration under Section 17(l)(b) 
of the Indian Registration Act of 1908, Sec- 
tion 17 (1) (b) reads as follows: 

“17 (1): the following documents shall bo 
registered if the property to which they re- 
late is situate in a district in which and if 
they have been executed on or ' ffier the 
date on which, Act of 1864 or the 

Indian Registration Act^ 1866 or the Indian 
Re^tration Act, 1871 or the fridian Regis- 
fration Act, 1877 or this Act came or comes 
into force, namely — 

(b) other non-testamentary instruments 
which purport or operate to create, declare, 
assign, limit or extinguish, whether in pre- 
sent or in future, any right, title or interest, 
whether vested or contingent^ of the value 
of one himdred rupees and upwards, to or 
in immoveable property.” 

It is ‘urged that Ex. A.5 declares the ri^ts 
of the parties in immoveable properties 
though in Malaya and requires registration 
tmder Section 17 (1) (b). Li passing it may 
be noted that no objection has been taken 
on accoimt of the non-registration of Ex. A.5 
in respect of other properties situate in Bri- 
tish India and coverecl by the other sche- 
dules in the . suit, O. S. 33 of 1948, pre- 
sumably because they were the subject mat- 
ter of the suit and registration would be 
unnecessary in view of Section 17 (2) (vi) 
of the Act. In our opinion, there is abso- 
lutely no substance in this objection that 
Ex. A.5 requires registration in respect of 
the immoveable properties of the partner- 
ship in Malaya. There are at learf toee 
reasons, each of them good, for our view. 
(1) It merely recites the pre-existing rights 
of the parties in the immoveable properties 
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R. K. Manisana Singh, for Petitioners; 
N. Ibotohbi Singh, Govt. Advocate, for 
Respondents (Nos. 1 to 5); A. Nilamam 
Singh, for Respondent No. _6; L. Nanda- 
kumar Singh and Y. Imo Singh, for Res- 
pondent No, 7. 

ORDER: — The petitioners obtained 
rule nisi under Articles 226 _ and 227 of 
the Constitution of India against (1) The 
Union of India, (2) The Union Territory 
of Manipur, (3) The Chief Commissioner 
of Manipur, (4) The Deputy Commissioner 
of Manipirr, (5) The Chief Fishery Officer 
of Manipur, (6) The Yangai Fishing Co- 
operative Society Ltd. and (7) Laisram 
Kumar Singh to show cause why a Writ 
of Certiorari ^ould not be issued quash- 
ing the orders passed by the respondents 
3 to 5 (the Chief Commissioner of Mani- 
pur, the Deputy Commissioner of Manipur 
and the Chief Fishery Officer of Mani- 
pur) confirming the bid for fishery No. 
82/86 Keinou Awangsoi at Rs. 40.000/- per 
anmim for 3 years from 1-4-68 to 31-3- 
71 and for an appropriate Writ against 
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them declaring that the auction was for 
Rs. 40,000/- for 3 years and not for 1 year 
and directing that the lease should be 
given to the petitioners. 

2. The respondents showed cause. 

3. The case of the petitioners is that 

the sale of the fishery No, 82/86 Keinou 
Awangsoi and some other fisheries was 
advertised in the Manipur Gazette dated 
1-1-68 for public auction for 3 years 1-4- 
68 to 31-3-71. Vide Ext. A/l. The sale 
was fixed on 15-2-68. As intending 
bidders, the petitioners deposited a sum 
of Rs. 1,730/- in the Manipur State Co- 
operative Bank Ltd. at Imphal towards 
part payment of the security deposit. 
The petitioners joined the auction and 
offered a sum of Rs, 40,000/- for fishery 
No. 82/86 for 3 years. The officer con- 
ducting the sale accepted the bid of the 
petitioners as it was the highest bid. On 
16-2-68 the petitioners tendered another 
stun of Rs. 8,270/- in addition to Rupees 
1,730/- already deposited to make up 
Rs. 10,000/- being one-fourth of Rupees 
40,000/- as security amount as contem- 
plated by Fishery Rules of Manipur fram- 
ed under the Assam Land and Revenue 
Regulation (Assam Regulation 1 of 1886) 
and the Indian Fisheries Act (Act IV of 
1897); hereinafter called as the Fishery 
Rules. ’ 

But, the 5th respondent, Fishery officer 
refused to take Rs. 8,270/- stating that 
the bid of Rs. 40,000/- was only fori year 
and that the security deposit would be 
Rs. 30,000/- being one-fourth of Rupees 
1,20,000/-. Thereafter, on 16-2-63 the peti- 
tioners went to the office of the fourth 
respondent Deputy Commissioner of 
Manipur with an application to request 
him to permit the petitioners to deposit 
the money. But, the fourth respon- 
dent was not in the office. The peti- 
tioners again went to his office and left 
the petition with the clerk in charge. The 
petition was registered on 19-2-68. The 
fomrth respondent communicated' an order 
on 4-3-68 refusing the petitioners’ request. 
The petitioners filed an appeal before the 
third respondent the Chief Commissioner 
of Manipur being C. C. Fishery Appeal 
No. 5 of 1968. But, he dismissed the ap- 
peal by his order dated 3-7-68. Vide Ext. 
A/2. The fourth respondent Deputy Com- 
missioner of Manipur again sent another 
letter dated 25-9-68 to the petitioner 
No. 2 demanding him to deporit Rupees 
30,000/. by 7-10-68 and to complete the 
formalities relating to the sale of the 
fishery by 7-10-68 and stated that, in de- 
fault, the fishery would be put to auction 
again at the risk of the 2nd petitioner. 
He cancelled the sale and put the fishery 
to re-auction on 30-10-68, Vide Ext. A/3, 
The respondents 3 to 5 should have held 
that the petitioners’ bid in the auction for 
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Rs. 40,000/- was for 3 years and not for 
1 year. Hence the petition. 

4. The respondents 1 to 5 filed joint 
counter alleging that the auction was held 
in respect of 241 Government fisheries 
according to the notification in Ext. B/1 
on an yearly basis. In accordance with 
the practice followed in the case of sale 
of Government fisheries, the auctioning 
officer announced just before the com- 
mencement of sale of each of the fisheries 
that the bid would be on yearly revenue 
basis. The first petitioner was not a 
bidder. The 2nd petitioner depoated 
Rs. l;730/- as an intending bidder towards 
earnest money, though he should have 
deposited Rs. 4,200/- representing one- 
fourth of Rs. 16,800/- which was the total 
revenue for the proceeding 3 years as 
shown in column IV of Ext B/l. On pro- 
visional acceptance of the highest bid, 
the second petitioner transferred the 
earnest money of Rs. 1,730/- on 15-2-68 
as part of the security by deposit-at-call 
No. 09812 dated 15-2-68 with the Manipur 
State Co-operative Bank Ltd. in favour 
of the 4th respondent Deputy Commis- 
sioner, Manipur. 

The auctioning officer called upon the 
petitioner No. 2 to deposit a sum of 
Rs. 28,270/- in addition to the part pay- 
ment of the security deposit of Rs. 1,730/- 
within 24 hours of the acceptance of the 
bid. i.e., before 2 P. M. on 16-2-68, being 
one-fourth of the revenue of rupees one 
lakh and twenty thousand for the full 
term of settlement of 3 years in accord- 
ance with the Fishei'y Rule No. 30 and 
clause II of the conditions mentioned in 
Ext. B/l since he was the highest bidder 
for the fishery in question, who offered 
Rupees 40,000/- as yearly revenue. 
But. the second petitioner made an 
application mala fide before the fourth 
respondent on 19-2-68, by dating it 
as 16-2-68, alleging that his bid for 
Rupees 40,000/. per year was meant for 
the full term of 3 years and that he 
should be permitted to pay the security 
deposit at the rate of Rs. 13,300/- per 
anniun. Vide Ext. B/3. In the said peti- 
tion, the second petitioner falsely alleged 
that the second bidder declared Rs. 11, 
500/- although the second bidder offered 
only Rs. 10,000/- Even on the basis that 
the bid was for Rs. 40,000/- for 3 years, the 
second petitioner did riot tender the secu- 
rity amount of Rs. 13,333.34 paise on 16- 
2-68. The fourth respondent intimated 
to him that his allegation that his bid for 
Rs. 40,000/- was for 3 years was not true. 
Vide Ext. B/4. 

The petitioners filed C. C. Fishery Ap- 
peal Case No. 5 of 1968 before the third 
respondent the Chief Commissioner of 
Manipur contending that the second peti- 
tiorier bid for Rs. 40,000/- for the fuR 


term of 3 years on behalf of both tht 
petitioners within the hearing of the auc- 
tioning officer and other bidders pre- 
sent at the spot, though all the bidders 
offered bids on yearly basis. Vide Ext. 
B/5. One Baldev Sarma, who was second 
highest bidder, claimed that his bid 
should be accepted in teiins of Rule 30 
of the Fishery Rules. The fifth respon- 
dent referred the matter to the Govern- 
ment. In the meanwhile, Baldev Sarma 
also preferred an appeal (C, C.. Fishery 
Appeal No. 4 of 1968) before the third 
respondent for settlement of the fishery 
in his favour. The third respondent held 
that the second petitioner’s bid was for 
Rs. 40,000/- per annum and not for the 
full term of 3 years and that the appli- 
cation was filed mala fide on 19-2-68 by 
antedating it to stop other bidders from 
bidding. The third respondent confirm- 
ed the sale at Rs. 40,000/- as annual reve- 
nue in favour of the second petitioner 
imder rule 39 of the Fishery Rules , and 
directed that, if he failed to execute the 
counterpart of the lease in form No. Ill 
within two weeks as provided in rule 39 
of the Fishery Rules, the fishery should 
be resold at his risk. The third respon- 
dent dismissed C. C. Fishery Appeal No. 4 
of 1968. Vide Ext. B/6. 

5. The fourth respondent called upon 
the second petitioner in pursuance of the 
orders of the third respondent to furnish 
security deposit of Rs. 28,270/- Vide Ext. 
B/7. Subsequently, the fourth respondent 
passed another order calling upon the 
second petitioner to deposit a sum of 
Rs. 28,270/-. by 7-10-68 to make up the 
security amount of Rs. 30,000/- and to 
execute the counterpart: of the lease in 
form no.. Ill as required by Rule 38 of 
the Fishery Rules and informed him fur- 
ther that, in case he failed to do so, the 
fishery would be resold at his risk. Vide 
Ext. B/8. The provision contained in 
-Rule 30 of the Fishery Rules . was also 
mentioned in clause IV of the conditions 
of Ext. B/l to apprise the intending bid- 
ders that the bid was for 1 year. 

6. In all the previous auctions as well 
as in the auction for the year 1965 fvide 
Ext. B/9), it was notified that the Gov- 
ernment fisheries would be sold for a 
period of 3 years with the same condi- 
tions as those contained in Ext. B/l. The 
first petitioner was a bidder in the auc- 
tion sale of the same fishery held on 30-4- 
65 for the previous term from 1-5-65 to 
31-3-68. He offered bid amount of Rupees 
5,600/. per annum, which was accepted. 
He enjoyed the fishery for the said 
period -of 3 years. Vide Ext. B/10. The 
first petitioner had also filed a petition, 
which shows that his bid was on yearly 
revenue basis. Vide Ext. B/11. AJl the 
bidders offered bids on annual basis, 
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There was no occasion- for any bidder to 
bid for an amount for the full term of 
3 years. 

7 . Besides the second petitioner, there 
were other bidders ■ who offered big 
amounts with a mala fide intention to stop 
other bidders from bidding. One Ibomcha 
Sarma, as is the case of the petitioner 
no. 2, offered Rs. 25,000/- per annum in 
respect of fishery no. 64 against the bid 
of Bs. 6,630/- per annum in the previous 
year. But, he failed to deposit the secu- 
rity amount Similarly, one Ahongsan- 
gbam Chaoton Singh offered highest bid 
of Rs. 5,050/- per annum as against the 
previous bid of Rs. 200/- in respect of the 
fishery no. 81. The ten cases of the 
highest bidders including the second peti- 
tioner, who failed to deposit the security 
amoimts as required by rule 30 of the 
Fishery Rules were reported to the Gov- 
ernment for necessary orders under R. 39 
of the Fishery Rules. Vide Ext. B/15. 
Fisheries Nos. 64 and 81 when resold fetch- 
ed Rs. 6,000/- and Rs. 300/- respectively 
and the reauctions were confirmed. Vide 
Exts. B/16 and B/17, 

S. As the second petitioner failed to 
execute the counter part in form no. Ill 
despite the notice in Ext. B/8, the fish- 
ery was again advertised for resale. Vide 
ELrt. B/I2, In the re-auction the respon- 
dents 6 and 7 and one Nasib Ali were 
the bidders. As the fishery did not lie 
within the area of operation of the sixth 
respondent, the fourth respondent refused 
to. give it any concession. The seventh 
respondent was the highest bidder who 
offered the bid of Rs. 7.600/- per annum 
and accordingly the fourth respondent 
referred the matter to the third respon- 
dent for confirmation. Vide Ext. B/14. 

9. The order of third respondent relat- 
ing to the confirmation of sale in favour 
of the second petitioner holding that the 
bid for Rs. 40,000/- was purely an admin- 
istrative order, which is not open to 
review in the Writ petition. 

10. The sixth respondent filed counter 
opposing the petition. 

11. The seventh respondent filed a 
separate counter aReging that he was 
present on 15-2-68 when the auction took 
place. There were five bidders -who p^- 
ticipated in the auction. Nasib Ali. a bid- 
der, colluded -with the second petitioner. 
Both of them planned that the second 
petitioner should offer a big amount to 
stop other bidders from bidding and that 
Nasib Ali should make his offer in such 
a way that he should be the second 
highest bidder, so that if the bid was 
knocked down in favour of the second 
petitioner the latter could slip away by 
malring default in the payment of the 
balance security ^oimt of Ra 28,600/- 


and forfeiting only his earnest money 
of Rs. 1,7300 so that Nasib Ali as the 
second highest bidder might obtain set- 
tlement. The plan fell through due to 
inadvertence of Nasib Ali and when the 
bid amount came up to Rs. 11,000/-, Ari- 
bam Baldeva Sharma bid for Rupees 
12,000/-. The second petitioner mistaken- 
ly believed the bid of Rs. 12,000/- to be 
that of Nasib Ali. As the bid of the 
second petitioner was the highest, the 
auctioning officer knocked down the bid 
in his favour and called upon the second 
petitioner to pay the balance of security 
amount of Rs. 28,600/- before 2 P. M. on 
16-2-68. Then the second petitioner did 
not take any obiection and did not state 
that his bid was for a term of 3 years 
of settlement. All the bidders were ful- 
ly aware that ' the bid was on yearly 
basis. That Nasib Ali entered into con- 
spiracy with the petitioners is evident 
from the fact that in C. C. Fishery Ap- 
peal Case No. 5 of 1968 Nasib Ali 
filed a false affidavit in support of 
the claim of the_ second petitioner 
that the latter bid for 3 years at 
a time, although he himself bid on 
yearly basis. The re-auction was held 
openly in which the seventh respondent 
was the highest bidder and the petition is 
liable to be dismissed. 

12. The first question that arises for 
determination is whether the bid amount 
of Rs. 40,000/- offered by the second peti- 
tioner was for one year or for 3 years, 
though it is common ground that the 
term of the lease was for 3 years from 
1-4-68 to 31-3-71. There is nothing in 
the rules 22 to 43 of the Manipur Fish- 
ery Rules to show on what basis the bids 
should be made. Rule 23 lays down that 
the right of fishing should not ordinarily 
be leased out for less than 3 years. Rule 
24 lays down that the Deputy Commis- 
sioner should aimually fix a date for the 
auction of the fisheries. Rule 25 relates 
to the auction of fisheries in Jiribam. 
Under rule 26 the fisheries should be sold 
by public auction. Under rule 27 the in- 
tending bidders should furnish proof of 
financial solvency. Under rule 28 they 
should deposit earnest money being one- 
fourth of the average of the accepted 
bids in respect of the fishery concerned 
for the proceeding 3 years. Under rule 29 
the Deputy Conunissioner should normal- 
ly accept the highest bid. Under 
rale 30 the accepted bidder should 
pay the difference between the earnest 
money deposited by him and one-fourth 
of the revenue for the full term of the 
settlement within 24 hours of the accept- 
ance of the bid. Under Rule 31 the ear- 
nest money together with such deposit 
should be treated as the security deposit 
to be adjusted only towards the payment 
of the instalment 
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Eule 32 lays down the dates on which 
the instalments of fishery revenue are 
payable^ Under rule 33 if the lessee relin- 
quishes his lease, the lease wiU be ter- 
minated without any notice and the fish- 
ery will be put to resale. Eule 34 lays 
down that any loss caused to the Govern- 
ment due to the resale should be realis- 
ed from the defaulting lessee. Eules 35 
to 38 are not materi^. Under rule 39 
sale of any fishery in Manipur shall be 
reported to the Chief Commissioner for 
confirmation and the sale shall not be 
final unless it is confirmed by the Chief 
Commissioner. Eides 40 to 42 relate , to 
offences relating to fisheries. Under E. 43 
appeals lie to such authority and in such 
manner as are prescribed under S. 147 of 
the Assam Land & Eevenue Eegulation 
as applied to Manipur. Ext. A/l, which is 
of the same form as form no. I prescrib- 
ed by the Manipur Fishery Eules, con- 
tains the same provisions. It shows that 
the lease in question was for 3 years 
namely, from 1-4-68 to 31-3-71. Condition 
no. I shows that the officer conducting 
the sale did not bind himself to accept 
the highest bid or any bid. Condition no. 4 
shows that if the piurchaser failed to 
execute a counterpart in Form no. Ill, the 
fishery would be resold at his risk and 
that he was bound to malce good the 
difference between his bid and the amoimt 
realised by the subsequent sale. .Item 
No. 15 at Page 100 of Ext. A/l relates 
to the fishery in question and mentions 
that the previous annual rental was 
Es. 5,600/-. 

13. The learned Counsel for the peti- 
tioners pointed out the foUowing two 
circumstances to show that the bid amount 
offered by the second petitioner was for 
3 years. 

(i) Firstly, as already stated. Ext. A/l 
shows that the annual rental for the 
previous term of 3 years was Es. 5,600/-. 
Even the reauction fetched orfy 
Es. 7,600/- per annum. So, it is impro- 
bable ftatthe second petitioner would 
have bid for Es, 40,000/- per an num- 

(ii) Secondly, the Government of Mani- 
pur published another notification Ext. 
A/4 dated 23-4-68, in which the respon- 
dents 3 to 5 made it clear that the bid 
should be on annual basis. Vide condi- 
tion no. 1 in Ext, A/4. But, the subse- 
quent notification might have been made 
by the respondents 3 to 5 by way of 
abundant caution to clear any doubt, 
after the disputes between the parties 
arose. It cannot be looked into to clari^ 
the previous notification Ext. A/l. Vide 
page 98 of Craies on Statute Law. 1952 
Edition., 

14. Thus, though prima facie it looks 
as though that the bid for Es. 40,000/- 
was for the entire period of 3 years, 
there are the foEowing ' circumstances 


which go to show that every year, the 
auctions were held on the basis of annual 
rentals and that in the present case also 
it was held on such a basis: 

(i) Firstly, the fir^ petitioner was the 
highest bidder, for the previous term from 
1-4-1965 to 31-3-1968. Ext. B/9 is a copy 
of the notification dated 4-1-65, ..under 
which the auction was held regarding the 
fishery in question. The first petitioner 
bid for a sum of Es. 5,600/- per annum. 
Vide Ext, B/10 copy of the bid list dated 
30-4-1965, Ext. B/ll shows that the first 
petitioner filed an application on 31-10- 
1966 before the fourth respondent requ- 
esting him to extend the time for pay- 
ment of the armual instalment of the 
rent and further requesting hiin not to 
put the fishery to re-auction, though he 
could not pay the instalment amount 
before the due date. So. the fact that 
the first petitioner was the highest bid- 
der for the previous term in respect of 
the same fishery for an annual .rental 
of Es. 5,600/- shows that the petitioners 
were aware that the bid was on annual 
rental basis. 

(ii) Secondly, the fifth respondent 
chief Fishery Officer, Manipiu* filed an 
affidavit in the stay petition stating that 
he announced before the auctions were 
held that the auctions would be on the 
basis of annual rentaL 

(iii) Thirdly, Ext, A/I shows that on 
15-2-1968 30 fisheries were put to auc- 
tion. The fishery in question was num- 
ber 15 in the serial order. All the fish- 
eries were sold only on annual rental 
basis on that day. The petitioners who 
were present must have been observing 
that the auctions were being held on the 
basis -of annual rentals. ■ Inasmuch as 
the second petitioner was the bidder for 
the fishery in question, which was taken 
up as serial no, 15 in the course of the 
auctions, he must have witnessed the pre- 
vious auctions of the other fisheries and 
must have clearly Imown that the auc- 
tion of the fishery in question was also 
made on ihe basis of annual rental, 

(iv) Fourthly, Ext. B/2 is a copy of the 
bid register relating to the fishery in 
question. It shows that at first Nasib 
Ali started the bid for 1^. 6,000/-, Then , 
the next bidder was Longjam Tombi for 
Es, 10,000/-. Nasib Ali later bid for 
Es, 10,500/-.. One Senialal HaoHp then 
bid for Es. 11,000/-. . Next, A Baldey 
Sharma bid for Es. 12,000/-. Ext. , B/2 
shows that thereupon, the second^ peti- 
.tioner made a big jump with his bid for 
Es. 40,000/-. The fact that the other 
bidders started with a bid for Rupees 
.6,000/- and stopped at.Es, 12,000/. clear- 
ly indicates that the bids were made on 
the basis of annual rentals. The second 
petitioner, who had bid at a stretch for 
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Rupees 40,000/-, could not be said to 
have been bona fide, if he really intended 
to bid for the entire period of 3 years. 
For, if that was his intention, then his 
further intention was to scare away the 
other bidders, as they would not bid for 
more than Rs, 40,000/- per annuna being 
under the impression that the said bid 
was for one year. 

No doubt, the bid amount of Rupees 
40,000/. which is very high suggests that 
it might have been the bid_ amoimt for 
3 years. But, in the -context in which the 
second petitioner had bid at a stretch, 
when the other bidders were bidding only 
on annual rental basis, the second peti- 
tioner could not be stated to have acted 
bona fide. According to the respondents, 
the second petitioner was under the im- 
pression lhat his man Nasib Ali was the 
second highest bidder and the second 
petitioner thought that nobody else would 
compete by offering more than Rupees 
40,000/- and wanted to drop from the bid, 
so that the next bid of Nasib Ali might 
be accepted. There seems to be much 
force in their contention. But, it so hap- 
pened that the next highest bidder was 
Baldev Sharma and not Nasib Ali. That 
there were some mala fides on the P^rt 
of the second petitioner and Nasib Ali is 
clear from Ext. B/18 affidavit filed by 
Nasib Ali in support of the petitioners 
case in C. C, Fishery Appeal Case No. 5 
of 1968. Therein Nasib Ali made two 
palpably incorrect statements. 

Firstly, he stated that Baldev Sharma 
did not bid for Rs. 12,000/- ^d that yet a 
false statement was made in the bid list 
(Ext. B/2) that Baldev Sharma had bid 
for Rs. 12,000/-. This is a false statement 
inasmuch as Ext. B/2 shows that Baldev 
Sharma was the second highest bidder 
for Rs, 12,000/-. Secondly, Nasib Ali 
stated in Ext. B/18 that the second peti- 
tioner offered Rs. 40,000/- as the bid 
amount for 3 years. But, he and the other 
bidders bid in the auction on the yearly 
rental basis. So, Ext. B/18 shows that 
Nasib Ali might have been a collusive 
bidder with the second petitioner and 
that the latter was tmder the impression 
that Nasib All’s bid was the .second 
highest, so that if the second petitioner 
dropped, Nasib All’s bid on the annu^ 
rental basis would be accepted, though 
this might involve forfeiture of a smaR 
amount deposited by the second peti- 
tioner, 

15. Exts. B/15 ‘to B/17 show tiiat there 
were at least 9 other bidders of the type 
of the second petitioner, who bid for 
abnormal amounts and subsequently with- 
drew So, it looks as though there were 
a number of such bidders like the second 
petitioner, who bid for abnormal amounts 
with a mala fide motive to frighten away 
the other bidders. 


16. Thus, it is not as though the peti- 
tioners’ case that the second petitioner 
had bid on the basis of the full term of 
3 years is correct. The contention of the 
respondents 3 to 5 that the bids were 
made on annual basis is also sustainable. 
When two views are possible, it cannot 
be said that there is any error apparent 
on the face of the record vdthin the 
meaning of Aiticle 226 of the Constitu- 
tion of India, which can be rectified by 
the High Court. Vide Hari Vishnu, Kam- 
ath V. Ahmad Ishaque, AIR 1955 SC 233 
and Satyanarayan Laxminarayan Hegde 
V, Mallikarjvm Bhavanappa llrumala, 
AIR 1960 SC 137, Besides, - the respon- 
dents 3 and 4 gave findings of fact that 
the auction was held on an yearly rental 
basis and the High Coiirt does not inter- 
fere with such a finding. Vide Nagendra 
Nath V. Commissioner of Hills Division, 
AIR 1958 SC 398 and Kaushalya Devi v. 
Bachittar Singh, AIR 1960 SC 1168. 

17. The contention of the learned 
Counsel for the petitioners is that the 
petitioners were under a bona fide mis- 
take that the auction was held on 
the basis that the rental was for 
3 years and not yearly and that, 
therefore, the auction is liable to be 
set aside. But, under Section 20 of the 
Indian Contract Act the mistake must 
be a mutual one and not unilateral which 
would render an agreement void. Under 
S. 22 of the Indian Contract Act, a con- 
tract is not voidable mainly because one 
of the parties to it was imder a mistake 
as to a matter of fact. Vide also Daya- 
bhai Tribhovandas v, Lakhmichand Pana- 
chand, (1885) ILR 9 Bom 358, Haji Abdul 
Rahman v. Bombay and Persia Steam 
Navigation Co., (1892) ILR 16 Bom 561, 
Dwijendra Krishna Dutt v. Kedar Nath, 
AIR 1929 Cal 670 and Dhulipudi Nama- 
yya v. Union of India, AIR 1958 Andh 
Pra 533, In the present case the mistake; 
if at all, was oriy unilateral on the part 
of the second petitioner. It was not a 
mutual mistake and the respondents were 
never under the mistake that the auc- 
tion was being held on the basis that the 
bid amount represented the rental for the 
entire period of 3 years. So, this conten- 
tion fails, 

18. The next contention of the_ peti- 
Honers’ Counsel is that before the bid was 
accepted by third respondent Chief Com- 
missioner, the second petitioner had with- 
drawn the bid, firstly, by refusing to de- 
posit the secirrity amormt and secondly, 
by filing a petition on 16-2-68 before the 
fourth respondent withdrawing the bid. 
Regarding the first aspect of the case the 
learned Counsel for the petitioners reli- 
ed on sections 3 and 6 of the Indian Con- 
tract Act. Under section 3 of the Indian 
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Contract Act the communication of a 
proposal or its acceptance and the revoca- 
tion of a proposal and acceptance, res- 
pectively, are deemed to be made by 
act or omission of the party proposi^, 
accepting or revoking, by which he in- 
tends to communicate such proposal, ac- 
ceptance or revocation, or which has the 
effect of communicating it. 

Under section 6 of the Indian Contract 
Act, a proposal is revoked by the com- 
munication of revocation by the proposer 
to the other party etc. This ground was 
not taken by the petitioners in their Writ 
petition. The mere failure on the part 
of the petitioners to deposit the balance 
of the security amoimt after the auction 
was held could not, under the circum- 
stances of the case, be held to have the 
effect of its revocation and of communi- 
cating it to the respondents 3 to 5. For, 
the second petitioner had time till 2 
P. M. on 16-2-1968 for making the de- 
posit. In fact. Ins case is that he offered 
to make the deposit, but that the 4th 
respondent refused to accept the deposit 
Regarding the second contention that the 
second petitioner filed a petition on 16-2- 
68 before the fourth respondent revoking 
the bid. it is seen from Ext. B/3 true 
copy of the petition that though it pur- 
ported to be dated 16-2-68. according to 
the respondents it was filed on 19-2-68 
after the third respondent accepted the 
bid on 16-2-68. The third respondent stat- 
ed in Ext. A/2 that the petition was 
antedated and filed on 19-2-68 with a 
mala fide motive. Under rule 39 of the 
Manipur Fishery Rules the offer did not 
ripen into a contract until the bid was 
accepted by the third respondent. The 
second petitioner purported to withdraw 
the bid after the bid was accepted by the 
tliird respondent. So, he could not be per- 
mitted to withdraw the bid after it was 
confirmed. Vide Muthu Pillai v. Secre- 
tary of State, AIR 1923 Mad 582, Soma- 
sundaram Pillai y. Provincial Govern- 
ment of Madras. AIR 1947 Mad 366, 
Union of India v. S. Narain Singh, AIR 
1953 Punj 274 and Raghunadhan Reddy 
v. State of Hyderabad, AIR 1963 Andh 
Pra 110. There is no reason why the 
second petitioner did not withdraw his 
bid on 15-2-1968 itself. 

19. The contention of the respondents' 
Counsel is that even under the terms of 
Ext A/1 or according to the Manipur 
Fishery Rules the third respondent was 
not bound to accept the highest bid, as 
the Government had its own policy in 
accepting the bids, that the orders of the 
respondents 3 and 4 were merely admin- 
istrative and that, therefore, no Writ 
lies. They relied on Province of Bombay 
V. Khushaldas S. Advanl, AIR 1950 SC 
222, Harinath Das v. State of Assam, AIR 
1958 Assam 70 and Haiinagar Sugar MilTs 


Ltd, V. Shyam Sunder, AIR 1961 SC 1669. 
In’ AIR 1958 Assam 70 the construction 
of Assam Settlement of Fisheries Rules 
(which were incorporated in Manipur 
Fisheiy Rules) was in question. It was 
held that there was nothing in rule 8 of 
the Assam Settlement of Fisheries Rules 
(corresponding to rule 39 of the Manipur 
Fishery Rules) which precluded the Com- 
missioner, while examining the report of 
the Deputy Commissioner, sent to him 
for confirmation of the sale to consider 
various matters and to advise the Deputy 
Commissioner about the manner in which 
the settlement was to.be made and the 
particular bidder in whose favour the 
settlement should be made. It was fur- 
ther held that it could not be said that 
the Commissioner in maldng any such 
recommendation should be held to have 
acted illegally or arbitrarily so as to give 
power to the High Court to interfere 
with his order under Article 226 of the 
Constitution of India. So, the auction of 
the fishery in question was not only held 
but accepted according to some policy of 
the Government and must be said to be 
administrative in character. 

1 

20. Though the petitioners gave up 
their prayer that the respondents 1 to 5 
should be directed to grant the lease of 
the fisheiy in question in their favour, 
such a direction cannot be made. Vide 
Veerappa Pillai. v. Raman and Raman 
Ltd., AIR 1952 SC 192. The entire con-i 
troversy between the parties is based on 
the terms of the contract, its alleged 
revocation and its alleged breach, for 
which the more appropriate remedy is 
by way of a suit and not by way of a 
Writ petition. Vide C. K. Achutan v. 
State of Kerala, AIR 1 959 SC 490, Name- 
irakpam Pishak Singh v. Forest Officer, 
Manipur Forest Department, AIR 1962 
Mani 47, State of Punjab v. Suraj Par- 
kash Kapur, AIR 1963 SC 507. State of 
Orissa v. Ram Chandra Dev, AIR 1964 SC 
685 and my judgrnent in Imphal Sporting 
Club V. All Manipur Sports Association, 
Imphal, (Civil Writ Petn. No. 21 of 1968 
= (AIR 1969 Mani 41) on the file of this 
Court). 

21. The learned Counsel for the peii- 
tioners, however, argued that the order 
of the third respondent contained in Ext 
A/2 imposed liability on the petitioners, 
who were held responsible for loss on 
resale in case the second petitioner, (hd 
not abide by the acceptance of the bid, 
that the petitioners’ legal right had been 
infringed and that therefore, the Writ 
petition lies. He relied on the passages 
at page 384 of Vol. 3. Basu’s 1967 edition 
of Commentary on the Constitution of 
India. But this alleged legal right of the 
petitioners flows from the alleged breach 
of a right which ripened into a contra- 
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ctual riffbt atter the bid was accepted by 
the third respondent. So, . the various 
questions raised by the petitioners, viz., 
whether the second petitioner had bid on 
tlie basis of annual rental or on the basis 
of rental for 3 years, whether the peti- 
tioners had revoked tbe bid before it was 
accepted by the third respondent, and 
whether there was any mistake under 
which the petitioners could avoid the con- 
tract are essentially matters for determi- 
nation in a Civil smt, 

22. No doubt, the petitioners might be 
put to hardship if the ^oimt deposited 
by the petitioners is forfeited and the 
petitioners are made liable for loss occa- 
sioned by the re-auction. But, hardship 
is no criterion in a Writ Petition. Vide 
Oriental Government Security Life 
Assurance Co. Ltd. Bombay, v. B. S. Elri- 
shnamurthi, AIR 1957 Mad 449. 

23. It may be noted that the second 
petitioner had alone bid in the auction 
and there is no record to show that he 
had bid on behalf of the first petitioner 
also. So, the Joint Writ petition tiled by 
both the petitioners is bad, 

24. Thus, there are no grounds for in- 
voking the extraordinary jurisdiction of 
the hligh Court and the rule is discharg- 
ed. The petition is dismissed with costs. 
Pleader’s fee Rs. 100/- one set. 

Petition dismissed. 


AIR 1970 MANIPUR 23 (V 57 C 7) 

R. S. BINDRA, J. C, 

Chingangbam Ibomcha Singh, Peti- 
tioner V. Okram Tombi Singh, Respon- 
dent. 

Criminal Revn. Case No. 19 of 1967. D/- 
9-7-1969, against Judgment of 1st Class 
Magistrate, D}- 4-9-1967. 

(A) Criminal P. C. (1898), Ss. 435, 439 
— Revision petition should he in the 
Court of Sessions Judge in first instance, 
rather than directly in High Court ~ 
Revision petition admitted and pending in 
High Court for 20 months — Arguments 
on merits heard — Petition shoxild not be 
thrown out on this technical objection 
•—(Advantages of the practice shown). 

(Paras 4, 5) 

(B) Evidence Act (1872), S. 13— Jlom- 

plaint under Ss. 426, 447 and 506 I. P. C. 
Rent note executed by tenant of com- 
plainant in respect of land in question 
and copy of judgment of Nyaya Panchayat 
in rent recovery case filed by complainant 
. — Documents are not irrelevant, but are 
admissible to prove the offences.' 

(Para 6) 

(C) Tenancy Laws — Mampur Land 
Revenue and Land Reforms Act (1960), 
Ss. 119, 1 26 — - Scope — Tenant surren- 
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dering ^land — • Landlord entering into 
possession — < Such possession can be 
availed of, for purposes of S. 426 or 447 
I. P. C. — (Penal Code (1860), Ss. 426, 
447) — (Criminal P. C. (1898), S. 200). 

It is not inconceivable that after the- 
tenant surrenders the possession volun" 
■^rily -the landlord occupies the land 
despite the loiowledge that S. 126 (1) 
interdicts such a step. His entry into 
possession of the land in such circums- 
tances will at the best prompt the Gov- 
ewiment into adopting measures to e-vict 
him for the purpose of securing the ends 
mentioned in Section 126 (3), However, 
the physical act of his possession over 
the land cannot be ignored either by the 
Court or by anybody else, ’^ere the 
tenant surrenders possession to the land- 
lord and the competent authorities men- 
tioned in S. 126 either do not come to 
know of that development or fail to take 
steps mentioned in S. 126 (3) the land- 
lord can enter into possession of the land 
after the tenant has abandoned his ten- 
ancy and such possession of the landlord 
can be availed of for the purposes of 
either S. 426 or Section 447 of Penal 
Code. Thus landlord is competent to 
file complaint under Sections 447 and 426 
I. P. C. (Para 7) 

(D) Penal Code (1860), S. 506 — Charge 
under — Intention which weighs with 
accused in entering upon land in posses- 
sion of another has no relevancy to 
charge under S. 506 — Complaint under 
S, 506 cannot be thrown out on ground 
that dominant intention of accused in 
entering upon land was in his capacity as 
its owner. (Para 8) 

Cases Referred: Chronological Paras 
(1965) AIR 1965 Pat 509 (V 52) 

Ishari Ram v. Ganga Bhagat 8 

T. N. Bhattacharjee. for Petitioner; T. 
Bhubon Singh, for Respondent. 

ORDER: This revision petition tiled by 
the complainant Ch. Ibomacha Singh is 
directed against the order dated 4th of 
September 1967 by which Shri C. Upen- 
dra Singh, Magistrate First Class, Mani- 
pur, discharged the accused O. Tombi 
Singh. The prayer made is for the rever- 
sal of that order and for remand of the 
case to the trial Court for proceeding with 
it in accordance with the provisions of 
law. 

2. In the complaint lodged by C. 
Ibomacha Singh it was alleged that he 
had purchased the land in dispute per 
registered sale deed dated 31-1-1961 from 
its owner Yumnam Ibohal Singh and 
that the latter had delivered the posses- 
sion to him on the same day. The land 
was then made over by the complainant 
to O. Achou Singh for cultivation as te- 
nant and the latter continued to cultivate 
it until the year 1966. Thereafter, the 
complainant engaged Ch. Ifaotombi Singh 
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as the tenant for cultivation of the land 
and this Ibotombi Singh after ploughing 
the land sowed paddy seeds therein on 
23-6-1967. However, on the morning 
of 24-6-1967, when Ibotombi • Singh 
was working on the land, the ac- 
cused O. Tombi Singh entered upon the 
land and over-ploughed the same forcibly. 
Ch. Ibotombi Singh protested against the 
high-handedness committed by the accus- 
ed, but the accused scared him into 
silence by brandishing a dao and threa- 
tening to behead Mm therewith. The 
owner Ibomacha Singh lodged a com- 
plaint against Tombi Singh on 28-6-1967 
under sections 426, 447 and 506 I. P. C. 
After recording the preliminary evidence, 
the Court summoned the accused under 
those three sections of the Indian Penal 
Code. The accused defended himseU and 
the Court ultimately discharged him on 
the finding that the complainant had 
failed to establish a prima facie case. 
Having felt aggrieved with that order of 
discharge, the complainant has come up 
in revision to tMs Court, 

3. Before proceeding to examine the 
points canvassed before me by the com- 
plainant’s counsel Shri Bhattacharjee, I 
may mention that the defence set up by 
the accused was that he had purchased 
the land by a registered sale deed dated 
7-3-1967 from the owner Y. Ibohal Singh, 
that on that very day he was placed into 
possession of the land by the vendor him- 
self, and that since then he had been in 
continuous occupation of the land. He 
denied that the complainant was the 
owner of the land, or that he had ever 
leased it out to O. Achou Singh, or that 
he had subsequently leased it to Ch. 
Ibotombi Singh, or that he (accused) had 
either committed criminal tre^'ass on the 
land, or committed any miscMef by over- 
ploughing the field, or that he had threa- 
tened Ch. Ibotombi Singh on 24-6-1967. 

4. Shri T. Bhubon Singh, represent- 
ing the accused, raised the preliminary 
point that the complainant had gone 
wrong in filing, the 'revision petition 
directly in this Court instead of first ap- 
proaching the Cotui of the Sessions 
Judge. He, therefore, urged that the revi- 
sion petition should be thrown out on 
that score alone. Shri Bhattacharjee. the 
coimsel for the complainant, submitted, 
on the other hand, that tMs Court has 
concurrent juiisdiction with the Sessions 
Judge to entertain revision petitions and 
as such the objection raised by Shri 
Bhubon Singh is without any merit. Shri 
Bhattacharjee also emphasised that the 
revision petition having been admitted by 
my learned predecessor it would be un- 
just to reject it more than 20 months 
after its admission on the sole ground 
that as a matter of practice the revision 


should have first been instituted in the 
Court of Sessions . Judge. 

^ The views of the various High Courts 
ip India on the point at issue are not 
Unanimous . thoi^h there appears to be 
Consensus, that in faime^ to the EBgh 
Court the revision petition should be fil- 
ed in the Court of Sessions Judge in the 
first instance. That practice has two dis- 
tinct advantages. Firstly, the time of the 
High Coiurt being more precious it is, only 
reasonable that .the' case should be dis- 
posed of by a kibordinate Court where 
it has jurisdiction in the matter and 
thereby lessen the pressure of work on 
the High Court. Secondly, the High Court 
■WiU have the benefit of the opinion of 
the Sessions Judge if the matter even- 
tually comes before it after having been 
dealt with by the Sessions Judge. There- 
fore, if is highly desirable that the agg- 
rieved party should first file the revi- 
sion petition in the Court of Sessions 
Judge and not come directly to the High 
Court. I hope this salutary practice shall 
be adopted in this territory by the liti- 
gants and the bar members alike. I make 
it dear that in future I would be most 
reluctant to admit the revision petition 
directly in this Court, unless, of course, 
there are spedal reasons for . departing 
from the practice mentioned. 

5. In the present case, however, I have 
decided not to throw out the revision 
petition on the basis of objection raised 
by Shri Bhubon Singh, The reasons that 
have weighed with me in adopting that 
Course are that the revision petition had 
been admitted by my learned predecessor 
^d so it would be improper for me to 
interfere with the discretion exercised by 
him, that the revision petition has been 
Pending, in this Court for more than 20 
months now and so if it were presented 
in the Coiurt of Sessions Judge it shall 
be rejected summarily as barred by limi- 
tation, and that I have already heard full 
arguments respecting the merits of the 
petition and so it would be only fair that 
I should dispose of it on merits rather than 
throw it out on the techmcal objection 
raised by the respondent’s counsel. The 
Course that I have adopted is not very 
UnusuaL There is abundant authority 
for the proposition that once a revision 
petition has been admitted it should be 
disposed of on merits, 

6 . Now coming to fEe jneiifs of the 
Case. The trial Court . refused to attach 
importance to the documents Exts. P/1 
and P/3 placed on the record by the com- 
plainant to prove the facts that he had 
after purchase of the land leased the 
same to Achou Singh and that subse- 
quently Achou Singh ’ was proceeded 
against by him for -recovery of the arre- 
ars of rent. In the view of the trial Court 
these two documents had ho relevancy 
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lo the charges because the accused was 
not a party to either of the two docu- 
ments. I think the trial Court was dear- 
ly in error in holding the two documents 
as irrelevant. Section 13 of the Indian 
Evidence Act enacts that where the ques- 
tion is as to the existence of any right 
or custom, the following facts are rele- 
vant: 

(a) any transaction by which the right 
or custom in question was created, claim- 
ed, modified, recognized, asserted or 
denied, or which was inconsistent vath 
Sts existence; 

(b) particular instances in which the 
right or custom was daimed, recognized 
or exercised, or in which its exercise was 
disputed, asserted or departed from. 

That in face of this statutory provision 
the documents Exts. P/1 and P/3 are 
admissible for proving the charges for- 
mulated against the respondent can admit 
of no doubt. I may point out that Ext. 
P/S is the rent note which Achou Singh 
bad executed in favour of the complainant 
Ibomacha Singh, while Ext. P/1 is the 
copy of the judgment given by Nyaya 
Panchayat of Imphal West in the case 
filed by the complainant against Achou 
Singh for recovery of the arrears of rent 
respecting the land in dispute. By execut- 
ing the document Ext. P/3 Achou Singh 
had admitted the right of the complainant 
to lease out the land in dispute, and per 
Ext. P/l the Panchayat had recognized 
that the complainant was the landlord of 
Achou Singh respecting that land. There- 
fore I fail to see how the trial Court 
ignored these two valuable pieces of 
evidence which lent corroboration to 
the assertion of the complainant that 
he had leased out the land in dis- 
pute on 17-3-1963 and had been in 
possession of it for a long time before 
^e date of occurrence out of which the 
present case has arisen, 

7. The trial Court pressed into service 
the provisions of sections 119 and 126 of 
the Manipur Land Revenue and Land 
Reforms Act, 1960, hereinafter referred to 
as the Act, in support of the view that 
the complainant could not have entered 
into possession of the land in dispute 
after his tenant Achou Singh had vacat- 
ed the same. Section 119 provides, in 
substance, that a tenant cannot be evict- 
ed from the land held by him except 
under the order of competent authority 
made on some one of the grounds men- 
tioned therein. Sub-section (1) of S. 126 
enacts that after the commencement of 
the Act no tenant shall surrender any 
land held by him as such, and no land 
owner shall enter upon the land surren- 
dered by the tenant, without the previous 
permission in vmting of the competent 
authority. According to the opinion of 
the trM Court, it was not legally open 


to the complainant to enter upon the land 
after Achou Singh had relinquished pos- 
session over it, and that in consequence 
his possession over the land through the 
tenant Ch. Ibotombi Singh on 23rd or 
24th of June 1967 cannot be countenanced 
in law. Here, too, it is not possible to 
agree with the triad Court. 

It is not inconceivable that after the 
tenant surrenders the possession volun- 
tarily the landlord occupies the land 
despite the knowledge that the provisions 
of sub-section (1) of section 126' of the 
Act interdict such a step. His entry into 
possession of the land in such circums- 
tances would at the best prompt the 
G.overnment into adopting measures to 
evict him for the purpose of secining the 
ends mentioned in sub-section (3) of 
Section 126, However, the physical act 
of his possession over the land cannot be 
ignored either by the Court or hy any- 
body else. Sub-section (2) of Section 126 
provides that permission to the landlord 
to occupy the land as contemplated by 
sub-section (1) shall not be given unless 
the conditions stated in sub-section (2) 
are satisfied, and sub-section (3) enacts 
that where permission is refused and the 
tenant gives a declaration in writing 
relinquishing his rights in the land, the 
competent authority shall, in accordance 
with the rules made in this behalf, lease 
out the land to some other person who 
shall acquire all the rights of the tenant 
who relinquished his rights. 

AU these eventualities arise only if the 
matter comes to the notice of the com- 
petent authorities. However, it is not dif- 
ficult to visualise a case where the tenant 
surrenders possession to the landlord 
and the competent authorities mentioned 
in section 126 either do not come to know 
of that development or fail to take steps 
mentioned in sub-section (3) of S. 126. In 
that context, the trial Court was not jus- 
tified in concluding that in the face of 
section 126 of the Act the complainant 
could not have entered into possession of 
the land after Achou Singh had abandon- 
ed his tenancy or that such possession 
of the landlord cannot be availed of for 
the purposes of either section 426 or sec- 
tion 447 of Indian Penal Code. 

8. While discussing the facts rolevant 
to the charge under section 506 I. P. C., 
the trial Court held on the authority of 
AIR 1965 Pat 509, Ishari Ram v. Ganga 
Bhagat that it is the dominant intention 
of the accused in entering upon posses- 
rion of the land which woiild be decisive 
in determining whether the offence under 
section 506, I. P. C. had been made out.' 
This view of the Court is manifestly 
erroneous. The intention which weighs 
with the accused in entering upon the 
land in possession of another has no rele- 
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vancy to the charge under section 506 
I. P. C. In the Patna case, one of the 
charges levelled against the accused was 
under section 448 I. P. C, and it is in 
connection with that charge that the ques- 
tion of dominant intention was brought 
into discussion. Therefore, the trial Court 
was wholly unjustified in discharging the 
accused for the offence under section 506 
I. P. C. on the score that his dominant 
intention in entering upon the land was 
that in his capacity as its owner he had 
the right to do so. 

9. A perusal of the judgment under 
revision gives the impression that in the 
opinion of the trial Court the complainant 
had not examined any independent wit- 
ness in proof of various charges formulat- 
ed against the accused. However, the court 
was imable to point out what interest 
P. W. 2 Bira Singh had in the complainant 
or what grudge he bore to the accused. 
This witness, it is proved, has a paddy 
field close to the land in dispute. There- 
fore, he was a natural witness of the oc- 
currence. 

10. I restrain myself from examining 
in detail the evidence led by the com- 
plainant with a view to assess its value. 
It is for the reason that any expression 
of opinion made by this Court is bound 
to influence the mind of the trial Court. 
However, I have no misgiving in my 
mind that the trial Court was wrong in 
discharging the accused at the stage at 
which he did. The Court was clearly 
wrong, as shown above, in refusing to 
attach any value to the documents Exts. 
P/l and P/3, in utilising the provisions 
of section 126 of the Act to support the 
finding that the complainant could not 
have entered into possession of the land 
in June 1967, in discharging the accused 
of the offence under section 506 I. P. C. 
on the ground that the dominant inten- 
tion which actuated the accused in enter- 
ing upon the land was his title thereto 
on the basis of sale deed dated 7-3-1967, 
and in holding that none of the witnesses 
examined by the complainant was in- 
dependent. 

I may point out that after Y. Ibohal 
Singh had sold the land to the complain- 
ant per registered deed dated 31-1-1961 
he. could not have executed another sale 
deed respecting the same land in favour 
of the accused on 7-3-1067. Shri Bhatta- 
charjee, the counsel for the complainant, 
may not therefore be wrong in contend- 
ing that the sale deed dated 7-3-1967 had 
been prepared mischievously to arm the 
accused with a weapon with which to dis- 
possess the complainant from the land in 
dispute. 

11. For the reasons stated above, I 
allow the revision petition and on quash- 
ing the discharge order remand the case 
to the trial -Court with Uie direction that 


it should proceed with it further in ac- 
cordance with the provisions of law, 

12. Announced. 

Petition allowed; 
and case, remanded. 


AIK 1970 MANIPUR 26 (V 57 C 8) 

R. S. BINDRA J. C. 

Aribam Tuleswar Sharma, Petitioner v. 
Aribam Pishak Sharma and others. Res- 
pondents. 

Civil Misc. Appln. Case No. 26 of 1968, 
Dj- 19-8-1969. against order of this Court 
DJ- 7-12-1967 in C. R. Case No. 2 of 1965 
reported in AIR 1968 Manipur 74. 

(A) Civil P. C. (1908), O. 47 R. 8 — 
Review application — ^Rehearing of parent 
proceedings should start only after appli- 
cation is allowed. 

The principles which govern and the 
materials which are taken into considera- 
tion by the Court while deciding a review 
application are not necessarily iden- 
tical with those which may weigh 
with it while adjudicating upon the 
merits of the parent proceeding., The 
considerations which influence the Court 
in deciding the review application 
can quite often be different from 
those which determine the fate of 
the parent proceeding. Hence, it would 
be only just that order allowing the 
prayer .for review should first be record- 
ed and re-hearing of the original case 
started tiiereafter. Moreover, while 
bearing the review application there is. 
no notice to the party who had won the 
parent case that the merits of that case 
shall be adjudged ' in the light of fresh 
material sought to be brought in by the 
opposite party by means of the . review 
application. (Para 4) 

(B) Constitution of India, Article 226 
—Orders made under Article — ^Inherent 
power of High Court to review — (Civil 
P. C. (1908), S. 151, O. 47, R. 1). 

High Court being a Court of plenary 
jurisdiction has the inherent power to 
review to prevent miscarriage of justice 
or to correct grave and palpable errors 
committed by it, such as, when.there_ has 
been non-compliance with the pririciples 
of natural justice. If the party has not 
founded his claim , or defence on a parti- 
cular plea, he cannot be heard subse- 
quently to assert that either injustice had 
been done to him or that the court had 
gone wrong in not taking such claim or 
defence into consideration while making 
the final order. AIR 1963 SC 1909 Foil. , 

(Para 8) 

(C) Constitution of India, Art.^ 226 — * 
Joint Writ Petition against certain sei^_- 
rate order s — Objection to maintainapi; * 
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lity of petition should he taken at ear- 
liest opportunity. 

The general rule that there should he 
a separate petition for each writ claim- 
ed appears to be a rule dictated by con- 
siderations of practical convenience and 
is probably warranted by the special 
nature of the writ proceedings. This is 
not at any rate a rule of law. Therefore, 
an objection founded on this rule must 
be taken in the parent proceeding and at 
the earliest possible opportunity. Ju^c 
procedure to follow, even if the court is 
of the opinion that the joint writ petition 
challenging the validity of certain sepa- 
rate orders is not maintainable, in fair- 
ness to the writ-petitioner , is that he 
should be given an opportunity to amend 
the petition so as to confine it to one 
such order. (Paras 11, 12) 


(D) Constitution of India Art. 133 (1) 
(c) — Questions of law — Question whe- 
ther the provisions of Order 47 Rule 1 
CPC can he invoked respecting an order 
made under Article 22G with the aid of 
Section 141 of the Code and whether the 
procedural provisions of the Code, such 
as those enacted in orders 1 and 2 can be 
availed of in connection with writ cases — 
— Conflict of judicial opinion between 
various High Courts on the points — Au- 
thoritative pronouncement by Supreme 
Court on the questions necessary — Leave 
to appeal to Supreme Court granted. 

(Paras 9, lOA, 13) 
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(1963) Am 1963 SC 1909 (V 50), 

Shivdeo Singh v. State of Pun- 
jab 8 

(1962) AIR 1962 Tripura 7 (V 49), 
Subodh Chandra v. Union of 
Tripura 

(1958) Am 1958 Andh Pra 16 
(V 45)=ILR (1957) Andh Pra 678, 
Annam Adinarayana v. State of 
Andh Pra 

(1958) AIR 1958 Pat 314 (V 45)=- 
1958 BUR 239, BanMm Chandra 
Chakravarty v. Regional Provi- 
dent Fund Commr. 
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ILR 37 Pat 462, Bishwaranjan ^ 

Bose V. Honorary Secy. Ram Kri- 
shna Mission lOA, 12 

(1957) Am 1957 Cal 702 (V 44)= 

61 Cal WN 694. Bharat Board 
Mills Ltd. V. Regional Provident 
Fund Commr. 

(1957) AIR 1957 Mad 570 (V 44)=' 

1957-2 Mad LJ 145, Shanmuga 
Rajeshwara Sethupathi v. State 
of Madras 

(1956) AIR 1956 Cal 291 (V 43), 
Manindra Nath Pal v. Mumapal 
Commr. of Baranagore Municipa- 
lity 
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(1955) AIR 1955 Pepsu 159 (V 42)= - 
ILR (1955) Patiala 622, Mandir* 
Thakar Dawara Dhuri v. State 
of Pepsu lOA 

(1952) AIR 1952 Raj 39 (V 39) = 

ILR (1951) Raj 289, Hari Ram v. 

Nathi 4 

(1939) AIR 1939 Mad 137 (V 26) = 

ILR (1959) Mad 75, Management 
of Rain Bow Dyeing Factory v. 
Industrial Tribunal 9 

L. Nandakumar Singh, for Petitioner; 
N. Shyamasundor Singh, for Respondents 
Nos. 1 to 4 (d): N. Ibotombi Singh, Govt. 
Advocate, for Respondents Nos. 5 to 11. 

ORDER: — In the writ petition No. 9 
of 1962 filed by Aribam Ifileswar- 
Sarma on 14-9-1962 against Irengbam 
Yaima Singh, Aribam' Pishak Sarma, Ari- 
bam Ningol Ngambi De'vi, and Pangabam 
Doya Singh, hereinafter referred to as 
the principal respondents, and seven 
officers of the Manipur Administration 
including its head, -the Chief Commis- 
sioner, the prayers made were that the 
latter be commanded to recall the orders 
dated 11-8-1961 and 30th September 1961 
by which he had settled certain Govern- 
ment plots adjoining Imphal — ^Kangdiup 
road and situate within the Murucipal 
limit of Imphal, with the principal res- 
pondents, and lhat the remaining six 
officers should be directed to discharge 
their statutory duties in the matter of 
evicting the principal respondents from 
the said plots, 

2. Those prayers were granted by Shri 
Rajvi Roop Singh, the then Judicial Com- 
missioner of this Court, by his order 
dated 25th of May 1965. "rhe principal 
respondents ha-ving felt aggrieved filed 
an application on 2-7-1965 Under Ss. 151 
and 114 read •with Order 47 Rule 1 of 
the Ci-vil Procedure Code, hereinafter call- 
ed the Code, praying for re-view of that 
order and for dismissal of the -writ peti- 
tion. Though the re-view application -was 
made when Shri Raj-vi Roop Singh was 
still in office, the application came up 
for decision before his successor Shri C. 
Jagannadhachai^ulu who allowed the 
review application and simultaneously dis- 
missed the -writ petition by his order 
dated 7th December 1967. The -writ peti- 
tioner Tuleswar Sarma then made an ap- 
plication on 14-2-1968 under Article 133 (1) 
(c) of the Constitution praying that a 
certificate be issued to the effect that 
the present is a fit case for appeal to the 
Supreme Court. This prayer was vehe- 
mently opposed by the principal respon- 
dents. 

3. Shri C. Jagannadhacharyulu allow- 
ed the review application on two grounds, 
namely, (i) that Shri Rajvi Roop Singh 
had f^ed to take into consideration the 
documents Ext. A/l and Ext. A/3 which 
had been placed on the record by the 
principal respondents, and (ii) that Shri 
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Eajvi Roop Singh had erred, in entertain- 
ing one joint writ petition against the 
principal respondents, who are four in 
number, despite the facts that they were 
in occupation of different plots and that 
the causes of action against those respon- 
dents had nothing in common. It was 
pointed out by Shri C. Jagannadha- 
charyulu that if the writ petitioner suc- 
ceeded against the four principal respon- 
dents, not one but four separate writs 
shall have to be issued. In his opinion, 
the writ petitioner had "committed ■ a 
patent illegality in filing a single writ 
petition questioning the various settle- 
ments made in favour of the various peti- 
tioners separately”, and that Shri Rajvi 
Roop Singh "committed an eiror in allow- 
ing the fest respondent (the writ-peti- 
tioner) to file a joint writ petition against 
the petitioners, whose cases are quite dif- 
ferent”. It was further mentioned that 
these facts constituted an error apparent 
on the face of the record. It may be 
mentioned here that Shri C. Jaganna- 
dhacharyulu did not mention in his order 
dated 7th December, 1967, under which 
provision of law he had exercised the 
power of review, 

4. The first flaw which Shri Nanda- 
kumar Singh, representing the writ-peti- 
tioner, pointed out was that on accept- 
ing the review application the proper 
course for the Court to follow was to fix 
the writ petition for re-hearing and not 
to dispose of the writ petition along witti 
the review application. In this connec- 
tion Shri Nandakumar Singh placed reli- 
ance on Rule 8 of Order 47 of the Code. 
Evidently, this argiunent presumes that 
the review was made under O. 47, R. h 
of the Code. The opposite counsel, Shri 
Shyamsundor Singh, did not challenge 
that assumption during the course of argu- 
ments, though, in fairness to him, it must 
be stated that his stand was that review 
may have been ordered by the Court 
under Section 151 of the Code. Rule 8 
provides that when an application . for 
review is granted, a note thereof shall be - 
made in the regi^er and the Court, may. 
at once re-hear the case or make such 
'order in regard to the re-hearing as it 
thinks fit. According to' this ' provision, 
the re-hearing of the original case has to 
be done after the review petition has been 
granted. This statutory provision is 
reaUy sensible for while adjudicating the 
merits of the re-view application made 
under Rule 1 of Order 47, the attention 
of the Court and of the parties shaR be 
concentrated in determining whether the 
conditions prescribed by that Ride for 
permitting review are satisfied and the 
data relied upon warrants acceptance of 
the prayer for review. That data may 
not in each case necessarily be decisive 
of - the merits of the parent proceeding;- 
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its value and merit may be adjudged 
while re-hearing the parent case. This 
point is clearly brought out by the facts 
of the case reported in AIR 1952 Raj 39, 
Hari Ram v. Nathi. In 'that case, A brought 
a suit for redemption of a house against 
the original mortgagee B and one C who 
happened to be in possession of that 
house. The defence set up was ■that A 
had sold the house to B and -thereafter B 
had transferred the house to C. The trial 
Court found that A had not sold the 
house to B and that 'that was e'vident 
from the fact that A had paid interest to 
B after the alleged date of sale in the 
latter’s favour. The suit was consequent- 
ly decreed by the trial Court. On appeal, 
the High Court reached the conclusion 
that the sale by A in favour of B was 
proved. However, no finding was given 
on the issue whether any interest had been 
paid by A to B after -the aUeg^ date of 
sale. The High Court consequently 
allowed an application for re-view made 
by A because no decision had been record- 
ed in the appellate judgment on the issue 
respecting the payment of interest, and if, 
as held by -the trial Court, A had paid 
interest to B after the alleged date of 
sale, that fact would militate against the 
finding in the appellate judgment that A 
had sold the house to B. In such circum- 
stances, though the re-view was allowed 
and the decree of the High Court set 
aside for reason of an apparent error on 
the face of the record, yet no finding was 
given while accepting the re'view whether 
or not interest had been paid by A to B. 
That point was left open to be argued 
during the course of re-hearing of the 
appeei. While re-hearing the appeal, it 
is too obvious, the High Court could still 
reach the conclusion ■fhat the finding of 
the trial Court on that point was wrong. 
It would follow that the principles which 
govern and the materials which are taken 
into consideration by the Court while 
deciding a review application are not 
necessarily identical with those which 
may weigh -with it while adjudicating 
-upon the merits of the parent proceed- 
ing. Put in other words, the considera- 
tions -which influence the Court in decid- 
ing the re-view application can quite 
often be different from those' which deter- 
mine the fate of .the parent proceeding. 
Hence, it would be only just that order 
allo-wing the prayer for re-view, should 
first be recorded and re-hearing of the 
original, case started thereafter. More- 
over, while hearing the re-view application 
there is no notice to the party who had 
won the parent case that the merits of 
■that case shall be adjudged in the light of 
fresh material sought to' be brought in 
by the opposite party by means of the 
re-view application. It is , for these 
reasons that I happened to remark above 
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fhat provisions enacted in Rule 8 of 
Order 47 are eminently reasonable and 
sensible, 

^5. In the instant case, the writ-peti- 
Honer had denied in the written state- 
ment filed in reply to the review applica- 
tion that documents Exts. A/1 and A/3 
related to the plots in dispute. Shri C. 
Jagannadhacharjmlu did not give any 
finding on this question of fact. He 
appears to have presumed that the docu- 
ments relate to those plots. In fairness 
to him, the writ-petitioner should have 
been given an opportunity of addressing 
arguments in the writ case to explain his 
stand about the bearing of the documents 
A/1 and A/3 on the merits of writ peti- 
tion after they had been admitted on ac- 
ceptance of the review application. Such 
a procedure would have allowed full op- 
portunity to the parties’ counsel to address 
the Court afresh on the merits of the 
writ petition itself. In view of non-com- 
pliance with the statutory provisions 
enacted in Rule 8 of Order 47, there has 
been real miscarriage of justice, special- 
ly in the context that the aforementioned 
question of fact raised by the writ-peti- 
tioner was neither referred to nor decid- 
ed in the composite order by which the 
review application was granted and the 
writ petition dismissed. 

6. Another point connected with the one 
referred to above may also be noticed. 
According to the finding of Shri C. Jagan- 
nadhacharyulu, the documents Exts. A/1 
and A/3 pertain to the plots in the occu- 
pation of the principal respondents Nos, 1 
and 2, namely, A. Pishak Sarma and I. 
Yaima Singh. The Court did not hold that 
there was any allotment in favour of 
principal respondents Nos. 3 and 4 other 
than the one made to them by the Chief 
Commissioner in the year 1961, nor it 
upheld the validity of the latter allot- 
ment. Consequently, it is not clear how 
the Court happened to equate the case of 
principal respondents Nos. 1 and 2 with 
that of principal respondents Nos. 3 
and 4 and dismiss the writ petition even 
against the latter. 


7. The main point canvassed in this 
application is whether an order made 
imder Article 226 is open to review by 
the High Court. Broadly speaking, the 
problem can be looked at from three 
angles. Shri Shyamsundor Singh, appear- 
ing for the principal respondents, sub- 
mitted that the provisions of Order 47 
Rule 1 apply to an order made under 
Article 226. Alternatively he urged, the 
power of review can be exercised under 
Section 151 of the Code, 'purdly. he 
argued on the authority of Shivdeo Singh 
V. State of Punjab, AIR 1963 SC 1909. 
that the power of review inheres in the 
Hi^ Court respecting cases decided 


imder Article 226. It is in order to men- 
tion that the review application by the 
principal respondents was made under 
Section 151 and Order 47 Rule 1 of the 
Code, and that it was not asserted or 
claimed in the review application that 
the High Court is possessed of inherent 
right to review the orders made under 
Article 226. Shri Nandakumar Singh, 
representing the writ-petitioner, submitt- 
ed on the other hand that since review 
was not sought in exercise of the inherent 
powers of the High Court and since there 
is sharp conflict in the judicial opinion 
on the point whether the High Court can 
review its order made under Article 226 
by virtue of Order 47, Rule 1 or Sec- 
tion 151 of the Code, an authoritative 
pronouncement by the Supreme Court is 
urgently required to put an end to tiiat 
controversy and as such the present is 
a fit case _ for appeal to the Supreme 
Court. I find considerable merit in this 
submission of Shri Nandakumar Singh. 

8. • In the case of Shivdeo Singh AIR 
1963 SC 1909 (supra) the point urged 
before the Supreme Court was that the 
High Court has no power of review res- 
pecting orders made under Article 226, 
The Supreme Court observed, while re- 
pelling that contention, that 

“It is sufficient to say that there is 
nothing in Article 226 of the Constitution 
to preclude a High Court from exercising 
the power of review which inheres in 
every Court of plenary jurisdiction to 
prevent miscarriage of justice or to cor- 
rect grave and palpable errors committed 
by it”. 

Respecting the specific case before the 
Supreme Court it was observed that the 
review by the High Court was justified 
because while making the first order the 
High Court had committed breach of the 
principle of natural justice requiring 
that no adverse order should be made 
against a person who is not a party to 
the proceeding. The principle enunciat- 
ed by the Supreme Court would, there- 
fore, appear to be that the High Court 
being a Court of plenary jurisdiction has 
the inherent power of review to prevent 
miscarriage of justice or to correct grave 
and palpable errors committed by it, such 
as, when there has been non-comphance 
with the principles of natural justice. As 
stated above, this Court reviewed the 
order dated 20th May 1965 on the basis 
that Shri Rajvi Roop Singh had failed to 
take into consideration the docxunents 
Exts. A/1 and A/3 though they had been 
placed on the record by the principal res- 
pondents in support of their defence, and 
that the writ petitioner could not have 
brought one writ challenging the vali- 
dity of fotir separate orders made by the 
Chief Commissioner in favour of the prin- 
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dpal respondents. However, a reference 
to the counter affidavit jointly filed on 
behalf of principal respondents would 
bring out that it was not their contention 
that apart from the settlement orders 
made in their favour in 1961 there was 
any other settlement or allotoent stand- 
ing in their names. Nor did they con- 
tend in that counter affidavit that one 
joint writ challenging the validity of 
four separate orders was not maintain- 
able. liie order dated 20th_ May 1965 
made by Shri Rajvi Roop Singh is also* 
silent respecting those points, and so it 
looks obvious that those points were not 
raised before him. In the background 
of these established facts; it can he legi- 
timately contended on behalf of the writ 
petitioner that the principal respondents 
could not have claimed review on the 
basis of submissions which had not been 
adopted by them in their counter-affida- 
vit. The writ petitioner’s counsel was 
consequently justified in making the sub- 
mission before me that if a party has not 
founded his claim or defence on a par- 
ticular plea, he cannot be heard subse- 
quently to assert that either injustice had 
been done to him or that the Court had 
gone wrong in not taking such claim or 
defence into consideration while making 
the final order. Hence, the prayer for 
review by the principal respondents could 
not be founded on the inherent right pos- 
sessed by the High Court to review its 
orders. 

9. That judicial opinion in India is 
sharply divided on the point whether the 
High Court has power of review under 
Order 47 Rule 1 admits of no doubt. 
Order 47, Rule 1 does not apply direct- 
ly to the orders made under Article 226. 
Its application can be invoked only by the 
aid of Section 141 of the Code. Sec- 
tion 141 states that the procedure provid- 
ed in the Code in regard to suits shall be 
followed, as far as it can be made ap- 
plicable, in all proceedings in any Court 
of Civil jurisdiction. Apparently, only 
the procedure prescribed by the Code can, 
at the best, be made applicable to the 
writ proceedings. The right of review, 
however, falls in the category of a sub- 
stantive right and not a , procedural 
matter. There is complete unanimity in 
the judicial opinion on the_ point that like 
the right of appeal the right of review 
cannot be assumed unless it is expressly 
given by a statute or by some provision 
having 'the force of law. Hence, there 
appears to be substance in the conten- 
tion that the right of review^ respecting 
writ proceedings cannot be claimed under 
Order 47 Rule 1 with the help of S, 141 
of the Code. It is in order to mention 
that. Article 137 of the Constitution enacts 
that the Supreme Court shall have power 
to review any judgment pronounced or; 
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order made by .it, of course, subject to 
the provisions- of any law made by Par- 
liament or any rules made imder Article 
145. There is no constitutional provision 
giving the power of review to the High 
Court in respect of proceedings under 
Article 226. Hence, there is much to be i 
said in favour of the proposition that, the ” 
High Court has no statutory powers of 
review in regard to' orders made under. 
Article 226. Further, there is no consen- 
sus of judicial opinion in India on the 
point whether or not writ proceedings 
are_ "proceedings in any Court of civil 
jurisdiction". Though it was held in the 
case of Annam Adinarayana v. State of 
Andhra Pradesh. AIR 1958 Andh Pra 16, 
that an application under Article 226 is 
a proceeding in a Court of civil jurisdic- 
tion and as such section 141 of the Code 
applies to such proceedings, the Calcutta 
High Court took a contrary view in the 
case of M/s. Bharat Board MiUsLti v. 
Regional Provident Fund Commr. AIR 1957 
Cal 702, by holding that the jurisdiction 
which the High Court exercises under 
Article 226 is a special and limited juris- 
diction and so the provisions of S. 141 
are not attracted to writ cases. The 
Madras High Court expressed the opinion 
in the case of Management of Rain Bow 
Dying Factory v. Industrial Tribunal, AIR 
1939 Mad 137, that Section 141 of the 
Code does not apply to writ pro- 
ceedings inasmuch as such proceedings 
cannot be held to be in the nature 
of a civil suit Therefore, the. mat- 
ter is not free from doubt whether the 
piovisions of Order 47 Rule 1 can be' in- 
voked in reference to writ proceedings 
with the help of section 141 of the Code. 
Hence, I have no hesitation in holding 
that a really good case has' been made 
out by the writ-petitioner for grant of 
a certificate enabling him to file an ap- 
peal in the Supreme Court. 

10. Before proceeding to consider the 
next point canvassed by Shri Nanda- 
kumar Singh, I may state that apart, from 
the objection that the documents Ext, 

A/1 and Ext. A/3 do not relate to the 
plots in dispute, there is no material to 
'support the conclusion that the leases 
mentioned therein are continuing till this 
day. If such were, the stand of the prin- 
cipal respondents, there could have been /. 
no occasion for their feeling panicky 
when the Settlement Officer adopted 
measures to evict them as trespassers. 
They could have opposed their eviction 
on the basis of their possession founded 
on lease agreements instead of rushing to 
the Chief Commissioner with the prayer 
that the plots should be settled with 
them. • 

10-A. This brings us to the considera- 
tion of the merits of second ground on 
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which the review application was accept- 
ed and the writ petition dismissed, name- 
ly, that the writ-petitioner could not have 
challenged the validity of four different 
orders made by the Chief Commissioner 
settling the plots with the principal res- 
pondents in one joint writ petition. In 
support of that ground Shri C. Jagan- 
nadhacharyulu placed reliance on the 
authorities reported in Mandir Thakar 
Dawara Dhuri v. State of Pepsu, AIR 
1955 Pepsu 159, Sri Shanmuga Rajes- 
wara, Sethupathi v. State of Madras, AIR 

1957 Mad 570, Bankim Chandra Chakra- 
varty v. Regional Provident Fund Com- 
missioner, Air 1958 Pat 314, and 
Bishwaranjan Bose v. Honorary Secre- 
tary, Ram Krishna Mission, AIR 

1958 Pat 653. The first point that 
has to be emphasised in this connection 
is that in the counter affidavit none of 
the respondents to the writ petition in- 
cludmg the principal respondents had 
raised the objection that consolidated 
writ petition challenging the four distinct 
orders was not maintainable. Shri Rajvi 
Roop Singh was not at fault, therefore, 
in not taking note of such an objection 
while disposing of the writ petition. 
Hence, it is doubtful if such a pomt could 
be raised for the first time in the review 
application. The proper course to follow, 
it seems, was to crave leave for appeal 
to the Supreme Court. Secondly, the judi- 
cial opinion is divided on the point whe- 
ther the provisions of the Code bearing 
on the joinder of parties and the causes 
of action apply to the writ petition. If 
those provisions apply to writ petition^ 
then the consolidated petition made by 
Tuleshwar Sharma may have legal jus- 
tification in view of O. 2. R. 3, of the 
Code. The authorities relied upon by 
Shri C. Jagannadhacharyulu undoubtedly 
lend support to the view taken by him. 
However, it was held in the case of 
Manindra Nath Pal v. Municipal Com- 
missioners of Baranagore Municipality, 
AIR 1956 Cal 291, that where mandamus 
is sought by several persons having dif- 
ferent causes of action, the provisions of 
Order 1 of the Code would apply by 
analogy. Again, in the case of Subodh 
Chandra v. Union of Tripura, AIR 1962 
Tripura 7, the view taken was that the 
writ applications are in the natare of 
civil proceedings and as such "the provi- 

. sions of Orders 1 and 2 of the Code may 
apply in appropriate cases by virtue of 
section 141 of the Code. In face of this 
judicial conflict it is only just and pro- 
per that the matter should be taken to 
the Supreme Comrt for an authoritative 
pronouncement. 

11. The general rule that there should 
be a separate petition for each writ claiin- 
ed appears be a rule dictate by consi- 
derations of practical convenience and is 


probably warranted by the special nature 
of the writ proceedings. This is not at any 
rate a rule of law. Therefore, an objec- 
tion founded on this rule must be taken 
in the parent proceeding and at the 
earliest possible opportimity. In the 
instant case such an objection was taken 
only when the review application was 
filed and never before. Hence. I have 
my doubts that it could be adopted at 
such a belated stage and by means of a 
review application. In aU the four autho- 
rities relied upon by Shri C. Jagannadh- 
acharyulu, such objection was raised in 
the writ petition itself and therein lies 
the distinction between those cases and 
the case in hand. 

12. In the Pepsu authority relied upon 
by Shri C. Jagannadhacharyulu, reference 
was made to the following statement of 
law mentioned at page 783, para 1325, 
of Halsbury, Vol. IX, Second Edition; 

"Two or more persons cannot join in 
a single application for a writ of manda- 
mus to enforce separate claims. There 
must be separate applications for sepa- 
rate vuits, and this although the several 
applicants are successors in the office in 
respect of which the claims arise”. 

This very passage was relied upon in the 
case of Bishwaranjan Bose AIR 1958 Pat 
653 (Supra) as well. Apparently, this 
passage does not appear to cover our 
case inasmuch as here the writ petition 
was filed by one person and not two or 
more persons. Moreover, the Pepsu Hig h 
Court did not dismiss the writ petition 
in its entirety. It allowed, instead, one 
month’s time to the petitioner to make 
up his mind to what cause of action out 
of 14 he shall confine his writ petition. In 
my opinion, that was an eminently just 
procedure to follow if only because it 
helped cutting short the multiplicity of 
proceedings. Therefore, even if this Court 
was of the considered opinion that the 
joint writ petition challenging the vali- 
dity of four separate orders was not 
maintainable, in fairness to the writ-peti- 
tioner he should have been given an op- 
portunity to amend the petition so as to 
confine it to one such order. I think this 
consideration also justifies the prayer 
made for taking the matter in appeal to 
the Supreme Corurt, 

13. The conclusions recorded above 
may now be briefly summarised. They 
are: 

(1) There was no compliance with the 
provisions of Rule 8 of Order 47 while 
accepting the review application; 

(2) Before passing the composite order 
allowing the review application and dis- 
missing the writ petition, the Court did 
not give notice to the writ petitioner that 
it would take into consideration the prac- 
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Ideal bearing of the documents Exts. A/l 
and A/3 on the merits of the writ peti- 
tion while deciding the review applica- 
tion; 

(3) There is no material on the record 
to sustain the contentions that Ext. A/1 
and Ext. A/3 pertain to any of the plots 
in dispute or that the lease agreements 
mentioned therein are still in operation; 

(4) At any rate, since admittedly Ext. 
A/l and Ext. A/3 relate only to two out 
of four plots, and since the impugned 
order, dated 7-12-1967, upholds the find- 
ing of Shri Rajvi Roop Singh that the 
Chief Commissioner could not have set- 
tled the plots with the principal respon- 
dents, there is no justification for dis- 
missing the writ petition respecting the 
other two plots; 

(5) Tlie review was not claimed on the 
basis of inherent right of the High Court 
to review its order made under Art. 226, 
nor it is clear from the order dated 7th 
of December 1967 that the review was 
allowed on that footing; 

(6) There is sharp conflict between the 
various High Courts in India on the point 
whether the provisions of Order 47 R. 1 
can be invoked respecting an order made 
under Article 226 with the aid of S. 141 
of the Code, and as such an authorita- 
tive pronouncement by the Supreme 
Court is required to settle that contro- 
versy. In this respect two points require 
determination, namely, (i) whether writ 
proceedings are "proceedings in any 
Court of civil jurisdiction”, and (ii) whe- 
ther the expression "procedure” used in 
Section 141 can cover a prayer for review;- 
and 

(7) That the conflict of judicial opi- 
nion between the various High Courts on 
the point whether the procedural provi- 
sions of the Code, such as those enact- 
ed in Orders I and H, can be availed of 
in connection with writ cases urgent- 
ly requires settlement by the Supreme 
Court. 

In view of these vital points that call for 
determination, I feel satisfied that this is 
a fit case for appeal to the Supreme 
Court and so direct that a certificate do 
issue in terms of clause (c) of Art. 133 
(1) of the Constitution. The applicant may 
well have also claimed the certificate 
■under Art. 132 (1), for substantial ques- 
tions of law as to the interpretation of 
the Constitution do arise in the case. 
Tuleshwar Sharma shall get costs of this 
application from the principal respon- 
dents. Advocate’s fee Rs. 50/-. 

Leave to appeal to Supreme 
Court granted. 


; C. Indra Singh (Bindra J. C.>' 

AIR 1970 MANIPUR 32 (V 57 C 9) 

R. S. BINDRA, J. C, 

Union of India and others. Petitioners 
V. Chingangbam Indra Singh, Respon- 
dent. 

Judicial Misc. Case No. 17 of 1969, D/- 
11-8-1969. 

Limitation Act (1963), S. 5 •— Govern- 
ment as an applicant under S. 5 — Spe- 
cial consideration. If can he claimed. 

Though, the Limitation Act does not 
make any distinction between ' Govern- 
ment and private indmdual in the matter 
of condonation of delay under S. 5 of the 
Limitation Act, yet its case can be said to 
be different from' that of ah individual 
who has to make up his o'wn - mind and 
who can normally be presumed to be 
aware of or familiar with all • the rele- 
vant factors of the case. The Govern- 
ment on the other hand, has to take in- 
to consideration the public interest in- 
volved and so, longer time may be • 
required for enquiry and consideration 
before taking a final decision, in the inat- 
ter. However, the real difficulty arises 
In their application to individual cases. 
It must at 'the same time be emphasised 
that the Government officers charged 
with the double duty of taldng the deci- 
sion and instituting the proceedings in 
courts must not carry the impression that 
they can bank on the indulgence of courts 
even if they take their own time in pro- 
cessing the papers or maldng up their 
mind. The court would certainly not put ■ 
up with any laches or smug nonchalance 
on the part of Government officials in 
the matter of court proceedings, just, as 
it would not do in the case of a private 
litigant. (Para 3) 

There was, in all, a delay of 33 days 
in presenting the re-view application 
against the judgment in a writ petition, 
after excluding the time taken for. obtain- 
ing copy of the order. The Government 
had no explanation justifying a delay of 
7 "days in sending the copy of the' judg- 
ment to the Government after it was 
received by the Government Advocate 
from court and delay of 5 days in his fihng 
the review application after receiving the 
approved draft from the Government. 
Held, that the delay could not be condoned. 
AIR 1962 Punj 30'8 Ref (Paras 5 and 6) 
Cases Referred; Chronological Paras 
(1962) AIR 1962 Punj 308 (V 49)== 

ILR (1961) 2 Punj 721, K. R. 

Beri and Co. v. Employees State 

Insurance Corporation 3 

N. Ibotombi Singh, for Petitioners; R. 
K. Manisana Singh, for Respondent. 

ORDER: This is a miscellaneous appli- 
cation imder Section 5 of the Limitation 
Act of 1963 for condonation of delay in 
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AIR 1970 MYSORE 49 (V 57 C 11) 

T. K. TUKOL AND B. VENKATA- 
SWAMI, JJ:. 

Dalmia Cements (Bharat), Ltd., Petitioner 
V. Regional Transport Officer, Bellary, Res- 
pondent. 

Writ Petn. No. 228 of 1966, D/- 28-3- 
1969. 

(A) Motor Vehicles Act (1939), Section 22 
— “Any other place” — Expression covers 
even a private ]^ce. 

Under Section 22 of the Motor Vehicles 
Act, a motor Vehicle as defined under the 
Act; cannot he driven or caused to he used 
in any public place or ^y other place for 
any of the purposes indicated therein with- 
out 4e requisite registration. ' The words 
“any other place” in that provision are in- 
tended to cover cases of user of a vehicle 
even in a private place. (Para 8) 

(B) Motor Vehicles Act (1939), Secs. 22, 2 
(18) — “Motor Vehicles” — Exemption when 
attracted — Incapabflity of being used out- 
side factory or endosed premises is the cri- 
terion. 

The definition of ‘motor vehicle’ in sec- 
tion 2 (18) of the Motor Vefficles Act in- 
corporates an exemption therein relating to 
“vehicles of a special type adapted for use 
only in a factory or in any other enclosed 
premises”. The word “only” is not without 
significance. It confines the operation of the 
exemption to vehicles which are incapable 
of being used in any other manner and in 
any other place, as a goods vehicle, omni- 
bus, stage carriage or cab or such other 
vehicle as defined in the Act. In other 
words, a vehicle which is designed for use 
only in a factory or in any other enclosed 
premises is excluded from the definition of 
motor vehide”. (Para 11) 

In a case, vehicles commercially known as 
‘Diesel Mogurt Diunpers — DR. 50 
Model’ were required to be registered xmder 
the Motor Vehides Act. The company re- 
sisted it on Ae ground that these dunmers, 
specially designed for digging earth and ore 
and camrag if; were for use withiii the well- 
defined limits of the mining area of the com- 
pany and hence attracted the exemption 
embodied in the definition of “Motor Vehi- 
cle’ in Section 2 (18) of the Act It was 
also contended that merely because such 
vdiides were capable of moving on roads 
would not be a suffident ground to attract 
the provisions relating to registration under 
the Act. So long as it was not used like 
any other public carrier or goods vehicle, 
it would not be a motor vehide within the 
meaning of the Act 

Held, that since the dumpers in question 
could be used for canying roads even out- 
ride the Mining area or any other endosed 
premises, like any other 'goods vehicle’ they 
riiould also be registered under the Act. 

HM/IM/D458/69/TVN/D 
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The mere circumstance that it was not as 
convenient or advantageous . as any other 
public carrier or goods vehicle, commonly 
used for a similar purpose outride a factory 
or any enclosed premises, was not sufficient 
to bring the vehide within the scope of ex- 
emption.^ For the exemption to apply, the 
very design and manufecture must be such 
^ would confine its c^ability for use only 
in a fectory or endosedT premises. 'The fact 
that the nianufacturers have made or intend- 
ed a particular vehide for one purpose or 
the other or the dealers have sold it for a 
particular purpose or that a particular vehi- 
de was described by a particular name or 
description, was no criterion to dedde whe- 
ther the vehide was adapted for use upon 
the roads within the me anin g of the defini- 
tion given in Section 2 (18) of the Act. 
1961-1 AH ER 552, Dish; AIR 1968 Orissa 
1 & AIR 1967 SC 1424, Folk 

(Paras 12, 15 & 19) 


Cases Referred: Chronological Paras • 

(1968) AIR 1968 Orissa 1 (V 55) =83 
Cut LT 1006, Bolain Ores Ltd. v. 

State of Orissa 16 

(1967) AIR 1967 SC 1424 (V 54)= 

1967-2 SCR 673, State or Mysore 
V. Syed Ibrahim 16 

(1961) 1961-1 All ER 552 = 1961-1 
WLR 487, Daley v. Hargreaves 6 


Rangavittalachar for N, S. Narayana Eao, 
for Petitioner; K. S. Puttaswamy for 
Court Spl. Gk)vt. Pleader, for Respondent 

VENKATASWAML J.; This Petition, 
under Article 226 of the Constitution, is 
directed agaiost a communication made by 
the Regional Transport Officer, Bellary, on 
29/31-1-1966, calling upon the petitioner to 
produce vehides commercially known as 
“Diesel Moguxt Dumpers — DR 50 Model’ 
for -registration under the Motor Vehides Act; 
1939, to he hereinafter referred to as the 
“Act”. The communication has further cau- 
tioned the petitioner that it would be an 
offence to use the vehides without proper 
registration under the Act. 

2. The prayer of the petitioner is for the 
issue of a writ in the nature of Certiorari 
(mashing the said (Ximmunication with a fur- 
mer direction to the R. T. O. (respondent) 
to forbear from insisting upon the registra- 
tion of the Dumpers bdongiog to the peti- 
tioner, under the provisions of the Act, and 
from visiting tire consequences of non-regis- 
tration on the petitioner. 

S. The few facts relevant for the dispo- 
sal of this petition are as follows: The Peti- 
tioner-company is a holder of a lease in re- 
gard to 819 acres of land under the Mines 
Act and Regulations. The petitioner, during 
his mining operations, has been using 4 
Dumpers which will be more fully describ- 
ed hereafter. According to him, the vehi- 
cles are used to (jarry loads of earth and 
ore from one place to another within the 
mining area. It is stated that this operation 
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is essential for carrying on its nunmg 
rations effectively and economic^y. (to 
2-6-1965 the Company appears to have ad- 
dressed a letter to the Commissioner for 
Transport, Bangalore, making an enquiry in 
regard to the registration of these Dumpers. 

A reply was received by the petitioner on 
26-6-1965 (Annexure A) to the effect that 
even though the vehicles were proposed to 
be used within the Mining Area, they were 
required to be re^'stered under Chapter HI 
of tlie Act Further correspondence seems to 
have ensued culminating in the issue of an 
endorsement (Annexure C), whereunder the 
Company was called upon to produce the 
vehicles for registration with a note of cau- 
tion that it would amount to an offence to 
use such vehicles without registration. -Ag- 
grieved by this communication, the petitioner 
has approached this Court for the issue of a 
Writ or direction as detailed earlier. 

4. The petitioner has filed^ a reply a£B- 
davit producing a ‘Brochure’ relating to 
Dumper DR 50, with which we are concern- 
ed in the. present petition. It is also stated 
that the Mining Area was a well defined area 
and enclosed by trench measuring 4x4’x 
2' all round. It may, however, at this stage 
be stated that this fact relating to the en- 
closing of the Area, has been denied in the 
counter affidavit produced by the respondent. 

5. A few details regarding the dumper 
may conveniently be mentioned, with refer- 
ence to some pnotomaphs which have been 
made available in addition to the *Brochure’ 
referred to: The vehicle is a four-wheeled 
one. It has a 60 HP Diesel Engine. It has 
a robust frame-work and a front axle with 
full-floating axle Shafts, with wheels of large 
dimensions suitable for the performance of 
work under heaviest road conditions. It has 
a dual steering with six forward speeds and 
two reverse. It has also a hydraulic four 
wheeled brake and a device for easy and 
quick release of the tipping body, so as to 
ensure speedy work and good exploitation of 
the working time. The tipping body which 
is intended to carry loads is provided with' 
‘a locking device, which if released . would 
easily tilt it by its own weight. It is also 
capable of turning rormd the axis of its cen- 
tre of ^avity. After the contents are un- 
loaded it regains its ori^nal position once 
again under the effect of its own weight. 
This tipping body is capable of carrying 
loads upto six tons at a time. It is further 
seen from the ‘Brochure’ that the Dumper 
is a single purpose machine for it performs 
in the best possible way the transport of 
load on cross-country terrain and its dis- 
charge. The maximum speed of a Dumper 
under fuH load is stated to be 84 KM per 
hour. 

6. Sri H. Bangavittalachar, the learned 
Counsel appearing on behalf of the peti- 
tioner, submits that by the mere fact that 
a motor vehicle of this nature is capable of 
moving on roads would not be a sufficient 


ground to attract the provisions relating to 
registration under 4e Act. According to 
him, almost every vehide which is adapted 
for use for a special purpose will have to 
be transported to the site on which it is in- 
tended to be operated, only by road. Such 
a user would not bring it within the scope 
of the provisions of Section 22 of the Act. 
It Is further his contention that the purpose 
for which the vehicle is used is also a rele- 
vant circumstance, meaning that so long as 
it is not used like any otlier public carrier 
or goods vehicle, it would not be a motor 
vehicle within the meaning of the provisions 
of the Act, which require registration of 
such vehicles. He submits that the Mining 
Area is a well defined and demarcated area 
and as such it must be deemed to be an en- 
closed area under Section 2 (18) of the Act. 
He, however, does not seriously dispute the 
stand taken on behalf of the respondent 
that it was not enclosed by a fence or trench. 

The learned Counsel further ar^es that 
the vehicle is not at all adapted for use like 
other motor vehicles requiring registration 
under the Act, as for instance, a stage car- 
riage, ^oods truck, cab or omnibus.* The 
‘dumper is specially adapted for use only in 
mining operations or works whidh involve 
digmng and transport of earth on a large 
scale. Such works are always done on well 
defined and demarcated areas which are not 
open to the pubh'c at large. It is, there- 
fore, his contention that such a vehicle fells 
clearly within the exemption contained in 
Section 2 (18) of the Act. In support of 
these submissions he relied on a decision re- 
ported in Daley v. Hargreaves, 1961-1 All 
ER 552. 

7. In order to appreciate the above con- 
tentions, it would be necessary to set out 
some of the relevant provi.sions of the Act. 
Section 22 of the Act, which refers to the 
requirement of remstration of a motor vehi- 
cle, as defined under the Act, runs thus: 

-"No person shall drive any motor vehicle 
and no owner of a motor vehicle shall cause 
or permit the vehicle to be driven in any 
public place or in any other place for the 

I )urpose of carrying passengers or goods un- 
ess the vehicle is re^tered in accordance 
with this Chapter and the certificate of re- 
gistration of the vehicle has not been 
pended or cancelled and the vehicle carries 
a registration mark displayed in the prescrib- 
ed manner." 

8. It is cJeOT from the above provisions 
riiat a motor vehicle as defined under the 
Act, ■ cannot be driven or caused to be used 
in any public place or any other place for 
any of the purposes indicated therein. It is 
also clear that the words "any other place” 
in that provision are intended to cover cases 
of user of a vehicle even in a private place. 

9. Section 2 (7) defines ‘goods’ which 
may be carried in a motor vehicle designed 
for such purpose, as follows: 
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"‘Goods’ includes live-stock and an^ihing 
fother than equipment ordinarily used with 
the vehicle) carried by a vehicle except liv- 
ing persons, but does not include luggage 
or personal effects carried in a motor car 
or in a trailer attached to a motor car or 
the personal luggage of passengers travel- 
ling in the vehicle;” 

Section 2 (8) defines "goods vehicle” thus; 

“‘Goods vehicle’ means any motor vehicle 
constructed or adapted for use for the car- 
riage of goods, or any motor vehicle not so 
constructs or adapted when used for the 
carriage of goods solely or in addition to pas- 
sengers;” . 

10. Section 2 (18) defines “motor vehi- 
cle”, with wliich we are primarily concern- 
ed herein, thus; 

“‘Motor vehicle’ means any mechanically 
propelled vehicle adapted for use upon roads 
whether the power of propulsion is transmit- 
ted thereto from an external or internal 
source and includes a chassis to which a 
body has not been attached and a trailer; 
but does not include a vehicle running upon 
fixed rails or a vehicle of a special type ad- 
apted for use only in a factory or in any 
other enclosed premises;' ” (underlining (here- 
into * *) is ours). 

11. It will be seen from the definition of 
a “motor vehicle” that an exenrption is in- 
corporated therein relating to vehicles of 
a special type adapted for use only in a 
factory or in any other enclosed premises.” 
The word "only” is not without si^ificance. 
It confines the operation^ of the exemption 
to vehicles which are incapable of being 
used in any other manner and in any other 
place, as a goods vehicle, omnihus, stage car- 
riage or cab (sic) such other vehicle as de- 
fined in the AcL In other words, a vehicle 
which is designed for use only in a factoy 
or in any other enclosed premises is exclud- 
ed from the definition of “motor vehicle”. 

12. In the instant case, it is clear from 
what has been stated earlier, the “dumper” 
in question can be used for carrying loads 
even outside the Mining Area or any other 
enclosed premises, like any other ‘goods vehi- 
cle’ which is required to be registered under 
the Act, It may be that it is not as conve- 
nient or advantageous as any other public 
carrier or goods vehicle, which is commoiJy 
used for the transport of goods, when if is 
used for a similar purpose outside a factory 
or an enclosed premises. This circumstance 
in itself is not sufficient to bring the vehicle 
within the scope of the exemption men- 
tioned in the definition of a "motor vehicle”. 

13. But Sri Rangavittalachar submits 
that the purpose for which it is used or the 
intention of the manufacturers as regards 
its use would be a material circumst;mce to 
be taken into account. In elaborating on 
this aspect he submits that .its adaptability 
for use for a special purpose is a critical fact 
to be taken into account It is in this con- 


text that he refers to the decision mentioned 
earlier. We are unable to accede to this 
argument Firstly, the decision in question 
is based on a specific statutory provision in 
force in the United Kingdom, particularly the 
provision of Sections 1, 3 (l) of the Road 
Traffic Act, 1930 and Section 36 of the Road 
and Rail Traffic Act 1933. It. is clear from 
the provisions which have been extracted in 
the said decision that the intention as mani- 
fested by the use of the words “mechanically 
propelled veWcle intended or adapted, for 
use on roads” is an element to be taken into 
consideration. The position is not the same 
with the provisions of the Act with which 
we are concerned, particularly the exemp- 
tion referred to in the definition of “motor 
vehicle” in Section 2 (18) of the Act. 

Secondly, it is also clear from the said 
decision that their Lordships have made 
ample reservations indicating that the deci- 
sion ought not to be treated as a precedent. 
This is clear from the following passages in 
the opinions expressed by their Lordships. 
Salmon, J., observes at page 556 thus: 

“The view that I have reached is based 
strictly on the particular facts of this case 
and is not intended to apply to dumpers 
generally. My conclusion might, and proba- 
bly would, have been different if the findings 
had shown that the dumpers were reasonabfy 
suitable for being driven along the public 
roads in transit or for the purpose 
of carrying material from one site to another. 
Nor must it be thought that I am acceding 
to die appellants’ submission that the inten- 
tion referred to in the relevant sections is 
the manufacturers' intention alone. It may 
be that the legislature had no particular per- 
son’s^ intention in^ view, whether manufac- 
turer’s wholesaler’s, retailer's, owners or 

user’s, “Intended for use on roads” 

may mean no more than suitable or apt for 
use.” 

Lord Parker, C. J., in agreeing makes the 
following observations: 

“I would only like to emphasise that it 
must not be taken as the result of this deci- 
sion that dumpers of the type used in this 
case are not motor vehicles intended or ad- 
apted for use on the road. For my part, I 
have come to the same conclusion as Sal- 
mon, J., merely because that was not proved 
in this case. It may well be that in an- 
other case on fuller evidence the Court will 
be able to say that dumpers of this Idnd 
were clearly motor vehicles, intended or ai 
apted for use on the road.” 

14, It is dear from the above observa- 
tions that their Lordships rested the deci- 
sion on the facts of that case. 

15. Further, we are concerned with the 
statutory provisions of the Act relating to 
exemption or exclusion of certain types of 
machines from the category of motor vehi- 
des as defined therein. Such exclusion is 
made subject to the condition that vehicles 
must be such which are of spedal types ad- 
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apted for use only in a factory dr in any 
other enclosed premises. As expired ear- 
lier, they must oe such as are incapable or 
use in any other place for the pmpose or 
transport of goods or passengers. ' Only m 
this limited sense will oe^ the test of pur- 
pose became relevant. This is not the same 
thing as saying that if the vehicle is not 
put to use elsewhere, or used for a special 
purpose, it must be exempted from registra- 
tion unaer Section 22 of the Act. The test 
of purpose, as argued by the learned Coun- 
sel, does not also, in our view, fall dearly 
within the purview of the statutory exem^ 
tion in Section 2 (18) of the Act On the 
other hand, what is enjoined is that its very 
design and manufacture must be such as 
worm confine its capability for use only in 
a fectory or endosed premises. 

16. In this coimecSon, oiu: attention has 
been invited by the learned Counsel for the 
respondent to a decision reported in AIR 
1968 Orissa 1, Bolain Ores Ltd. v. State of 
Orissa. Iheir Lordships were dealing vrith 
two appeals arising from two suits filed by 
the plaintiffs for a dedaraiion that the 
macmneries in their possession and as des- 
cribed in the Schedule to the plaint there- 
to, were not liable for registration under 
Section 22 of the Act and as such not liable 
to be taxed rmder Section 6 of the Bihar and 
Orissa Motor Vehides Taxation Act, 1930. 
Among the items mentioned in the Sche- 
dule were *Euclid Dumpers’. After referring 
to the decision of the Supreme Court re- 
ported in AIR 1987 SC 1424, in regard to 
the words “adapted for use” their Lordships 
observe thus; (at para 9 of the judgment); 

“ Thus the legal position is dear 

that it is the user of a paracular vehicle 
that determines the category and not the 
mere fact of its adaptation or construction. 
Thus if a particular vehide is capable of 
being used in a particular way, it must 
be tdcen to have been adapted for such use.” 

17. But, it may also be noted that in the 
decision of the Supreme Court, above referv 
red to, what was in question was whether 
the owner of a Motor Car, which was used 
for transporting passengers for hire was 
liable for prosecution under Section 42 (1) 
of the Act. The exemption under Section 2 
(l8) did not fall for consideration in the 
said decision. It was in "this context that 
the Supreme Court laid down that if a 
Motor Vehide is used as a transport yehi- 
de, the owner who so uses it or pennits it 
to be so used is required to obtain the 
necessary permit. It, is the use of the vehi- 
de for carrying passengers for hire or reward 
which determines the application of Sec- 
tion 42 (1) of the Act 

18. Their Lordships of the Orissa High 
Court further laid down tire true test in 
such matters with particular reference to Sec- 
tion 2 (18) of tire Act thus in para 10 of the 
iudgment: 


“The test in aU these cases would be fl 
the vehide are reasonably suitable for being 
used along with the public roads, the fact 
that the manufacturers have made or intend- 
ed a particular vehicle for one purpose or 
the other or the dealers have sold it for a 
particular purpose nr that a particular vehi- 
de is described by a particular name or des- 
cription, is no criterion to decide whether 
the vehide is adapted for rise upon ^ 
roads within the meaning of the definition 
given in Section 2 (18) or the' Act.” 

19. Further in same decision with 
regard to “dumpers” employed by the plain- 
tife therein, their Lordships observe thus at 
para 16 of tiie judgment: 

“.... The word ‘road’ has not been de- 
fined in tile Act for tibe purpose of Section 2 
(18). If a vehide is fit and suitable for 
being used on a road, it is immaterial whe- 
ther it runs on a private road or on a jrablio 
road unless it is shown that it is for a spedal 
type adapted for use only in factories or 
endosed premises and incapable of running 
on any other type of roads or public roads. 
The Rockers and Dumpers (items 5 and 7) 
must fterefore be held to be Motor Vehi- 
des within the meaning of the Act and are 
liable for registration under Section 22 of 
the Act and for payment of appropriate tax 
as provided under the Taxation Act.” 

We are in r^ectful agreement with the 
above enunciations of their Lordships of the 
Orissa High Court In this view, it is un- 
necessary to discuss fully whether the premi- 
ses in question is an “endosed premises” 
within the meaning of Section 2 (18) of the 
Act althou^ it may be relevant to note 
that on the material placed before us, we are 
not in a position to hold that the “mining 
areas” in fliis case is an “endosed premises . 
We are therefore dearly of the opinion that 
the “dumpers” in question are not such as 
would come within the purview of the ex- 
emption contained in Section 2 (18) of the 
Act 

20. In this view of the matter, the peti- 
tioner is dearly disentitled to relief. . 

21. In the result, this petition deserves 
to fail and is dismissed with costs. Advo- 
cate’s fee Rs. 100/-. 

■ • Petition dismissed. 


AIR 1970 MYSORE 52 (V 57 C 12) 

A. R. SOMNATH IYER AND 
AHMED AU KHAN, [jj. 

M/s. Efical Padmasettappa Ajjappa and 
others. Petitioners v. Commercial Tax Officer, 
Chitradurga and others. Respondents. 

Writ Petns. Nos. 1333 of 1967 and 1180, 
1849, 2426, 2320 to 2323, 2327 to 2330, 
2382 to 2394, 2515 to 2518, 2777 to 2780, 
2786 to 2802, 3476 to 3498 and 3552 of 
1988, D/- 12-8-1969. 
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Sales Tax •— Mysore Sales Tax Act (25 of 
1957), Section 5 (4) — Validity — Does not 
contravene Article 14 or Article 801 of Con- 
stitution — ; Not repugnant to provisions of 
Section 15 (a) of Central Sales Tax Act 

It is true that a dealer who purchases dec- 
lared goods in the State of Mysore but makes 
an inter-State sale of those goods gets a re- 
fund of the State Tax paid by him at the 
purchase point and is also not liable to pay 
any sales tax under the Central Sales Tax 
Act. But the fact that under the first pro- 
viso to Section 5 (4) of the Mysore Sales 
Tax Act 'which is a mere reproduction of 
Section 15 (b) of the Central Act the sales 
tax has to be refunded when there is an 
inter-State sale of declared goods, does not 
support the argument that the State tax was 
not eximble in respect of the declared goods 
when they were purchased by the person who 
made a subsequent inter-State sale of those 
goods. Such purchase tax is charged by 
sub-section (4) of Section 5 and so it has 
to be paid. But, when there is a subsequent 
inter-State sale, the tax so payable has to 
be paid back to the dealer if he has paid it. 
The imposition of the tax by sub-section (4) 
of Section 5 does not disappear by reason 
of the proviso which merely gives effect to 
clause (p) of Section 15 of the Central Act 
in order to clothe the dealer who has made 
an inter-State sale 'with the right to eithw 
seek a refund of the tax if it has been paid 
or to contend that since there has been a 
subsequent inter-State sale, he should not bo 
called upon to pay the tax the refund of 
which could be claimed by him. (1967) 20 
STC 89 (Mys) & (1967) 11 Law Rep 877 
(Mys) & AIR 1969 Mys 803, Explained. 

(Paras 11 and 12)' 

An inter-State sale is a transaction which 
in material respects is distinct from a sale on 
a consignment basis as it is called. In the 
ease of an inter-State sale what causes the 
movement of the goods is the inter- 
state sale whereas in the case of a sale 
on a consignment basis the goods are mov- 
ed from one State into another so that after 
they are taken into the other State there 
may be a sale of those goods either by the 
dealer himself or by his agent on his behalf. 
The point of time at which the title in the 
goods passes from the seller to the buyer is 
not the same in the one case as it is in the 
other, and, although it may be that in the 
^timate analysis the goods of the dealer in 
the Mysore State become the goods of the 
dealer in the other States at same point of 
time or the other, there is the essential dis- 
tinction between the two transactions and 
that distinction is the well recoMsed dis- 
tinction between a transaction ■which takes 
place in the course of an inter-State trade or 
commerce and one which takes place in 
some other way. So’, the sale in the course 
of inter-State trade or commerce to which 
Section 15 (b) of the Central Act and the 
first proviso to Section 5 (4) of the State 


Act refer falls within an entirely different 
classification between which and a sale which 
takes place on a consignment basis there is 
an intelligible differentia which has a rational 
relationship to ihe purpose of the relevant 
statutory pro'visions whose main object is to 
promote inter-State trade and commerce. , 
Moreover, Section 15 (b) of the Central Act 
makes provision for a refund when there is 
the subsequent inter-State sale and all that 
tiie first proviso to Section 5(4) of the Stete 
Act does is to incorporate the provision con- 
tained in clause (b) of Section 15 of the 
Central Act. The fact that the proviso 
authorises a refund only in the case where 
tiiere is a subsequent sale in the course of 
an inter-State trade or commerce caimot in- 
validate the provisions of Section 5(4) of the 
State Act which charges tax on all sales or 
pmchases of declared goock inside the State 
without discrimination between the sellers 
and the pmchasers who fell within the same 
classification. Hence the argument that Sec- 
tion 5 (4) is violative of Artide 14 of the 
Constitution has no substance. 

(Paras 14, 15, 10, 17 and 18) 

The imposition of the purchase tax by 
Section 5 (4) with respect to the purchase of 
dedared goods at the rates specmed in the 
fourth schedule to the State Act does not 
either directly or immediately restrict or 
hamper ihe flow of trade. That tax has to 
be paid when the dedared goods are pur- 
chased inside the State and the fact that it 
is so payable does not to any extent direct- 
ly or immediatdy impede the course of the 
transaction which takes place in toe course 
of toe sale on a consignment basis which 
toe dealers make in the other States. Arti- 
de SOI caimot, therefore, constitute a pro- 
per foundation for the denundation of Sec- 
tion 5 (4) of toe State Act AIR 1969 SC 
147, Folk ^ (Para 28) 

Section 5 (4)^of toe State Act specifies toe 
point of time at which toe tax is to be le- 
vied. There is no repugnancy between the 
pro-visions of that section and toe provisions 
of Section 15 (a) of the Central Act. The 
provisions of Section 5 (4) which as th^ 
stand and on their own language do not au- 
thorise as such any plurality of levy and do 
not become invalid by reason of the rule of 
evidence which Section 6-A of toe State Act 
incoroorates. The invalidity of Section 6-A 
(2), if it is in-valid, does not contaminate Sec- 
tion 5 (4) which otherwise is a perfectiy con- 
stitutional piece of legislation. AIR 1967 
SC 1616 & (1968) 22 STC 865 (Punj), Ref. 

(Paras 25 and 31) 

Cases Referred: Chronological Paras 

(1969) Am 1969 SC 147 (V 56) = 

22 STC 376, State of Madras v. 

N. K. Nataraja Mudaliar 22 

(1969) Am 1969 Mys 803 (V 56) = 

17 Law Rep 298, Maffick Hashim 

& Co. Bijapur v. Commercial Tax 

Officer 8 
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(1968) W. P. No. 133 of 1988, D/- 
■ 29-10-1968 (SC), ,Ratanlal v. Asses- 

Authority 26, 82 


’(1968^ 22 ’STa 365=ILR (1969) 1 
Pun] 426, Niamat R^ Milkh Raj 
Ahuja V. State of Punjab 28 

(1967) AIR 1967 SC 1616 (V 54)= 

20 STC 290, Bhawani Cotton Mills 
. V. State of Punjab 24, 26, 28, 32 

(1967) 11 Law Rep 877=1967-2 Mys 
LJ 404, Bhandaii Rajmal ICusalraf 
V. State of Mysore 8 

(1967) 20 STC 89 = 1967 Kant LJ 52, 

Munsbi Abdul Raliiman & Bros. v. 
Commercial Tax Officer, I Circle, Hubli 8 
(1965) AIR 1965 SC 1510 (V 52) = 

16 STC 231, State of Mysore v. Yeda- 
1am Lakshminarasimhai^ Setty & 

Sons 11 

K. Srinivasan, for Petitioners (in all Ap- 
peals); E. S. Venicataramaiah, High Court 
Spl. Govt Pleader, for Respondents (in aU 
Appeals). 

SOMNATH IYER, J.s Tlie questions of 
law arising in these Writ petitions are com- 
mon and so can be disposed of by a com- 
mon judgment. 

2. The material facts are these: The 
petitioners are remstered dealers in the State 
of Mysore and tney carry on a trade either 
in hides and skins or in copra and coconuts 
or in oil seeds. AU these goods are dec- 
lared goods as defined by explanation to 
Section 5 (4) of the Mysore Safes Tax Act, 
which will be referred to in this order as 
the State Act, and, as stated in the third 
item of the fomih schedule to that Act, the 
point of levy of sales tax is the purchase by 
the last dealer in the State. Similarly, item 
5 (b) in that schedule states that in respect 
of coconut and copra, the first of the ear- 
liest of purchasers in the State is liable to 
pay the tax. Item S (d) of that schedule 
makes the first of the earliest of the suc- 
cessive purchasers in the State liable to pay 
sales tax on oil seeds. 

8. In respect of hides and skins. Item 3 
was subjected to an amendment which came 
into force on October 1, 1964 and from that 
date the last purchaser became liable to pay 
sales tax. 


6. The prayer in these writ petitions is 
that we should quash those assessments and 
in support of that prayer, Mr. Srinivasan ad- 
vanced die contention tbat the assessments 
are unsustainable since Section 5 (4) of the 

- State Act is an imconstitutional piece of legis- 
lation. The three grounds on which he sup- 
ported his argument are firsdy that that sub- 
section was void since it offended against 
Article 14 of the Constitution, secondly that 
it transgressed the provisions of Articfe 301 
of the Constitution, and thirdly that it was 
i^epugnant to the provisions of Section 15 of 
me Central Sales Tax Act, which wiU be 
referred to in this order as the Central Act 

7. Section 5 (1) of the State Act states 
that every dealer sbaU pay for each year tax 
on his taxable turnover at the rates speci- 
fied in that Section, and, sub-section , (4) of 
that Section which was subjected to the im- 
peachment of unconstitutionality reads: 

“5 (4) Notwidistanding anything contain- 
ed in sub-section (1) a tax under this Act 
shall be levied in respect of the sale or 
purchase of any of the declared goods men- 
tioned in column (2) of the Fourth Sche- 
dule at the rate and only at die point spe- 
cified in the corresponding entries ofi 
columns (4) and (3) of the said Schedule 
on the dealer liable to tax under this Act 
on his taxable turnover of sales or purchases 
in each year relating to such goods. 

Provided that where tax has been paid in 
respect of the sale or purchase of any of the 
declared goods under this sub-section and 
such goods are subsequendy sold in the 
course of inter-State trade or commerce, the 
tax paid under diis Act shall be refunded to 
such person in such manner and subject to 

such condition as may be prescribed. 

<>0000 

Explanation; The expression “declared 
goods” means goods declared under Sec- 
tion 14 of the Central Sales 'Tax Act, 1956 
(Central Act 74 of 1956) to be of special 
importance in inter-State trade or commerce.” 
Section 15 of the Central Act, to Section 14 
of which the explanation refers reads: 

“15. Every sales Tax law of a State shall, 
in so . far as it imposes or authorises the 
jmporftion of a tax on the sale or purchase 
of declared goods, be subject to the follow- 


4. The petitioners purchase the declared . ing restrictions and conditions, namely: — 


goods to wbich we have referred and send 
mem either to the State of Bombay or to 
the State of Madras for sale on what is des- 
cribed as the consignment basis. What they 
really do is to send the goods to their agent 
in the other State so that he could sell the 

f oods to a person in that State on their be- 
alf. , 

5. In respect of the purchases made by 
the petitioners in respect of the periods com- 
mencing with the assessment year 1959-60 
and ending with the assessment year 1965- 
66, the commercial tax officer made assess- 
ments of the taxable turnover and taxed all 
the purchases made by them. 


(a) the fax payable under that law in 
respect of any sale or purchase of such 
goods inside ■ the State shall not exceed three 
per cent of the sale or purchase price there- 
of, arid such tax shall not be levied at more 
than one stage; 

(b) where a tax has been levied under that 
law in respect of the sale or purchase Inside 
the State of any declared goods and such 
goods are sold in the course of inter-State 
trade or commerce, the tax so levied shall 
be refunded to such person in such manner 
and subject to such conditions as may be 
provided in any law in force in that State.” 
Clause (a) of this Section has no relevance 
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to the present discussion and it vriE ^e^^ 
served Uiat clause (b) corresponds to toe ^ 
proviso to Section 5 (4) of toe State Act. 
That proviso incorporates the same pro^ion 
which Section 15 (b) of toe Central Act 
contains. 

8. Mr. Srinivasan who made the critid^ 
that Section 5 (4) became unconstitubonal by 
reason of the Hrst proviso to 
placed dependence in support of that con- 
tention on three 

Court. In Munshi Abdul Rabman & Bro^ 

V. The Commercial Tm 
H ubli, (1967) 20 STC 89 (Mys) tois_ Court 
made the elucidation that toe nghl 
ceive a refund of the State tax m re^^t of 
declared goods created by Secbon 15 (b) ot 
the Central Act is acquired the moment toe 
goods are sold in the course of “ter-^ 
tade, and that the payment of the Cen^ 
Sales Tax under the Central Act was not a 
condition precedrat to such refuni In 
■Rh-indari Raimal Kusalraj v. The state ot 
Mysore. (1967) 11 Law Rep 877 (Mys) Bus 
Court made the 

an inter-state sale of declared goods but 
toe State tax had not been paid, it w^ not 
permissible for the assessing autoonty to 
demand the State Tax with respect to toe 
declared goods and to emliarlc upon toe un- 
meaning formality of making a refund oMt 
SLr Lder Section 15 (b) of the Centrd 
Act or under the first proviso to Section 5 
^) of the State Act. In Maffick Hashim & 
Pn Riianur V. Tlie Commercial Tax Oificer, 
BfiapS 17 Law Rep 298 = (MR 196:9 Mys 
303) it was explained by this Court that the 
right to a refund was an absolute nglit and 
that that right could not be defeated by toe 
prescription by a rule of a period of 
Ron for the presentation of an applicahon in 
a particular form for that purpose. 

9 On toe basis of these three pronounc^ 
ments the argument constructed by Mr. bn- 
Svasan was that in effect the purchaser ^ 
declared goods inside the Slate of Mysore 
Scame ateolved from the liabihty to pay 
sales tax at the purchase point m respect of 
those declared goods if there was an mter- 
State sale of those declared goods ^6s©- 
nuently. It was maintained by him that m 
truth Le State tax in respect of *0.9": 
dSses in that situation ceases to be exigible 
and could not be demanded. 

10 On toe basis of this^ 

> were asked to say that Section ^ 

iected persons who did not mtoe ® 

sales of declared goods but who either cot- 
caimed those gooto inside the State or sent 
toose^gSds for sale on a consignment basis 

rid ifc^l'^toe® mLid of torst^^^^^^ 

Sy t“un^i Te^ Ct^trd” A^f toos^e 

W^o diJ not make any mter-State sales were 


liable to pay toe State tax although in eveiy 
relevant respect the two categories of dea- 
lers were similarly situate. 

11. It is true as Mr. Srinivasan contends 
that a dealer who purchases declared goods 
in the State of Mysore but makes an inter- 
state sale of those goods gets a refund of toe] 
State Tax paid by him at toe purchase point 
and is also not h'able to pay any Sales Tax 
under the Central Act. The exoneration from] 
the liability to pay Central tax in that situation 
is toe consequence' of the pronouncement ot 
toe Supreme Court in the State of Mj’sore 
V. Yeddalam Lakshminarasimhaiah Setty & 
Sons. 16 STC 231= (AIR 1965 SC 1510) in 
whidi it is explained that since the tax undCT 
toe Central tax is payable only on sales and 
toe State tax is payable only at the purchase 
point and that since Central Tax is payable 
only if Stale tax would have become pay- 
able had the sale taken place inside the State 
as provided by Sections 8 and 9 of the 
Central Act, Central tax would not be pay- 
able in respect of a sale of that description. 

12. But, the argument that under the 
proviso to Section 5 (4) of toe State ^Act 
which as we have already observed is a 
mere reproduction of Section 15 (b) of toe. 
Central Act, tlie State tax has to be refunded] 
when there Is an inter-State sale of declared 
goods, does not support the argument that 
toe State tax was not exigible in respect of 
toe declared goods when they were purchas- 
ed by the person who made a subsequent 
inter-State sale of tliose goods. Such pur- 
chase tax is charged by sub-section (4) of 
Section 5 and so it has to be paid. But^ 
when there is a subsequent inter-State sale, 
toe tax so payable has to be paid back to 
the dealer if he has paid it, and, the enun- 
ciation made by this Court that if it had not 
been paid when there was a subsequent 
inter-State sale it could not be demanded so 
that there need not be the unmeaning forma- 
lity of a payment and a refund, does not 
obliterate tne charge created by Sec. 5 (4). 

The imposition of the tax by that su^; 
section does not disappear by reason of toe 
proviso which merely gives effect to cl. (b) 
of Section 15 of the Central Act in order to^ 
clothe the dealer who has made an inter-: 
State sale with the right to either seek a 
refund of the tax if it has been paid or to 
contend that since there has been a sub^l 
quent inter-State sale, he should not be 
called upon to pay the tax the refund of 
which could be claimed by him. We should 
not therefore, understand the enunciation 
made by this Court in the three prpnounce- 
inents to which Mr. Srinivasan asked our at- 
tenrion in manner suggest^. Those pro- 
nouncements do not say that the charge unuCT 
Section 5 (4) stands effaced when there is 
a subsequent inter-State sale. 

13. But, it was nevertheless maintained 
toat the dealers who sent their goods to an- 
other State from toe State of Mysore on a 
consignment basis so that those goods may 
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be sold in that State throng the agent ap- 
pointed Ijy tihem in that State, were ob- 
jected to some kind of hostile discrimina- 
tion. The postulate placed before us was 
that a dealer who made an inter-State sale 
and another who made a sale on consign- 
ment basis were equals and similarly situate 
and that, while the dealer who made an 
inter-State sale could obtain a refund of the 
State tax and was not liable to pay any tax 
under the Central Act one who made a sale 
on consignment basis became liable not only 
to pay tfie purchase tax inside the State but 
also became liable to pay sales tax in the 
other State in which the goods were sold if 
under its provisions tax was payable on the 
sale. 

It was asserted that since in the two tods 
of sales there was a movement of goods 
from one State to another and there was a 
sale of Aose, goods whatever may the point 
of time at which there was such a sale and 
there was a transmission of the title to those 
goods by the owner in the State of Mysore 
to the purchaser in the other State, the mere 
feet that the sale in the one case was an 
inter-State sale and the sale in the other 
was a sale on a consi gnm ent basis did not 
introduce any dissimilarity between tiie tvro 
transactions which, it was argued, were, in 
truth, similar to one another. 

14. We do not agree. An inter-State 
sale is a transaction which in material res- 
pects is distinct from a sale on a consign- 
ment basis as it is called. In the case of an 
inter-State sale what causes the movement 
of the goods is the inter-State sale whereas 
in the case of a sale on a consignment 
basis the goods are moved from one State 
into another so that after they are taken into 
the other State there may be a sale of those 
goods either by the dealer himself or by 
his agent on his behalf. The point of time 
at which the title in the goods passes from 
the seller to the buyer is not the same in 
the one case as it is in the other, and, al- 
though it may be that in the ultimate ana- 
lysis the goods of the dealer in this State 
become the goods of the dealer in the ofrier 
States at some point of time or the other, 
there is the essential distinction between the 
two transactions and that distinction is the 
weU reco^sed distinction between a trans- 
action which takes place in the course of an 
inter-State trade or commerce and one which 
takes place in some other way. 

15. So, the sale in the course of inter- 
state trade or, commerce to which Section 15 
(b) of the cCenfcral Act and the first proviso 
to Section 5 (4) of the State Act refer falls 
within an entirely different classification be- 
tween which and a sale which takes place on 
a consi^ment basis there is an intelligible 
differentia which has a rational relationship 
to the purpose of the relev^t statutory pro- 
visions whose main object is to promote 
inter-State trade and commerce. 


16. Moreover, Section 15 (b) of the Cen- 
tral Act m^es provision for a refund when 
there is the subsequent inter-State sale and 
aH that the first proviso to Section 5 (4) of 
the State Act does is to incorporate the 

S revision contained in clause (b) of Section 
5 of the Central Act Mr. Srinivasan inti- 
mated us that he does not in the cases be- 
fore us challenge the validity or constitu- 
tionality of Section . 15 (b) of the Central 
Act on the ground that it makes a hostile 
discrimination against persons who did not 
make subsequent inter-State sales. And that 
being so, the challenge to the constitutionality 
of Section 5 (4) of the State Act becomes 
difficult for the petitioners. 

17. We are also of the opinion that the 
feet that the proviso authorises a refund only 
in the case were there is a subsequent sale 
in the course of an inter-State trade or com- 
merce caimot invalidate the provisions of 
Section 5 (4) of the State Act ^wch charges 
to on all sales or purchases of declared goods 
inside the State without discrimination be- 
tween the sellers and the purchasers who fall 
within the same classification. ^ • 

18. We must, therefore, negative the 
argument foimded on Article 14 of the Con- 
stitution. 

19. We should next address otuselves to 
the argument constructed on Article SOI of 
the Constitution. We were asked to say that 
Section 5 (4) of the State Act which when 
read with the first proviso to it imposes a 
purchase to only on dealers who make sales 
on consignment basis hampers trade, com- 
merce and intercoinse which takes place in 
the form of a sale on consignment basis. and 
is therefore repugnant to Artide SOI of the 
Constitution. 

20. We have aheady repelled the argu- 
ment that it is not correct to think that 
Section 5 (4) of the State Act impo^s a to 
only on ,the purchases of goods which ^ 
subsequently sold on consignment basis. 
It charges me to alike on alTpmrchases of 
declared goods such as those with which we 
are concerned in the cases before us. 

.21. But, it was contended that whereas 
the movement of. goods of which there is a 
subsequent inter-State sale is free and unres- 
tricted, that of goods which are sold on con- 
signment basis is not so, since when those 
goods are purchased Ihe petitioners had to 
pay the purchase to which however it was 
unnecessary Ifor them to pay after they made 
a subsequent inter-State sale also. 

22. But, it is now clear from the pro- 
nouncement of the Supreme Court in the 
State of Madras v. N. K. Nataraja Mudah'ar, 
22 STC 876 = (AIB 1989 SC 147) that the 
imposition of a to on a sale or purchase 
under a law like the State Act does not by 
itself directly and immediately restrict or 
hamper the flow of trade and diat before 
an appeal could be made to Article 301 it 
should be established that such imposi- 
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tion directly and immediately resfcdcts or 
Hmnpers lie flow of trade. 

23. It is obvious fliat flie imposition 
of the purchase tax by S. 5 (4) with respect 
to the purchase of declared goods at tiie rates 
roecified in the fourth schedule to the State 
Act does not either directly or immediately 
restrict or hamper, the flow of trade in man- 
ner suggested to us. That tax has to be paid 
when the declared goods are purchased in- 
side the State and the fact that it is so pay- 
able does not to any extent directly or 
immediately impede the course of the trans- 
action which taSns place in the course of the 
sale on a consignment basis which the peti- 
tioners made or make in the other States 
Article 301 caimot, therefore, constitute a 
proper foundation for the denunciation of 
Section 5(4) of the State Act 

24. What remains to be considered is 
whether as contended before us there was 
a repugnancy between Section 15(a) of the 
Central Act and Section 5(4) of the State 
Act. The only argument presented before 
us in this context was that the provisions of 
the State Act are such as would make it 
possible for the purchasers of declared goods 
inside the State liable to taxation at more 
flig-n one point in disobedience to Section 
15 (a) of the Central Act which provides 
rtiat the tax payable imder any State Law 
in respect of any sale or pmchase of declared 
goods shall not be levied at more than one 
stage. It was contended before us that in 
tile case of the purchase of declared goods 
such as those made by the petitioners be- 
fore us there was the possibility of the levy 
of tax under the State Law at more than 
one stage. That possibility, it was argued 
arises from the fact that there was no machi- 
nery in the provisions of the State Act which 
would make it possible for a purchaser of 
declared goods from an umregistered dealer 
to ascertain whether tax in respect of those 
goods had been levied at some other ante- 
cedent stage when those goods have been 
purebred by some other registered dealer. 

In support of this submission, our atten- 
tion was asked to the decision of the 
Supreme Court inBhavani Cotton Mills Ltd., 
V. We of Punjab 20 STC 290= (AIR 1967 
SC 1616) in which the Section 5 of tiie 
Punjab General Sales Tax Act was struck 
down on ^e groimd that there was a possi- 
bility of plurality of the levy of sales tax under 
its provisions in disobedience to Section 15(a) 
of the Central Act. In reinforcement of 
this submission, our attention was asked to 
the observations of the Supreme Court in 
one -part of the jud^ent in which the diffi- 
culty of a registeredr dealer purchasing goods 
from an unregistered dealer in the matter 
of the ascertainment of the information 
whether in respect of those goods sales tax 
had been paid at some other antecedent 
stage was ex^ained. In that context, the 
Supreme Court pointed out that having 


regard to the machinery of the provisions of 
Punjab General Sales Tax Act it was 
“difficult if not impossible” for a registered 
dealer in that situation to ascertaion whether 
the goods have been subjected to tax at 
some other antecedent stage and they there- 
fore made it necessary for tire purchasing 
registered dealer to disclose in his return the 
turnover with respect to every commodity 
which he had purchased whether or not tax 
had been levied at some other anterior stage. 

25. But, it win be observed that the real 
basis of the decision of the Supreme Comt 
was that the Punjab General Sales Tax Act 
did not prescribe the stage at which the 
sales tax which it imposed could be levied, 
unlike the Mysore Sales Tax Act under which 
the impugned assessment in the cases be- 
fore us were made. 

26. That what was the real feature of 
the Punjab General Sales Tax Act on which 
rested tiie pronoimcement of the Supreme 
Court was subsequently explained by the 
Supreme Court in Rattan Lai v. Assessing 
Authority, W. P. No. 133 of 1968 (SC) in 
which the Supreme Court said this: 

“This court in its majority judgment did 
not consider that the second proviso to Sec- 
tion 5 (1) by its mere declaration prevented 
the levy of tax at more than one stage. 
The difficulty, however, remained that tiie 
Act itself did not indicate the stage at which 
the tax was to be levied and because imder 
Section 15 (1) of the Central Act there could 
be no liability for payment of tax unless this 
stage was so stated in the Act or the rules 
thereunder. It was pointed out that a deal- 
er would have to show in his return all pur- 
chases of cotton and pay the tax with his 
return. There was nothing which would 
have enabled the dealer to know whether 
the tax had already been paid by another 
dealer and to exclude from his return those 
transactions. The dealer could not take a 
chance as heavy penalties were provided.” 
When there was an amendment to the Pun- 
jab General Sales Tax Act for the removal 
of the imperfections which were pointed in 
the case of 20 STC 290 = (AIR 1967 SC 
1616), there was again a challenge to the 
amended Act which failed on the ground 
that the amended Act did specify the stage 
at which the sales tax imposed by it comd 
be levied. 

27. But Mr. Srinivisan contended that 
the real reason why Section 5 of the Punjab 
General Sales Tax Act was struck down by 
the Supreme Court was that Section 5 (2) 
(a) (vi) of that Act made the plurality of the 
levy possible. 

28. We do not think so. Although there 
was a discussion of the provisions of that 
part of Section 5 in the judgment of the 
Supreme Court in 20 STC 290 = (AIR 1967 
SC 1616) since that part of that Section 
states that that part of the turnover relating 
to goods which had been sold withLi a 



58 Mys. [Pis. 28-82] E. P. AJjappa v. Ctommrl. Tax Officer (Sonmath Iyer J.) A.LRi 


period o£ six months after the closure of Ae 
assessment year could be deducted from the 
taxable turnover and that therefore the deal- 
er who purchased those goods after the ex- 
piry of uiat period and another who made 
a purchase or those goods again could both 
be subjected to the payment of tax for the 
reason that the Act itself did not prescribe 
the stage at which the levy had to Be made, 
the rem groimd on which the challenge to 
Section 5 vested and succeeded was the 
omission by the Act to specify the stage of 
the levy. That was how the judgment of 
the Supreme Court in 20 STC 290 =■ (AIR 
1967 SC 1616) was also understood by the 
High Court of Punjab and Haryana in Nia- 
mat Rai Millch Raj Ahuja v. State of Punjab, 
(1968) 22 STC 365 (Punj) in which it is 
observed: 

“Tlie next contention of Mr. Srinivasan 
was that "taxable turnover” is defined by 
Section 5 (2) of die Punjab Act after gving 
certain deductions and one of them Being 
under Section 5 (2) (a) (vi). Since Sec- 
tion 5 (2) (a) (vi) has not been amended, 
taxable tiumover cannot be ascertained with 
the consequence that no purchase tax can 
be levied. Therefore, it is maintained that 
the infirmity which was pointed out by the 
Supreme Court decision in 20 STC 290 = 
(AIR 1987 SC 1616) still persists. In my 
opinion, this contention is not sound. The 
real basis of the Supreme Court decision was 
that no stage had been fixed for the levy 
of the tax and therefore, it was not possible 
to determine who was liable for it under 
the Act.” 

29. But, the argument that Section 5 (4) 
read with the first proviso to it authorises 
a plurality of the levy in contravention of 
Section 15 (a) of the Central Act was found- 
ed by Mr, Srinivasan on Section 6-A of the 
State Act which incorporates the rule as to 
burden of proof. Sup-section (2) of that 
Section reads; 

“(2) Notwithstanding anything contained 
in this Act or in any other law, a dealer in 
any of the goods liable to tax in respect 
of the first sale or first purchase in the 
State shall be deemed to be the first seller 
or first purchaser, as the case inay be, of 
such goods and shall be liable to pay tax 
accordingly on his turnover of sales or pur- 
chases, relating to such, goods, rniless he 
proves that the sale or purchase, as the case 
may be, of such goods had already been 
subjected to tax under this Act.” 

30. There are two reasons why wa 
should not accept the argument founded on 
this sub-section. The first is, as Mr. Sri- 
nivasan had to admit, there is indeed no 
plea on behalf of the petitioners that they 
were not the pmrchasers who were liable to 
pay tlie tax under Section 5 (4) of the State 
Act read witli the fourth schedule of it 
If tliere had been a repudiation of the fact 
that they were the persons rmder the State 
Act who were liable to pay the sales tax for 


the reason that they were not either the first 
purchasers, or the last purchasers . in the 
case of some of the goods, and the assessing 
authority had depended on the presumption 
which is enjoined by Section 6-A or the 
State Acl^ it would have been possible for 
Mr. Srinivasan to ask us to examine the vaH» 
dity of the provisions of Section 6-A which ^ 
throws the onus on the dealer to prove that 
he is not the person liable to pay the Tax, 

81. But, since that was not how the im- 
pugned assessments were made in these 
cases, we will not be right in investigating 
the validity or the con.stitutionality or th^ 
Section. Moreover, the provisions of Sec- 
tion 5 (4) which as they stand and on their 
ovm language do not authorise as such any 
plurality of levy, do not Become invalid by 
reason of the rule of evidence which Sec- 
tion 6-A of the State Act incorporates. If 
the rule of evidence which is embedded 
in Section 6-A (2) is Bad is indefensible, what 
we should do is to strike down that sub-sec- 
tion. The invahdity of tiiat sub-section, if 
it is invalid, does not contaminate Section 5 
(4) which otherwise is a perfectly con^tu- 
tional piece of legislation- 

32. At one stage, Mr. Srinivasan pointed 
out that there is a distinction between a case 
where the last purchaser is liable to pay the 
tax under the State Act and another in whidi 
the earliest of the purchasers is festened with 
the liabilily to pay the tax, and, in support 
of this suomission he depended upon the 
decision of the Supreme Court in Writ 
petition No. 183 of 1968 (SC). Our atten- 
tion was asked to the observations in the 
judgment in that case that a dealer who is 
the last purchaser has all the knowledge 
which is necessary for him to have with res- 
pect to the question whether he is the 
last purchaser or not so as to prepare his 
turnover accurately and without any diffi- 
culty and on the basis of this elucidation 
Mr. Srinivasan constructed the argument 
that as a corollary it should follow that in 
the case of a dealer who purchases goods in 
respect of which the point of levy is fiio 
first sale or the first; purchase the difficulty 
of the dealer who is the last purchaser conr, 
tinues to remain in the same condition in 
which it vras under the Punjab General Sales 
Tax Act which was struck down by the 
Supreme Court in Bhawani Cotton Mills' 
case 20 STC 290 = (AIR 1967 SC 1616). 

But, in the case of W. P. No. 183 of 1968 ^ 

(SC) the Supreme Court discussed only the 
question whether the last purchaser who is 
liable to pay the tax under the relevant sta- 
tute can plead a difficulty that he is not in 
a position to prepare ms taxable turnover 
wim accuracy and correctness and pointed 
out that no such diJBBcnilty could be plead- 
ed. The fact that the Supreme Court said 
so does not mean that a registered dealer 
who is the last purchaser of goods in res- 
pect of which the point of levy is the first 
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purchase Is necessarily Iq a difficulty in res- 
pect of the preparation of the return which 
ne has to produce. Even in the case of a 
registered dealer who purchases goods from 
an unregistered dealer, we do not think that 
It can be reasonably contended that it is 
Impossible for him to ascertain whether 
those goods have been subjected to any 
tax at some anterior point of time. All that 
he has to, do is to make reasonable enqui- 
ries which if he makes can reveal to him 
all the information that is necessary for him 
to gather, for the preparation of a proper 
return. 

33. But, it was said that while Rule 26(9) 
of die Mysore Sales Tax Rules, 1957, does 
incorporate a machinery for the ascertain- 
ment of the question whether tax had been 
paid in respect of mods taxable at the point 
of the first sale or first purchase in the State 
in the form of a declaration in Form 32 to 
which it refers which the registered dealer 
who sells the goods to him must make, there 
is no corresponding machinery with respect 
to a dealer who purchases those goods from 
an unregistered dealer. But, Rule 26 (9) (a) 
which does state that the registered 
de^er who sold the goods in that way to 
the dealer who purchases those goods must 
make the declaration, contains no provision 
for the enforcement of the duty on the part 
of the registered dealer which it makes im- 
perative. 

34- We dismiss Ihese writ pefitions, bui; 
5ve make no directions in regard to costs. 

Petitions dismissed. 


AIR 1970 MYSORE 59 (V 57 C 13)' 

A. R. SOMNATH IYER, J. 

Mallappa Gurulingappa Kameri, Appellant 
V. .Neelawwa Malappa Kameri, Respondent. 

Misc. Second Appeal No. 51 of 1967, D/- 
21-7-1969 against decree of Dist. J., Bel- 
gaum, D/- 17-1-1967. 

(A) Hindu Marriage Act (1955), Sec- 
tions 9 and 10 and 13 (2) — Hindu Adop- 
tions and Maintenance Act (195C), Seo- 
lion 18 (2) (d) — Desertion — What con- 
stitutes - — Refusal by wife to live with hus- 
band who has another wife living — She is 
not deserter. 

The essence of desertion is the abandon- 
ment of one spouse by the other for no 

f ood cause and so there can be no deseition 
y a wife who lives separately from her hus- 
band if in law she is entitled to do so. The 
refusal by the wife, therefore, to live with 
her husband who has another wife living 
does not constitute a matrimonial oHence 
and does not make her deserter. 

(Paras 3, 4) 

(B) Mysore Civil Courts Act (21 of 1964), 
Section 19 (2) — Order by Ciril Judge on 
an application under Sections 9 and 10 of 


Hindu Marriage Act — Appeal against, can 
be preferred only to High Court and not to 
the District Judge ■ — District Judge in ap- 
peal not disturbing order of Civil Judge — 
— Entertaimng of appeal though wthout 
jurisdiction is of no consequence, 

^aras 7 and 8) 

A. Jagarmatiia Shetty, for B. V. Desh- 
pande, for Appellant; K- S. Srinivasa Iyer, 
for Respondent. 

JUDGMENT: The appellant is the hus- 
band who presented a rolled up application 
for restitution of conjugal riglits under Sec- 
tion 9 and for judicial separation under Sec- 
tion 10 of the Hindu Marriage Act, 1955. 
■^e respondent who .was accused of deser- 
tion is his second wife. 

2. The Civil Judge dismissed the ap- 
plication on the ground that the appellant 
who had ano'ther wife living could not plead 
desertion. 

3. The essence of desertion is the aban- 
donment of one spouse by the other for no 
good cause, and so, tliere can be no deser- 
tion by a wife who fives separately from 
her husband if in law she is entitled to do 
so. 

4. When respondent 2 began to live se- 

E arately from her husband the appellants 
rst \vife was alive, and. is still living. So, 
she became entitled to live separately from 
her husband without impairing her right to 
claim maintenance from Iiim under Sec- 
tion 18 (2) (d) of the Hindu Adoptions 
and Maintenance Act, 1956 which reads: 

“18. Maintenance of Wife: — 

^ 2 ] A Hindu ^e shall be entitled to 'five 
separately from her husband without forfeit- 
ing her claim to maintenance, — 

“ « o * o 

(d) if he has any other wife fivinc: 

0 0 o 

The clear implication of this clause which 
entitles the wife to refuse to five witli her 
husband who lias another wife living is that 
it fe not improper for a wife who is not 
willing to snare her husband with another 
vme to refuse her company to her husband. 
By doing so, she does not put herself in the 
wrong since what is allowed by law cannot 
constitute a matrimonial offence and doeg 
not make her a deserter. 

5. Section 18 (2) (d) of the Hindu Adop- 
tions and Maintenance Act, 1956, is a corol- 
la to Section 13 (2) (i) of the Hindu Mar- 
riage Act, 1955, whicn reads: 

“IS. Divorce. — 

A '^e may dso present a petition Iot 
the dissolution of her marriage by a decree 
of divorce on the ground, 

(i) in the case of any marriage solemnised 
before the commencement of this Act; that 
the husband had married again before such 
commencement or that any other wfie of the 
husband married before such commence- 
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ment was alive at the titrie of the solemnisa- 
tion of the maniage of the petitioner:” 

O 0-0 ,0' « 

6. When the remondent was married in 
the year 1945, her husband’s first wtfe was 
alive, and so, under this sub-section she 
could seek a divorce and also became en- 
titled to live away from her husband when 
the Hindu Adoptions and Maintenance Act 
subsequently came into force. The exercise 
of that right is not desertion. 

7. But Mr. Shetty contended that flie 
order made in appeal by the District Judge to 
whom the husband himself preferred an ap- 

g eal is without jurisdiction since an appeal 
om the order of the Civil Judge after the 
new Mysore Civil Courts Act, 1964, came 
into forca could be prefeired only to this 
Court and not to the District Judge. 

8. The fact that it is so can make no 
difference since the District- Judge did not 
^turb the order of the Civil Judge, and so, 
even if his order is ignored, no results 
which can be useful to the appellant can 
ensue since he will be where he was when 
his application was dismissed by the Civil 
Judge. 

9. So, I dismiss this appeal with costs. 

Appeal dismissed. 


AIR 1970 MTSORE 60 (V 57 C 14): 

T. K. TUKOL AND B. VENKATA- 
SWAML JJ. 

B. B. Mali Patil, Petitioner v. Sreedar Bao 
Patil and another. Respondents. 

Writ Petn. No. 1885 of 1966, D7- 21-8- 
1969. 

(A) Motor Vehicles Act (1939), Sections 
64 (b) and Jf), 57 (3) and (8) and 48 (3) — 
Order varying condition as regards route 
and that as regards timings — Appeal by 
operator not filing objections as required by 
Section 57 (3) — Competency. AIR 1961 
Ker 53 and AIR 1959 Raj 41, Dissented 
from. 

Section 48 (8) of the Motor Vehicles Act 
refers to a number of conditions which the 
Regional Transport Authority while granting 
a Stage Carriage Permit, may attach to the 
permit granted theretmder. Clause (xxi) of 
Section 48 (3) empowers the -Remonal Trans- 
port Authority to vary the conditions of the 
permit or attach additional conditions of 
permit after giving notice of not less than 
one month. Section 57 (8), however, malres 
it clear that an application for variation of 
the condition of me permit relating to the 
route or area is treated differently from an 
application for variation of any omer condi- 
tion or conditions of the permit. In pre- 
scribing the procedure for dealing with an 
application for variation of the condition of 
permit as regards the route, sub-section (8) 
of Section 57 of the Act elevates such ap- 
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plication to the status of an application for 
the grant of a new permit and requires it 
to be dealt with as an application for the 
grant of a: new permit. On account of this 
mandatory provision, such ah apph’cation has 
to be made available for inspection at the 
oflSce of the Regional Transport Authority 
as required' by Section 57 (8) and has also 
to be published in the prescribed manner 
together with notice of the^ date before 
wmch such representations in connection, 
therewith mi^t be submitted. 

Further, Rie fact that an application for 
variation of the route has to be notified 
under sub-section (3) of Section 57 and that 
an obli^tion under sub-section (4) of Sec- 
tion 57 is imposed on the Regional Transport 
Authority to the effect that no ' representa- 
tion received in connection with the ap- 
plication shall be considered unless the same 
is made in writing before the appointed date 
and the copy thereof has been simultane- 
ously furnished to the applicant by the per- 
son making such a rqpresentation indicate 
that all the incidents or an application for 
a new permit are attached to such an ap- 
plication. (Paras 7 and 8) 

It is manifest from Clauses (b) and 
of Section 64 that both of them refer to 
the word “condition”. While the ri^t con- 
ferred by Clause (b) is not subject to any 
condition, the right conferred by Clause. (Q, 
is available to a person (1) providing trans- 
port facilities, (2) who has opposed to grant 
of a permit and is aggrieved eiher by the 

K t thereof or by any condition attached 
3to. Therefore it can be safely con- 
cluded that any person who is ag^eved 
either by the ^nnt of the permit or by the 
variation of the condition relating to ho' 
route can file an ^peal only if he had filed 
his objections andL opposed fire grant of 
variation of route in the rnanner prescribed 
by law. The contention that Clause .'(b) 
confers imrestricted ri^t of appeal on a 
person aggrieved by variation of any condi- 
tion of a permit cannot be accepted for twc> 
reasons. Firstly, ■ the contention ignores the 
distinct position which Section 57 (8) of the 
Act accords to an application for variation 
of the route as compared to applications for 
variation of other conditions. Secondly, it 
renders Clause (f) otiose and superfluous. 
Ho can, however, prefer an Mpeal as re- 
gards the variation of the condition relating 
to timings inasmuch as an application for 
the variation of the timings is riot condi- 
tioned by provisions to those in sub-sec. (8) 
of Section 57. AIR 1961 Madh Pra 81, 
Rel. on; AIR 1961 Ker 53 and AIR 1959 
Raj 41, Dissent, from. 

(Paras 9, 10 and 20) 

(B) Civil P. C. (1908), Preamble — ; Irite- 
pretation of Statutes — Clauses contained in 
section must be so interpreted as not render 
any clause otiose and in such a wajr as will 
harmonise witii other relevant provisions in 
Act. (Para 10)' 
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Cases Referred; Chronolo^cal Paras 
;(1966) (1966) 2 Mys LJ 176 = (1966) 

7 Law Rep 118,. M. S. Erishnaswamy ' 

. V. Mysore Revenue Appellate Tri- 
bunal 14, 16, 

(1966) (1966) 2 Mys LJ 199 = 1966- 
7 Law Rep 752, K. N. Lakshmi- 
narasimhaiab v. Secy. Mysore State 
Revenue Appellate Tribunal 
(1965) Am 1965 Mys 258 (V 52) = 

’ (1964) 2 Mys LJ 394, N. R. Revanna 
V. T. V. Mallappa 

(1965) Am 1965 Mys 286 (V 52) = 

(1965) 1 Mys LJ 206, C. Abdul Azees 
V. Mysore State Transport Autho- 
rity 

(196^ W. P. 280 of 1964 and W. P. 

‘ 487 of 1965 (Mys), H. C. Channaiah 
V. Regional Tranmort Authority 
(1964) Am 1964 Cal 442 (V 51), 

Sudhir Kumar v. Re^onal Transport 
Authority _ 

(1963) W. P. 440 of 1963, D/- 25-3- 
1963 (Mys), Rangappa Reddy v. 
Choodappa 

(1962)^ Am 1962 Mys 161 (V 49^^ 


17 


14 


11 


11 


17 


14 


12 


Sidalingappa V. Revenue Appe 
Tribunal 

(1962) Am 1962 Mys 215 (V 49), 
Thinmaiah v, Mysore State Reve- 
nue Appellate Tribunal 
(1961) Am 1961 Ker 53 (V 48) 

1960 Ker LJ 1029, Devraja Iyer v. 
Regional Transport Authority 

(1961) AIR 1961 Madh Pra 81 (V 48) = 

1961 Jab LJ 133, Jasram v. State 
Transport Authority 

(1961) W. P. No, 1399 of 1961, A. 
Misquith v. Be^onal Transport 
Authority 

(1959) Am 1959 SC 851 (V 46) = 

(1959) Supp (2) SCR 692, Bam 
Copal V. Anant Prasad 
(1959) AIR 1959 Raj 41 (V 46) = 

ILR (1958) 8 Raj 1112, Meeralal v. 

State of Rajasthan 

(1958) W. P. Nos. 229 and 230 of 1958 
(Mys), Sri Rama Reddy v. Revenue 
AppeUate Tribunal 
(19^ Am , 1957 Mys 19 (V 44) = 

ILR (1956) Mys 400, Mohmed Peer 
V. State of Mysore 
N. S. Narayana Rao and Rangavittalachar, 
for Petitioner; M. . Rangaswamy, for Respon- 
dent No. 1. 
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TUKOL, J.; This is a writ petition 'under 
Articles 226 and 227 of the Constitution 
praying for the issue of a Writ of Certiorari 
quashing the order passed by the Mysore 
State Transport Appellate Tribunal in Ap- 
peal No. 554 of 1986. 

2. The case of die petitioner is that he 
was plying a Stage Carriage Service from 
Koppal to Kawloor via Halligere, Wade- 
genhal, Handral, MianaUi and Alwandi. He 
had filed an application on September 80, 
1965, before the Regional Transport Autho- 
rity, Raichur, for variation of the existing 


route and timing. The change in the route 
was that instead of going from Wadegenhal 
to Mainalli via Handral, it should be via 
Hiresindogi. The application was duly noti- 
fied on October 28, 1965 invilms objections 
before November 80, 1965. Tne date of 
hearing was December 15, 1965. No ob- 
jections were received in time. The 1st 
Respondent filed his objections on January 
10, 1966; but the same were rejected on 
the ground that they were not submitted 
within the nodfied. date. The Regional 
Transport Authority, thereafter considered 
the merits of the petitioners prayer and 
granted the variations in the route as well 
as in the timings. 

The 1st Respondent preferred an appeal. 
No. 554 of 1966 before the 2nd Respondent. 
The petitioner contended that the appeal 
was not tenable. The Tribimal however 
rejected this contention, allowed the appeal 
and passed an order setting aside the Reso- 
lution passed by the Regional Tranqjorl 
Authority on 1-6-1966. The petitioner (5id- 
lenges the order of the 2nd Respondent on 
the ground that there is a patent error in 
holdfrg that the appeal was tenable rmder 
Section 64(b) of the Motor Vehicles Act and 
that the Irt Respondent carmot be consider- 
ed to be an aggrieved party within tiie mean- 
ing of Section 64 of the Act. 

3. In his counter-affidavit, the 1st Res- 
pondent admits the factual averments made 
in the petition. He also admits that he did 
not prmer a representation to the proposed 
deviation of the route. He however objects 
to the change in the schedule of fa'mings for 
which no specific prayer had been made 
by the petitioner in his application. Ac- 
cording to him, he had a right of appeal 
under Section 64 (b) of the Act and that 
the grant of variation in the timings by the 
Regional Transport Authority had adversely 
affected him in plying his own Stage Car- 
riage. He has further averred that the de- 
viation of the route does not necessitate any 
change of timings. 

4. The sole question that arises for out 
determination in this Writ Petition is whe- 
ther an operator, who has foiled to file his 
written objection within the notified time 
in response to the notice of application for 
variation of route published under Sec- 
tion 57 (3) of the Act, can file an appeal 
to the State Transport Appellate Tribxmal 
under Section 64 (b) against the order vary- 
ing the condition as regards the route and 
that as regards the timings. 

5. The learned Advocates appearing for 
the parties have put forward two diametri- 
cally opposite contentions. According to the 
petitioner, the first respondent has no right 
of appeal under any of the Clauses of Sec- 
tion 64 of the Act and that he could have 
had a right of appeal under Clause (f) of 
Section 64 of the Act, had he filed his ob- 
jections as required by Section 57 (3) of 
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the Act; he had filed no objections within 
the time notified and he was therefore de- 
barred from filing an appeal either under 
Clause (f) or any of the other Clauses of 
Section 64. Mr. Rangaswami, learned coun- 
sel appearing for the Respondent subnutted 
that the 1st Respondent had a right of ap- 

g eal under Clause (b) of Aat Section and 
is riglit to file an appeal is not dependenf 
on his filing of objections in response to 
the notification. Both the learned counsel 
have cited authorities in support of their 
respective contentions. 

6. Since there is no direct decision of 
this Court bearing on the point at issue, we 
think it advisable to refer to the relevant 
provisions of the Act before adverting to a 
discussion of the authorities cited at 
Bar. The Petitioner’s application for varia- 
tion of the route was published in tlie Mysore 
Government Gazette on October 28, 1965 
in the form of a Notification under Sec- 
tion 57 (3) of the Act, calling upon those 
who had any representation to make in con- 
nection with the application, to file their 
objections in writing so as to reach the 
Secretary of the Regional Transport Autiio- 
rity on or before November 30, 1965. The 
Notification further informed that the ap- 
plication would be taken up for considera- 
tion on 15th December 1965. In consider- 
ing the legal significance of this Notification, 
we have to refer to sub-section (8) of Sec- 
tion 57 of the Act That sub-section reads: 

“(8) An application to vary the conditions 
of any permit other than a temporary per- 
mit oy the inclusion of a new route or 
routes or a new area or, in the case of q 
stage carriage permit by increasing the num- 
ber of services above the specified maximum 
or in the case of a contract carriage permit 
or a public carrier’s permit by increasing 
the number of vehicles covered by the per- 
mit shall be treated as an application for 
the grant of a new permit 

It is unnecessary to refer to the proviso to 
this sub-section which lays down that it 
shall not be necessary so to treat an ap- 
plication made by the holder of a stage 
carriage permit wno provides the only ser- 
vice on any route, etc. The obvious impli- 
cation of sub-section (8) is, to confine our- 
selves to the matter at issue, to treat an 
application to vary the condition relating to 
the route or areas an apph'cation for the 
grant of new permiL fii other words such 
an application has to be dealt with and to- 
posed of in the same maimer as an applica- 
tion for the grant of a new permit 

7. In this context, it is significant to 
note that an application to vary the condi- 
tion relating to the route or area is alone 
required to be treated as an application for 
the grant of a new permit Section 48 (3) 
refers to a number of conditions which tiie 
Re^onal Transport Authority, while grant- 
ing a Stage Carriage Permit, may attach 


to tiie permit granted thereunder^ Cl. , (xx) 
of Section 48 enjoins that the conditions 

of the permit not be departed from save 

with the approval of the Regional Transport 
Authority. Clause (xxi) has an important 
bearing on the matter in issue and therefore 
we read the same here: 

“(xxi) that the Regional Transport Autho- 
rity may, after giving notice of not less than 
one month — 

(a) vary the conditions of the permit; 

(b) attach to the permit further condi- 
tions.” 

This Clause empowers the Rerional Trans- 
port Autiiority to vary the conditions of the 
permit or attach additional conditions of per- 
mit after giving notice of not less , than 
one month; This Clause does not prescribe 
in what manner the notice is to be issued 
or how it should be disposed of. 

8. From the aforesaid provisions of the 
Act, it would be clear that an implication 
for variation of the condition of the permit 
relating to the route or area is treated dif- 
ferently from an application for variation of 
any other condition or conditions of the 

ermit. In prescribing the procedure fof 
ealing with an application for variation of 
the condition of permit as regards the route, 
sub-section (8) of Section 57 of the Act 
elevates such application to the status of 
an application for the grant of a new per- 
mit and requires it to be dealt with as an 
application for the grant of a new permit 
On account of this mandatory provision, 
^ch an application has to be made avail- 
able for inspection at the office of the Re- 
gional Transport Authority as required by 
Section 57 and has also to be published 
in the prescribed manner together with 
notice of the date before which such repre- 
sentations in connection therewith might be 
submitted. 

. The conclusion, therefore, is irresistible 
that the scheme of the Act raakeis a distinc- 
tion behyeen an application for variation of 
condition of a permit relating to the route 
or area and an application for variation of 
other condition or conditions. Further, the 
fact that an application for variation of the 
route has to oe notified xmder sub-sec. (3) of 
Section 57 and that an obligation under sub- 
section (4) of Section 57 is imposed on the 
Regional Transport Authority to the effect 
that no representation received in connec- 
tion with the application shall be considered 
unless the same is made in writing before 
the appointed date and the copy thereof 
has been simultaneously furmshed to the 
apph'cant by the person making such a re- 
presentation indicate that all me incidents 
of an apph’cation for a new permit are at- 
tached to such an application. 

9. We now proceed to consider the rele- 
vant seetion. Section 64 which provides for 
appeals, bearing in mind the legal position 
or applications for variation of conditions 
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of a penniL Since tlie learned Advocates 
for the parties have relied upon Clauses (b) 
and (f) of Section 64 of the Act, v?e re- 
produce those provisions below: 

"64. Any person — 

XX XXX S3 

(b) aggrieved by the revocation or su^en- 
sion of the permit or by any variation of the 
conditions tnereof, or 

XX XXX XX 

(f) being a local authority or police autho- 
rity or an association which, or a person 
providing transport facilities who, having 
posed the grant of a permit, is aggrieved by 
the grant tliereof, or by any condition at- 
tadied thereto, or 

XX XXX XX 

may, within the prescribed time and in the 
prescribed manner, appeal to the prescribed 
authority who should give such person ^d 
the original authority an opportunity of be- 
ing heard.” 

It is manifest from these two clauses that 
both of them refer to the word “condition”. 
While the right conferred by Clause (b) is 
not subject to any condition, the right con- 
ferred by clause (f) is available to a person 
(1) providing transport facilities, (2) who has 
opposed to grant of a permit and is aa- 
grieved eitlier by the grant thereof or by 
any condition attached thereto. It would 
not be consistent therefor to treat the attach- 
ment or the variation of any and every 
condition on the same footing since, as d- 
ready indicated, the law treats the condi- 
tions relating to variation of the route 
the same footing as an application for the 
grant of a permit. Beading the provisions 
relevant to the issue togetlier, it can be 
safely concluded that any person who fa 
agffieved either by the grant of ^ the permit 
or Dy the variation of the condition relating 
to the route can file an appeal only 2 
he had filed his objections and opposed the 
grant of variation of route in the maimer 
preseribed by law. The words condition 
attached” occmxing in clause (f) should bo 
interpreted as including a condition relating 
to variation in the route or area, in view of 
the fact that Section 57 (8) places an ap- 
plication for variation of a route or area 
on the same footing as an application for 
grant of a new permit. 

10. Mr. Rangaswamy’s contention that 
Clause confers unrestricted li^t of ap- 
peal on a person aggrieved by vmation of 
any condition of a permit cannot be accept- 
ed for two reasons. Firstly, the contention 
ignores the distinct position which Sec. 57 
of the Act accords to an application for 
variation of the route as compared to ap- 
ph’cations for variation of other condition^ 
Secondly, it renders Clause (f) otiose and 
superfluous. It is a cardinal pnnciple of 
construction that clauses contained in a Sec- 
tion must be so interpreted as not to rCTdet 
any Clause otiose and to construe them 
harmoniously with other relevant provisiona 


contained in the Act. For all these reasons, 
we are of the opinion that the 1st Respon- 
dent who did not file any objections as re- 
quired by sub-section (3) or Section 57 
would not have a right of appeal under 
Clause (f) of Section 64 to challenge the 
condition of the permit relating to the 
variation of the route. He can, however, 
prefer an appeal as regards the variation of 
the condition relating to timings inasmuch 
as an application for the variation of the 
timings fa hot conditioned by provisions to 
those in sub-section (8) of Section 57. 

11. Now we proceed to consider the 
authorities cited by the learned counsel for 
the parties. The effort of Mr. N. S. Nara- 
yana Rao, learned counsel appearing for the 
Petitioner was to pursuade us to the view 
that the first Respondent could not have 
preferred an appeal unless the facts of the 
case fully attracted the provisions contained 
in Clause (f) of Section 64 of the Act. The 
first decision cited is of the former Hi^ 
Court of Mysore in Mohmed Peer v. State 
of Mysore, AIR 1957 Mys 19 decided on 
26-7-1956, in which the sole question that 
arose for decision was whether the State 
Government had jurisdiction to entertain an 
appeal against the order of the State Trans- 
port Authority declining to grant variation 
in the timings. In holding that the State 
Government had no jurisdiction, the Court 
held that Section 64 (f) of the Motor 
Vehicles Act which was the only provision 
that could apply to the case enabled a per- 
son providing transport facih’ties to prefer 
an appeal against the grant of permit ot 
attach any condition thereto only if he had 
opposed the grant of permit and was ag- 
grieved either by the grant thereof or any 
condition tiiereto. There is no discussion of 
the scope of Clause (f) or of other Clauses 
of the section. While deciding that point, 
the Court observed: 

. .Even assuming that the timings as- 
signed for running of a Stage Carriage Ser- 
vice are to be regarded as a condition attach- 
ed to the permit, it will be of no avail 2 
a person who wishes to prefer an appeal 
in regard to such condition has not op- 
posed the grant of a permit itself.” 

This decision caimot however, be an autho- 
rity in a case where a dispute relates to the 
competency of an appeal by a person ag- 
grieved by the variation of a route and the 
timings made in a proceeding to consider 
an application for the variation of both. 

The decisions in N. R. Revanna v. T. V. 
Maliappa, 1964-2 Mys LT 894 = (AIR 1965 
Mys ^8) and in C. Abdul Azeez v. Mysore 
State Transport Authority, 1965-1 Mys LJ 
206 = (AIR 1965 Mys 286) relate to the 
competency of an appeal against the order 
granting an ordinary permit. It was laid 
down in Revanna’s case, (1964) 2 Mys LJ 
894 = (AIR 1965 Mys 258) that only per- 
sons who have made representations strictly 



64 Mys. DPrs. 11-14] B. B. MaK v. Sreedar Eao (Tukol I-) - A.I.R. 


in accordance 'withi sub-section (4) of Sec- 
tion 57 are entitled to a hearing before the 
Regional Transport Authority and that any 
other person not complying with ^mosa 
mandatory provisions cannot he co^dered 
as one who has opposed the grant of pernut 
and that he is therefore not entitled to me 
an appeal under Section 64 (f) ofthe 
Act. It was explained that the words^ per- 
son having opposed the grants occurring in 
Section 64 .(5 should be given a restrict- 
ed meaning in view of the scheme of the 
Act and should be confined to those who 
have made written representations in ac- 
cordance with Section 57' (4) of the Act. 

In Abdul Azeez’s case, (1965) 1 Mys LT 
206 = (AIR 1965 Mys 286) it was _lmd 
down consistently with the earlier decision 
that a Stage Carriage operator who has filed 
his representation fiter the notified time is 
not entitled to file an appeal under Sec- 
tion 64 (5 of the Act. These decisions, 
therefore, have no direct bearing on any 
of the points raised for decision in this case. 

12. The other decisions cited for the 
Petitioner relate to appeals against the orders 
relating to the change of timings. In Thim- 
maiah v. Mysore State Revenue Appellate 
Tribimal, AIR 1962 Mys 215 the question 
raised was whether another operator who 
is adversely affected by the change of tim- 
ings granted to another permit holder on 
the same route can prefer an appeal under 
Section 64 of the Act. It was held that 
if as a result of revision of timings, assigned 
to a permit holder, another permit holder 
who is deprived of the priority of timings 
would clearly to be a person aggrieved by 
the variation of the condition of the permit 
and would therefore be entitled to prefe 
an appeal under Section 64 {£) of the 
Act. 

The same view finds expression in Sidda- 
lingappa v. Revenue Appellate Tribunal, 
AIR 1962 Mys 161. Therein it has been laid 
down that the timings assigned to a Stage 
Carriage permit holder by the Regional 
Transport Authority at the time of the grant 
of permit constitute a' condition of his per- 
mit and tihat if the Regional Trai^ort Autho- 
rity subsequently varies those timings, sudi 
variation amounts to variation of condition 
of die permit wiihin the meaning of Sec- 
tion 64 (b) of the Act and that an ap- 
peal lies against such variation under afore- 
said provision. An unreported decision of 
another Bench in Rangappa Reddy v. Chood- 
appa, W. P., 440 of 1963, D/- 25-3-1963 
(Mys) afBrms the view taken in Thimmaiah’s 
case, AIR 1962 Mys 215. 

13. The last decision cited for the peti- 
tioner is of the Madhya Pradesh Hi^ Court 
in Jasram v. State Transport Authority, AIR 
1961 Madh Pra 81. In that case the Writ 
Petitioner had filed an application for varia- 
tion of a route and the Regional Transport 
Authority had granted the . application varyi 


ing the route as .prayed for. In the Revi- 
sion Petition filed before the State Transport 
Authority by the ag^eved party, who had 
filed his representation beyond- time, that 
authority set aside the order on the ^ound 
that the route was wholly outside the terri- 
torial jurisdiction of the Regional Transport 
Authority, Gwalior. 

It was contended in the Writ Petition 
that the Revision Petitioner was incompetent 
to challenge the order of the Regional Trans- 
port Authority as he had preferred his ob- 
jections beyond time. It was contended for 
the ' respondent that any person providing 
transport facilities aggrieved by the varia- 
tion of the conditions of a permit by inclu- 
sion of a new route is entided to file an 
appeal under Clause ft). Rejecting the 
latter argument, their Lordships held that 
the right of appeal Iw persons providing 
transport facihties and agmwed' by the 
variation of the route, had been specifically 
provided for in the Clause (f) of Section 64 
and that in the , case before their Lordships, 
Respondent 8 who did not make the repre- 
sentation wifliin the prescribed time and 
could not be regarded as having wposed 
the variation was disentitled to appeal under 
clause (5 of Section 64 which was the only 
<^use applicable to such a case. This deci- 
sion siipports the petitioner and for the rea- 
sons <^eady stated, we are in respectful 
agreement with this view. 

14. The other decision dted for the Peti- 
tioner has bearing on different aspects of 
the legal position involved in the question 
for decision. In the case of Sri Rama Reddy 
v. Mysore Revenue Appellate Tribunal, Writ 
Petns. Nos. 229 and ^0 of 1958 (Mys), this 
Court discussed the implications of S. 57 (8)' 
of the Act and stated: 

“....Section 57 (8) requires the Regional 
Transport Authority to treat the applicatioq 
for the variation of the conditions of a per- 
rnit,_ such as those referred to in that sub- 
section, as ah application for “the grant of 
a new permit. What that sub-section, in 
our opinior^ provides is that although the 
application is for the variation of such condi- 
tions of a permit, it has to be statutorily 
regarded as an application for the grant of 
a new permit. In other words, although 
the prayer made in the application is only 
for me variation of a condition of the per- 
mit, that prayer is statutorily made equiva- 
lent to a praTCr for the grant of a new 
pemut, with the result that that application 
acquires the status of an application for the 
grant- of a new penhit. . . 

It is for these reasons that their Lordships 
came to the conclusion that the dismissal 
of an application for the variation of a route 
can be challenged by the person aggrieved 
by the order of dismissal in Appeal under 
Section 64 (a) of the Act. Their Lord- 
ships observed that whatever might have 
been the position before the amendmnt of 
the Act, by Central Act 100 of 1956, the 
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position after the amendment was that the 
refusal of an application for the variation of 
the conditions or a permit would be clearly 
appealable under Section 64 (1) (a) of the 
Act. , As the question of appeal related to 
the competency of the petitioner there is 
naturally no discussion of Clause (f) of Sec- 
tion 64 (1). 

The decision of the Calcutta High Court 
hi Sudhir Kumar v. Re^onal Transport 
Authority, AIR 1964 Cal 4^ does not deal 
with the question of appeal but lays down 
that an application for extension of the per- 
mit by incuusion of a new route has to be 
treated as an application for a new permit 
recmiring compliance with sub-sections (2) 
and (3) of Section 57 in view of what is 
contained in sub-section (8) of Section 57. 

It is unnecessary to refer to the facts of 
this case as the point decided therein is 
what is explicitly laid down in sub-section (8) 
of Section 57. 

The learned Advocate for the petitioner 
referred to the decision of this Court in 
M. S. Krishnaswamy v. Mysore Revenue 
Appellate Tribunal, 1966-2 Mys IJ 176 in 
Which the judgment was delivered by one 
of us (Tukol, T.) holding that where the 
original permit has expired by efflux of time 
according to law, it is not open to any of 
the authorities to vary the terms of such 
pennit. The only question relevant to the 

g oint at issue is as regards the effect of 
ecdon 57 (8) which we have already dis- 
cussed above. 

Another decision in K. N. Lakshmi- 
narasimaiah v. Secreta^, Mysore State Reve- 
nue Appellate Tribunal, 1966-2 Mys LJ 199 
which has also been relied upon by the 
petitioner explains the meaning of the ex- 
pression “person aggrieved” in Section 64 (1) 

(f) of the Act. It lays down that that ex- 
pression means the person who is injured 
or affected in a legm sense. There is no 
need to refer to the facts of this case as in 
the case before us, it is not contended by 
the petitioner that the first Respondent is 
not the person ag^eved within the mean- 
ing of that expression used in that Clause. 

15. The last decision read to us on be- 
half of the Petitioner is an unrepofted deci- 
sion in A. Misquith v. Regionm Transport 
Authority, Writ Petn. No. 1899 of 1961 
(Mys) which needs no detailed discussion 
as the only point in issue there was about 
the legality or the proceedings for the change 
of route and timings. That was a case 
where the Regional Transport Authority had 
committed irregularities under Section 57 of 
the Act. 

16. Now we proceed to discuss the deci- 
sions cited by Mr. Rangaswami, appearing 
for the 1st Respondent. He drew our point- 
ed attention to paragraph 5 of the decision 
in M. S. Krishnaswamy^ case, (1966) 2 Mys 
LJ 176 already cited. That paragraph dis- 
cusses the meaning of the word “treated” 
occurring in sub-section (8) of Section 67. 
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After full discussion of that sub-section, it 
was concluded that all that the law meant 
was ttat an application for the variation of 
pei^t should be dealt with and disposed 
of in the satae ihamier as an application for 
the grant of a permit is dealt with and dis- 
9^ under the Act. The court also 
affirmed that the grant of a permit with the 
changed route “would not result in the grant 
of new permir. According to Mr. Ranga- 
s^my, if what tiie Corut does in granting 
the y^tion of the route by altering the 
condition relating thereto in the concerned 
permit^ does not amount to grant of a new 
TCrmit then it would not be logical to hold 
that the aggrieved party could appeal only 
under Section 64 (fh 

We have already discussed the implication 
of Clause (f) and have indicated that that 
clause not only covers the case of a person 
aggrieved by the grant of a new permit 
but also me case of a person wlio is ag- 
grieved by the attachment of the condition 
relating to the variation of the route. We 
are riot prepared to narrow down the scope 
of Clause (f) by saying that it is applicable 
(my to the grant of a new pennit and to 
me conmtions attached to it at the time of 
its mitial grant as advocated by Mr. Ranga- 
swamy. 

In support of the argument that Clause (£) 
Section 64 if extended so as to indude an 
appeal by a person aggrieved by the condi- 
tion relating to the variation of tire route 
so as to render Clause (b) of Section 64 
otiose and such an interpretation should not 
be accepted, he cited me decision of the 
Supreme Court in Ram Copal v. Ananl 
ft^ad, AIR 1959 SC 851 where their Lord- 
^ps had to consider the situation arising 
from the grant of renewal of a permit by 
one of the applicants without passing any 
express order on the application for a fresh 
permit. Their Lordships held that the grant 
of renewal amounts in fact to a refusal to 
grant a permit and the person making the 
first application for a new permit would be 
a person agmeved under Clause (a) of Sec- 
tion 64 of the Act prior to the amendment. 
In de^g with the Clause of that Section 
their Lordships observed: 

j clauses in the section 

deal with different situations. Each is inde- 
pendent of the others. Clause deals with 
a case where an objection had been filed 
against Ae fresh grant or the renewal of a 
permit but the permit has nonetheless been 

granted or renewed 

It does not say that a permit Ranted or 
newed cannot be questioned except at the 
^toce of the persons mentioned in Cl. (f); 
it does not affect the right of appeal imder 
the other clauses.” 

The mterpretation that the learned Advocate 
for the 1st Respondent is asking us to adopt 
would in fact go counter to this decision 
of the Supreme Court As we have alre^y 
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pointed ouf^ if a person aggrieved by the 
grant of an application for v^ation of the 
route mendoneci in the permit is to be allow- 
ed to Mpeal against such grant under Cl. (b) 
not only such a -view would nullify the ef- 
fect of Section 57 (8) but would also narrow 
down Clause (f) of that Section. Such a 
construction is not penmtted by law and 
we have no hesitation in dec lin i n g to ac- 
cept it 

17. We were referred to the decision of 
this Court in AIR 1962 Mys 215. We have 
already discussed the ratio of this decision 
and pointed out that it was not referred to 
the point at issue. Our attention was drawn 
to the decision of this Court in (1966) 2 
Mys LJ 176 to which we have already r^ 
ferred to. The learned Advocate read the 
concluding sentence of paragraph 5 of the 
judgment in which the Court came to the 
conclusion that ‘to treat an order granting 
a variation in any of the conditions of any 

E ermit as a grant of a new permit would 
e wholly misconceived and untenable’. To 
the same effect are the unreported decisions 
of this court in H. C. Channaiah v. Regional 
Transport Authority, W- P. No. 280 of 1964 
and W. P. No. 487 of 1965 (Mys). In fact 
the latter decision has affirmed the view taken 
in M. S. Krishnaswamy’s case, (1966) 2 Mys 
LJ 176. We are in respectful ameement 
with the view that the variation of the route 
in an existing permit does not amoimt to a. 
grant of new permit. 

18. An attempt was made to support the 
plea by referring to the decision of the 
Kerala High Court in Devaraja Iyer v. Re- 
gional Transport Authority, AlR 1961 Ker 
53 in which it has been held that after the 
amendment of the Act in 1956 any varia- 
tion in respect of routes made in a permit by 
the Regional Transport Authority amounts to 
a variation in its conditions within the mean- 
ing of Section 64 (b) and is therefore open 
to appeal to the .^pellate Tribunal. We 
have already pointecl out that Clause (f) of 
Section 64 covers the case of an appeal 
against the order granting variation of a 
condition in respect of the route and we are 
therefore, with respect, unable to agree with 
the view that an appeal against an order 
varying the route can be filed under d. (b) 
of the said Section. 

19. Considerable emphasis was laid on 
the decision of the Rajasthan High Court in 
Heeralal v. State of Rajasthan, AIR 1959 
Raj 41 which has been relied upon by the 
Appellate Tribunal and which supports the 
view pressed upon us by Mr, Rangaswamy. 
The view t^en therein is to be found in 
paragraph 6 of the judgment which reads as 
follows: 

'Tn this view of the matter, we are of 
opinion that in cases involving the variation 
of a permit such as by the inclusion of a 
new route or area, the correct position even 
under the Act as it stands after the amend- 


ments of 1956 is that a person adversely 
affected and aggrieved by such variation has 
a right of appeal under Clause (b) of Sec- 
tion 64 thou^ for some reason or another 
for which he has not been able to raise an 
objection before the Regional Transport Au- 
thority, and such a ri^t will be available to 
him under Clause (b) of Section 64; and 
where he has raised the objection, he will 
have a right of appeal rdso under Clause (f) 
of the said Section.” 

This view virtually places all cases of varia- 
tions of conditions of permit on the same 
footing and in fact ignores the special provi- 
sion contained in Section 57 (8) of the Act 
which requires an application for variation 
of route or area in a permit to be treated 
as an application for a new permit. 

If due regard is paid to the provision of 
Section 57 (8) of the Act, it has to be held 
that an appesd under Clause (H can be filed 
only by a person who has filed objections in 
time in response to the notification issued 
under Section 57 (3) of tire Act. To hold 
Aat a person who has failed to file his ob- 
jections within time can prefer an appeal 
mider Clause (b) of Section 64 would result 
in eroding the effect of Section 57 (8) and of 
Clause (f) of Section 64 of the Act. Such a 
view would bring about another anomaly. A 
person who fails to file his written objec- 
tions in time cannot be heard by the Regio- 
nal Transport Authority on the proposal for 
grant of variation of me route or area. In 
that event, it would be illogical to allow such 
a person to prefer an appem before the State 
Transport Appellate Authority and urge all 
grounds which the law debars him from urg- 
ing before the original authority. We do 
not think that die legislature contemplated 
to permit such an anomalous position, we are 
not prepared to agree that such a person can 
prefer an appeal imder Clause (b) of Sec- 
tion 64. He has such right of appeal only 
under Clause (f) of that Section. 

20. After a careful consideration of the 
revisions of the Act and the decisions cited 
efore us by the Advocates for the parties, 

we are of the opmion that a person who has 
not filed ^ objections in time to an apphca- 
tion for the variation of a route and has thus 
failed tq^bppose the grant of variation of the 
condition in a permit in respect of the route 
will , not be entided to prefer any appeal 
tmder Clause (b) of Section 64; only a per- 
son who has opposed such a grant according 
to iprovisions of Section 57 of the Act can 
prefer an appeal under Clause (f) of Sec. 64. 
Clause (b) of that Section applies to cases re- 
lating to variations of conditions other than 
the condition relating to the route for which' 
special provisions are made in the Act. 

21. In the view we take, we allow this 
writ petition and set aside the order passed 
by the State Appellate Tribunal. We con- 
fiim .the order varying the route but remand 
the application to the Regional Transport Au- 
thority to decide upon the timings after 
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Learing tiie persons ■who have opposed or 
are af^cted by the variation m ■the timings* 
Till such variation in timings is made, the 
Petitioner shall be entitied to continue to 
run his vehicle as per the existing timing. 
Tti the circumstances of the case, we make 

no order as to costs. ^ . ,, •, 

pAfitinn flllnwecL 
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G. K. GOVINDA BHAT AND 
M. SADANANDASWAMY, JJ. 

M. Ayyappan and another. Petitioners v. 
Moktar Sin^ and another. Respondents. 

Civil Revn. Petn. No. 1074 of 1967, D/- 
25-7-1969, against order of Dist. J., Ghitra- 
durga, D/- 18-3-1967. 

(A) Motor Vehicles Act (1939), Ss. 110, 
110-F — Claim for damages by parents of 
deceased child — Claims Tribunal has ex- 
clusive jurisdiction to decide such claim. 

The word “Compensation” is a more com- 
prehensive term and the claim for compen- 
sation includes a claim for damages. Hence 
a claim for damages inade_ in a suit by 
parents of a child, who died m an accident, 
fe covered by Section 110 and can be made 
to Claims Tribunal, which has pclusiye n^- 
diction to decide the claim, the mr^dicbon 
of the Civil Court being excluckd by Sec- 
tion 110-F. AIR 1923 Cal 507, Rel. on. 


(B) Motor Vehicles Act (1939), Ss.^ 

TIO-F — Term “Legal representative m 
Section 110-A — Includes persons referred 
to as “representative of deceased” in Sec- 
tion 1 of Fatal Accidents Act — 
damages by parents of deceased child 
Ci\5[ Court’s jurisdiction is barred. 

The jurisdiction of the Civil Court to en- 
tertain a suit for damages filed by par^ts of 
a child who died in an accident, is barred 
under Section 110-F and the Motor Acci- 
dents Claims Tribunal has pclusivejunsdic- 
tion to adjudicate upon such claim.Tlie tenn 
“legal representative’ in S. 110-A includes 
the persons referred to as “representatives m 
Section 1-A of the Fatal Accidents Act, n^e- 
Iv. the wife, husband, parent or child ot toe 
deceased. 0?^ 


(O Motor Vehicles Act (1939), Ss. Dl-A 

& 110-A Mysore Motor Vehicles Rules 

(1963), Rule 342 (2) — Right to claim Com- 
pensation under Section 110-A t^en away^ 
Rule is invalid as being beyond nile-makmg 
power of State. 

Rule 342 (2) is beyond the rule-making 
power of the State Government and is in- 
valid The right that can be exercised under 
Section 110-A of the Act cannot be confined 
to persons who come within the teim 
representative” as defined under Section 2 
(11) of the Civil P rocedure Code only. The 
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ri^t of representatives of the deceased who 
do not come under the definition of the term 
'legal representatives” as defined in the Code 
of Civil Procedure to put forward a claim 
under Section 110-A of the Act cannot be 
taken away by means , of a rule framed under 
the Rule-malang power conferred by Sec- 
tion 111-A of the Act. The power to make 
rules under Sec. 111-A is given to the State 
Government only for the purpose of carrying 
into efiect the provisions of Section 110-A of 
the Act, and while , acting for that purpose, 
the State Government cannot restrict the 
tight given under Section 110-A of the Act 
to only some of the persons contemplated 


under that Section. (Para 11) 

Cases Referred; Chronological Paras 
(1967) AIR 1967 Mad 123 (V 54) = 

1966-2 Mad LJ 378, Mohd. Habibul- 
lah V. Seethammal 9 

(1967) AIR 1967 Mys 11 (V 54) = 

(1966) 1 Mys LJ 576, Seetoamma v. 
Benedict D’Sa 9 

(1966) 1966 Acc CJ 19. (Mad), Palani 
Ammal v. Safe Service Ltd. 9 

(1947) AIR 1947 Cal 195 (V 34) = 

51 Cal WN 419, Jeet Kumari v. 
Chittagong E. & E. Supply Co. 9 

(1935) AIR 1935 Bom 333 (V 22)= 

87 Bom LR 410, Goolabi v. Pestonji 9 
(1934) AIR 1934 Cal 665 (V 21)= 

ILR 61 Cal 480, Mrs. E. V. Penheiro 
V. Mineey 9 

(1923) AIR 1923 Cal 507 (V 10) =27 
Cal WN 210, Md. Mozmaml Ahmad 
V. Md. Azimoddin 7 

(1905) ILR 28 Mad 479, Johnson v. 

Madras Railway Co. 8, 9 

(1854) 23 LJ Ch 625 = 61 ER 707, 

In re, Crawford's Trust . 9 


K. Jagaimatha Shetty, for Petitioners; B. 
K. Ramchandra Rao, for Respondents. 

ORDER: Tliis is a revision petition refer- 
red to us for disposal under sub-section (1) 
of Section 8 of the Mysore High Court Acb 
1961 by A. Narayana Pai J. It is necessary 
to state the relevant facts leading to the re- 
ference. The petitioners Ayyappan and 
Katayani Amma are the parents of a child 
which died as a result of an accident caused 
by a motor vehicle at Davangere on 24-7- 
1963. They filed the suit O. S. 9/65 in tire 
Court of the Civil Judge, Chitradurga, on 
24-4-1965 against the ovmer of the vehicle, 
first defendant, and the Insurance Company 
which had insured the motor vehicle, defen- 
dant-2, for recovery of Rs. 10,000/- being 
the loss of future pecuniary benefit and 
Rs. 5,000/- towards the expectation of life, 
mental agony and loss of society. 

2. The State Government, in exercise of 
the powers conferred by Section 110 of the 
Motor Vehicles Act, under a Notification 
No. H. D. 228 MVA 57 dated 28th June, 
1963 and published in the Mysore Gazette 
on the same day, constituted the District 
Judges of various districts mentioned therein 
as Motor Accidents Claims Tribunals for the 
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areas TOthin their Jurisdiction with effect 
from 1st July 1963. Since there was no 
separate District Judge for Chitradurga Dist- 
rict, the District Judge of Shimoga was con- 
stituted as the Tribunal for (^tradurga Dist- 
rict in which Davangere is situated. 

3. Since on the date of the accident a 
Tribunal under Section 110 of the Motor 
Vehicles Act, hereinafter referred to as the 
Act, had been constituted for the area in 
question, the Gvil Judge held that the Juris- 
diction of his Court as a Civil Court has oeen 
ousted by Section 110-F of the Act He 
therefore ordered return of the plaint for 
presentation to proper Court. Against the 
said order the petitioners appealed to the 
District Judge of Chitradurga in 1966 by 
which time a separate District Judge had 
been appointed for Chitradurga District 
The District Judge of Chitradurga was also 
the Claims Tribunal under Section 110 of 
the Act by the time he came to hear the 
appeal, under the Notification No. HD 56S 
TMA 65 dated 28th October, 1965. The 
District Judge confirmed the order of the 
trial Court and dismissed the appeal. Against 
that order the petitioners fileoT the present 
Civil Revision Petition. 

4. If the claim for compensation made in 
the suit was a claim which is covered by 
Section 110 of the Act, and can be made to 
the Claims Tribunal which had exclusive 
Jurisdiction to decide the claim, the Jurisdic- 
tion of die Civil Court is excluded by Sec- 
tion 110-F of the Act 

5. The petitioners contend that at any 
rate, so far as the first petitioner, the father 
of die child is concemei his rimt to com- 
pensation conferred by the Fatm Accidents 
Act (Central Act 13 of 1855) is not a right the 
adjudication of which has been taken away 
from the jurisdiction of the Gvil Court and 
placed within the exclusive Jurisdiction of the 
Claims Tribunal. The argument in support 
of this contention is that whereas Sec. 110-A 
of the Act enables only the legal representa- 
tive of the deceased to make an application 
for compensation to the Claims Tribunal the 
right conferred by S. 1-A of the Fatal Acci- 
dents Act is capable of being sued upon by 
a person who may not be the legal represen- 
tative but nevertheless comes within the des- 
cription of “representative of the person de- 
ceased” contained in the 2nd paragraph of 
Section 1-A of the Fatal Accidents Act. It 
is further contended that , the word, “repre- 
sentative” has a different meaning from the 
expression ‘legal r^resentative” mentioned 

in Section 110^-A or the Act. 

1 _ 

6. The first contention urged on behalf 
of the petitioner is that the suit ffled by 
the petitioned isl^one for recovery of damages 
and not for cbmpensation and therefore me 
Suit claim is not barred tmder Section 110-F. 
The argument of the petitioner’s learned 
counsel was that under Section 110(1) of the 
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Motor Vehicles Act, the Jurisdiction of the 
Motor Accidents Claims Tribunal for the 
area is restricted to claims for compensation 
in req)ect of accidents involving death or 
bodily injury arising out of the use of motOT 
vehicles and that under Sec. 110-F, the Jmis- 
^ction of the Civil Court is barred in r^ect 
of any claim for compensation which may 
be adjudicated upon by tire Claims Tribunal 
for the area. The fiirt question, therefore, 
is whether a claim for compensation inclu- 
des a claim for damages. 

7. In Md. Mozaharal Ahmad v. Md. 
Azimuddin, AIR 1923 Cal 507 it was observ- 
ed that the term “compensation” as stated in 
the Oxford Dictionary, si^iifies that which is 
given in recompense, an equivalent renclered, 
and that damages, on the other hanci, con- 
stitute the sum of money claim ed or adjudg- 
ed to be pmd in compensation for loss or 
injury sustained; the value estimated in 
money, of something lost or withheld. The 
tenn “compensation’^ etymologically suggests 
the image of balancring one thing against an- 
other; ite primary signification is equivalence, 
^d the secondly and more common mean- 
ing is something given or obtained as an 
equivalent. ^ Thus, it is clear that the word 
“compensation” is a more comprehensive 
term and the claim for compensation in- 
clude a claim for damages and hence, the 
petitioners could have put forward their suit 
claim before the Motor Accidents Claims 
TribunaL 

8. Under Section 110-A (1) (b) of the 
Ac^ an application for compensation arisiug 
out of an accident involving the death of a 
person arising out of the use of motor vehi- 
cles may be made by the legal representa- 
tives of the deceased. Under Clause (2) of 
Rule 842 of the Mysore Motor ' Vehicles 
Rules, 1963, it is provided that the term 
^egal representative shall have the mean- 
ing assigned to it imder Clause (11) of Sec- 
tion 2 of the Code of Gwl Procedure, 1908. 
In Section 2 G. (11) of the Code of Civil 
Procedure the term ‘legal representative” as 
a person who in law represents the estate of 
a deceased person, and includes any person 
who intermeddles vrith the estate of the 
deceased and where a party sues or is sued 
in a representative character the person on 
whom me estate devolves on the death of 
the pariy so suing or sued. Hence it is 
urged on behalf of the petitioners that so 

as the daim put forward by flie father 
is concerned, it could not be adjudicated 
upon by the Gaims Tribunal constituted 
under the Act, and that therefore, the juris- 
diction of the Gvil Comt to entertain the 
claim is not barred. 

Under Section 1-A of the Indian Fatal 
Accidents Act (Central Act 13 of 1855) an 
action or a suit for damages in respect of 
the death of a person caused by wrongful 
act, neglect or default, of another person 
shall be for the benefit of the wife, husband, 
parent and child if any, of the person whose 
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death shall have been so caused, and “shall 
be brou^t by and in the name of the exe- 
cutor, administrator or representative of the 

g erson deceased”. It is further provided that 
le Court may give such damages as it may 
think proportioned to the loss resulting from 
such death to the parties respectively, for 
<fy whom and for whose benefit such action 
shall be brought. Section 2 of the same Act 
provides that not more than one suit or act- 
ion shall be brought for and in r^ect of the 
same subject matter of complaint, and the 
proviso, to that section provides that in 
every such action or suii^ me executor, ad- 
ministrator or representative of the deceas- 
ed may insert a claim for and recover any 
pecuniary loss to the. estate of the deceased 
occasioned by such wrongful act, neglect or 
default, which sum, when recovered, shall 
be deemed part of the assets of the estate 
of the deceased. 

The Legal Representatives’ Suits Act, 1855 
(Act 12 of 1855) provides that an action 
may be maintained by the executors, admi- 
nistrator, or representatives of any person 
deceased, for any wrong committed in the 
lifetime of such person, which has occa- 
sioned pecuniaiy loss to his estate, for which 
wrong an action mi^t have been maintain- 
ed by such person. Both Act 12 of 1855 
and Act 13 of 1855 were passed on the 
' same day. The precise nature of the ri^t 
conferred by Act 13 of 1855 was consider- 
ed in Johnson v. The Madras Railway Com- 
pany, (1905) ILR 28 Cal 479. It was held 
mat as the preamble of the Act 13 of 1855 
itself indicated the relations of another were 
not, prior to its enactment, entitled to claim 
compensation on accoimt of the death, and 
the ri^t to claim compensation in res- 
pect of such a death was created by the 
said Act, It was contended in that case 
that in the case of Europeans and Eurasians, 
the only ‘representative’ of a deceased man 
is his executor or administrator, and that in 
the said Act the word "representative” has 
no application to Europeans and Eurasians, 
but is used only with respect to Hindus and 
Mohammadans. It was held that, the word 
‘representative’ is not equivalent to ‘heirs’ 
since by Act 12 of 1855 passed on the same 
day, the ri^t is given to bring a suit against 
“heirs or representatives” or the deceased 
wrong-doer. It was held that the word ‘re- 
presentative’ means and includes all or any 
one of tire persons for whose benefit a suit 
I'k under the Act can be maintained, and tiiat 
k " these persons are the representatives of the 
deceased, in the sense, that they are the 
persons taking the place of the deceased in 
obtaining reparation for the wrong done. It 
was furtiier beld that where there is no exe- 
cutor or administrator or where there is one, 
and he foils or is rmwilling to sue, then the 
suit may be instituted by, and in the name 
of, the representative of the person deceas- 
ed, but one suit only is allowed to enforce 
the of all the persons beneficially 


entitled, — it being provided that the ri^ts 
of each and every one of them shall be ad- 
judged and adjusted by the Court in such 
suit, "nie ri^t of each beneficiary is only 
to receive conmensation in proportion to the 
loss occasionea to him by the death of his 
deceased relative. The beneficiaries entitled 
to compensation imder Act 13 of 1855 are 
not persons entitled to claim compensation 
jointly, but are parties entitled to relief seve- 
rally, in respect of the same cause of action 
which is enforceable at the suit of all or any 
of them suing for himself and the rest. 

8-A, The ladian Fatal Accidents Act 13 
of 1855 was enacted on the same lines as 
the English Fatal Accidents Act, 1846. Under 
Section 2 of the En^h Act, it is provided 
that the action shall be for the benefit of the 
wife, husband, parent and child of the per- 
son whose death shall have been caused and 
shall be brought ^by and in the name of the 
executor or administrator of the person de- 
ceased. Thus, it is only the executor or 
administrator of the deceased who could 
bring an action under the Ehi^h Act. The 
En^sh Act was amended by Fatal Acci- 
dents Act, 1864, which provided that in case 
there is no executor or administrator of the 
deceased or where there is an executor or 
administrator, no action is brou^t by him 
within the time prescribed, then such an ac- 
tion may be brought by and in the name or 
names of any of the persons for whose bene-' 
fit such action could have been bmnght by 
the executor or administrator, and that every 
action so brought shall be for the benefit of 
the said person or persons. Thus, it enables 
an action to be brouAt by the persons bene- 
ficially interested under the Act. 

9. It has been observed in Palani Ammal 
V. The Safe Service Ltd., 1966 Acc CJ 19 
(Mad), a decision of the High Court of 
Madr^, that Section 110 of the Motor Vehi- 
cles Act provides a speedier remedy, ob- 
viously conceived as a better one from the 
point of view of the injured person or his 
unfortunate dependants. No new ri^t or 
even a new remedy has been created by that 
provision; the forum alone is changed. The 
ri^t to claim damages by the legal repre- 
sentatives of a deceased in respect of an ac- 
cident, where the latter met with his death, 
was actionable under the pre-existing law, in 
Civil Court. The effect of the new provi- 
sion is to create a new forum thus taking 
away the jmisdiction of the ordinary Civu 
Court The' agmeved person has, as before, 
a remedy for d^ages in respect of tire in- 
jury. The forum alone is changed. The 

E eriod of limitation has also been curtailed 
ut these two are matters of procedure. 

In Mrs. E. V. Penheiro v. M. Mineey, AIR 
1934 Cal 665 it was held that the word ‘re- 
presentative” has a special meaning of its 
own. It has not the same meaning as le^ 
representative” in the Civil Procedure Code. 
The intention -was that in the absence of an 
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executor or administrator any one or more 
of the persons for whose benefit the right of 
action is given shall be deemed to be a 
"representative” of the deceased for the pur- 
pose of maintaining a suit under the Act, It 
could not have been intended that in such 
a case where there is no executor or admin- 
istrator, tihe persons for whose benefit the 
ri^t of action was given should be without 
a remedy. Consequently, a widow of a de- 
ceased European or Eurasian was held en- 
titled to maintain a suit under die Fatal Ac- 
cidents Act. The decisions in (1905) ILR 
28 Mad 479 and AIR 1934 Cal 665 were 
followed in Goolabi v. Pestonji, AIR 1935 
Bom 333 wherein it was held diat the suit 
brought by the widow, sons and daughters 
of a deceased Parsee under the Fatal Acci- 
dents Act was maintainable. 

In Jeet Kumari v. Chittagong E. & E. 
Supply Co., AIR 1947 Cal 195, it was held, 
following the view of the Madras and Cal- 
cuta High Courts, that the word “represen- 
tative” in the Fatal Accidents Act means not 
the legal representative of the deceased but 
the wife, husband, parent and children of 
the deceased, and that any one of them can 
also bring the suit for the benefit of the 
others. In Mohd. Habibullah v. Seetham- 
mal, AIR 1967 Mad 123 it was held that 
the claim preferred by the married sister of 
the deceased who died a bachelor, is main- 
tainable imder Section 110 (1) of the Act 
on the mound that Section 110-F provided 
for the foundation of a claim by any legal 
representative of the victim of the accident. 
The contention that such a claim be pre- 
ferred only by the wife, child or parents 
who are the persons mentioned in the Fatal 
Accidents Ac^ was negatived. It has been 
held in Seethamma v. Benedict D’Sa, (1966) 
1 Mys LJ 576 = (AIR 1967 Mys 11) that a 
claim for compensation can be made under 
Section 110-A of the Act not only against 
the owner of the motor vehicle and the Insu- 
rer, but also against the driver whose neg- 
ligence produces the claim for compensation. 
In Re: Crawford’s Trust, (1854) 23 LT Ch 
625 it has been held that the word “legal” 
when added to “representative” only means 
tile representatives reorganised: by law and 
does not designate different persons from 
tiiose who would be intended by the single 
word “representatives”, any more than the 
term “legal heirs” describes different persons 
from those who would be designated ny the 
single word “heirs”. 

10, After the Motor Vehicles Act was 
amended by incorporating - Sections 110 to 
110-F, it is only the forum which has been 
changed in order to provide for a speedier 
remedy. In om- Judgment, the term "legal 
representative” in Section 110-A includes the 
persons referred to as “representatives” in 
Section 1-A of the Fatal Accidents Act; 
namely, the wife, husband, parent or child 
of the deceased. Since both tiie petitioners 
com© within the meaning of “parent” they 


could have made their claim Before the 
Claims Tribunal. In that view, the Civil 
Court’s jurisdiction to entertain the suit is 
clearly barred. The Courts below were li^t 
in returning the plaint for presentation be- 
fore the proper forum. 

11. Since we have held that the term 
“legal representative” used in Section 110-A 
of the Act cannot have the same meaning as 
tiiat attributed to it under Section 2 (11) of 
the Code of Civil Procedure the right that 
could be exercised under Section 110-A of 
the Act cannot be confined to persons who 
come within the term “legal representative” 
as defined under Section 2 (11) of the Civil 
Procedure Code only. The right of repre- 
sentatives of the deceased •who do not come 
under the definition of the term “legal re- 
presentatives” as defined in the Code of 
Civil Procedure to put forward a claim under 
Section 110-A of the Act cannot be taken 
away by means of a rule framed under the 
Rule-m^'ng power conferred- by Sec. 111-A 
of the Act. The power to make rules under 
Section 111-A is given to the State Govern- 
ment only for the purpose of cahying into 
effect the provisions of Section 110-A of the 
Act, and while acting for that purpose, the 
State Government cannot restrict the right 
given under Section 110-A of the Act to only 
some of the persons contemplated under 
&at Section. Hence, Clause (2) of Rule 342 
is beyond the Rule-mah’ng power of the 
State Government and is therefore invalid. 

12. The revision petition is therefore, 
dismissed. But in the circumstances of the 
case there will be no order as to costs. 

Petition dismissed. 
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Appasaheb Arinappa Sirmppi, Petitioner 
V, Town Municipal Cmmcil, Ramdurg, Res- 
pondent, 

Writ Petn. No. 8278 of 1968, D/- , 21-11- 
1968. 

Municipalities •— Mysore Municipalities 
Act (22 of 1964), Ss. 306 (1) and 306 (2) — 
Scope — Dy. Commissioner’s order under 
Sec. 306 (1) suspending execution of impugn- 
ed resolution — Order must be given effect 
to immediately — Possibility of its being set 
aside by Government tmder Sec. 306 (2) c^* 
not render order of Dy. Commissioner in- 
effective or inchoate. Am 1965 SC 1275, 
Foil.; Am 1959 Punj 75 & Am 1955 Assam 
238 & Am 1963 Andh Pra 54, Disting. 
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(1963) AIR 1963 Andh Pra 54 (V 50) = 

1962-1 AndOi LT 152, Seetha Ramiah 

V. State of A. P, E 

(1959) AIR 1959 Punj 75 (V 46)= 

ILR (1958) Punj 2061, K. K. Co-op. 

Trans. Society v. Punjab State B 

(1955) AIR 1955 Assam 238 (V 42), 

U. W. Lyngdoh v. B. M. Roy 5 

V. Taralcaram, for Petitioner; S. G. Bbafi 
for Respondent. 

ORDER; The petitioner was appointed as 
Secretary of the respondent-Municipality on 
10-6-1959 and he had been acting as such 
till 31-10-1967, when the respondent-Munici- 
pality passed a resolution dismissing the peti. 
tioner as such Secretary, giving him a 
month’s notice. The petitioner preferred a 
petition under Section 305 (1) of the Mysore 
Municipalities Act, 1964 (hereinafter referr- 
ed to as the Act) before the Deputy Com- 
missioner, Belgaum, praying that the execu- 
tion of the resolution passed by the Munici- 
pality may be suspended. The Deputy Com- 
missioner passed orders on 21-2-1968, a copy 
of which is marked C, allowing the peti- 
tioners application, in exercise of the powers 
vested in him under Section 306 of the Act 
and ordering that the execution of the im- 
pugned resolution No. 130 of 31-10-67 be 
suspended. He also directed further action 
being taken in accordance with the provi- 
sions of Section 306(2) of the Act. The 
petitioner received accordingly an endorse- 
ment from the Office of the Deputy Com- 
missioner, which is dated 11-3-1968 and 
marked Exhibit D. It may be mentioned 
that during the pendency of his petition be- 
fore the Deputy Commissioner, he made an 
application for stay of implementation of the 
resolution passed by the Municipality, pend- 
ing disposm of his petition before the 
Deputy Commissioner. The Deputy Com- 
missioner made an order on 8-11-1967 stay- 
ing the resolution and directing that the sta- 
tus quo should be maintained. Thereafter 
the petitioner appears to have reported for 
duty on 19-12-1967 but the respondent dec- 
lined to allow him to work. After the final 
disposal of the matter on 21-2-1968, the peti- 
tioner reported to duty to the President of 
the respondent’s counsel, asking him to take 
him on duty in accordance with the order of 
the Deputy Commissioner. The respondent 
refused to take him on duty as can be seen 
from fhe communication marked Exliibit F. 
The petitioner then sent a letter and a tele- 
gram to the respondent complaining that the 
refusal to take him on duty is illegal and in 
breach of the order passed by the Deputy 
Commissioner under Section 308 of the Act. 
The respondent issued a further endorse- 
ment on 26th March, 1968, refusing to take 
him on duty. It was further mentioned in 
that endorsement that the petitioner was not 
a Secretary-cum-Chief Officer 'as he claimed 
to be. Further it was mentioned that the 
point at issue i. e., the question of his dis- 
missal was under final consideration before 


the Government as per Section 806 (2) of 
the Act This has obviously, a reference to 
the action taken by the Deputy Commis- 
sioner under the provisions of Section 308, 
forwarding to Government a copy of the 
order made by him with a statement of the 
reasons .for making it. In these circumstan- 
ces the petitioner being aggrieved by the 
act of the respondent to tsS:e him on duty 
even thou^ me Deputy Commissioner has 
suspended the execution of the respondent’s 
resolution, has filed this Writ petition. He 

S that a direction in the nature of man- 
ts be issued as against tfre respondent 
directing it to take the petitioner back to 
service as Chief Officer of the respondent- 
Municipality and further directing respon- 
dent to pay the petitioner the arrears of 
salary and other emoluments and benefits as 
Chief Officer from 19-4-1967 and to treat 
him as in continuous service without any 
break since that date. 

3. Sri V. Tarakaram, the learned Counsel 
for the petitioner says that the petitioner 
was acting as Secretary of the respondent- 
Municipality and also as Chief Officer of the 
Municipality since 1-4-1965. This fact is 
disputed by the respondent. What is admit- 
ted by the respondent is that the petitioner 
was tire Secretary of the Municipal Council. 
It should, however, be noted that the reso- 
lution passed by the Municipal Council on 
81-10-1967 is to dismiss the petitioner, who 
Was the Secretary of the Municipal Coim- 
cil. Sri Tarakaram makes it clear that the 
n'wsHon as to whether he was acting as 
Chief Officer is a matter that need not be 
considered for the present; hut his claim to 
be allowed to rejoin service as Secretary of 
the Municipal Council requires to be consi- 
dered. Under Exhibit C the order passed 
by the Deputy Commissioner, Belgaum, the 
execution of the resolution passed hy the 
Mimicipal Council on 31-10-67 was suspend- 
ed. The contention of Sri Tarakaram is 
that if the execution of the resolution dis- 
missing the petitioner is suspended by 
the Deputy Commissioner, it im^es that he 
is entitled to report himself to duty and to 
work as Secretary of the Municipal Council. 

4. It is contended by Sri S. G. Bhat, the 
learned Counsel appearing for the respon- 
dent, that the order made by the Deputy 
Commissioner is not a final order and there- 
fore the prayer of the petitioner cannot be 

f ranted. He submits that the report made 
y the Deputy Commissioner under the pro- 
visions of Section 308 (2) of tiie Act is now 
pending before the Government and under 
the provisions of Section 306 (2) the Gov- 
ernment has the power to rescind the order 
of the Deputy Commissioner or to direct that 
it shall continue in force with or without 
modification, permanently or for such period 
as it thinks fit. To consider the respective 
contentions of the parties it is necessary to 
set out the provisions of Section 806 of the 
Act:-— 


72 Mys. [Prs. 4-5] Appasaheb v. Town Muncl. Councu A. L B. 


"306. Deputy Commissioner’s power ol 
suspentog execution of orders, etc., of muni- 
cipal councils. — 

(1) in the opinion of the Deputy Com- 
missioner, the execution of any order or 
resolution of a town municipal council, or 
the doing of anything which is about to be 
done or is being done by or on behalf of 
a town municipS council is unlawful or is 
causing or is Bkely to cause in]’ury or an- 
noyance to the public, or to lead to a breadi 
of the peace, he may, by order in writing 
under hS signature, suspend the execution or 
prohibit the doing thereof. 

(2) When a Deputy Commissioner makes 
any order under this section, he shall forth- 
with forward to Government and to the 
Commissioner and to the Municipal Council 
affected thereby a copy of the order, with a 
statement of the reasons for asking it; and it 
shall be in flie discretion of the Govern- 
ment to rescind the order, or to direct that 
it shall continue in force with or without 
modification, permanently or for such period 
as it thinks fit: 

Provided that no order of the Deputy 
Commissioner passed tmder this section shall 
be confirmed, revised or modified fay the 
Government without giving the mimicipal 
cormcil, a reasonable opportunity of showing 
cause against the said order.” 

Sri V. Tarakaram invites our attention to a 
decision of the Supreme Court reported in 
AIR 1965 SC 1275, Subhash Chandra 
V. Municipal Coiporation, Delhi, where the 
Supreme Court considered the provisions of 
Sections 232 and 235 of the Punjab Muni- 
cipal Act (3 of 1911). The provisions of 
Sections 232 and 235 considered in the said 
decision read as follows: — 

“232. Power to suspend action of com- 
mittee. — The Commissioner or Deputy 
Commissioner may by order in writing sus- 
pend, within the division or district respec- 
tively, the execution of any resolution or 
order of a committee or joint committee, or 

C 'libit the doing of any act within the said 
ts which is about to be done, or is being 
done, in pursuance of or under cover of this 
Act, or in pursuance of any sanction or per- 
mission granted by the committee in the exer- 
dse of its powers under the Act, if, in his 
opinion, the resolution, order or act is in 
excess of the powers conferred by law, or the 
execution of the resolution order or the doing 
of the act, is likely to lead to a breach of 
die peace, or to cause injury or annoyance to 
the public or to say cl^s or body of per- 
sons.^ 

"235. Action of Deputy Commissioner or 
Commissioner to be immediately reported. — 
V^hen the Deputy Commissioner makes any 
order tmder S. 232, S. 233 or S. 234, he shall 
forthwith forward to the Commissioner, and, 
when, the Commissioner makes any order 
under Section 232, or Section 234, he .shall 
forthwith forward to the Local Government, 


a copy, thereof, with a statement of die rea- 
sons for making it, and with such explana- 
tion, if any, as the committee may wish to 
offer; and the Commissioner or the Local 
Government, as the case may be, may there- 
upon confi^ modify or rescind the order.” 
The provisions of Section 806 of the Act are 
substantially similar to those of Sections 232 
and 235 of the Punjab Municipal Act 
While considering the effect of an order 
passed under Section 252 of the Punjab 
Municipal Act which corresponds to the 
order passed by the Deputy Commissioner, 
Belgaum, in exercise of his powers under 
Section 806 (1) of the Act, me Supreme 
Court observes as follows; — 

‘Tt has to be borne in mind that an order 
under Section 282 takes effect immediately 
and its operation is not made dependent 
upon the action contemplated under Sec- 
tion 235. Where an order is made there- 
imder by an authority, other than the State 
Government tiiat authority has to report to 
the State Government. But, thou^ such 
authority is bound to make a report its order 
[is not inoperative or inchoate. It has to 
be given effect to by the Committee.] It is 
tnie that till the procedure set out in Sec- 
tion 235 is comph'ed with it cannot be re- 
garded as final. But want of finality does 
not vitiate the order under Section 232. The 
order is, imless modified or annulled by the 
State Government, [legally effective and 
binding on the Committee.”] 

(Square brackettihg is ours). 

In view of this decision the contention of 
Sri V. Tarakaram, the learned Counsel for 
the petitioner that tibe re^ondent must give 
effect to the order passed by the Deputy 
Commissioner, Belgaum, is well founded. It 
is no doubt true, mat under Section 306 (2), 
as contended by Sri S. G. Bhat, the order 
can be set aside by the State Government 
and in this case, the order can be set aside 
only after notifying the Municipal Council as 
provided by the proviso to Section 306 (2) 
of the Act. The contention of Sri Bhat is 
that the Supreme Court has observed that 
even the procedure set out in Section 232 is 
complied with the order cannot be regarded 
as final. His further contention is that the 
provisions of Section 306 (1) and (2) should 
be read together and if that is done, the 
result would be that there could be only one 
effective final order which could be given 
effect to, and that we carmot bifurcate the 
order made by the Deputy Commissioner 
under Section 306 (1) and the order to be 
made by the Government imder Section 806 
(2). We are unable to accept this conten- 
tion as it is opposed to the observations of 
tire Supreme Court extracted above. There- 
fore the respondent's counsel is boimd to 
give effect to the order passed by the Deputy 
Commissioner on 21-2-1968. 

5 . Sri S. G. Bhat further contends that 
if eventually the Government shoxdd set 
aside the order of the D^uty Commissioner, 
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tiie result wotild be that the petitioner 
would have no legal ri^t to ask for the im- 
plementation of the order passed by the 
Deputy Commissioner. It may happen that 
if me Government should set aside me order 
of the Deputy Commissioner, the petitioner’s 
position then will be that he is bound by the 
resolution passed by the Municipal CounciL 
This factor cannot render the order of the 
Deputy Commissioner passed under the pro- 
visions of Section 806 (1) ineffective or in- 
choate. Whether the order of the Deputy 
Commissioner will be modified is a contin- 
gent factor which caimot affect the present 
ri^t of the petitioner. Sri Bhat contended 
that the petitioner had no specific or clear 
li^t to be taken into service as required by 
him. He submitted that in view or the pro- 
visions of Section 806 (2), the right of the 
petitioner to seek relief is of a doubtful cha- 
racter. As mentioned already, the doubt 
arises only on account of the contingency of 
an order adverse to him being passed by the 
Govenunent rmder the provisions of Sec- 
tion 806 (2). This caimot affect, as mention- 
ed already, the mesent ri^t of the peti- 
tioner. Sri S. G. Bhat, in this coimection, in- 
vited our attention to the decision in AIB 
1959 Punj 75, K. K. Co-op. Trans. Society 
V. Punjab State. In view of what we have 
stated above, the said decision cannot apply 
to the facts of this case. The decision in 
AIR 1955 Assam 238, U. W. Lyngdoh v. B. 
M. Roy also does not apply to this case, in 
view of the fact that the order which came 
for consideration in the said case was not an 
eiecutable order and in particular the resolu- 
tion passed by the Executive Committee of 
the District Council in that case was speci- 
fically made subject to a final order to be 
passed by the District Council — the Assam 
Iligh Court took the view that the petition 
before them was premature. But, the facts 
in this case are qmte different. The deci- 
sion in AIR 1968 Andh Pra 54, Seetha 
Ramiah v. State of Andhra Pradesh, is not 
of any use to the respondent in view of the 
fact that the petitioner has at present a 
ri^t; thou^ it is subject to the final deci- 
sion which the Government may take imder 
the provisions of Section 806 (2). As ciiv 
cumstances stand at present, we are of the 
view that the petitioner is entitled to require 
the respondent to take him back to service as 
a consequence of the order passed by the 
Drauty Commissioner on 21-2-1968 under 
Emibit C, suspending the execution of the 
resolution of the Municipal Council, dated 
81-10-1967. 

6. Therefore, we allow this writ peti- 
tion and issue a direction to the respondent 
by a writ of Mandamus to treat the peti- 
tioner as in service. 

7. The next claim of the petitioner is 
fiiat we should direct the respondent to pay 
him the arrears of salary and other emolu- 
ments and benefits as Chief Officer from 19- 
4-1967. In view of the fact that we have 


given him relief directing the respondent to 
&eat him in service as Secretary of the 
Municipal Council, he is entitled to the pay 
and emoluments as such Secretary, In para- 
graph 4 of the affidavit filed by the petitioner 
in support of his writ petition he has aver- 
red that it is only on 19-12-1967 that he re- 
ported himself to duty on the expiry of his 
sick leave and tiie respondent declined to 
take him to service as he was not appointed 
as Chief Officer. From the affidavits filed 
and the correspondence in this case, it is clear 
that the respondent refused to take him into 
service even as Secretary which the respon- 
dent was bound to do. In view of the fact 
that the petitioner did not report himself to 
duty till 19-12-1967 according to his own ad- 
mission, we cannot direct the respondent to 

S ay him the emoluments as Secretary of 
ve respondent-Municipal Council from 19- 
4-1967 as claimed by him. We direct the 
respondent to pay him the pay and emolu- 
ments as Secretaiy of the Municipal Council 
from 19-12-1967. 

8. We have already mentioned that the 
order passed by the Deputy Commissioner, 
Belgaum is subject to any order that the 
Government may pass under the provisions 
of Section 806 (2) of the Act If any order 
adverse to the petitioner should come to bo 
passed by the Government it is bound to be 
implemented in accordance with law. 

9. Ih the result, the petition is allowed. 
Each party shall bear his own costs. 

Petition allowed. 
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An application under Sec. IS of tibe Mysore 
Village Panchayats and Local Boards Act is 
not an appeal against or a petition to revise 
the declared result of an election.- Such a 
declaration is also not an order or judgment 
for the purpose of Sec. 12 (2), Limitation Act. 
l^erefore,' a time-barred petition under Se^ 
tion 13 must be dismissed tmder Sec. 3 Limi- 
tation Act even if the plea of limitation is 
not raised in defence. When such a time- 
barred petition is allowed ex parte on a nar- 
row difference shown after recount and a 
writ petition against that decision is filed 
more than two months later, since in dealing 
with election statutory provisions must ha 
strictly construed and applied, the High 
Court must necessarily interfere in such a 
case. (Paras 9, 11, 13 and 14) 

A mere expression of opinion by a person 
is not an order. An expression of opinion by 
an adjudicator as to the validity or otherwise, 
or acceptance or non-acceptance of the con- 
tentions of the two parties before him may 
and should be regarded as an order. 

(Para 7) 

The declaration of the result of an elec- 
tion by the Returning OfiBcer is beyond doubt 
not the result of any adjudication by him of 
a dispute but a mere formal declaration of 
the counting of the votes. The judgment in 
tlie matter, if any, is that of the voters. Such 
a declaration is also not one which embodies 
the decision of the Returning Officer about 
the validity of any ballot paper. (Para 8) 

Further, an application under Section 13 
is prima facie, an original proceeding. It is 
not an application to examine the correctness 
or otherwise of the declaration of the results 
by the Returning Officer, but is an applica- 
tion questioning the validity of the election 
itself. After hearing the parties and taking 
necessary evidence me Munsiff to whom the 
application is made is given the power either 
to confirm or amend the declared result or 
to set aside the election itself. What he is 
to examine is the validity of the election it- 
self. Therefore, an application under Sec. 18 
cannot in any sense be regarded as an appeal 
against or an application to revise the dec- 
lared result, nor can such a declaration be 
regarded as an order or judgment for the 
purpose of Section 12 (2) Limitation Act, or 
for any other purpose. (Paras 6 and 9) 

As such, the Munsiff is bound under S. 3 
of the Limitation Act to dismiss a time- 
barred anVlication under- Section 13 even if 
the plea of limitation is not set up in defence. 

\ (Para 11) 

The electoral ri^t is a statutory one and 
die principle is that in dealing wim an elec- 
tion statutory provisions must be strictly in- 
terpreted and appli^. Section 13 expressly 
lays down the time limit for filing a petition 
under it and hence it is not possible to ex- 
tend that time except in accordance with 
law. Since there is no way of extending the 
time by the application of Section 12 (2) 


Limitation Act and the Munsiff is boimd to 
dismiss a time-barred petition under Sec. 13, 
under Sec. 8 Limitation Act, when such a 
petition is allowed, the Munsif fails to exer- 
cise that jurisdiction. It is therefore neces- 
sary that the High Court should correct that 
error of jurisdiction , which goes to the root 
of the matter. . (Para 13) 

Further, the principle, as far as possible, 
is not to disturb the verdict of the electo- 
rate unless clear mounds justifying the same 
are made out. When the Munsif allows such 
time-barred petition ex parte on a narrow 
difference shown after recount, since the 
verdict in such a case has been in favour of 
tire writ-petitioner, public interest will not be 
served by dismissing the writ petition in such 
a case. Thus the High Court must interfere. 
AIR 1964 SC 1099, Expl.; AIR 1962 Assam 
80, Foil. (Paras 12 and 14) 

Cases Referred: Chronological Paras 

(1964) AIR 1984 SC 1099 (V 51)= 

1964-6 SCR 129, Vidyacharan v. 
Khubchand 6 

(1962) AIR 1962 Assam 30 (V 49), 

Dhatu Ram Das v. State of Assam 10 
R. M. Patil and V. H. Ron,’ for Petitioner; 
C. M. Desai, for Respondent 1. 

ORDER: The petitioner Nagappa Gulappa 
Amminabhavi was elected to the Village Pan- 
chayat of Javoor at the election held early 
in 1968. The results of the election were 
declared on 12th March, 1968. Respon- 
dent 1 Faldrappa Bhimappa Hanchinal, a 
candidate defeated at the election, filed an 
election petition before the Munsiff of Nayal- 
gund on 1st April, 1968 under Sectioni 13 
of the Mysore Village Panchayats and Local 
Boards Act, 1959. 

2. The petitioner remained ex parte. By 
an order dated 28th October, 1968, the Mun- 
siff, after making a recount of the votes, set 
aside the election of the petitioner and dec- 
lared the first respondent as elected. 

3. The petitioner has now approached 
this Court with this writ petition asking for 
the quashing of the MunsifTs order. As he 
was ex parte, no questions on merits are 
raised by the petitioner. His sole contention 
is that the petition before the Munsiff was 
clearly barred by limitation prescribed there- 
for and that therefore, under Section 3 of 
the Limitation Act, the Munsiff was bound 
to dismiss the same. The limitation is that 

J )rescribed by Section 13 itself of the Vil- 
age Panchayats Act. Sub-section (1) there- 
of, to the extent relevant, reads • — 

“At any time within fifteen days after the 
declaration of the result of an election any 
candidate who stood for election, or any 
person qualified to vote at the election, may 
2pply» together with a deposit of fifty 
rupees as security for costs, to the Mimsiff 
within whose territorial jurisdiction the vil- 
lage concerned is situate for the delennina- 
tion of the validity of the election.” 

4. In this case, the petition by the flrrt 
respondent before the Munsiff was filed more 
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itan 15 days after the declaration of the 
result. The contention on behalf of the first 
respondent is that he had applied for a copy 
of the notification containing the declaration 
of the result on 15th March, 1968, obtained 
the same on 22nd March, 1968 and that, if 
the period required for taking out that copy 
^ is deducted, as he is entitled tp under sub- 
section (2) of Section 12 of the Limitation 
Act, the petition would be well within time, 

5. The only question for consideration, 
therefore is, whether sub-section (2) of Sec- 
tion 12 of the Limitation Act applies to this 
case and may be availed of by the 1st res- 
pondent. The said provision of the Limita- 
tion Act reads as f^ows: — 

, “12 (2) In computing the period of limi- 
tation for an appeal or an application for 
leave to appeal or for revision or review of 
a iud^ent, the day on which the judgment 
complained of was pronounced and the time 
requisite for obtaining a copy of the decree, 
sentence or order appealed from or sought to 
be revised or reviewed shall be excluded.” 

6. Prima facie, an election petition rmder 
Section 13 of die Panchayat Act is an 
original proceeding. The argument strondy 

E assed on behalf of the 1st respondent by 
is learned counsel, Mr. Desai, is that in 
effect, or in the eye of law, an election peti- 
tion must be regarded as either an appeal 
against or a petition to revise the result as 
declared by the Returning Officer and that 
such a declaration by the Retoning Officer 
can be regarded as an order or judgment. 
Reliance is placed by Mr. Desai on the 
observations of the Supreme Court contain- 
ed in the case reported in AIR 1964 SC 
1099, Vidyacharan v. Khubchand to the 
effect that a judgment or order, for the pur- 
pose of sub-section (2) of Section 12 of the 
Limitation Act need not necessarily be a 
judgment as defined in the Code of Civil 
jProcedure. 

7. It appears to us that the observation 
of the Supreme Court is of no assistance to 
the argument because, whether an order or 
judgment in question is or is not one which 
comes strictly within the definition contain- 
ed in the Code of Civil Procedure in the 
sense that the same is not an order or judg- 
ment. made or passed by the Civil Court 
functioning under the Code of Civil Pro- 
cedure, it will be doing considerable viol- 
ence to the language to call anything an 
order or judgment which is not an expres- 
sion of a conclusion arrived at by any au- 
'' tbority or person after adjudication of a dis- 
pute or difference between the parties con- 
tending before it or him. A mere expression 
of opinion by a person is not an order. An 
expression of opinion by an adjudicator as to 
the validity or invalidity, or acceptance or 
non-acceptance of the contentions of the two 
parties contending before him may be and 
should be regarded as an order. 

8. So far as the declaration of the results 
iol an election by the Returning Officer is 


concerned, tihere can be no doubt that the 
declaration that he makes is not the result of 
any achudication by him of a ffispute, but a 
mere formal declaration of file counting of 
the votes. The judgment in the matter, if 
any, is that of the voters. It has been con- 
tended that at any rate there will be ad- 
judication by the Returning Officer in the 
event of any validity of a ballot paper be- 
ing called in question. But the declaration 
of the result or an election is not one which 
embodies the decision of the Returning Offi- 
cer about the validity of any ballot paper. 
What is declared is the ultimate result of the 
election namely, the result of the counting 
of valid votes. 

9. Secondly, an application rmder Section 
IS of the Panchayat Act to the Munsiff is 
not an application to examine .the correct- 
ness or otherwise of the declaration of the 
results by the Returning Officer, but an ap- 
plication which questions the validity of the 
election itself. After hearing the parties and 
taking necessary evidence, the Munsiff is 
given the power either to confirm or amend 
me declared results of the election or to 
set aside the election itself. 

The various reasons on which the Mun- 
siff can make an order in relation to the vali- 
dity of the election set out in the subse- 
quent portions of Section 18 also leave no 
room for doubt that what the Munsiff is 
called to examine is the validity of the elec- 
tion itself. Hence, we have no doubt in our 
mind that an application under Section 13 
questioning the validity of an election can-j 
not, in any sense, be regarded as an appeal 
against or an application to revise the de- 
claration of the result made by the Return- 
ing Officer, nor can such a declaration be 
regarded as an order or a judgment for the 
purpose of sub-section (2) of Section 12 of 
the Limitation Act^ or for any other pur- 
pose. 

10. The view expressed above was also 
taken by the Assam High Court in the case 
of Dhatu Ram Das v. State of Assam, re- 
ported in AIR 1962 Assam 80. 

11. There can be no doubt therefore 
that the Munsiff was bound under Section 8 
of the Limitation Act, to dismiss the petition 
although the plea of limitation had not been 
set up as a defence by the petitioner (in this 
writ petition) or any other respondent be- 
fore him in the election petition. 

12. Mr, Desai has next contended that 
in any event, we should not interfere in this 
case, because, the petitioner has- been guilty 
of laches not onV in remaining ex parte be- 
fore the Munsiff but also by taking more 
than two months after the Munsiffs order to 
approach this Court. He also states that in- 
terference by this Court will cause great dis- 
location. 

13. We are not impressed by this argu-. 
ment for two reasons. The electoral right 
is a statutory ri^t and the principle is that] 
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fixed to a conspicuous part of the premises. 

(Para 5) 

(B) Mysore General Clauses Act (3 of 
1899), Section 27 — Service by post — Pre- 
sumption under section, when arises — Pre- 
sumption rebuttable — Contrary that has to 
be proved for rebuttal of presumption has 
no reference to actual service. 

The service by post should be deemed to 
be ; effected if the four conditions are ful- 
filled namely, sending the letter by register- 
ed post, it being properly addressed, pre- 
paid and the letter contains the document; 
the contrary that is required to • be proved 
to take away the presumption is with refer- 
ence to the four requirements, referred to 

above. (Para 6) 

It is only to meet the contingency of a per- 
son who is to be served with the notice 
trj'ing to evade it, that the service shall be 
deemed to have been effected if the four 
conditions are fulfilled. If the contrary to 
be proved has reference to the actual service, 
then provision of Section 27 could be render- 
ed useless by the addressee avoiding to re- 
ceive the letter or even refosing the register- 
ed letter. (Para 6) 

(C) Evidence Act (1872), Section 114 — 

Notice of termination of tenancy — Notice 
sent under Certificate of posting — Presiunp- 
tion arises that the notice has been didy 
delivered to addressee — (Transfer of Pro- 
perty Act (1882), Section 106) — (Mysore 
General Clauses Act (3 of 1899), Section 27) 
— Am 1968 Cal 49, Rel. on. 

(Para 11) 

(D) Transfer of Property Act (1882), Sec- 
tion 106 — Affixture of notice to conspi- 
cuous part of premises — Procedure of — 
If the tender or delivery to the party is 
shorvn as impracticable, it is open to the 
landlord to adopt the procedure — It is not 
necessary that attempt must he made to 
serve personally on all classes of persons re- 
ferred to in the section i. e., the party or to 
one of his family members or his servants of 
his residence, before landlord can talce ad- 
vantage of the procedure of affixture. 

(Para 9) 

Cases Referred; Chronological Paras 
(1968) AIR 1968 Cal 49 (V 55), Su- 
kumar Guha v. Naresh Chandra 
Ghosh 7 

E. V. Mathew, for Petitioner; N, K, Gopala 
Iyengar, for Respondent. 

ORDER; The petitioner made an applica- 
tion for eviction of the respondent-tenant 
before the learned Munsiff, Civil Station, 
Bangalore, on the ground that she required 
the premises for her own occupation. After 
terminating the tenancy by issuing notice, 
she .filed ^e application for eviction as the 
respondent-tenant refused to comply with 
the demand. The respondent contended that 
the petitioner’s claim was neither reasonable 
nor bona fide and greater hardship would 
be caused to him by passing a decree for 
eviction than by refusing to pass it. He 


also contended that there was no valid 
notice terminating his tenanegr and therefore 
the petitioner has no right to seek his evic- 
tion from the premises. 

2. The trial court foimd in favour of the 
petitioner on all issues including the ques- 
tion of notice which is the only one on 
which the arguments have been addressed 
in this court. The trial court held that the 
registered notice issued by the petitioner to 
die respondent has been returned undeliver- 
ed. The learned Munsiff found that a copy 
of the notice was affixed on a conspicuous 
part of the premises. He also found that 
one of the notices was, sent by certificate of 
posting and therefore a presumption of se]>- 
vice of the notice arises mider Section 114 
of the Evidence Act. The learned Munsiff 
found that the petitioner had issued a valid 
notice to the respondent to quit. In the 
result, he allowed the petition for eviction. 

' 3. On appeal in H. R. C. A. 11 of 1968 
the learned First Additional District Judge, 
Bangalore concurred with the finding of the 
trial coiirt that the petitioner required the 
premises reasonably arid hona fide for her 
own use. On the question of hardship, the 
learned District Judge found against the 
tenant. He took the view that in the cir- 
cumstances of the case, there was no valid 
termination of the tenancy in accordance 
with law; thus the -petitioner had no right 
to seek eviction of the respondent-tenant and 
therefore he allowed the appeal and dte- 
missed the petitioner’s apph'cation for evic- 
tion. She has now filed this revision peti- 
tion. 

4. The most important question that ari- 
ses for consideration in this case relates to 
the validity of the notice terminating the 
tenancy of the respondent, fii paragraph 6 
of the petition for eviction, the petitioner 
says that "the respondent’s tenancy has been 
terminated by a re^stered notice dated 8-12- 
1966 terminating . his tenancy on the expiry 
of the month ' ending with 31st December 
1966. The said notice has been sent by 
rem'stered post to ' the remondent’s house 
address and to his ofiBcial address. Both 
the notices have come back unserved. Even 
on prior occasions "the respondent has been 
successfully evading service of notice by 
deh’berately returning them. As a matter of 
fact the notice of attornment was similarly 
sent back though the respondent has attorn- 
ed to tire petitioner with effect from Irt 
September 1966. Realising this the peti- 
tioner got a similar notice issued terminating 
the tenancy of the respondent on the expiiy 
of 31st. December 1966 which was duly, af- 
fixed on the. schedule premises in the pre- 
sence of two witnesses. The affixture was 
made on 10-12-1966.” The petitioner also 
produced a certificate of posting for having 
posted the notice by ordinary post on 22-11- 
1966. She also has produced the returned 
registered letter and also the unsigned ac5- 
knowled^ent. It is contended that thq 
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notice of termination referred to in the peti- 
tion was with reference to the notice dated 
8-12-1966- and not the earlier notices. It is 
not correct in view of the fact that the 
notices which were sent to the respondent 
to his ofBcial as well as residential address 
On 22-11-66 have been returned unserved. 
These letters and the postal acknowledg- 
ments have been produced along with the 
petition. Therefore, it is but correct to 
take all these notices into consideration while 
coming to a decision whether in diis case 
there was a valid notice, terminating the 
tenancy of the respondent. It is not the 
contention of the respondent that the notice 
is invalid. It is his contention that he has 
not been served with the’ notice of termina- 
tion of the tenancy. 

5. I may here refer to a few facts that 
can be gathered from the pleadings and evi- 
dence produced* by the parties. The peti- 
tioner is also a tenant paying a rent of 
Es. 120 per mensem for the premises she 
occupies. The respondent pays a rent of 
Es. 75 per mensem for the premises in ques- 
tion. It is in the evidence that the respon- 
dent has a house of his o’wn and he gets a 
rent of Es. 120 per mensem. The petitioner 
purchased the premises "vvith a -view to oc- 
cupy the same herself. After purchas- 
ing the same she appears to have 
notified the tenant by a registered 
letter marked as Ex. P-4 (a) dated 

29-8-66 wherein she has stated that she has 
purchased the house on 26-8-66 and that 
(he tenant shotjld attorn to her. There is 
material in the evidence of the respondent 
to show that he had an intention of pur- 
chasing this property himself. In any event, 
it is clear from Ex. P-4 envelope containing 
Ex, P-4 (a) that the letter was returned ’with 
an endorsement that he was not foimd at 
the leased premises. Therefore, the peti- 
tioner issued the second notice on 10th Sep- 
tember 1966 again asking him to attorn to 
her. This letter came back with an endorse- 
ment that he was not found at the delivery 
lime. Again, the petitioner sent a letter 
Ex. P-6(a) addressed to the tenant throu^ 
his ofiBcial superior. Even this letter came 
back ■with an endorsement “not found”. It 
is useful to refer to the fact that in Ex. P-6 
(a) the petitioner’s counsel through whom 
notices were issued, has stated that it is the 
third notice that is being issued to him in 
connection with the attornment since he has 
evaded receiving the first two notices. It 
may also be mentioned that Exbts. P-4(a) 
and P-5(a) are also letters sent through the 
petitioner’s counsel. There is no dispute in 
this case that the respondent attorned to 
the petitioner and has been paying rents 
to her. On 22nd November 1966, the peti- 
tioner’s counsel issued a notice terminating 
the tenancy ■with the month ending 81st 
December, 1966. This is marked as Ex. P-7 
’(a) and is enclosed in the envelope marked 


Ex. P-7, addressed to his office.- Tn the said 
notice there is a post script stating “since 
our clients” experience in sending' notices to 
you has been that of continuous evasion by 
you, we are sending this notice one to your 
residence and the other through office, Iroth 
restored post, the third one to your house 
address “under certificate of posting”. The 
registered letters came back -with the en- 
dorsement “not found during delivery time” 
same as before. Exhibit P-8 is the certi- 
ficate of posting bearing the postal seal ad- 
dressed to the residential address of the 
tenant. Exhibit P-9 (a) is the notice en- 
closed in Exbt. P-9 sent to the residential 
address of the respondent. Exhibits P-7(a), 
P-9(a) and P-11 are in the same terms and 
Exhibit P-1 is dated 8-12-1966. They pur- 
ort to terminate the tenancy of the respon- 
ent by the end of December 1966. The 
fact that Ex. P-1 was affixed to a conspicu- 
ous part of the tenement, is held in favour 
of the petitioner by the trial comt. The 
lower appellate court does not agree ■with 
that finding on account of some discrepan- 
cies in the evidence of P. Ws. 1 and 2. In 
my ■view, the learned Judge has attached 
undue importance to these discrepancies. 
The discrepancies are in regard to the 
nomenclature of the place where the notices 
were affixed. This does not, in the absence 
of any material to show that these witnesses 
are interested in the petitioner, mean Aat 
such notice was not affixed to a conspicuous 
part of the premises. It must be held in 
this case that the notice was affixed as re- 
quired imder Section 106 of the Transfer of 
Property Act. In tire view I propose to take 
this question of affixture of the notice on 
a conspicuous part of the premises will not 
be of much consequence. It is contended by 
Sri E. V. Mathew, the learned counsel for 
the petitioner tlrat from the series of notices 
that nave been issued to the tenant terminat- 
ing his tenancy it must be presumed that 
there has been due service of the notice 
of termination of the tenancy and there- 
fore fhe petitioner is entitled to succeed. 
He also invites my attention to the provi- 
sions in Para 2 of Section 106 of the Trans- 
fer of Property Act which prescribes that 
the notice of termination referred to in 
Para 1 must be in writing signed by or on 
behalf of the person giving it, and either 
be sent by post to the partj' who is intend- 
ed to be bound by it or be tendered or 
delivered personally to such party, or to one 
of his fainily or servants at nis resident, or 
(if such tender or delivery is not practicable) 
affixed to a conspicuous part of the pro- 
perty. It is pointed out that the notice has 
been sent by post to the party, i. e. lessee 
in this case who is intended to be bound by 
it. Frirther it is contended that since the 
registered notices sent to the respondent- 
tenant have come back to the petitioner 
without being delivered personally to him, 
the petitioner afiixed the notice to a con- 
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spicuous part of tiie property as delivery 
personally to the tenant was not practicable. 

6. There is no dispute that the petitioner 
has sent several notices by registered posh 
Firstly, what is the consequence of the notice 
sent by registered post being returned with 
ostal endorsement “not found during my 
elivery time”. In this connection the Team- 
ed counsel for the petitioner invites my at- 
tention to Section 27 of the Mysore General 
Clauses Act, 1899, which is in the following 
terms: — 

"27. Meaning of service by post. — Where 
(any Mysore Act) (substituted by Act 12 of 
1958) made after the commencement of this 
Act authorises or requires any document to 
be served by post, whether the expression 
"serve” or either of the expressions “give” 
or “send” or any other expression is used, 
then, unless a difierent intention amears, the 
service shall be deemed to be effected by 
roperly addressing, prepa3dng and posting 
y lettered post, a letter containing the 
document, and, unless the contrary is prov- 
ed, to have been effected at the time at 
which the letter would be delivered in the 
ordinary course of post.” 

Service of notice by registered post, shall bo 
deemed to be effected on the addressee if 
the letter is properly addressed, premaid and 
contains the document in this case the notice 
of termination of tenancy. It is contended 
by the respondent’s counsel that in tiiis 
case the very fact that the lettered letter 
has come back with the endorsement as 
mentioned above, shown that the contrary 
has been proved, namely that there has been 
no due service effected on the tenant; on the 
otiier hand, it is submitted that the service 
jshould be deemed to be effected if the four 
conditions are fulfilled namely, sending the 
letter by registered post, it being properly 
addressed, pre-paid and the letter contains 
the document; the contrary that is required 
to be proved to take away the presumption 
is with reference to the four requirements 
referred to above. It appears to me that 
this contention is not without force. It is 
only to meet the contingency of a person 
who is to be served with the notice tr^gto 
evade it, that the service shall be deemed 
to have been effected if the four conditions 
are fulfilled. If the contxaiy to be proved 
has reference to the actual service, then 
provision of Section 27 could be rendered 
useless by the addressee avoiding to receive 
the letter or even refusing the registered 
letter. Therefore, it spears to me that in 
this case the notice having been sent by 
registered post complying with the four re- 
quirements referred to earlier, in law, it must 
be deemed that there is due service of the 
notice of termmation of the tenancy. 

7. The next submission is that para 2 of 
Section 108 of T. P. Act does not prescribe 
that the notice of termination should be sent 
by registered post; it could also be sent by 
ordin^ post. In this case, there is un- 


impeachable evidence that the petitioner’s 
counsel sent the notice of termination under 
“certificate of posting. The certificate of 
posting beari^ the postal seal is marked 
Exbt. P-8. Therefore, a presumption arises 
under Section 114 of the Evidence Act that 
tiiere has been due service. In support of 
this contention the learned counsel for the 
petitioner drew my attention to a decision 
ported in Sukumar Guha v. Naresh 
Chandra Ghosh, AIB 1968 Cal 49, wherein 
at paragraph 18 it has been observed as 
follows:— 

“In view of the history of legislation that 
added the relevant phrase in Section 108, 
T. P. Act and the language of the phrase 
that says only “sent by post” in the rdevant 
part, I unhesitatingly refect that argument 
of Mr. Muldierfee and hold that thou^ pre- 
sumption tmder Section 27, General Clauses 
Act can only arise when flie notice is sent 
by Begistered post, there may arise a pre- 
sumption under Section 114, Evidence Act 
when notice is sent by ordinary post or under 
certificate of posting.” 

8. It was contended by Mr. Gopala 
Ityengar, the learned counsel for the respon- 
dent-tenant that this presumption is rebutted 
by the evidence of the respondent that he 
did not receive these letters having been 
sent by “certificate of posting”. I am un- 
able to accept this evidence of the respon- 
dent. In the circumstances of this case, I 
feel no doubt that the presumption under 
Section 114 does arise and the tenant should 
be held to have received notices of termina- 
tion of tenancy. 

9. The last question relates to the vali- 
dity of the affixtures of a copy of the notice 
dated 8-12-1966 to a conspicuous part of 
the property. As a fact I have formd that 
such notice was affixed to a conspicuous part 
of the property, Shri Gopala Iyengar’s con- 
tention is mat in this case the stage at wMch 
the affixture of the notice to a conspicuous 

g art of the properly under Section 106 of 
^ le Transfer of Property Act has not arisen 
inasmuch as the notice has not been tender- 
ed or delivered personally to the tenant or 
to one of his fai^y members or servants at 
his residence and that such tender or deli- 
very has not become inmracticable. There- 
fore, he contends that before the affixture 
of the notice could arise, an attempt must 
be made to tender or deliver the notice 
personally to the party or to one of his 
family members or his servants at his resi- 
dence. It is only after attempt is made to 
serve on all the said classes of persons that 
the landlord can take advantage of the af- 
fixture of the notice on a conspicuous part 
of the property, Shri E. V. Mathew, on 
the other hand contends that if it is proved 
that it is not practicable to tender or deli- 
ver personally the notice to the party that . 
would be enou^ to justify the affixture of 
the notice. This appears to be sound. 



1970 Hadu Panda v, Sana Gobinda {Kay J,) [Prs. 3-7l OrL 33 


is no longer in dispute and therefore 
would stand. 


4. According to the pl^iiff the suit- 
properties were sold by the original owner 
to one Markanda Misra by a registered 
sale-dee^ Ex. 1 dated 9-3-18. The 
vendee in his turn sold the same to the 
plaintiff’s father by another registered 
sale-deed. Ext. 2, dated 27-6-27. His 
father thereupon possessed the land. It 
is in evidence and is no longer in de- 
pute that the plaintiff’s father died in 
the year 1940-41 when the pl^^ was 
a minor. In view of the admission that 
his age was 20 years on the 2nd Janu- 
ary, 1959, he would obviously be aged 
two years’ old in the year 1941, when 
his father died. Then the joint family 
comprised of himself and his mother. 
Before transfer of the suit-property by 
the original owner in favour of the ven- 
dor of the plaintiffs father in the year 
1918, imder Ext. 1, he had mortgaged the 
same with possession under Ext. C dated 
25-9-1909 to one Baishnab Padhan. The 
mortgagor subsequently transferred the 
equity of redemption in favour of the 
defendant on 10-8-28. 


On the basis of equitable redemption 
so acquired the defendant filed T. M. S. 
No. 158/50 in the court of Munsif of Aska, 
for redemption in respect of the four 
items of property, viz., 1, 6, 7 ^d Sand 
other lands. The suit was ultimately 
decreed and the defendant started execu- 
tion of the same in E. P. No. 381/52. In 
due course, as already stated, the defen- 
dant got possession of the four items of 
property, viz., 1, 6, 7 and 8 md other 
lands on 9-12-58. The plaintiff’s mother 
was impleaded in this redemption suit 
as defendant no. 10, in her own 
without indicating whether she was there 
in her personal capacity or as a m^ber 
of the joint family comprising herself and 
her minor son. 

On this redemption suit bang decree^ 
an appeal was carried to the first appel- 
late court by some of the defendants of 
whom defendant 10, the mother of the 
plaintiff, was one. The appeal failed and 
thereafter the matter was camw m 
second appeal to the High_ Court. Here 
also the decree of the trial court 
upheld. This second appeal was disposed 
of on 31-7-58. In the execution Proceed- 
ings in E. P, No. 381/52, the plamfaffs 
mother was also a party ^d she med 
during the pendency of this ^execution 
proceeding whereupon the plamtiff was 
impleaded as her heir, ^e execution 
proceedings terminated and ■fte defradant 
given possession on 9-12-58. '^ere- 
iore, the plaintiff filed the present suit 
(T. S. No, 2/591 on 19-1-59 for the reliefs 
above stated. 

5. The defendant’s case, in diort, is 
that the plaintiff’s mother represented 
1970 Orissa/3 HI G — 37 


the estate of the joint family comprisiag 
herself and her minor son. In the mort- 
gage-suit (T. M. S. No. 158/50) even though 
she was impleaded eo nomine, there can- 
not be any question that she represent- 
ed the entire estate. She was also im- 
pleaded in the execution proceedings and 
upon her death the present plaintiff was 
substituted. The plaintiff upon substitu- 
tion, does not appear to have raised any 
objection to the execution proceedings as 
raised here that the decree in the mort- 
gage-suit does not bind him, he being not 
a party to it. 

6_. At one lime in course of this liti- 
gation the plaintiff raised an issue that 
the suit-land does not form the subject- 
matter of the mortgage. That contention 
appears to have been given up in the 
lower appellate court From para 5 of 
the judgment of the lower appellate 
Court, it appears that this issue was not 
further agitated. It is accepted that the 
suit-properties viz., the four items of pro- 
perty claimed by the defendant did form 
the subject-matter of the mortgage and 
also of the mortgage-suit For the pur- 
poses of the present appeal, it is now 
accepted by both parties that tiiese four 
items claimed by the defendant were con- 
veyed in the manner alleged hy the 
plaintiff to his father and upon the 
latter’s death, were inherited by him 
and his mother jointly. 

It was also conceded that the mother 
would get moiety interest by way of in- 
heritance as a legal heir under the Hindu 
iWomen’s Eights to Property Act as 
amended by Orissa Act. In view of this 
legal position that the plaintiff’s mother 
is entitled to a moiety interest in the 
suit-property, her interest would be 
hound by the decree passed in the mort- 
gage-suit. Therefore, if the plaintiff 
succeeds in this appeal, it would be only 
to the extent of his moiety interest in 
the suit-property. 

7. 'The defendant in para 4 of his 
written statement specifically avers that 
the plaintiffs mother represented the 
estate as the manager of the joint fami- 
ly comprising herself and her son and she 
contested the redemption suit represent- 
ing the entire family. The defendant as 
D. W. 1 in the suit categorically states 
that he did not implead the plaintiff in 
the mortgage-suit as he did not know of 
his existence at the time. He came to 
know of him during the execution pro- 
ceedings. So when the plaintiffs mother 
died, he substituted the plaintiff in that 
proceeding. By this evidence, the defen- 
dant intends to show that he impleaded 
the plaintiff ’s mother alone in the redemp- 
tion suit bona fide believing that she was 
the only member available to represent 
her husband’s estate, and that there was 
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no collusion or fraud on his part in onut- 
ting to implead the plaintiff. 

It is conceded by learned counsel for 
the plaintiff that his mother is the natu- 
ral guardian in law. She was not a 
stranger to the property, nor had any 
interest adverse to that of her son. There 
is no gainsaying the fact that she was 
the joint owner of the property with her 
son and her interest apparently was not 
adverse to the latter, 

8. The judgments of the trial court 
and the first appellate court in the redemp- 
tion suit have been exhibited here as 
Exts. A and B. It appears therefrom" that 
the plaintiff’s mother filed a written 
statement adopting that of defendant 11 
in which all defences available to her 
then were talcen and the issues were 
joined thereon. "When the redemption suit 
succeeded she was one of the appellants 
and contested the redemption suit in ap- 
peaL It is argued by learned counsel for 
the appellant that the plaintiffs mother 
did not claim any title in the redemption 
suit, nor did she produce any title-deeds 
nor the cist receipts in proof of her titie 
all of which indicate that she did not 
fairly and honestly contest the suit. 

But on going through Exts. A and B, 
I find that these contentions have got no 
substance, in so far as her claim of title 
is concerned. The defence of defendant 
10 the mother of the plaintiff in the 
redemption suit was the same as that of 
her co-defendants 2 and 11. and evidence 
was adduced by those two defendants and 
when they fought the same issues as in- 
terested her and adduced evidence in 
regard thereto, there was no point in 
duplicating the same. Having regard to 
the present stand of the plaintiff that the 
defendant had in fact purchased the equi- 
ty of redemption in the four items of pro- 
perty claimed by him. the criticism that 
the plaintiff’s mother did not produce the 
title-deeds or the cist receipts in the 
redemption suit is not of much signifi- 
cance, In view of the aforesaid facts, 
either admitted or proved, the plaintiff’s 
contention that the mother did not put 
up a fight in the redemption suit and that 
there was therefore no fair trial so far as 
his interest and his mother’s interest are 
concerned, cannot be sustained. 

9. It is now appropriate to refer to the 
law relating to the principles of repre- 
sentation of an estate accprding to whidi 
the decree passed in an action binds also 
persons having some interest in the 
estate, but not parties to the action, in 
certain circumstances. In' the light of 
those principle, if it is concluded that 
the plaintiff’s estate had been sufficient' 
ly represented in the redemption suit, the 
present suit must fail If, on the other- 
hand, it is found that the estate compris- 
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ing his interest was not represented ful- 
ly and substantially, then he being not a 
party to that suit, could not be bound by 
that decree and that his right to recover 
his interest in the property in the pre- 
sent suit must succeed. ’This principle has 
been discussed in a decision of the 
Supreme Court reported in AIR 1966 SC 
792, Mohammed Sulaiman v. Mohammed 
Ismail wherein the previous decisions of 
that Court as well as of other High Courts 
have been noticed. The relevant passage 
on the point is quoted herein below: 

“Ordinarily the Court does not regard 
a decree binding upon a person who was 
not impleaded eo nomine in the action. 
But to that rule there are certain recog- 
nised exceptions. "Where by the personal 
Jaw governing the absent heir, the heir 
impleaded represents his interest in the 
estate of the deceased, there is yet another 
exception which is evolved in the larger 
interest of administration of justice. If 
there be a debt justly due and no pre- 
judice is shown to the absent heir the 
decree in an action where the plaintiff has 
after hona fide enquiry impleaded all the 
heirs known to him will ordinarily be 
held binding upon all persons interested 
in the estate. The Court will undoubt- 
edly investigate, if invited, whether the 
decree was obtained by fraud, collusion 
or other means intended to overreach 
the Court. The Court will also enquire 
whether ihere was a real contest in the 
suit, and may for that purpose ascertain 
whether there was any special defence 
which the absent defendant could put 
forward, but which was not put forward. 
Where however on account of a bona 
fide error, the plaintiff seeking relief 
institutes his suit against a person who 
is not representing the estate of a deceas- 
ed person against whom the plaintiff has 
a claim either at all or even partially, in 
the absence of fraud or collusion or other 
groimd which taint the decree, a decree 
passed against the persons impleaded as 
heirs binds the estate, even though other 
persons interested in the estate are not 
brought on the record. ...” 

The defendant in. the redemption suit 
impleaded the plaintiff’s mother bona fide 
believing that she was the only heir to 
her husband. He says that he was hot 
aware of the plaintiffs existence. There 
is nothing to discredit that statement of 
the defendant, Ihe plaintiff was admit- 
tedly a minor in the year 1950 when the 
redemption suit was instituted. Even if 
the minor was impleaded he should have 
been impleaded xmder the guardianship of 
his mother. If any fight was to be put 
up on his behalfi it should have been by 
the mother. It is not the plaintiff’s case 
nor is there any evidence that there was 
a partition by metes and bounds between 
the plaintiff and his mother in the year 



1970 Hadu Parida v. Sana Gobinda (Ray J.) [Pra 9-11] Ori. 35 


11950 when the redemption suit was filed 
the estate being joint, the mother was 
obviously in possession of the estate both 
in respect of her interest as well as of 
her son. There is no evidence, nor any 
suggestion that the mother’s interest at 
the time was on any ground adverse to 
that of the plaintiff or she in any manner 
acted adversely to his interest in course 
of that litigation. The plaintiff does not 
urge that the decree in the. redemption 
suit was obtained by fraud, collusion or 
in any other means intended to over- 
reach the court and that the coiirt was 
invited to decide those questions of sharp 
practice. 

I have already indicated that the mother 
really put up a contest in the redemp- 
tion suit Being a lady she joined hands 
with some male defendants in that suit 
and advanced all manner of defences 
possible She did not lag behind to ap- 
peal against the trial court's decision. 
Nothing has been shown in this case that 
the plaintixrs mother oniitted to advance 
any special defence which was open to 
the plaintiff at the time of redemption 
stiit, but was not actually put forth. In 
other words, no circumstances have been 
proved in this case by way of indicating 
mat there has not been a fair or real 
trial or that the plaintiff had any special 
defence which she had not or could not 
put forward in course of the redemption 
suit 

10. The plaintiff has tried to make 
out a case at the trial stage that during 
his minority upon the death of his father, 
though his mother was his natural guar- 
dian. his uncle-in-law who is P. W. 3 
was factually looking after the properties. 
This case does not find a place in his plead- 
ings. In view of the law as regards re- 
presentation of the estate this is nor- 
mally to be regarded as a very important 
fact to be stated in the pleadings. Omis- 
sion of such a fact in the pleadings dis- 
credits any evidence to the contrary ad- 
duced at the trial. That apart, such a 
case is difficult to believe because the 
properties which were being looked after 
by the so-called uncle-in-law of the plain- 
tiff comprises half of the mterest of the 
mother and it is most unlikely that she 
would willingly concede to her interest 
in the property being dealt with_ by a 
stranger. There is nothing in evidence 
to' indicate that she was incapable of 
dealing with the property. On the con- 
trary. she has demonstrated her capa- 
bilities by contesting the suit effectively 
at the appellate stage by filing an appeal. 
Therefore, this case of uncle-in-law being 
the de facto guardian of the plaintiff during 
his minority cannot be accepted. I aim 
thus, in agreement with the lower appel- 
late Court that the plaintiffs mother vras 
the natural guardian of her minor son in 


de facto management of the minor’s pro- 
perty till her death. In view of these 
facts and the circumstances the principles 
of representation as laid down by the 
decision of the Supreme Court in AIR 
1966 SC 792 are fully applicable. The 
Lower Appellate Court is therefore justifi- 
ed in holding that the plaintiff is bound 
by the decree in the redemption suit. In 
reaching that conclusion the lower appel- 
late court has also, proceeded on theory 
that the plaintiff’s mother being the 
Karta of the joint family comprising her- 
self and the plaintiff was competent to 
manage and represent the estate for all 
legal purposes. It is true as argued by 
learned counsel for the appellant that the 
lower appellate Court was in error in 
accepting the theory of female Kartaship 
of a joint Hindu undivided family and the 
decision of the Nagpur High Court 
reported in AIR 1947 Nag 178 on which 
reliance is placed in its support is no 
longer good law. It is now well settled 
that a widow cannot be a Karta of a 
joint family. The decision of the Supreme 
Court in AIR 1966 SC 24. Commr. of In- 
come Tax, Madhya Pradesh v. Seth 
Govindram. Sugar Mills on the point 
runs as follows: 

“Under the Hindu Law coparcener- 
ship is a necessary qualification for the 
managership of a joint Hindu family. A 
widow is not a coparcener, she has no 
legal qualification to become the manager 
of a joint Hindu family. A widow of a 
coparcener cannot, therefore, be a Karta 
of the joint Hindu family consisting of 
three widows and two minors.” 

While so holding the Supreme Court has 
overruled tte decision in AIR 1947 Nag. 
178. Despite this error he is correct in 
his ultimate conclusion that the plaintiff’s 
mother in her capacity as natural guar- 
dian of her minor son was managing the 
joint family properties comprising the 
minor’s interest as well as her own, 
and as such, she was in a position 
to represent the entire estate both 
of herself and of her minor son and 
in fact did so in the redemption suit, im- 
til possession was wrested from her by 
the defendant in the execution proceed- 
ing. 

U. In these circumstances and in view 
of the legal position it must be held that 
the plaintiff is bound by the decree in 
the redemption suit his mother having re- 
presented the estate fully and suffident- 

ly. 

In the result, therefore, there is no 
merit in this appeal and it must be dis- 
missed. The appellant shall pay the 
costs of this appeal to the respondent 

Appeal dismissed. 
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B. K. PATRA AND S. ACHARYA JJ. 
Ramavtar and others, Appellants v. 
Pop Sing Mahadeb Prasad, Respondent. 

A. H. O. No, 5 of 1963, D/- 30-7-1969, 
against decision of G. K. Misra, J. D/- 
11-9-1963, in M. A. No. 71 of 1961. 

Civil P. C. (1908), Ss. 40 and 42 
Transfer of decree for execution in 
another State — Powers of transferee 
court — It cannot regulate substantive 
righte and liabilities of parties — Money 
decree passed by Calcutta High Court in 
Original side • — Decree transferred to 
court in Orissa for execution — Judg- 
ment-debtor praying for instalments tmder 
S. 13 of Orissa Money Lenders Act — • 
Orissa Court held could not grant instal- 
ments — For the application of the Orissa 
Act money lending must have been 
transacted in State of Orissa — (Debt 
Laws — Orissa Money Lenders Act (3 of 
1939), S. 13). 

Under S. 40, C. P. C. the transferee 
court has to execute the decree by follow- 
ing the procedure prescribed by noles in 
its own State and the powers referred to 
in S. 42 purport only to mean the powers 
of the executing court in relation to the 
procedure to be followed and not in rela- 
tion to the substantive law applicable in 
execution of the decree. Those sections are 
purely procedural, laying down only -the 
adjective law for the execution of the 
decree. They do not regulate the substan- 
tive rights and liabilities of the parties 
which were settled and determined in 
the transferor Court in accordance vnth 
the substantive law in force in that State. 
Such rights and liabilities cannot again 
be subjected to and/or regulated by the 
law of the State to which the decree is 
sent only for execution. AIR 1948 Pat 245 
& AIR 1953 Mys 37 Rel. onu 

(Para 3) 

Thus where a money decree was pass- 
ed by Calcutta High Court in Original 
Side and when that decree, on transfer, 
was pending in the court in Orissa, the 
judgment-debtor prayed for instalments, 
under Section 13 of the Orissa Moiiey 
Lenders Act, the Orissa Court could not 
grant instalments, because the provisions 
of Orissa Money Lenders Act would not 
be applicable for granting relief to any, 
debtor in the State of Orissa, unless 
such person becomes debtor by the money 
lending transacted in the State of Orissa. 

(Paras 3. 4) 

Cases Referred: Chronological. Paras 
£1953) AIR 1953 Mys 37 (V 40)= 

HiR (1952) Mys 312, Basheer 
Ahamed v. G. Padmanabha KamatK 3 
'CI948) AIR 1948 Pat 245 (V 35)= 
ilLR 26 Pat 307, Inderchand Kajri- 
wal V. Bansropan Sahu 3 

IM/JM/E380/69/HGP/M 


(1942) AIR 1942 Pat 128 (V 29)= 

23 Pat LT 87, N. V. Ranganan- 
dham v. M, Ponnacharamma , 3 
(1913) ILR 36 Mad 108=21 Mad LJ ■ 

•777, Sreekrishna Doss v. Alumbi 
Ammal - 3 

(1890) ILR 17 Cal 491, Tincourie ' 

Dawn v. Debendra Nath 3 

A. K. Rao, for Appellants; B. K. Mo- 
hanty, for Respondent. 

ACHARYA, J.; This is an appeal by 
leave from the judgment of Hon’ble Mr. 
Justice G. K, Misra (as he then was) m 
Miscellaneous Appeal No. 71 of 1961. 

2. The facts of the case, in diort, are 
as follows: 

A decree was passed by the Calcutta 
High Court in the Original Side for 
Es. 16,765-69 nP. inclusive of interest at 
6 per cent When the said decree on 
transfer was pending in execution in the 
court of the Subordinate Judge of Bsda- 
fiore, the judgment-debtor prayed for in- 
stalments under Section 13 of the Orissa 
Money-Lenders Act (hereinafter referred 
to as the Orissa Act) on which Misc. 
Case No. 72 of 1960 was started. The said 
Misc. case having been dismissed on 8-7* 
11961 the judgment-debtor preferred Misc, 
Appeal No. 71 of 1961 in this court which 
was heard and dismissed by a Single 
Bench of this court and hence tiiis appeal, 

3, The only question for consideration 
5s whether a transferee court in Orissa in 
executing such a decree passed in a court 
in Bengal would have to follow the pro- 
visions of the Bengal Money-Lenders Act 
or that of the Orissa Act. Mr. A. K, 
Bao submits that as the decree is pending 
execution in a court in Orissa the pro- 
visions of the Orissa Act would apply 
and can be followed by the transferee 
court in this case. IVIr. Bao contends that 
on the provisions of Sections 40 and 42 
of the Civil Procedure Code the transferee 
court in Orissa has to foUow the law for 
such transactions in force in this State 
and as such could grant instalments under 

. &e Orissa Act. 

/' Section 40, C. P. C, lays down that a 
decree which is sent for execution to a 
court in another State shall be executed 
in such manner as is prescribed by rules 
in force in that State, It therefore states, 
that the transferee court has to execute 
the decree in follo'wing the procedure 
prescribed by rules in its own State. Sec- 
tion 42 lays down the powers of a coiurt 
Sn executing a decree transferred to it. 

Now it is well settled that the ’powers’ 
referred to in Section 42, C. P. C. purport 
only to mean the powers of the execut- 
ing court in relation to the procedure to 
be followed and not in relation to ^e 
substantive law. applicable in execution 
of the said decree. So therefore, the pro- 
visions of Sections 40 and 42, C. P, C. 
are purely procedural, laying down only 
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the adjective law for the execution of the 
decree and cannot therefore regulate the 
substmtive rights and liabilities of the 
concerned parties which were settled and 
determined in the court which transferr- 
ed the decree in accordance with the 
substantive law in force in that State, 
and as suA cannot again be subjected to 
and/or regulated by the law of tiie State 
to which the decree is sent only for exe- 
cution. 

In Inderchand Kajriwal v. Bansropan 
Sahu, AIR 1948 Pat 245 a Division Bench 
of the Patna High Court in consonance 
with the court’s decision in N, V. Ranga- 
nandham v. M. Poimacharamma, AIR 
1942 Pat 128 and the decidon of the Cal- 
cutta High Court in Tincourie Dawn v. 
Debendra Nath (1890) ILR 17 Cal 491 and 
that of the Madras High Court in Sree 
Krishna Doss v. Alumbi Ammal (1913) 
HR 36 Mad 108 held as follows: 

"Hence it may be said that the pre- 
ponderance of judicial authority appears 
to be in favour of view that the trans- 
feree Court in executing the decree trans- 
ferred to it for execution has to do so 
in accordance with the law of procedure 
obtaining in that Cou^ but has to deter- 
mine the rights and liabilities of the par- 
ties in accordance with the substantive 
law obtaining in the Court which passed 
the decree, that Is to say. the transferor 
Court.” 

The Patna decision has been followed 
with approval in Basheer Ahamed v. G,. 
Padmanabha Kamath, AIR 1953 Mys 37. 

4. Mr, Rao further contended that it 
is evident from the Preamble of the 
Orissa Act that the provisions of the said 
Act would be applicable for the purpose 
of granting relief to any debtor in the 
State of Orissa. We cannot also accept 
this contention of Mr. Rao, The Preamble 
is worded as follows; 

"Whereas it is expedient to regidate 
money-lending iransactions and to grant 
relief to debtors in the State of Orissa; 
it is hereby enacted as follows; ” 

From the above it is evident that the 
purpose of enacting _ the said Act is to 
regulate money-lending transactions in 
the State of Orissa and to grant relief 
to debtors in this State. Therefore, the 
primary purpose of the_ Act is to regulate 
money-lending transactions in the State 
of Orissa and in doing so to grant relief 
to debtors in the State of Orissa. As it 
is an Act regulating money-lending trans- 
actions in ■^e State of Orissa, its provi- 
sions would not affect the money-lending 
transactions which were transacted outside 
the State of Orissa. Naturally therefore the 
‘debtors’ referred to in the Preamble, in 
the context in which the word appears 
therein, would mean only such persons 
who become debtors by the money 
lending transactions in the . State of 


Orfesa. Thus the above contention of 
Mr. Rao is fallacious. 

Mr. ■ Rao did not have any other point 
to urge in this appeal. 

_ 5. On the discussions and considera- 
tions made above, we do not find any 
merit in this appeal which is hereby dis- 
missed with costs. 

6. PATKA, J.: I agree. 

Appeal dismissed. 


AIR 1970 ORISSA 37 (V 57 C 16) 

G. K. MISRA, C. J. 

AND R. N. MISRA, J. 

Controller of Estate Duty, Bihar and 
Orissa, Applicant v. K. lingamurti and 
another. Respondents, 

Special Jurisdiction Case No. 103 of 
1964, D/- 23-7-1969. 

Wealth Tax Act (1957), S. 50A— Rehef 
in respect of {dft tax paid — Assessee is 
entitled to relief in respect of the amount 
paid as t^ under S. 18 (1), Gift Tax Act, 
1958 (as it stood before amendment) and 
the ten per cent credit given to him under 
that section cannot he deducted therefrom 
*— Assessee cannot be penalised in respect 
of the ten per cent credit given to him 
for maMng a voluntary payment of tax 
and which can in no circumstance con- 
stitute gift tax — Gift Tax Act (1958) 
(before amendment), S. 18 (1). 

(Paras 4, 5) 

D. Mohanty, for Applicant; S. C. Roy 
and P. V. B. Rao, for Respondents. 

G. K. MISRA, C. J.; 'The question 
referred by the 'Tribunal for the opinion 
of this Court runs thus; 

"Whether in the facts and circum- 
stances of the case, the amount to be de- 
ducted under Sec. 50A of the Estate 
Duty Act, had been correctly determined 
by the Tribunal at Rs. 3200/- 

2. The relevant facts appearing from 
the order of reference may be stated in 
brief. The deceased K. Buchiraju, who 
died on 5-8-61 had made two gifts of 
Rs. 40,000/- each to his two grandsons 
separately on 21-10-57. The deceased de- 
posited Rs. 6400/- as' advance gift tax 
imder section 18 of the Gift Tax Act. The 
gift tax payable was determined at 
Rs. 3200/-. At the time of assessment he 
was given credit to the tune' of Rupees 
640/- which represents 10 per cent of the 
amount deposited- The total amount 
available for gift tax was Rs. 7040. The 
assessee took a refund of Rs. 3840/-. 

Section 50A of the Estate Duty Act 
makes a provision that where tax has 
already been paid imder the Gift Tax Act 
in respect of gift of any property which 
is also in cluded in the estate of the 
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donor as property passing under the Es- 
tate Duty Act. the estate duty payaWe 
shall be reduced by an amount equal to 
the amount of ^ft tax paid in respect of 
such property under the Gift Tax Act. 
The subject-matter of the aforesaid two 
gifts was talcen into consideration for 
assessment of estate duty. The question 
for consideration was as to the amount 
of gift tax to be allowed as a deduction 
from the estate duty. 

The Assistant Controller and the Ap- 
pellate Controller held that the sum 
deductible was Rs. 2560/- and not Rupees 
3200/-. The Tribunal took the contrary 
view. It was of opinion that the assess- 
able gift tax was Rs. 3200/- and that 
amoimt should be deducted. 

3. The question for consideration Is 
whether Rs. 2560/- or Rs. 3200/- is to be 
deducted towards gift tax. This neces- 
sitates an examination of Section 18 (1) 
of the Gift Tax Act and Section 50-A of 
the Estate Duty Act. 

4. Section 18 fl) of the Gift Tax Act 
(as it stood at the relevant time before 
amendment), so far as material, runs 
thus: 

‘T8 (I). If a person making a taxable 
gift of the value of not less than 
Rs. 10,000/- pays into the treasury in the 
case of a taxable gift made before 16th 
day of July, 1958. before the 1st day of 
August 1958. and in the case of any 
other taxable gift, within 1 5 days of Ms 
making the gift, an amount calculated in 
the manner specified in sub-section (2), 
he shall at the time of assessment under 
section 15, be credited, in addition to the 
amount so paid, for an amount equal to 
10 per cent of the amount so paii" 
Clearly, the gift tax payable by the 
assessee was Rs. 3200/-. For Ms volun- 
tary payment witMn 15 days of his mak- 
ing the gift he was given a credit and he 
is not to be penalised. The ten per cent 
of the amount credited to him would in 
no circumstances constitute a gift tax. 

To take the contrary view would lead 
to fantastic results. Acceptance of such 
a view would mean that voluntary pay- 
ment witMn 15 days would entail punish- 
ment That is not the provision of the, 
law. Credit is given to the tune of 10 
per cent for the good conduct evinced by 
the assessee. 

5. If this construction of section 18 is 
accepted, then the question becomes sim- 
ple and what is to be deducted under sec- 
tion 50A of the Estate Duty Act is clear. 
Only the gift tax would be deducted and 
not the 1 0 per cent given by way of cre- 
dit Section 50A of the Estate Duty Act, 
already quoted reads as follows: 

"50-A- — Relief from estate duty where 
. gift tax has been paid: Where tax , has 
been paid under the Gift Tax Act, 1958, 


in respect of gift of any property and 
the property is also included in the estate 
of the donor as property passing under 
this Act. then, notwithstanding anything 
contained in tMs Act, the estate duty 
payable under this Act shall be reduced 
by an amount equal to the amount of 
gift tax paid in respect of any such pro- 
perty under that Act.” 

The assessee paid a gift tax of Rs. 3200/-, 
and accordingly from the estate duty 
payable by him only Rs. 3200/- is to be 
deducted. 

6. In our opinion, the Tribunal took 
the correct view. We would accordingly 
answer the question in the affirmative. 
There will be no order as to costs. 

7. R. N. MISRA, J.: I agrea 

Answered in affirmative. 


AIR 1970 ORISSA 38 (V 57 C 17) 

G. K MISRA. C. J., 

AND R. N. MISRA, J. 

Bhajuram Ganapatram, Applicant v. 
Commissioner of Income Tax, Bihar & 
Orissa; Respondent. 

Special Jurisdiction Case No. 37 of 1964. 
D/- 23-7-1969. 

Income-tax Act (1922), S. 28 — ^Imposi- 
tion of penalty for concealment of income 
— No evidence recorded in penalty pro- 
ceedings Order based on decision in 
assessment proceedings — Penalty is not 
validl.v imposed. (1961) 42 ITR 129 (Pat) 
and (19G3) 48 ITR 324 (All) Dissented 
from — (Evidence Act (1872), Ss. 3 and 101- 
104). 

An order imposing penalty on the 
assessee for concealment of income with- 
out any- evidence in the penalty proceed- 
ings to ^ow that there was sudi conceal- 
ment and based on the final decision in 
the assessment proceeding itself is not 
a valid order. (Para 10) 

It is clear from sub-ss. (1) (c), (3) and 
(4) that penalties are placed on analog- 
ous footing with offences, that file penalty 
proceeding is altogether a different pro- 
ceeding and starts after the assessment 
•proceeding is closed and that in the 
penalty proceeding itself the assessee 
Siould be given a reasonable oppoiiunity 
of being heard, at the stage of imposition 
of penalty. It follows therefore, as a 
lo^cal corollary, that the conclusion 
reached in the assessment proceeding, 
though it could be talcen into considera- 
tion, would not, by itself, be enough to 
hold that the assessee concealed his in- 
come or deliberately furnished inaccurate 
particulars of such income under S. 28 
(1) (c). Other evidence de hors the con- 
dusion made in the assessment proceed- 
ing would be relevant and admissible, and 
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on the basis of such evidence it is open 
to the autliorities during the penalty 
proceeding to say that toere was con- 
cealment. OParas 4, 5) 

Penalty proceedings are in the nature 
of quasi criminal proceedings and the 
onus is on the department to establish 
the necessary ingredients under S. 28 (1) 
(c). In section 3 of the Evidence Act, 
there are three expressions ’'prove”, "dis- 
prove” and "not proved”. In the assess- 
ment proceedings the assessee might have 
failed to prove his case that the ques- 
tioned income is not his, hut that will 
not prove the contrary,, namely that it 
has been established by the department 
that such income is concealed income. 
Different conclusions emerge when the 
onus is placed either on the assessee or 
on the department to establish that the 
income had been concealed. Failure on 
the part of the assessee to prove his own 
case does not mean that the department 
succeeds in establishing its case that there 
was concealment of income or rurnishing 
inaccurate particulars of such income. 
Am 1959 Bom 96 and (19671 64 ITR 388 
(A. P.) and (1963) 47 ITR 434 (Kerl and 
AIR 1968 Cal 345 and (1965) 56 ITR 126 
(Guj) and (1969) 73 ITR 26 (Mad) and 
Am 1969 Madh Pra 72 and AIR 1960 Pat 
252 ReL on; (1961) 42 ITR 129 (Pat) and 
(1963) 48 ITR 324 (All) Dissent. 

(Paras 4, 5) 

Cases Referred; Chronological Paras 
(1969) Am 1969 Madh Pra 72 (V 56) 

= 1969 MPLJ 41, Commr. of Income 
Tax, M. P. V. Champalal 6 

(1969) 1969-73 ITR 26 = (1969) 2 
ITJ 1 (Mad). P. S. S. Bommanna 
Chettiar v. Commr. of Income Tax, 
Madras 6 

(1968) Am 1968 Cal 345 (V 55)= 
1967-65 ITR 95, Conunr. of Income 
Tax (Central), Calcutta v. Anwar 
Ali 6 

fl967) 1967-64 ITR 388= (1967) 1 
Andh LT 364, Commr. of Income 
Tax, E. P. T. A, P. v, Ramaswamy 
Chetty 6 

(1965) 1965-56 ITR 126 = 1964-2 
ITJ 526 (Guj), Commr. of Income 
Tax Gujarat V. L. H. Vora 6 

(1963) 1963-48 ITR 324 (All). Lai 
(Zhand Gopal Das v. Commr. of 
Income Tax, U. P. & V. P. 7, 8 
(1963) 1963-47 ITR 434 (Ker). Kerala 
Maney and Co. v. (2ommr. of L T. 
Kerala S 

(1961) AIR 1961 SC 609 (V 48) = 

(1961) 41 ITR 425, C. A. Abraham 
V. Income Tax. Officer Kottayam 8 
(1961) 1961-42 ITR 129=ILR 40 Pat 
571, Murlidhar Tejpal V. (3ommr. 
of Income Tax !7. 

(1960) AIR I960 Pat 252 (V 47) « 

{I960) 38 ITE 523, Kh e m raj 


Chaggan Lai v. Co mmr , of Income 
Tax B. & O. jg 

(1959) AIR 1959 Bom 96 (V 46)= . 

ILR (1958) Bom 1162, Commr. of 
Income Tax, Ahmedabad v. Gokul- 
das 5 

D. Bhuvan, for Applicant; D. Mohanty. 
for Respondent 

G. K. MISRA, C. J.t The question 
referred to this Court by the Tribunal, 
under section 256 (1) of the Income Tax 
Act. 1961. runs as follows: 

"Whether in the facts and circumst- 
ances. penalty under section 28 (1) (c) of 
the Income Tax, Act 1922, has been valid- 
ly imposed”. 

2. The facts out of which this ques- 
tion of law arises may be stated in briel 
The assessment year is 1953-54. The 
assessee was a Hindu Undivided Family 
of which one Ganapatram was the Karta, 
During the accounting year, on 20-7-52, 
the following credit appeared in the cash 
book of the assessee: 

Jankibai, mother of 

Ganapatram Rs. 10,000/- 

Lakshmi Bai, wife of 
Ganapatram .... Rs. 4,000/- 

Rukmini Bai. widowed 
daughter-in-law of 

Ganapatram .... Rs. 4,000/- 

Ginni Bai, wife of 
grandson of Ganapat- 
xam .... Rs. 2000/- 


Rs. 20,000/- 

The assessee asserted that this sum of 
Rs. 20,000/- belonged to the four ladies. 
This contention was rejected all through. 
A tippa book was produced at a certain 
stage. It was held to be not genuine. The 
Siun of Rs. 20.000/- was accordingly added 
to the income of the assessee. There- 
after. tlie Income-Tax Officer started a 
proceeding imder Section 28 (3) of the 
Income Tax Act, 1922 and imposed a 
penalty of Rs, 4000/- imder section 28 (1) 
(c). Tlie appeals filed by the assessee 
before the Appellate Assistant Commis- 
sioner and the Tribunal failed on merits. 
The Tribunal, however, reduced the 
quantum of penalty to Rs. 2000/-, 

3. As appears clearly from the order 
of the Tribunal there was no other evi- 
dence before the authorities in the 
penalty proceedings showing that the 
assesses concealed this sum of Rs. 20,000/- 
as being his own income. The entire con- 
clusion is based on the final decision 
made in the assessment proceeding itself. 
The point of law that arises is whether 
penalty can be imposed vinthout further 
evidence to establish that there was con- 
cealment of the income or that the asses- 
see deliberately furnished inaccurate par- 
ticulars of such income. 

4. Section 28 (1) (c) of the Income 
Tax Act, 1922, runs thus; 
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"If the Income Tax Officer, the Ap- 
pellate Assistant Commissioner, or the 
Appellate Tribunal in the course of any 
proceedings tmder this Act is satisfied 
that any person 

« Ki 

(c) has concealed the particulars of his 
income or deliberately furnished inac- 
curate particulars of such income, he or it 
may direct that such p^son shall pay by 
way of penally. . . 

The rest of the proviaon need not be 
quoted. Sub-section (3) of Section 28 lays 
down that 

"no order shall be made under sub-sec- 
tion (1) or sub-section (2) unless the asses- 
see or partner, as the case may he, has 
been heard, or has been given a reason- 
able opportimity of being heard”. 

It would clearly appear from the afore- 
said two provisions that the penalty pro- 
ceeding is altogether a different proceed- 
ing and starts after the assessment pro- 
ceeding is closed. In the penalty pro- 
ceeding itself the assessee is given a 
reasonable opportunity of being heard. 

Sub-section (4) of section 28 enacts that 

"no prosecution for an offence under 
this Act shall be instituted in respect of 
the same facts on which a penalty has 
been imposed under this section.” 

This sub-section gives a dear indication 
that penalties are placed on analogous 
footing with offences. 

5. There is a conflict of authorities as 
to the nature of these penalty proceed- 
ings and as to the party on whom the 
onus lies, to establish the requirements 
of section 28 (1) fc) of the Act. The 
view, of which AIR 1959 Bom 96, I. T. 
Commissioner, Ahmedabad v. Gokuldas, 
is the best exponent, is that these penal- 
ty proceedings are in the nature of quasi- 
criminal proceedings and the onus is on 
the department to establish the necessary 
ingredients imder section 28 (1) (c). This 
view prima fade seems to be rational. As 
has already been observed, a penalty pro- 
ceeding is different from an assessment 
proceeding and is not a mere formality. It 
starts after the assessment proceeding is 
over and furthermore, reasonable oppor- 
tunity of being heard is given to the 
assessee again at the stage of imposition 
of penalty. 

It follows, as a logical corollary, that 
the condusion reached in the assessment 
proceeding would not by itsdf be enough 
to hold that the. assessee concealed his 
income or deliberatdy furnished inac- 
curate particulars of such income under 
section 28 (1) (c). Doubtless the deri- 
sion in the assessment proceeding can be 
taken into consideration in the penalty 
proceeding; but by itself it would not be 
enough, to establish the necessary ingre- 
dients. Other evidence de hors the con- 


clusion made in the assessment proceed- 
ing would be relevant .and adihissible, 
and on the basis of such evidence it is 
open to the authorities during the penal- 
ty proceeding to say that there was con- 
cealment. This appears apparent from 
the provision made in sub-section (3) tliat 
the assessee will be given a reasonable 
opportunity of being heard. 

In this connection, it should be remem- 
bered that in section 3 of the Evidence 
Act, there are three ejqDressions "prove", 
"disprove” and "riot proved”. In -the assess- 
ment proceedings the assessee might have 
failed to prove his case that the question- 
ed income is not his, but that will riot 
prove the contrary, namely that it has 
been established by the department that 
such income is concealed income. Dif- 
ferent conclusions emerge when the onus 
is placed either on the assessee or on the 
department to establish that the income 
had been concealed. Failure on the part 
of the assessee to prove his own case does 
not mean that the department succeeds 
in establishing its case that there was con- 
cealment of income or furnishing inac- 
curate particulars of such income. This 
is the analysis, on tiie basis of which it 
was held in the aforesaid Bombay case 
that the penalty proceeding must be 
treated as a quasi criminal proceeding and 
the department must establish the neces- 
sary ingredients under section 28 (1) (c). 

6. The Bombay dedrion has been fol- 
lowed in subsequent cases: 

(1967) 64 ITR 388 (AP), Commissioner of 
Income Tax, E. P, T. A. P. v. Rama- 
swamy Chetty; (1963) 47 ITR 434 (Ker), 
Kerala Maney and Co. v. Commissioner 
of I. T. Kerala; (1967) 65 L T. R. 95 
— (AIR 1968 Csd 345), Commissioner of 
Income Tax (Central) Calcutta v. Anwar 
Ali; (1965) 56 I. T. R. 126 (Guj), Commis- 
sioner of .Iricome Tax, Gujarat v. L. H. 
Vora; (1969) 73 I. T. R, 26 (Mad), P, S. S, 
Bommanna Chettiar v. Commissioner of 
Income Tax, Madras; APR 1969 Madh 
Pra 72, Commissioner of Income Tax, 
M. P. V. Champalal and AIR • 1960 Pat 
252, Khemraj Chaggan Lai v. L T. Com- 
missioner, Bihar & Orissa. , ■ 

7. The contrary view is reflected in 
(1961) 42 I. T. R. 129 (Pat), Murlidhar 
Tejp^ V. Commissioner of iricome Tax, 
Patna and (1963) 48 1. T. R. 324 (All), 
Lai Chand Gopal Das v. Commissioner 
of Income Tax U, P. & V. P. The Allaha- 
bad High Court has more or less consis- 
tently adhered to this view. It goes by the 
plain wording of the section. 

8. After giving om* anxious considera- 
tion to the two views, we have no doubts 
in our mind that the view expressed by 
the Bombay High Court and consistently 
followed thereafter by most of the High 
Courts represents the correct law. In 
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(1963) 48 L T. B. 324 (AU) reference was 
made to AIR 1961 SC 609, C. A. Abraham 


V. Income Tax Officer, Kottayam, and it 
was deduced that the Supreme Court 
decision supported the theory that penal- 
ty. proceediiiRs are- in the nature of as- 
sessment proceedings and are not of a cri- 
minal nature. With respect we must say 
that we are unable to see anything in 
the Supreme Court decision to support 
such a conclusion. In the Calcutta and 
Iiffadras decisions cited above, the afore- 
said Supreme Court decision has been 
distinguished and it was rightly observed 
that it throws no light on the question at 
issue. 

9. Examined in the light of the afore- 
said dictum the Tribunal's view that the 
assessee knew his income cannot be sui> 
ported. In support of this conclusion reli- 
ance was placed merely on the decision 
in the assessment proceeding. The depart- 
ment made no endeavour to prove that 
there was any concealment. It is one 
thing to discard the explanation of the 
assessee in the assessment proceeding; it 
is altogether a different thing to say 
that concealment has been established. 
The Tribunal therefore wrongly held that 
the assessee was liable to pay penalty. 

10. On the aforesaid analysis, we 
woiild answer the question by sajdng 
that in tlie facts and circumstances of 
this case, penalty under Section 28 (1) (c) 
of the Income Tax Act 1922, has not been 
validly imposed. The referrace is ans- 
wered accordingly. In the circumstances 
there will be no order as to costs. 

11. R. N. IVIISRA, J.: I agrea 

Reference answered. 


AIR 1970 ORISSA 41 (V 57 C 18) 

G. K. MISRA. C. J. 

AND R N. MISRA. J. ^ 

Balasore Mumdpality, Petitioner v. 
State of Orissa and others. Opposite Par- 
ties, 

Original Jurisdiction Case No. 154 of 
1965, D/- 5-8-1969. 

Constitution of India, Art. 220 — ■ Prh^ 
ciples of natural justice — Violation of, 
by Chairman of a Mrmicipality — Order 
set aside by Government in appeal with- 
out hearing Chairman — ^High Court 
when will not interfere with appellate 
order, stated. 

The Chairman of a Municipality held 
enquiry against the municipal employee 
on charges, amongst others, of abusing 
the Chairman and showing insubordina- 
tion to him. It that enquiry, the Chair- 
mnp relied upon his own evidence, and 
held the delinquent guilty and dismissed 
him On appeal by the delinquent, the 
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State Government reinstated him. The 
Chairman, thereupon, applied under Arti- 
cle 226 contending that the appeal was 
heard by Government witiiout any notice 
to him and as such there was a violation, 
of the principle of natural justice. 

Held that the Chairman was not entitl- 
ed to any hearing at the appellate stage. 
Even if he were entitled to a hearing, the 
High Court would not interfere with the 
order of Government when the Chair- 
man himself did not act in accordance 
with the principles of natural justice and 
no failure of justice had been caused by 
the appellate order directing a fi^sh en- 
quiry by a person other than the Chair- 
tuan, (Para 12) 

The rules of natural justice vary with 
the^ varying constitution of statutory 
bodies and the rules of natural justice al- 
leged to have been contravened should 
be decided not rmder any pre-conceived 
notions but in the light of the statutory 
rules and provisions. Though a person^ 
hearing is essential at the primary stage 
of enquiry, at later stages, like appe^ 
or revisions, personal hearing cannot be 
given if the rules do not so permit. AIR 
1957 SC 648 and AIR 1958 SC 398 and 
AIR 1967 Cal 321 Rel (Para 6) 

The Chairman In the instant case had 
a bias in the enquiry. He was the com- 
plainant as well as a witness in the case 
and was also the Judge in that very casa 
His order dismissing the delinquent was 
rightly vacated and the High Court would 
not, in exercise of its discretionary power 
under Art. 226 or 227 interfere with the 
appdlate order. AIR 1957 SC 227 and 
AIR 1960 SC 407 Ret 

(Paras 10. 11) 

Cases Referred: Chronological Paras 


(1967) AIR 1967 Cal 321 (V 54)= 

1967 Cri LJ 738, PrafuUa Kumar 

V, Inspector General of Police, 

W. B. 6 

(1960) AIR 1960 SC 407 (V 47)= 

1959- 2 Lab LJ 837, Balwantrai 

V. M. N. Nagrashna II 

(1959) AIR 1959 SC 308 (V 46)= 

1959 SGJ 967, G. Nageshwara 
Rao V. A P. S. R. T. Corpn. 9 

(1959) AIR 1959 SC 1376 (V 46)= 

1960- 1 SCR 580, Nageshwara Rao 

y. State of A. P. 9 

(1958) AIR 1958 SC 398 (V 45)= 

1958 SCR 1240, Nagendranath v. 
Commr. of Hills Division 6 

(1957) AIR 1957 SC 227 (V 44) = 

1957 SCR 359, A M. Allison v. 

B. L. Sen 11 

(1957) AIR 1957 SC 648 (V 44) = 

1957 Cri LJ 1026, F. N. Roy v. 
Collector of Customs Calcutta 6 


D. Mohanty and P. V. Ramdas, for 
Petitioner; Standing Counsel, B. K. Pal, 
B.J. Pal, A. Mohanty, R. K, Mohapatra, 
for Opposite Parties. 
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G. K, MISRA, C. J.; Opposite party 
no. 4 is the Head-clerk-cum-Accountant 
in Balasore Municipality. On 12-6-64 there 
was a quarrel between himself and a 
Municipal Sweeper. He requisitioned the 
services of the Police for protection. On 
6-7-64 the Chairman of Balasore Muni- 
cipality (petitioner) framed 8 charges 
against him in a disciplinary proceeding. 
Charge no. 3 was to the effect that op- 
posite party no. 4 abused the Chairman 
by using insulting words. Charges 4 and 
5 were that he showed insubordination 
to the Chairman. All the charges arise 
out of the incident of 12-6-64. 

On 15-7-64 the delinquent showed cause 
and pleaded not ^ilty. He clearly assert- 
ed that the Chairman was personally 
interested in the case and denied the 
charges of insulting the Chairman and 
insubordination and wanted that the en- 
quiry should be made by some person 
other than the Chairman. He also filed 
an appeal before the State Government 
that the Chairman cannot be the Enquiry 
Officer. Initially, the Chairman granted 
m order of stay but later on he vacated 
it and did not forward the memorandum 
of appeal The Chairman made the en- 
quiry himself and found the delinquent 
guilty of all the charges. Ultimately the 
punishment of dismissal was inflicted. The 
dismissal order was passed on 5-10-64 and 
was to take effect retrospectively from 
29-9-64. 

2, With regard to charge no. 3 , the 
Chairman relied upon his own evidence 
that he was insulted by the delinquent 
and believed his own statement. Against 
the order of punishment opposite party 
no. 4 filed an appeal to the State Gov- 
ernment. On 22-4-65, Government pass- 
ed the following order. 

"I am directed to say that after erne- 
ful consideration of the appeal petition 
dated 24-10-64 of Sri S. C. Sen, ex-Head 
Clerk-cum-accountant of Balasore Muni- 
cipality, Government have been pleased 
to decide that the disciplinary action 
taken by the Chairman against the Head- 
clerk-cum-Accountant is irregular as the 
Chairman, who is the appointing autho- 
rity as well as the discipline^ authority 
of the appellant, has acted illegally by 
becoming the enquiry officer, and that 
his order dated 5-10-64 cannot have re- 
trospective effect from 29-9-64. - Govern- 
ment have, therefore, been , pleased to 
order tliat the appellant be reinstated 
forthwith and the period of his suspension 
and dismissal from duty be treated as the 
period spent on duty. 

The matter of fresh independent en- 
quiry into the incident or conduct of the 
app^ant will be taken up later.” 

Thus, by the Government order the peti- 


tioner was reinstated in service, but there 
was a direction that an enquiry would 
be held by a person other than the Chair- 
man later. In fact, on 3-5-65, the Chair- 
man addressed a letter asking the Dis- 
trict Magistrate to intimate to him the 
person who would enquire into the 
charges framed against opposite party 
no. 4. Aggrieved by the order passed by 
the State Government setting aside the 
order of dismissal passed by the Chair- 
man, the present application under Arti- 
cle 226 of the Constitution has been fil- 
ed. 

3. Mr. Mohanty for the petitioner does 
not dispute that an appeal lies to Gov- 
ernment against the order of dismissal 
passed by the Chairman. The only con- 
tention raised by him is that the appeal 
was heard by Government without any 
notice being given to the petitioner, who 
got no opportunity to justify the order 
of dismissM and as such there was a 
violation of the principle of natural justice 
and the order of Government must ha 
vacated. 

4. Mr. Pal, on the other hand, con- 
tends that the Chairman violated the prin- 
ciples of natural justice, and being an 
administrative functionary the Ch^rman 
was not entitled to any hearing in ap- 
peal; and even if he was entitled to a 
hearing, the High Court should not inter- 
fere when there has been no failure of 
justice. 

5. These contentions require careful 
examination. 

6. The first question for consideration 
is whether the Chairman was entitled to 
any hearing in appeal. Mr. Mohanty was 
unable to place any statutory rule where- 
under a public functionary like the 
Chairman is entitled to a hearing when 
the appeal was heard. Law is well settl- 
ed that the rules of natural .justice vary 
with the varying constitution of statiitory 
bodies and the rules of natural justice al- 
leged to have been contravened should 
be decided not under any preconceived 
notions' but in the light of the statu- 
tory rules and provisions. Where no such 
rule, which could be said to have been 
contravened, is brought to the notice of 
the Court, it is no ground for interference 
either under Artide 226 or .227 simply 
because a Tribunal viewed the matter in 
a light which is not acceptable to the 
Court. 

At the first stage of an enquiry a 
delinquent must be given every opportu- 
nity to defend himself and must be heard 
but once the proceedings have terminat- 
ed, the subsequent stages like appeals or 
rerisions are, in most cases, governed by 
rules and relations which are framed or 
according to practice. Though a personal 
hearing is essential at the primary stage 
of enquiry, at later stages personal hear- 
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Ins cannot be siven if the rules do not 
so permit. Rules of natural justice do not 
necessarily require that there should be 
repeated hearinss at all later stases. 
tSee AIR 1957 SC 648. F. N. Roy v. Col- 
lector of Customs Calcutta; AIR 1958 SC 
398, Nagendra Nath v. Commissioner of 
Hills Division; and AIR 1967 Cal 321, 
Prafulla Kumar v. Inspector General of 
Police, West Bengal 

7. In this case even if the delinquent 
had been the appellant, he was not en- 
titled to a personal hearing at the ap- 
pellate stage on the aforesaid principles. 
The question of having any hearing of a 
Judge or a public functionary does not 
arise at all. The order with the record 
of any judge or public fimctionary acting 
judicially or quasi-judiciaUy is the sub- 
ject-matter of the appeal. That should 
speak for itself and be its own defence. 
Such authorities are not entitled, to any 
hearing either at the appellate or revi- 
aonal stage. Mr. Mohanty’s contention, 
has no substance and is accordingly reject- 
ed. 

8. Even otherwise, the Chairman him- 
self violated the principles of natural jus- 
tice in making the enquiry when charge 
no. 3 directly concerned himself. The 
charge was that he was insulted hy the 
delinquent. The only evidence in support 
of that charge was the statement of the 
Chairman hlmselt The enquiry officer 
thus held the delinquent guilty on his 
own evidence. This is abhorrent to any 
notion of judicial determination. It is 
one of the fundamental principles of judi- 
cial procedure that the person entrust- 
ed with hearing of a case judicially or 
quasi-judidally. should not have perso- 
nal bias. The principles governing the 
doctrine of bias vis-a-vis a judicial tribu- 
nal are; ft) no man shall be judge in his 
own cause and (ii) justice should not only 
be done but manifestly and undoubtedly 
seem to be done. 

9. The same prindples equally apply 
to authorities who have to act even 
quasi-judidally to dedde rights: See AIR 
1959 SC 308 G. Nageswara Rao v. A. P. 
S. R T. Corporation; and AIR 1959 SC 
3376 Nageswara Rao v. State of Andhra 
Pradesh. 


hce. The_ power of the High Court under 
those Articles is discretionary. See AIR 
1957 SC 227 A. M. Allison v. B. L. Sen 
and AIR 1960 SC 407 Balwantrai v. M.N 
Nagrashna. 


1— To sum up: The petitioner was not 
entitled to any hearing at the appellate 
stage by Government. ■ Even if he were 
entitled to a hearing we would not inter- 
fere with the order of Government when 
the Chairman himsdf did not act in ac- 
cordance with the principles of natural 
justice and no failure of justice had been 
caused by the appellate order directing a 
fresh enquiry by a person other than the 
Chairman. 


13. In the result, the application fails 
and is dismissed with costs. Hearing fee 
Rs. 100/- (Rupees one hundred only). 

14. R, N. MISRA, J.t I agree. 

Application dismissed. 


AIR 1970 ORISSA 43 (V 57 C 19) 

B. K. PATRA 
AND S. ACHARYA, JJ. 

Lakhman Kumar Kar, Appellant v. Mst. 
Basanta Kumari and another. Respon- 
dents. 

A. H. O. No. 1 of 1965, D/- 18-7-1969, 
from decision of R. K. Das. J. in S. A- 
No. 407 of 1963, D/- 13-1-1965. 

Administration of Orissa States Order 
(1948), Pr. 4 — Ex-State area of Gang- 
ptur— Hindu Law of Inheritance (Amend- 
ment) Act (1929)— Hindu Women’s Eights 
to Property Act (1937) — Not applicable 
m Gangpur State before merger — ^"Hindu 
Law” in force in that area before merger 
meant uncodified Hindu law and did not 
include amendments made to it from 
time to time in British India — (Consti- 
fation of India, Art. 245 — Parliament — 
Territorial extent of legislative power) — ■ 
(Words & Phrases — "Hindu law— Means 
nneodified Hindu law and not amend- 
ments made to it) — (Civil P. C. (1908), 
Pre. — Interpretation of Statutes— Retros- 
pective operation — Retrospective effect 
given to — Amending Act — Operation 
anterior to date of coming info force of 
main Act not contemplated.) 


10. The Chairman had thus a bias In 
the enquirjr. He was the complainant as 
wd.1 as a witness in the case and was also 
the Judge in that very case. His order 
dismissing the delinquent was rightly 
vacated. 

11. Once we are of opinion that the 
Chairman acted with bias and his order 
was rightly vacated, we would not. in 
exercise of our power under Article 226 
or 227 of the (Constitution, interfere with 
the appellate order passed b.y the Govern- 
ment as there has been no failme of jus- 


One U resident of ex-State of Gangpur 
(now forming part of Orissa) and who 
was separate from his brothers, died in 
1938 leaving behind S. the widow of his 

S re-deceased son K. the two. daughters of 
: (who were plaintiffs in this case), B, 
who was K’s only son, and the disputed 
properties. B died on 11-2-1945 and S died 
in 1953. Thereafter, litigation started in 
respect of the disputed properties be- 
tween the plaintiffs who claimed the entire 
property for themselves, and the d efea- 
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dant who was the grandson of one of the 
separate brothers of U. 

Held that on the death of U his entire 
properties devolved on his grandson B as 
the Hindu Women’s Eights to Property 
Act, 1937 (which imdoubtedly was in 
force in British India at the -time of U’s 
death in 1938) was not in force in Gang- 
pur State; tliat after B’s death in 1945 
lea-ving behind him his two sisters, the 
plaintiffs, and his mother S, those pro- 
perties devolved on the mother who held 
the same as a limited owner and that on 
the latter’s death in 1953 by which time 
the merger had taken place and the pro- 
visions of the Hindu Law of Inheritance 
(Amendment) Act, 1929 and the Hindu 
W^omen’s Eights to Property Act, 1937, 
had been brought into force from 1-1- 
1948 in the ex-State area of Gangpur,. 
the property devolved on the heirs of the 
last full o-wner, namely, B, and that the 
plaintiffs being the sisters of B became 
entitled tmder the 1929 Act to succeed to 
the entire properties. 

(Para 1) 

The list of laws in force in Gangpur 
State (appended to the Administration 
Eeport of the State for 1946-47) showed 
that 'Hindu La-w’ was in force in the 
State before merger. But 'Hindu Law’ 
referred to was the tmcodified Hindu 
Law and did not include aE amendments 
effected to Hindu Law from time to time 
in the adjoining British Indian territory, 
such as the 1929 or 1937 Act. (Para 4) 

The Indian Parliament, which passed 
the 1937 Act, was competent to legislate 
only in respect of territories over which 
it had legislative control and Gangpur 
State was not one of such, territories. 
Where a British Indian Law altered the 
existing uncodified Hindu Law of inheri- 
tance, the same did not automatically ex- 
tend to any area which was not a part 
of British India ' (Para 4) 

The two enactments (the 1929 Act and 
the 1937 Act) came into force in the 
Gangpur ex-State area after merger only 
on 1-1-1948 and not before, as a result of 
para 4 of the Administrative of Orissa 
States Order, 1948. (Para 4) 

Merely because retro^ectiye operation 
is given to the expression "property” in 
S. 2 of the Hindu Women’s Eights to Pro- 
perty (Extension to Agricultural Land in 
Orissa) Act, 5 of 1944, it does not follow 
that, notwithstanding tiie extension of the 
1937 Act and Orissa Act V of 1944 to the 
ex-State area of Gangpur with effect 
from 1-1-1948, these two Acts must be 
deemed to be in force in the ex-State 
area of Gangpur since 1937, for the sim- 
ple reason that retrospective operation 
contemplated by Section 2 of the Act V 
of 1944 cannot t^e one back to the period 
anterior to the coming into force of the 
main Act itself (Para 5) 


The provisions of the 1'937 Act as amend, 
ed by Orissa Act 5 of 1944 came into 
force in the Gangpur ex-State area with 
effect from 1-1-1948. The provisions of 
the 1937 Act were not applicable to a 
widow whose husband died prior to the 
coming into force of the Act; Hence, 
those provisions were not applicable to 
the widow S, who was alive when the 
Act came into force, as her husband had 
died before that date. AIE 1955 Orissa 73 
(SB), EeL on. (Para 6) 

Cases Referred: Chronological Paras 
(1955) AIE 1955 Ori 73 (Y 42) = 

ILE (1955) Cut 113 (SB), Moni 

Dei V. Hadibandhu Patra B 

•B. K. Eay and B, H, Mohanty, for Ap- 
pellant; E. C. Misra and Mrs. A, K. 
Padhi, for Eespondents. 

PATRA, J.: This is an appeal by the 
defendant against a decision of a learn- 
ed Judge of this Court in Second Appeal 
Wo. 407 of 1963, The parties in this liti- 
gation are residents of the ex-State area 
of Gangpur now comprised in the district 
of Sundergarh. One Udhaba Kar, who 
was separate firom his brothers, died in 
the year 1938 leaving behind Sunakha- 
dika, the widow of his pre-deceased son 
Krupa, the two daughters of Krupa who 
are the plaintiffs, Bikram who was 
Krupa’s only son and the disputed pro- 
perties. Bikram died on 11-2-1945 and 
Sunakhadia died in the year 1953. There- 
after litigation started in respect of the 
disputed properties between the plaintiffs 
who claimed the entire property for 
themselves and the defendant who is the 
grandson of one of the separate brothers 
of Udhab. The daim of the plaintiffs is 
that on the death of Udhab his entire 
properties devolved on his grandson Bik- 
ram as the Hindu Women’s Rights to 
Property Act, 1937 (hereinafter referred 
to as Ihe 1937 Act), which undoubtedly 
was in force, in British Intfia at the tiine 
of Udhab’s death in 1938 was not in 
force in Gangpur State; that after B&- 
ram’s death in 1945 leaving behind hto 
his two sisters, the plaintiffs, and his 
mother Sunakhadika, these properties 
devolved on the mother who held the 
same as a limited owner and that on the 
latter’s death in 1953 by which time the 
, merger bad taken place and the provi- 
sions of the Hindu Law of Inheritance 
(Amendment) Act, 1929 (hereinafter 
referred to as the 1929 Act) and the 
Hindu Women’s Rights to Property Act 
1937 had been brought into force 
in the ex-State area of Gangpur, 
the property . devolved on the heirs of 
the last full owner, namely, Bilcram; and 
that the plaintiffs being the sisters of 
Bilcram became entitled under the 1929 
Act to succeed to the entire properties. 
As the defendant had been given posses- 
sion of tlie disputed properties by vir- 
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fue oi an order passed under Section 145 
Cr. P. C, the plaintiffs asked for recor 
yery of possession. 

2. The substantial defence put forward 
on the defendant's side and which found 
Savour with the learned trial Court is 
that by virtue of the provisions of the 
1937 Act which, according to the learn- 
ed Munsif, must be deemed to have been 
in force in the ex-State area of Gangpur 
by 1938 when Uddhab died, half of the 
interest in the suit property devolved on 
Sunakhadika (widow of a predeceased 
son) as a limited owner and the other 
half devolved on Bikrain, the grandson. 
In 1945, when Bikram died, Sunakhadika 
succeeded as mother heir to Bikram’s 
interest, and held it as a limited owner. 
When in 1953 Sunakhadia died, half of 
the interest in the property which Suna- 
khadilia had inherited from Bikram de- 
volved on Bikram’s heirs who by then 
were his two sisters the plaintiffs, and 
the other half to which Sunakhadika had 
succeeded as limited heir of her deceased 
father-in-law Uddhab, devolved on the 
heir of Uddhab who by then, it is not 
disputed, was the defendant. In this 
view of .the case, the learned Munsif 
passed a decree in favour of the plain- 
tiffs only in respect of half of the suit 
property, 

3. On appeal by the pl^tiffs, the first 
appellate court gave the finding that the 
1937 Act was not in force in the ex-State 
area of Gangpur at any time before 1st 
January, 1948 and consequently, the 
claim as put forward by the plaintiffs 
must succeed in toto. He, therefore, al- 
lowed the appeal. His view was con- 
firmed in Second Appeal in the High 
Court. 

4. Mr, B. K, Ray, appearmg for the 
appellant strenuously contested the find- 
ing that the 1937 Act was not in force 
in the ex-State area of Gangpur since 
1937, his contention b^g that our learn- 
ed brother Das, J. failed to draw the pro- 
per inference from the list of laws in 
force in Gangpur State appended to the 
Administration Report of the State for 
the year 1946-47. Entry 10 of the list 
shows that "Hindu Law” was in force m 
the State. The contention of Mr. Ray is 
that "Hindu Law" as mentioned in the 
list must be construed to include all 
amendments effected to Hindu Law from 
time to time in the adjoiinng British 
Tndiqn territory, and that so construed, 
it must be held that tire provisions of the 
1937 Act operated in the ex-State area 
of Gangpur right up from 1937 when it 
was made applicable to the British Indim 
territory. There cannot be any doubt 
that Hindu Law referred to in the Admin- 
istration Report is the uncodified Hindu 
Law. The Indian Parliament which pass- 
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ed the 1937 Act was competent to legis-i 
late only in respect of territories over 
which it had legislative control and Gang- 
pur State was not one of such territories. 
Where a British Indian Law altered the 
existing uncodified Hindu Law of in- 
heritance, the same did not automatically 
extend to any area which was not a part 
of British India. The then Ruler of tte 
State in exercise of his legislative power 
could extend the operation of the Act to 
his territory but, it is conceded on the 
defendant’s side, that this had not been 
done by the then Ruler of Gangpur. After 
the merger of Gangpur State with Britirii 
India with effect from 1-1-1948, the Gov- 
ernment of Orissa, as the delegated 
authority of the Central Government, in 
exercise of its powers tmder the Extra 
Provincial Jurisdiction Act 1947 made an 
order known as the Administration of 
Orissa States Order, 1948, for the pur- 
pose of governing tiie merged areas in- 
cluding the Gangpur State. By para- 
graph 4 of that Order, several enactments 
then in force in British India as specified 
in the Second Schedule to that Order 
were applied throughout the merged area 
and it was further provided that the 
enactments so applied would prevail in 
the merged territories notwithstanding 
anything to the contrary in the laws that 
were in force in those territories prior 
to the coming into force of that order. 
These laws so extended of which a list is 
given in the Second Schedule to the. Order 
include the 1929 Act and the 1937 Act. 
It is, therefore, clear that these two 
enactments came into force in the Gang- 
pur ex-State area only on 1-1-1948 and 
not before. 

5. Another Ingenuous argument put 
forward by Mr. Ray is this; He referred 
to Section 2 of the Hindu Women’s Rights 
to Property (Extension to Agricultural 
Land in Orissa) Act 1944 (Orissa Act W 
of 1944) which may be quoted. 

"2. The expression "property” in the 
Hindu Women’s Rights to Property Act, 

1937, as amended by the Hindu Women’s 
Eights to Property (Amendment) Act, 

1938, in its application to the State of 
Orissa shall include and shall be deem- 
ed always to have included agricultural 
land and the provisions of the said Act 
shall apply and shall be deemed always 
to have been applied to agricidttural land- 
in the said State accordingly.” 

This Act Y of 1944 is one of the Acts 
mentioned In Schedule 2 referred to above. 
Mr, Ray, therefore, argues that in view 
of the retrospective operation given to 
the expression "property” as mentioned 
in section 2 above, it must follow that 
notwithstanding the extension of the 1937 
Act and Orissa Act Y of 1944 to the ex- 
State area of Gangpur with effect from 
1-1-1948, these two Acts must be deemed 
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to be in force in the ex-State area of 
Gangpur since 1937: 

This argument appears to us to be so 
fantastic that it can be rejected outright 
for the simple reason that retrospective 
operation contemplated by section 2 of 
the Act V of 1944 cannot talie one back 
to the period anterior to the coming into 
force of the main Act itselt 

6. The last argument advanced by Mr, 
Ray which is equally untenable is that 
even if the 1937 Act as amended by Act 
V of 1944 be held to have come into 
force in the Gangpur ex-State area with 
effect from 1-1-1948, still, in view of the 
fact, that Sunakhadika was then alive and 
was in possession of the properties which 
at one lime belonged to her father-in- 
law Uddhab, she must by virtue of the 
provisions of Section 3 of the 1937 Act 
be deemed to have succeeded as a limit- 
ed heir to the properties of her father- 
in-law and that on her death in 1953. the 
properties would devolve on the heir of 
her father-in-law Uddhab. In making the 
submissions, Mr. Ray has completely 
overlooked that the la^ full owner in res- 
pect of these properties was not Uddhab 
but Bikram. and that Section 4 of the 
1937 Act makes it quite clear that noth- 
.ing in the Act shall apply to the property 
of any Hindu dying intestate before the 
commencement of the Act There are 
large number of authorities in support 
of the proposition that the provisions of 
the 1937 Act are not applicable to a widow 
whose husband died prior to the coming ' 
into force of_ the Act It is sufficient to 
refer in this connection to a Special 
Bench decision of this Court reported in 
AIR 1955 Orissa 73, Moni Dei v. Hadi- 
bandhu Patra. 

7. All the contentions raised on behalf 
of the appellant fail We would accord- 
ingly dismiss the appeal with costs, 

8. ACHARYA, J.: I agree. 

Appeal dismissed- 


AIR 1970 ORISSA 46 fV 57 C 20) 

G. K MISRA, C. J. 

AND R. N. MISRA, J. 

Niranjan Sahu, Petitioner v. Narasu 
Satpathy a n d others. Opposite Parties. 

O. J. C. No. 1561 of 1968, D/- 17-7- 
1969. 

(A) Constitution of India, Article 226 
•— Other remedy available ^ — 

Election petition under Orissa Gram 
Panchayat Act — Interlocutory Order 
Section 38 of Panchayat Act pro- 
vides appeal only against final orders 
passed under sufa-secs. (1) and (2) — No 
appeal lies against interlocutory order — 
Hence only remed.y is fay application 
nnder Article 226 — (Orissa Gram Pancha- 
yat Act, 1964 (1 of 1965), S. 38). 

(Para 2) 
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(B) Panchayats — Orissa Gram Pancha- 
yat Act, 1964 (1 of 1965), Ss. 35, 37 — 
Civil P. C. (1908), O. 18, R. 17 — O. 18, 
R. 17 applies to trial of election cases— 
Procedure applicable, under Civil P. C„ 
to trial of suit applies to trial of election 
petitions by virtue of S. 35 (1) of Pan- 
chayat Act — Sub-sects. (2) to (9) of Sec- 
tion 35 do not exclude applicability of 
O. 18, R. 17 — O. 18, R. 17 is a proce- 
dure applicable to trial of suits— Examin- 
ing witnesses on oath comes under O. 18, 
R. 17 and also within purview of S. 37 
(d), (Para 4) 

N. V. Ramdas and N. B. K. Murty. for 
Petitioner: Advocate General, B. K. Pal 
and B. Pal, for Opposite Parties. 

G. K. MISRA, C. J.: The petitioner and 
opposite party no. 1 were candidates for 
election of Sarpancii in the Golantha 
Gram Panchayat. The election was held 
on 3-6-67 and the results were publish- 
ed on 9-6-67. Opposite party no. 1 was 
declared elected. The petitioner filed an 
election petition under Section 31 of the 
Orissa Gram Panchayat Act, 1964 (here- 
inafter to be’ called as the Act) for sett- 
ing aside the election of opposite party 
no. I on the ground, amongst others, that 
he was disqualified imder section 25 fl), 
clause (1) of the Act as he was a debtor 
to the Aska Multipurpose Co-operative 
Society. The election petition was regis- 
tered as Misc. Case No. 109 of 1967. It 
was taken up for trial After the close 
of the entire evidence the petitioner fil- 
ed an application for further cross-exa- 
mination of opposite party no. 1 himself 
with reference to a document which was 
called for earlier but produced subsequent 
to his examination on oath. The applica- 
tion was filed under Order 18, Rule 17 
C. P. C. The learned Munsif was of opin- 
ion that Order 18, Rule 17 was not ap- 
plicable to trial of election cases, and as 
such he had no power to grant the 
prayer. The petitioner filed an appeal 
before the District Judge under Section 38 
(4) of the Act. Petitioner’s assertion is 
that no appeal lies, but that the appeal 
had been filed by way of abundant cau- 
tion. The writ application has been filed 
under Articles 226 and 227 of the Consti- 
tution for quashing the order of the 
learned Mxinsif dated 22-7-68. 

2. Mr, Pal raises a preliminary objec- 
tion that an appeal lies against an inter- 
locutory order in an election case before 
the Munsif. To appreciate this conten- 
tion, Section 38 of the Act needs dose 
examination. The section runs thus: 

"38 (1) If the Munsif after maldng such 
enquiry, as he deems necessary, finds in 
respect of any person, whose election is 
called in question by a petition that his 
election was valid, he shall dismiss the 
petition as against such person and may 
award costs at his discretion. 
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(2) If the Munsif finds that the elec- 
tion of any person was invalid, he shall 
either — 

(a) declare a casual vacancy to have 
been created; or 

(b) declare another candidate to have 
been duly elected; 

whichever course appears, in the circinn- 
stances of the case to be more appro- 
priate and in either case, may award 
costs at his discretion. 

(3) All orders of the Munsif shall, sub- 
ject to the provisions of sub-section (4), 
be final and conclusive; 

Provided that the Munsif. 3tnay, on appli- 
cation presented within one month from 
the date of any of the orders made under 
this section by any person aggrieved, 
review such order on any groimd and 
may, pending the decision in review, 
direct stay of operation of such order; 
Provided further that no application for 
rewew under the preceding proviso shall 
lie, if an appeal is preferred in accord- 
ance with the provisions of sub-section (4). 

(4) Any. person aggrieved by an order 
of the Munsif may within thirty days 
from the date of the order, prefer an ap- 
peal in such manner as may be prescrib- 
ed before the District Judge having juris- 
diction who shall after ^ving the par- 
ties an opportunity of being heard, con- 
firm, reverse, alter or modify the order 
of the Munsif and pending disposal of 
such appeal may direct stay of operation 
of the said order.” 

On a perusal of the various sub-sections, 
it is clear that an appeal lies only against 
final orders passed under sub-sections (1) 
and (21, and no appeal lies against an 
interlocutory order. Those very sub-sec- 
tions make provision for awarding of 
costs at the discretion of the Munsif. The 
first proviso to sub-section (3) makes the 
position further clear that the appeal is 
to lie against any order made vmder Sec- 
tion 38. This section makes no provision 
for passing of interlocutory orders. It 
merely conceives of final orders either 
of dismissal or of allowing the election 
petition. We are therefore satisfied that 
there is no substance in the preliminary 
objection. No appeal lies to the District 
Judge, and the only remedy is by an 
application under Article 226 of the Con- 
stitution, 

3. The next question for conrideration 
is whether the view of the learned Mun- 
sif that Order 18, Rule 17, C. P. C. has 
no application to trial of election cases 
is correct. Section 35 (1) of the Act enacts 
that subject to the provisions of the Act 
and the rules made thereunder every 
election petition shall be tried by the 
Munsif as nearly as may be, in accordance 
with the procedure applicable under the 
Code of Civil Procedure. 1908 to the trial 
of suits. Sub-sections (2) to (9) of Sec- 


tion 35 do hot exclude the applicability 
of Order 18, Rule 17 C. P. C. . Section 37 
of the Art enumerates the powers that 
the Munsif shall have when trying elec- 
tion cases.. He would have powers in 
respect of the following matters; 

(a) discovery and inspection; 

(b) enforcing Aie attendance of wit- 
nesses. and requiring the deposit of their 
expenses; 

' (c) compelling the production of docu- 
ments; 

(d) examining witnesses on oath; 

(e) granting, adjournments; 

(f) reception of evidence taken on afS- 
davit. 

_ 4. Order 18 C. P. C. is styled as "Hear- 
ing of the Suit and Examination of Wit- 
nesses”. Order 18 Rule 17 C. P. C. is 
clearly a procedure applicable to the trial 
of suits.^ The powers conferred upon the 
Munsif in section 37 to try election cases 
come under Orders 11, 16. 13, 18, 17 and 
19. Examining witnesses on oath clear- 
ly comes under Order 18. Order 18, R. 17 
in terms says that the Court may 
at any stage of a suit recall any vntness 
who has been examined and may, subject 
to the law of evidence for the time being 
in force, put such questions to him as the 
Court thinks fit flThs also comes within 
the purview of section 37, clause (d), ‘ 
namely, examining the witnesses on oatiL 
We are therefore, clearly, of opinion that 
the learned Munsif wrongly refused to 
exercise his jurisdiction which was vest- 
ed in him. He had powers to follow 
Order 18, Rule 17 C. P. C., and imder a 
misconception of law he was of the view 
tliat he could not exercise such powers. 
We will accordingly quash his order. 

5. Order 18. Rule 17 C. P. C. itself 
says that the power is discretionary with 
the Court. The case must accordingly go 
back to the Munsif to examine, in the 
facts and circumstances of this case, whe- 
ther he would exercise his discretion to 
allow the prayer of the petitioner to 
resummon opposite party no. 1 for fur- 
ther cross-examination. 

6. Ih the result, the application Is al- 
lowed with costs against opposite party 
no. 1. Hearing fee of Rs. 100/- (one him- 
dred). There will be no order as to costs 
against the State. 

7. E. N. MISRA, J.: I agree. 

Application allowed. 
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Penal Code (1860), Ss. 441. 447 — In- 
tent to annoy etc., must be the aim of 
entry — • Natural consequence of entry 
and Imowledge of such consequence not 
sufficient — - Dominant intention to asseirt 
possession — - Assertion resulting in an- 
noyance to complainant — Entry could 
not be said to be criminal trespass. 

In order to establMi that the entry of 
the accused on fee complainant’s property 
was wife intent to annoy, intimidate or 
insult within fee meaning of Ss. 441 
and 447, Penal Code, it is necessary for 
fee Court to be satisfied feat causing such 
annoyance, intimidation or insult was fee 
aim of the entry. It is not suffldent. to 
show merely feat fee natural consequence 
of the entry was likely to be annoyance, 
etc. and feat this likely consequence wm 
known to the persons entering. In decid- 
ing whether the aim of fee entry was 
fee causing of such annoyance, eta fee 
Court has to consider all fee relevant cir- 
cumstances, including fee presence of 
knowledge that its natural consequences 
would be such annoyance, and including 
also the probability of something else than 
fee causing of such intimidation being 
fee dominant intention which prompted 
the entry. AIR 1964 SC 986, ReL on. 

(Para 5) 

Accused was serwng as gomasta-jhan- 
kar under the complainant for 7 or 8 
years and claimed to have been given 
the piece of land in question towards his 
remuneration; while the complainant said 
that he was giving five pudugs of paddy 
every year as remuneration. There was 
no dear finding whether fee remunera- 
tion consisted of paddy, as alleged by fee 
complainant, or fee land had been given 
as asserted by the accused. In the dr- 
cumstances, when all feat the accused 
did was to plough fee land and spread 
manure asserting feat he had been in 
possession of feat land in lieu of his 
wages, it will not be reasonable to con- 
dude that fee dominant inteniion of 
making the entry was to annoy the com- 
plainant. On the other hand, the domi- 
nant intention in all probability was to 
assert possession over fee land. Merdy 
because by such assertion annoyance 
resulted to the complainant, it could not 
be said that fee trespass amoimted to cri- 
minal trespass punishable u/s 447 I. P. C. 

(Para 5) 

Cases Referred; Chronological Paras 
(1964) AIR 1964 SC 986 (V 51)= 

1964 (2) Cri U 57, Smt. Maferi 

V. State of Punjab 5 

P. V. B. Rao, for Petitioners; B. Naik, 
for Opposite Party, 

ORDER: Each of fee petitioners has 
been convicted u/s 447 I. P. C. and sen- 
. fenced to a fine of Rs. 20/-; in default, 
to undergo S. L for one week. 


2. The complainant’s case, in brief, is 
that as ex-jhanlcar of village Srigida, he 
was all along in possession of the jhanlcar 
service lands situate in fee village. For 
some time, he engaged petitioner no. 1 
to work as gomasta-jhanlcar under hlTn 
on payment of five pudugs of paddy per 
year as his wages. Subsequently, when 
petitioner no, 1 stopped worldng as goma- 
sta, he stopped payment of his remunera- 
tion. On the date of occurrence, it is 
alleged that petitioner no. 1 along with 
his relations fee other petitioners, tres- 
passed into fee disputed land which is a 
part of the jhankar lands in possession 
of fee complainant, ploughed it and spread 
manure. Thereby they commified crimi- 
nal trespass. The defence is feat com- 
plainant had given the disputed land to 
petitioner no. 1, while he was working 
as gomasta-jhankar and he has been in 
possession of the same. Being in posses- 
sion, he ploughed the land and spread 
manure and has been falsely implicated. 
The other petitioners are his relations 
whose assMance he took in performing 
fee ploughing operations, '' 

3. There is no dispute feat fee land in 
question is a part of the jhanlcar lands 
and that complainant is ex-jhankar. There 
is also no dispute that petitioner no. 1 
for 7 or 8 years worked on gomasta-jhan- 
kar being engaged by the complainant. 
According to fee complainant, for the 
service of petitioner no. 1, he had offered 
some land, but when the latter pleaded 
inability to cultivate, he gave him wages 
in fee shape . of five pudugs of paddy 
annually, while according to the defence, 
the land in question had been given to 
him and he was in possession of it as 
gomasta-jhankar. The learned Magistrata 
on a consideration of fee evidence, ac- 
cepted the version of fee complainant and 
convicted fee petitioners. 

4. ' Learned counsel for petitioners 
assails the conviction only on one ground. 
He contends feat to sust^ a conviction 
u/s 447 I. P. C., it is incumbent on the 
prosecution to pro've, and for fee court 
to give a finding that the accused com- 
mitted trespass wife one of the intents 
specified in section 441 I. P. C., Le. in- 
tent to insult, annoy, intimidate or com- 
mit an offenca 

In this case, aU feat has been proved 
by the complainant is feat on the date 
of occurrence, petitioners ploughed fee 
land and spread manura Accepting fee 
complainant’s version that he was in pos- 
session of the disputed land, fee learn- 
ed Magistrate has observed feat fee action 
of petitioners in fee circumstances 
has definitely caused annoyance to fee 
complainant who ■was in possession of the 
jhankar lands. This being fee finding of 
the learned Magistrate, it is argued by 
Mr. Rao, learned coimsel for petitioners 
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It is thus apparent that "the last pur- 
chase by a dealer liable to pay tax under 
this Act" will be the purchase by the 
dealer who himself consumes it or sells 
it to a consumer or to a dealer in the 
course of inter-State trade or commerce 
so that as long as the goods remain with 
him in the condition he purchased them, 
he does not become liable to pay the tax. 
Every dealer will thus be able to know 
whether he is liable to pay the tax under 
the Act or not and the stage having been 

E rescribed, no machineipy is required to 
e prescribed to ascertain that stage,” 


5, Learned Counsd, therefore, sub- 
mitted that this is the only way by which 
a single point levy can be validly imposed 
by a purchase tax or a sales tax on a 
declared goods. He also contended that 
Rule 8C which was introduced on 6-4-68 
5h the midst of the hearing of the case 
in order to cure the infirmities of Section 
5A which is headed as "Determination of 
stage of levy of tax on purchases of de- 
clared goods” indicating the stage of pur- 
chase which ydll bear the levy, that is, 
the first purchase, has singularly failed to 
achieve the object inasmuch as Section 
5A of the Bihar Act gives the nomencla- 
ture of 'seller’ only L e., non-registered 
and not that of the 'purchaseri. There- 
fore, he contended that the first purchase 
might be by a non-registered to non- 
registered and so on and registered dea- 
ler may intervene at the fifth stage. Thus 
the stage of first purchase set out in Rule 
8C becomes redundant. If, according to 
Rule 8C, first purchase alone is to be tax- 
ed, then there may be a case in which 
the first purchaser is a non-repdstered 
dealer and if tax is levied on him, the 
said tax will be ultra vires. Further, he 
argued that it is well settled that imder 
Entry 54 of list H of the second sche- 
dule to the Constitution, a State cannot 
levy Sales Tax on the goods which are 
sold to purchasers outside the State or on 
transactions of sales and purchases with- 
in the State which are in course of inter- 
state trade and commerce. He has refer- 
red to the following decisions on this 
point; 


Bengal Immunity Co. Ltd. v. State 
of Bihar, AIR 1955 SC 661 at 668; 
Ben Gorm Nilgiri Plantations Co-conoor 
(Nilgiris) etc, v. Sales Tax Officer, AIR 
1964 SC 1752; Shankarjee Raut'Gopaljee 
Raut V. State of Bihar, 1968 Pat LJR 241 
>=(AIR 1968 Pat 329); State of Madras v. 
A. Habibur Rahman & Sons, AIR 1968 
SC 339; Shree Bajrang Jute Mills Ltd. v. 
State of Andhra Pradesh, AIR 1966 SC 
376. . 


He submitted that the prindple to be 
deduced from the above decisions is that 
where goods are sold by a Bihar seller to 
a purchaser outside Bihar who delivers 
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his goods outside Bihar, It is not a case 
of inter-State trade at all, but a case of 
outside sale altogether, and the State of 
Bihar will be incompetent to levy any 
tax on it Where a seller enters into a 
contract with a purchaser to deliver goods 
outside Bihar, such as jute mills in West 
Bengal, and pursuant to that contract the 
purchaser purchases goods in Bihar and 
sends the goods to West Bengal, the sale 
and purchase in Bihar is occasioned by 
the prior contract of the purchaser to 
sell and deliver the goods in West Bengal 
and the transaction becomes a transaction 
in course of inter-State trade and com- 
merce. He urged that if a contract of sale 
or purchase entered in Bihar occasions 
the transport of goods from Bihar to any 
place outside Bihar for delive;^ there, 
that will be a sale or purchase in course 
of inter-State trade and commerca 

He further submitted that if there is a 
completed sale or purchase in the State of 
Bihar and then the purchaser enters into 
a contract with outside purchasers for 
sale and delivery thereof, such a transac- 
tion will not become a sale or purdiase 
in course of inter-State trade or com- 
merce, and the first purchase wiU be 
liable either to sales tax or purchase tax. 
as the case may be. 


^ Learned counsel has drawn our atten- 
tion to Annexure H series to the supple- 
mentary affidavit dated 18-4-68, sworn 
by Komal Singh, Karpardaz, on behalf of 
the petitioners in C. W. J, C. 6 of 1968, 
and has contended tliat those clearly in- 
dicate contract entered into with the Jute 
mills in the West Bengal for supply of raw 
jute from Bihar to the jute mills in West 
Bengal and in pursuance of such contract 
the petitioners buy in Bihar raw jute and 
send the same to the jute mills in West 
Bengal, There is no coimter-affidavit filed 
on behalf of the State regarding those 
contracts. AU that is stated on behalf of 
the State is that the petitioners can get 
refimd of any tax which may be levied 
on such inter-State transactions. Accord- 
ing to learned Counsel, this is not enough. 
The question is not one of refund of 
wrong levy but of competence of the 
authorities concerned to demand or levy 
tax on inter-State sales or outside sales. 
Cases of outside sales are clearly given in 
C. W. J. C. 520 in which the petitioners 
have clearly stated that the goods were 
brought in Bihar and transported to 
Kishanganj for being despatched to West 
Bengal, Kishanganj being the only rail 
head of the jute growing areas both in 
West Bengal and in Bihar. In this con- 
nection he has referred to a dedaon of 
the Supreme Court in Tata Iron & Steel 
Co. Ltd. Bombay v. S. R. Sarkar, AIR 
1961 SC 65 wherein their Lordships have 
observed that a citizen is entitled to chal- 
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lenge the demand for levy of sales tax on 
inter-state sales made by the State, and he 
cannot be asked, to wait for the wrong 
levy and then go on exhausting his reme- 
dies under the Act to challenge the levy 
etc. He has also referred to a later deci- 
sion in Tata Engineering and liocomotlve 
Co. Ltd. V. Assistant Commissioner of 
Commercial Taxes, AIR 1967 SC 1401i 
where their Lordships have held that 
where the assessee to a sales tax proceed- 
tog claimed exemption in respect of sales 
effected from their stock-yards in the 
various States, asserting that the goods in 
the stock-yards were still those of the 
assessee and that neither the property in 
them had passed to any one, nor had 
they been appropriated to contract of 
sale and the Assistant Commissioner of 
Sales Tax without giving an opportunity 
to the Assessee did not allow any exemp- 
tion thereon and the Assessee having filed 
a writ petition in the High Court, which 
summarily dismissed the application, 
their Lordships observed that the High 
Court ought to have exercised jurisdic- 
tion in that case, 

6. Learned counsel drew oim attention 
to the application in C. W. 'J. C. 520 and 
submitted that the original order of the 
Sales Tax authorities given to the Rail- 
way authorities mentioned in AimexureD 
not to book any goods from ELishanganj 
to outside Bihar without the consignor's 
producing a sales tax registration certi- 
ficate under the Bihar Act, will clearly 
amount to forcing the consignor to regis- 
ter himself as a registered dealer xmder 
the Act. In other words, the Sales Tax 
authorities were making it (registration) 
a condition precedent for allowing any 
citizen to consign goods from Bihar State 
to any place outside the State. According 
to him, this is clearly bad and has no 
authority under the law. Ho State can 
require a consignor whether he was, send- 
ing goods in the course of inter-State 
sales or in fulfilment of outside sales, to 
register himself as a dealer. A dealer can 
be registered only in respect of sales in 
Bihar coming upto a required turnover, 
even for sales in Bihar, a man whose 
turnover does not come up to the statu- 
tory level, i. e. Rs. 15,000, cannot be re- 
quired to register himself as a dealer. He 
further added that there cannot be a 
blanlcet order that every man who wants 
to send goods outside Bihar must register 
himself as a dealer under the Bihar Act 
to enable him to consign the goods. He 
laid emphasis that neither the Bihar Act 
provides for it, nor could it provide for 
it, as it will be clearly beyond the jiuris- 
diction.of the Bihar State Legislature to 
require all consignors, irrespective of their 
sales being inter-State or outside the 
State, to be registered as a dealer under 
the Bihar Act. 


7. Further, he contended that the noH- 
fication clearly impedes the movement of 
goods from Bihar to outside Bihar and 
unless it is authorised by a law as pro- 
^nded under Article 302 or Article 304 of 
the Constitution of India and passed b 
the public interest, such a restriction 
would be illegaL 

8. He invited our attention to the fecB 
that at the time when the applications 
were filed there was only the order on 
the Railway authorities not to book con- 
simments of Jute from Bihar to outside 
Bihar without the consignor being regis- 
tered as a dealer under the Bihar Act 
After the application in C, W. J. C. 520 
was admitted, the State of Bihar by noti- 
fication dated 26-12-67 introduced Rule 
31B in the Bihar Rules under Section 46 
of the Bihar Act. He urged that Rule 3iB 
Is clearly in conflict with Section 42 of the 
Act Section 42 of the Act runs: — 

"42. Restriction on movement — (I) 
No person riiall transport from any rafl- 
way station, steamer station, airport 
post office or any other place, whether of 
similar natiure or otherwise, notified in 
this bdialf by State Government, any 
consignment of such goods, exceeding 
such quantity, as may be specified in fte 
notification, except in accordance with 
such conditions as may be prescribed and 
such conditions shall be made with a 
view to ensuring that there is no eva- 
sion of tax payable imder this Act 

(2) Any authority or officer who may 
be^ authorised by the State Government .m 
this behalt may, for the pu^Jose of veri- 
fcdng whether any goods are being trans- 
ported in contravention of the provision, 
of sub-section (1) and subject to such 
restrictions as may be prescribed inter- 
cept detain and search any road vehicle 
or river craft or any load carried by per* 
sons." 

He has submitted that the provisions 
contained in the above section clearly in- 
dicate that it prohibits only a person 
transporting from any railway station, 
steamer station, airport post office on 
any other place notified in this behalf by 
the State Government any consigi^enf 
of such goods exceeding such quantity as 
may be prescribed in the notification it- 
self, whereas rule 31B, according to him, 
purports to prohibit a person from ten- 
dering at any railway station, steamer 
station, airport pori: office etc. rmless the 
consignor has obtained a despatch permit 
as mentioned in the said Rule. He empha- 
sised that prohibition against a person 
from tran^orting from a railway station 
etc. is quite different from prohibition 
against a person tendering the goods at 
the railway station etc. for despatch out- 
side the State. He argued that Section 42 
read with Rule 31 which is specifically 
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covered by Section 42, clearly shows that 
Section 42 was meant only against a per- 
son transporting goods etc. which have 
come to a railway station etc. from that 
railway station by the person who has 
received the goods himself, either by a 
vehicle or by a river craft or physically 
by persons. He further submits that the 
scope of Section 42 is also clear from 
dause (21 of the section, which authorises 
the authorities to verify whether the 
goods are being transported in contraven- 
tion of Section 42 by intercepting detain- 
ing and searching any road vehicle or air- 
craft or any load carried by persons. The 
prohibition bemg against transport from 
the station by vehicles etc. the power of 
enforcement relates to the interception, 
detention and search of the vehicle etc. 
According to him. Section 42 does not 
give the power to search railways or to 
prevent the booking on the railways. 
Therefore, he submitted that Rule 3]B is 
clearly outside Section 42, and has gone 
beyond the scope of the said section and 
is in conflict with it. Thus, the said rule 
is ultra vires of the Act itself. He has re- 
ferred to relevant portion of Section 46 
of Ihe Act which gives power to make 
rules, which reads as follow’s; — 

"46. Pow'er to make rules — (1) The 
State Government may, subject to the 
condition of previous publication, make 
rules for — 

(i) all matters expressly required or 
allowed by the Act to be prescribed and 
generally for carrying out the purpose of 
this Act and regulating the procedure 
to be followed, forms to be adopted and 
fees to be paid in connection with pro- 
ceedings under this Act and all other 
matters ancillary or incidental thereto: 

(ii) any other matter for -which there 
Ss no provision or no sufficient provi- 
sion is in tbe opinion of the State Gov- 
ernment necessary for giving effect to 
the purposes of this Act” 

He contended that the above provision 
of Section 46 only gives the power to 
make rules for matters specifically requir- 
ed or allowed by the Act to be pre.scribed 
and generally for carrying out the pur- 
pose of the Act The restrictions provided 
by Rule 31B are not specifically prowded 
by the Act the specific prescriptions 
being under Section 42. only for the veri- 
fication of the goods and the places. The 
general purposes of the Act cannot also 
provide for a ban on consignment of goods 
or prevent the booking on railways, for 
the Act nowhere discloses such a purpose, 
the Act being only to tax sales inside the 
State of Bihar. In fact Rule 31 B cannot 
stand on Section 46 alone and. therefore, 
5t takes the aid of Section 42 for the pur- 
pose of relating it to the goods and the 
Station notified imder Section 42. 


9, He also drew our attention to an 
order made on 23rd of October. 1967 (vide 
Ho. STGL-AR-l 01 7/67-1 124-F.T.) mention- 
ing the article ’Jute’ and the quantitv as 
800 kgs., being the subject of restriction 
Under Section 42 of the Act,, which shows 
clearly that jute of the quantity of 800 
kgs. required permit for transfer from 
notified stations by vehicles or by persons, 
but it did not prescribe permits to be re- 
quired for despatching goods from noti- 
fied stations. That is why Rule 31B takes 
the aid of this notification and tries to 
create a new restriction, not authorised 
by the Act for putting a general ban on 
all consignments of jute of the required 
quantity from notified stations to any 
other place. This, according to him. is 
clearly contrary to the Act itself. 

10. Learned counsel has advanced 
some more points for consideration in ad- 
dition to his contentions which have been 
set out in paragraph 3 ante. He has urged 
that section 46(l)(iiJ of the Act is ultra 
vires of the Legislature in abdicating its 
function. According to him. fay giving 
wider power to the rule making authoil- 
ties by providing therein that the State 
Government may make rules for any 
other matter for which there is no pro- 
vision or no sufficient provision which in 
the opinion of the State Government is 
necessary for giving effect to the purpose 
of this Act amounts to abdicating the 
legislative function. He submitted that 
such powers cannot be enlarged by the 
Executive authorities. Powers have to be 
specifically mentioned by the Legislature, 
otherwise, it -will be subject to attack on 
the ground of excessive delegation. In 
order to support his contention he has 
relied on a decision of the Supreme Court 
in Devi Das Gopal Krishnan v. State of 
Punjab. AIR 1967 SC 189.'5 where their 
Lordships while dealing with the subject 
on the delegated legislation have quoted 
with approval the observations made in 
Vasanlal Maganbhai Sanjanwala v. State 
of Bombay. AIR 1961 SC 4 at pp. 11-12 
which read as follows: — 

"The Constitution confers a power and 
imposes a duty on the legislature to make 
laws. The essential legislative function is 
the determination of the legislative policy 
and its formulation as a rule of conduct. 
Obviously it cannot abdicate its function 
in favour of another But in view of the 
multifarious activities of a welfare State, 
it cannot presumably work out all the 
details to suit the varying aspects of a 
complex situation. It must necessarily 
delegate the working out of details to the 
executive or any other agency. But there 
is a danger inherent in such a process of 
delegation. An over-burdened legislature 
or one controlled by a powerful executive 
may unduly overstep the limits of dele- 
gation. It may not lay down any policy 
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at all; it may declare its policy in vague 
and general terms; it may, not set down 
any ^andard for the guidance of the 
executive; it may confer an arbitrary 
power on the executive to chmge^ or 
modify the policy laid down by it with- 
out reserving for itself any control over 
subordinate legislation. This self-efface- 
ment of legislative power in favour of 
another agency either in whole or in part 
is beyond the permissible limits of 
delegation. It is for a Court to hold on a 
fair, generous and liberal construction of 
an impugned statute whether the legisla- 
ture exceeded such limits. But the sdd 
liberal construction should not be carried 
by the courts to . the extent of always 
trying to discover a dormant or latent 
legislative policy to sustain an arbitrary 
power conferred on executive authorities. 
It is the duty of Ihe Court to striire down 
without any hesitation any arbitrary 
power conferred on the executive by the 
legislative.” 

He has further relied on another deci- 
sion of the Supreme Court in Hamdard 
Dawakhana v. Union of India, AIR 1960 
SC 554 where their Lordships were deal- 
ing with Section 3fd) of the Drugs and 
Magic Remedies (Objectionable Advertise- 
ments! Act (1954), Their Lordships in that 
case observed that when the delegate is 
given the power of malting rules and 
regulations in order to fill in the details 
to carry out and subserve the purposes of 
the legislation the manner in which the 
requirements of the statute are to be met 
and the rights therein created to be en- 
joyed, it is an exercise of delegated legis- 
lation. But when the legislation is com- 
plete in itself and the legislature has it- 
self made the law and the only function 
left to the delegate is to apply the law to 
an area or to determine the time and 
manner of carrying it into effect, it is 
conditional legislation. Their Lordships 
further observed that the words "or any 
other disease or condition which may be 
specified in the Rules made imder this 
Act” in section 3(d) of the Act are vague. 
They confer rmcanalised and uncontrolled 
power to the executive. Parliament has 
established no criteria, no standards and ' 
has not prescribed any principle on 
which a particuar disease or condition is 
to be specified ,in the schedule. The 
power of specofying diseases and condi- 
tions as given in Section 3 (d) was, .there- 
fore, held to be going beyond perrhissible 
boimdaries of valid delegation, ' Accord- 
ingly their Lordships, in paragraph .35 at 
page S68 held 

"We are of the opinion therefore, that 
She words *or any other disease or condi- 
tion 'Which may be specified in the rules 
made under this Act’ confer uncanalised 
and uncontrolled power to the Executive 
«nd are therefore ultra vires 


11. He further submitted that clause(ilj 
of Section 46 (1) of the Act should be 
read along with sub-section (1) and the 
meaning of sub-clause (iii) should be 
restricted to the specific provisions con- 
tained in the Act. He contended that 
these two provisions contained in sub- 
clauses (i) and (ii) cannot be splitted in 
order to give sub-section (ii) substantive 
power or makihg substantive provisions 
of the Act, He urged that Section 46 of 
the Act cannot give rose to the powers 
contained under Section 42 of the Act. If 
Section 42 was not there they could not 
have introduced Rule 31B on the basis 
of Section 46 of the Act But if we refer 
to the notification hy which Rule 31B has 
been introduced. Section 46 of the Act is 
clearly mentioned therein. He added that 
Section 46(2) is also bad because it does 
not spedfy the goods which are. to be sub- 
ject of restriction or prohibition nor does 
it indicate the principles by which the 
goods can be selected for such prohibi- 
tion. He also submitted that Section 42 of 
the Act is also bad - on the same ground, 
namely, it does not i^ecify the goods 
which are to be subject of restriction 
etc. According to him, these sections 
suffer from the defect of excessive dele- 
gation. He has also referred to a decision 
of the Supreme Court in Hari Chand 
Sarda v. Mizo District Council, AIR 1967 
SC 829 where their Lordships were deal- 
ing with Section 3 of the Lushai Hills 
District (Trading by Non-Tribals) Regula- 
tion (2 of 1953) and the Rules 4, 5 and 7 
made thereunder and Articles 14, 19(l)(g) 
and 19(6) of the Constitution of India and 
its Schedule 6 paragraph 10 (2) (d). Thrir 
Lordships at page 834 observed:— 

". . . . .The Regulation contains no pro- 
visions on the basis of which an appli- 
cant would know what he has to satisfy 
in order to entitle "him to a licence. The 
power to grant ■ or not to grant is thus 
entirely unrestrained and iinguided. The 
Regulation leaves a trader not only at 
the mercy of the committee but also 
without any remedy. Therefore even if 
the Sixth Schedule can be said to con- 
tain a policy and the Regidation may be 
said to have been enacted in pursuance of 
such a policy the analysis of the Regula- 
tion shows that that is not sufficient, j^en 
if a statute lays down a policy it is con- 
ceivable that its implementation may be 
left in such an arbitrary manner that the 
statute providing. for such implementation 
would amoimt to an tmreasonable restric- 
tion. A provision which leaves an un- 
bridled power to an authority cannot in 
any sense be characterised as reasonable. 
Section 3 of the Regulation is one such 
provision and is therefore liable to be 
struck down as violatiye of Art. 19(1) (g).” 

12, He referred to Notification No. 
STGL-AR-1018/67-13361-F.T. dated 26-12- 
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67 under wMch an order was made both 
under Section 42 and Eule 31B prohibit- 
ing transport of jute of the quantity of 
800 kgs. to any place outside the State of 
Bihar from the stations mentioned in that 
notification. The relevant part of the 
said notification reads as follows: — ■ 

"In exercise of the powers conferred by 
Section 42 of the Bihar Sales Tax Act, 
1959 (Bihar Act XIX of 1959) read with 
Eule 31B of the Bihar Sales Tax Eules, 
1959, the Governor of Bihar is pleased to 
notify that no person shall tender at any 
railway station mentioned in Schedule II, 
any consignment of goods mentioned in 
Schedule I, exceeding the quantity speci- 
fied in the corresponding entry in the 
third column of the said schedule I, for 
transport to any place outside the State 
of Bihar and no person shall accept such 
tender except in accordance with tiie con- 
ditions prescribed in Eule 31B of the 
Bihar Sales Tax Eules, 1959.” 

He submitted that it is clearly an execu- 
tive order restricting the movement of 
goods by putting a ban on the booldng 
of jute of the required quantity from 
notified railway Nations without any 
legislative authority. Under Article 304 of 
the Constitution, such legislative autho- 
rity required prior approval of the Presi- 
dent and also would have to satisfy the 
condition of "public interest”. In order to 
support his contention he has relied on 
a decision of the Supreme Court in 
Khyerbari Tea Co. Ltd. v. State of 
Assaim AIE 1964 SC 925 at pp. 938-39 
wherein their Lordships have laid down 
that it was for the State Government to 
discharge the onus of satisfying the con- 
dition that any restriction imposed by 
law was in public interest. He also refer- 
red to another decision of the Supreme 
Court in Kalyani Stores v. State of Orissa, 
AIE 1966 SC 1686 at p. 1691 wherein it 
was held that a levy of tax for fiscal 
purposes does not ipso facto amount to 
public interest, and if such tax levy 
contravenes Article 301 read with Arti- 
cle 304 of the Constitution of India, it 
must satisfy the condition of public in- 
terest. 

It was also contended that although 
assent of the President for the Sales Tax 
Act, 1959 was obtained on 28-4-1959, fur- 
ther assent of the President will be re- 
quired under proviso to Article 304 of the 
Constitution, as section 42 of the Act is 
now being used for completely new pur- 
pose. At the time when the said sanction 
was obtained, there was no purchase tax 
in contemplation. Therefore, the President 
while giving the sanction could not have 
applied his mind regarding the desirabi- 
lity of the purchase tax or from the point 
of view of public interest and reasonable- 
ness of the restriction imposed by Section 
42 of the Act to the movements of goods 
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in order to prevent evaaon of purchase 
tax. The sanction having not been freshly 
obtained, Eule 31B framed under Section 
42 of the Act, for altogether new purpose, 
is invalid. On that account section 42 also 
is ultra vires. Eule 31B places complete 
embargo on_ &e exit of goods, unless cer- 
tain formalities are complied with. Eefi- 
ance was .placed on a decision of the 
Supreme Court in Atiabari Tea Co. Ltd. 
V. State of Assam, AIR 1961 SC 232 where 
Articles 301 and S04(b) of the Constitu- 
tion came up for consideration, while 
testing the validity of Assam Taxation 
(on Goods carried by Roads or Inland 
Waterways) Act (13 of 1954). In this case 
majority view of their Lordships is that 
the provition contained in Article 301 
guaranteeing the freedom of trade, com- 
merce and intercourse is not a declara- 
tion of a mere platitude, or the expression 
of a pious hope of a declaratory charac- 
ter, if ig not also a mere statement of a 
directive principle of paramount impor- 
tance that the economic unity of the 
country will provide the main sustaining 
force for the stability, and progress 
of the political and cultural unity 
of the coimtry. Their Lordships, further, 
observed that _ although the power 
of levying tax is essential for the very 
existence ot the Government, its exercise 
must inevitably be controlled by the con- 
stitutional provisions made in that behalf 
It cannot be said that the power of taxa- 
tion, per se, is outside the purview of 
any constitutional limitations. Article 301 
read in its proper context, and subject to 
the limitations prescribed by the other 
relevant Articles in part XIH, must be 
regarded as imposing a constitutional 
limitation on the legislative power of 
Parliament and the Legislatures of the 
States. Wherever it is held that Article 
301 applies the legislative competence of 
the Legislature in question will have to 
be judged in the light of the relevant 
Articles of part XIH. Their Lordships fur- 
ther expressed their view that Article 301 
applies not only to inter-State trade, com- 
merce and intercourse, and their Lord- 
ships at page 255, paragraph 54, have 
held:— 

" It is common ground that 

before the Bill was introduced or moved 
in the State Legislature the previous sanc- 
tion of the President has not been obtain- 
ed; nor has the said infirmity been cured 
by recourse to Art. 255 of the Consti- 
tution. Therefore we do not see how the 
validity of the tax can be sustained. In 
our opinion the High Court was in error 
in putting an unduly restricted meaning 
on the relevant words in Article 301. It is 
clear that in putting that narrow con- 
struction on Article 301 the High Court 
was partly, if not substantially, influenc- 
ed by what it thought would be the in- 
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evitable consequence of a wider con- 
struction of Art. 301. As we have made it 
dear during the course of this judgment 
we do not propose to express any opinion 
as to the possible consequence of the 
view which we are taking in the present 
proceedings. We are dealing in the pre- 
sent case with an Act passed by the State 
Legislature which imposes a restriction in 
the form of taxation on the carriage or 
movement of goods, and we hold that 
such a restriction can be imposed by the 
State Legislature only if the relevant Act 
is passed in the manner prescribed by 
Art. 304(b).” 

In my opinion, this case does not help 
the petitioners because their Lordships 
were not laying dovra the general princi- 
ples of law, as their Lordships have made 
it dear that they did not propose to ex- 
press any opirrion as to the possible conse- 
quence of the view which they took in 
tiiat case. Besides, Section 42 or Section 
46 has not been amended. Had they been 
so amended fresh assent might have been 
required depending upon the nature of 
its amendment 

Further, reliance was placed on another 
dedsion of the Supreme Court in Auto- 
mobile Transport (Rajasthan) Ltd. v. 
State of Rajasthan, AIR 1962 SC 1406 
where also Articles 301 and 304 fb) came 
up for con.sideration, while testing the 
constitutional validity of Sections 4, 8 
and 11 of Idle Rajasthan Motor Vehicles 
Taxation Act (11 of 1951) and their Lord- 
drips at page 1422 in paragraph 14 ob- 
served: — 

"After carefully considering the argu- 
ments advanced before us we have come 
to fte conclusion that the narrow inter- 
pretation canvassed for on behalf of the 
majority of the States cannot be accepted, 
namely, that the relevant articles in part 
yiTT apply only to legislation in respect 
of the entries relating to trade and com- 
merce in any of the lists of the Seventh 
Schedule. But we must advert here to 
one exception which we have already in- 
dicated in an earlier part of this judg- 
ment. Such regulatory measures as do 
not impede the freedom of trade, com- 
merce and intercourse and compensatory 
taxes for the use of trading facilities are 
not hit by the freedom declared by Art, 
301. They are excluded from the purview 
of the provisions of part XIII of -^e Con- 
stitution for the simple reason that they 
do not hamper trade, commerce and inter- 
course but facilitate them” 

Their Lordships further held at page 
1424 in paragraph 17: — 

"We have, therefore, come to the con- 
clusion &at neither the widest interpre- 
tation nor tile narrow interpretations can- 
vassed before us are acceptable. The 
, Interpretation which was accepted by the 


majority in the Atiabarl Tea Co. case, 
(1961) 1 SCR 809 « (AIR 1961 SC 232) is 
correct, but subject to this clarification. 
Regulatory measures dr measures impos- 
ing compensatory taxes for the use of 
trading facilities do not come within the 
urview of the restrictions contemplated 
y Art. 301 and such measures need not 
comply with the requirements of the pro- 
viso to Art. 304(b) of the Constitution.” 

13. But. in my opinion, this case also 
does not help the petitioners because 
their Lordships have clearly observed that 
regulatory measures do not come ■within 
the purview of restriction contemplated 
by Article 301 and such measures need 
not comply with the requirements of the 
pro'viso of Article 304 (b) of the Consti- 
tution. 

It was also urged that Rules 8C and 31B 
are bad because they are restrictions on 
trade, commerce and intercourse and 
hamper the flow of trade and in this con- 
nection reliance was placed on a decision 
of the Supreme Court in Finn A. T. B. 
Mehtab Majid and Co. v. State of Mad- 
ras, AIR 1963 SC 928 where their Lord- 
ships were testing the validity of Sec- 
tions 5(61 and 3(1) of the Madras General 
Sales Tax Act (Act 9 of 1939) and rule 16 
made thereunder in the light of the pro- 
visions contained under Articles 301 and 
304 (a) of the Constiution of India and 
their Lordships at page 931 in paragraph 
10 observed: — 

’Tt is therefore now well settled that 
taxing laws can be restrictions on trade, 
commerce and intercourse, if they ham- 
per the flow of trade and if they are not 
what can be termed to be compensatory 
taxes or regulatory measures. Sales Tax, 
of the kind under consideration here, can- 
not be said to be a measure regulating 
any trade or a compensatory tax levied 
for the use of trading facilities. Sales tax, 
which has the effect of discriminating be- 
tween goods of one State and goods of 
anbther, may affect the free flow of trade 
and it will then offend against Art 301 and 
will be valid only If it comes -within the 
terms of Art. 304(a),” 

Reference was also made to another 
deci.sion of the Supreme Court in State 
of Madhya Pradesh v. BhailaL AIR 1964 
SC 1 006, where their Lordships were con- 
sidering the validity of Sections 3 and 
5(2) of the Madhya Bharat Sales Tax 
Act (30 of 1950) in the light of the provi- 
sions in Articles 301 and 304 fa) of the 
Constitution and in their Lordships’ view 
the sales tax imposed by the notification 
issued on 30-4-1950 and 28-5-1950 under 
Section 5(2) of the Madhya Bharat Sales 
Tax Act on tobacco leaves, manufactured 
tobacco (for eating, smoking and snuffing) 
and tobacco used for Bidi manufacturing 
payable at the point of sale by the 
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importer In Madhya Bharat . directly 
impedes the freedom of trade and com- 
merce guaranteed by Article 301 of the 
Constitution pf India. Therefore, their 
Lordships at page 1010 in paragraph 13 
held; — 

"There can therefore be no escape from 
the conclusion that similar goods manu- 
factured or produced in the State of 
Madhya Bharat have not been subjected 
to the tax which tobacco leaves, manu- 
factured tobacco and tobacco used for 
Bidi manufacturing, imported from other 
States have to pay on sale by the impor- 
ter. This tax is therefore not within the 
saving provisions of Art. 304(a). As al- 
ready pointed out it contravenes the pro- 
visions of Art. 301 of the Con.stitution. 
The tax has therefore been rightly held 
by the High Court to be invalid. It is 
clear that the assessment of tax under 
these notifications was thus Invalid in 
law." 

Further reference was made to an- 
other decision of the Supreme Court in 
A. Hajee Abdul Shukoor and Co. v. State 
of Madras. AIR 1964 SC 1729 where their 
Lordships were dealing with Section 2(1) 
of the Madras General Sales Tax (Special 
Provisions) Act (11 of 1963) in relation to 
the provisions contained in Articles 301 
and 304 of the Constitution of India where 
their Lordships at page 1735 in para- 
graph 36 have observed;— 

"It has been argued for the State that 
the Act is not affected by the provisions 
of Arts. 301 to 304 of the Constitution as 
they affect the legislative power with 
respect to Acts to operate in the future 
and not the power to enact Acts which 
would operate in the past. We do not 
consider the contention sound. The Act 
makes provision for a period subsequent 
to the commencement of the Constitu- 
tion and therefore is to be subject to the 
provisions of the Constitution.” 

Their Lordships further in paragraph 
37 held:— 

"We therefore hold that sub-section (1) 
of Section 2 of the Act discriminates 
against imported hides and skins which 
were sold up to the 1st of August 1957 
upto which date the tax on sale of raw 
hides and hides and skins was at the rate 
of 3 pi^ per rupee or 19/ 16th per cent. 
This however does not mean that the sub- 
section is valid with respect to sales which 
took place subsequent to August 1, 1957. 
The sub-section being void in its provi- 
sions with respect to a certain imtial 
period, we cannot change the provision 
with respect to the period as enacted to 
the period for which it could be valid 
as that would be rewriting the enact- 
ment We have therefore to hold sub-sec- 
tion (1) of Section. 2 void, and according- 
ly hold so.” 
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14. Learned counsel, while summing 
up the arguments advanced on behalf of 
the petitioners in the four cases, pointed 
out , that the petitioners have challenged 
the vires of (i) Sections 3A and 5A of the 
Bihar Act (ii) Sections 42 and 46 of the 
Bihar Act (iii) Rul^ SC and 31 B of the 
Bihar Rules, and (iv) the various orders 
and notifications made thereunder. 

15. The learned Advocate General, ap- 
pearing on behalf of the State of Bihar, 
respondent no. I, on the other hand, con- 
tended that the Bihar Act is within the 
legislative competence of the Bihar 
Legislature, being a law made under 
Entry 54 of List II of the 7th Schedule of 
the Constitution of India, namely, "Taxes 
on the sale or purchase of goods etc.” 
Therefore, he submitted that unless it 
contravenes some provisions of the Con- 
stitution or some paramount law, it can- 
not be invalid, however inartistlcally it 
may be complex. 

16. He submitted that the petitioners 
have challenged sections 3A and 5A of 
the Act on the ground that they contra- 
vene Article 301 of the Constitution. Ac- 
cording to him. the argument advanced 
on behalf of the petitioner was made on 
the footing mainly (i) that a law imposing 
tax on sale is, per se, an impediment in 
the way of movement, and (ii) because of 
the provisions of Section 42 and Rule 
31B. which control movements of goods, 
the tax itself becomes an impediment He 
has contended that the Atiabari case 
AIR 1961 SC 232 (supra) imposed a tax 
with reference to movement itself and 
the cases reported in AIR 1963 SC 928 
(Supra) and AIR 1964 SC 1006 and AIR, 
1964 SC 1729 (Supra) were all cases of dis- 
criminatory taxes favouring one territory 
to the purchase of another territory. There- 
fore. these cases do not apply to the in- 
stant case, where no such discrimination 
is involved. He has further contended 
that a non -discriminatory tax on intra- 
state Sales does not per se. offend Arti- 
cle 301 of the Constitution, imless it directly 
impedes the very movement or transport 
of the goods. He has relied on a recent 
decision of the Supreme Court in Andhra 
Sugars Ltd. v. State of Andhra Pradesh. 
AIR 1968 SC 599 at pp. 607-608 where 
their Lordships were testing the validity 
of Section 21 of the Andhra Pradesh 
Sugar-cane (Regulation of Supply and 
purchase) Act (45 of 1961) in relation to 
Article SOI of the Constitution, and their 
Lordships observed that the tax levied 
imder Section 21 did not discriminate 
against any Imported cane. Under Sec- 
tion 21. the same rate of tax is levied on 
pturchases of all cane required for use, 
consumption or sale in a factory. There is 
no discrimination between cane grown la 
the State and cane imported from out- 
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ade. As a inatter of fact, under the Act 
the factory can normally buy only cane 
grown in the factory zone A non-discri- 
minatory tax on goods does not offend 
Article 301, unless it directly impedes the 
free movement or transport of the goods,' 
Normally a tax on sale of goods does not 
directly impede the free movement or 
transport of goods. Section 21 is not ex- 
ception. It does not impede the free move- 
ment or transport of goods and is not 
■violative of Article 301. 

17. The learned Advocate General 
urged that ■under the Bihar Act the tax 
imposed by Sections 3A and 5A is simi- 
larly non-discriminatory. It places the 
burden uniformly on goods •without refer- 
ence to the territory or the source where- 
from they may be derived. The tax being 
a tax on intra-State sale is not with 
reference to movement, and does not 
otherwise impede movement. Section 42 
and Eule 31B do not impede movement 
at all Even assuming that they do so 
the tax is not conditioned by or ■with 
reference to movement. The tax burden 
does not impede movement. He has point- 
ed out that Sections 3A and 5A were made 
at a difierent point of time than sections 
42 and Rule 31B, and the former were 
quite independent of tlie latter. He fur- 
tiier added that Sections 3A and 5A are 
completely independent and separate and 
they do not depend upon the existence of 
Section 42 and Rule 31B. He submitted 
that the burden of the tax arises imme- 
diately when a first purchase by the 
registered dealer takes place, which has 
been made abundantly dear in Rule 8C 
quoted earlier. The movement may or 
may not take place at aU of such purchas- 
ed goods. They may be consumed in the 
State itsdf, and if at all they are moved, 
that is an event distinct and separate from 
the purchase. Sections 3A and 5 A are not 
attracted to a case where the purchase is 
connected -with movement and where the 
movement is in pursuance of a contract 
of sale or ptuchase, when such ■transac- 
tions become inter-State sales, they 
are expressly exduded xmder the pro'vi- 
dons of Sec. 4 of the Bihar Act. The 
rele'vant pro'visions of Section 4 read - 

"4. Exemption — (l)No tax shall be pay- 
able under this Act on sales or purchases 
of goods which have taken place. 

(a) in the course of inter-State trade or 
commerce; 

(b) outside the State; 

(c) in the course of import of goods 
into, or export the goods out of the 
territory of India. 

(2) The providons of the Central Sales 
Tax Act, 1956 (HXXXIV of 1956) shall ap- 
ply for determining when a sale or pur- 
chase of goods shall be deemed to ha've 
taken place in any of the ways mentioned 
in Clauses (a), (b) or (c) of sub-section (1). 


XX XX XX xx” 

Therefore, complete safeguard has been 
pro'vided in the Act itself for the petitioners 
to get exemption from the tax when 
the authority is satisfied that it is a case 
of inter-State. sale or purchase as con- 
templated in Section 4 of the Bihar Act 
Sections 3A and 5A he urged, have no 
application to such inter-State sales. Ac- 
cording him, these ■ two sections are 
attracted only to the transactions 
which are taxable as intra-State -pur- 
chases, which are transactions distinct 
from the movement. The distinction be- 
tween intra-State sale of goods which 
are moved later and the sales which are 
5n the course of inter-State ■trade and com- 
merce, he submitted, has been clearly 
brought out in the cases reported in AIBi 
1964 SC 1752 (Supra) and in (1968) Pat UR 
241 = (AIR 1968 Pat 329) (FB). In sub- 
stance their Lordships have observed that 
the main distinction is -that where the 
purchased goods are transported across the 
State borders and such movement is by 
virtue of or by pursuance of the terms of 
the contract of sale or purchase, then 
such a sale or purchase, becomes an inter- 
state sale or purchase. While after goods 
have been purchased and possession has 
been completely deli-vered. the subsequent 
transportation of -the goods by the pur- 
chaser himself, •without any reference to 
any term or condition arising from the 
contract of sale or purchase, is an event 
distinct and unconnected -with the transac- 
tion of the sale or purdiase itself. In 
such cases, the sale is clearly inter-State 
sale and taxable under the State la-w. 
Their Lordships in the Full Bench deci- 
sion in 1968 Pat UR 241 = (AIR 1968 
Pat 329) (supra) have obser\ced that all 
■the three elements namely, (1) common 
intention of the parties to the transaction 
to export, (2) actual exportation and (3) 
obligation to export, must exist and be 
lotmd to bring the case within the ex- 
emption of Article 286(1) (b). In the ab- 
sence of the obligation on the part of the 
assessee to export the goods, it cannot 
be held ■fhat the goods were actually ex- 
ported to Nepal in piusuance of the con- 
tract of sale between the parties. Mere 
proximity of time between the acts con- 
nected with the sale and the acts connect- 
ed ■vtith the export of goods -will not be 
decisive. Mere export of goods soon after 
purchase ■will not suffice to show in all 
cases that ■there was an obligation to ex- 
port. Some further materials have to be 
produced to justify such irresistible con- 
dusion. 

Eelying on the above observations, the 
learned Advocate General has contended 
that the transactions in the instant cases 
are intra-State and they are attracted 
under ■the provisions contained in Sec- 
tions 3A and 5A, These sections operated' 
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on the fidd of Sntra-State sales uncon- 
nected in point of law with the later 
movement He submitted that it Is not the 
purchase governed by Sections 3A. and 
5A which cause the movement. The pur- 
chase does not impede movement at all 

18. He also contended that the prin- 
ciples laid down by thdr Lordships of 
the Supreme Court in the case of M/s. 
Bhawani Cotton IdiUs Ltd., AIR 1967 SC 
1616 (supra) on which much reliance has 
been placed on behalf of the petitioners, 
are not applicable to the Bihar Act. Their 
Lordships were deding with the Punjab 
Act and according to that Act it was im- 
possible for the assessee at the end of 
every quarter or even at the close of the 
year, to know whether his purchases were 
taxable or not under that Act, inasmuch 
as the taxability of those purchases de- 
pended upon the future uncertain event, 
namdy, whether he would be able to sell 
the commodity purchased by him within 
a period of six months from the close of 
the year or not. Further, the Punjab Act 
read with the rules and the forms, may 
compel a dealer to include in his returns 
and pay tax regarding purchases, which 
are non-taxable, in violation of Section 
15(a) of the Central Act. which provides 
tliat the tax cannot be levied at more than 
one stage. There was no machinery by 
which a dealer can ascertain whether 1^ 
vendor of the declared goods has paid 
the tax already. Under those circumstan- 
ces, their Lordships struck down the 
orders of assessment made under the Pun- 
jab General Sales Tax Act. being incon- 
sistent with Section 15(a) of the Central 
Sales Tax Act. 

19. Learned Counsel, appearing for the 
petitioners, laid much stress upon the ob- 
servations made by their Lordships in 
AIR 1967 SC 1616 (supra), particularly in 
paragraph 20, which have already been 
quoted earlier, to show that the Act or 
the Rules made thereunder, in order to 
be valid, must provide the following.— 

(a) The machinery by which a dealer 
can ascertain whether his vendor of the 
declared goods has paid the tax already 
in order to avoid tax at more than one 
stage, and 

(b) There ^ould not be any scope for 
intervention of a non-registered dealer. 

He contended that, however, these two 
provisions will not be required only_ in 
those cases, where there is a provision 
to levy the tax on the last purchaser and 
in this connection he has relied on the 
decision of the Supreme Court reported in 
(1968) 22 STC 365 (Punj) (supra) where 
their Lordships observed at page 374. 

“It is thus apparent that the last pur- 
chase’ by a dealer liable to pay tax under 
this Act 'will be the purchase by the 
dealer who himsplf consumes it or sells 
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if to a consumer or to a dealer in the 
course of inter-state trade or commerce 
so that as long as Ibe goods remain with 
hhn in the condition he purchased them, 
he does not become liable to pay the tax. 
Every dealer will thus be able to know 
whether he is liable to pay the tax under 
the Act or not and the stage having 
been prescribed, no machinery is required 
to be prescribed to ascertain that stages.” 

20. The learned Advocate GeneraL 
however, contended with great force that 
the Bihar Act and the Rules made there- 
under providing for levy of tax on the 
first purchase is valid. He submitted that 
the only thing which is reqxured is that 
the stage at which the tax is to be levied 
either on purchase or on sale, should be 
definite and clearly indicated and that 
was the view of tbdr Lordships both in 
the case of Bhawani Cotton Mills Ltd., 
AIR 1967 SC 1616 as well as in the case 
of Niamat Rai Milkh Raj Ahuja, (1968) 
22 STC 365 (Punj) (supra); and in these 
two cases the provisions for such, levy 
contained in Andhra Pradesh, Madras, 
Mysore and Uttar Pradesh have been ap- 
proved by their Lordships. He has drawn 
our attention to the provisions contained 
under the Madras General Sales Tax Act, 
1959, where the tax is levied both in the 
case of cotton yam as well as jute at the 
point of the first sale. Similarly in the 
case of Mysore Sales Tax Act, 1957, the 
tax levied on the jute is on die sale by 
the first or the earliest of the successive 
dealers. He developed his argument that 
under the Bihar Act, like Madras and 
Mysore Acts, the impact of the tax is un- 
equivocally, definitely and clearly placed, 
at the point of the first purchase, made 
from a person other than a registered dea- 
ler. The first purchase by registered 
dealer is clearly and defiruMy made by 
the Act as the taxable event and no sub- 
sequent pmchase of the same commodity 
is taxable imder Sections 3, 3A 5A 6(3) 
and Rule 8C. 

2L He further contended that the 
question of machinery does not involve 
by itself the contravention of any provi- 
sion of the Constitution or the provision 
of any paramoimt law and cannot by 
Itsdf be a ground for invalidity of the 
Act of a competent Legislature, llie ques- 
■fion of machinery, nevertheless, is a prac- 
tical question, and that may be relevant 
in regard to the cotton industry in the 
Punjab with numerous mills and cottage 
industries in the context of taxing law 
under the Punjab Act, but the same 
would not be relevant to the jute indus- 
tries with reference to Ihe Bihar Act, 
becaiase, in the Bihar Act as soon as a 
regMered dealer makes his first purchase 
he is boimd to know that his purchase is 
taxable. He knows it and needs no in- 
vestigation. In order to support his con- 
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tention he has relied oh a recent unreport- 
ed judgment of the Supreme Court de- 
cided on 29-10-1968 in Writ Petition No. 
133 of 1968 (SC) and other analogous cases, 
M. S. Rattan Lai & Co. v. The Assessing 
AuthoriW, where , their Lordships were 
considering the Punjab General Sales Tax 
(Amendment and Validation) Act and the 
Punjab Sales Tax (Haryana Amendment & 
Validation) Act, 1967. In that judgment 
tlieir Lordships have also referred to the 
case of M/s Bhawani Cotton Mills Ltd. 
AIR 1967 SC 1616 and have referred to 
the Act as it stood on April, 1, 1960, 
Their Lordships have mentioned that in 
the Bhawani Cotton Mills AIR 1967 SC 
1616 case the provision for taxing pur- 
chases of cotton were challenged on the 
groimd that there was a possibility of the 
tax being levied at more than one stage. The 
learned Advocate General has drawn our 
attention to the passage in the judgment, 
where their Lordships have observed that 
learned coimsel had showed by way of 
contrast how the Madras, Mysore, Andhra 
Pradesh and Uttar Pradesh had avoided 
such consequences. In the case which the 
learned Advocate General has referred, 
the amending Acts had removed the de- 
fects which were pointed out in the 
Bhawani Cotton Mills case AIR 1967 SC 
1616. However, these amendments were 
again challenged on the same line. The 
amendments clearly provided that in re- 
spect of declared goods tax shall be 
levied at one stage and that stage will 
be, in the case of the goods liable to sales 
tax, the stage of sale of such goods by the 
last dealer liable to pay the tax imder 
the Act. There was fuller a provision, 
in the case of the goods liable to purchase 
tax, of the stage of purchase of such 
goods by the last dealer liable to pay tax 
under the Act. In that case it was 
further argued that the amendments had 
been made retrospective but no machinep' 
was provided to enable the dealer to di^ 
cover that the goods had- been taxed be- 
fore, and the single stage at which tax 
was to be levied was stUl not clearly dis- 
cernible. Their Lordships observed:-— 

"It will be seen that the' matter is now 
In the hands of the dealer. He has to 
find out for himself whether he is liable 
to pay the tax or not. A dealer knows 
what he has done with his goods or is 
going to do with them. If he knows that 
he is not the last dealer having parted 
with the goods to another dealer or he 
knows that he is going to use the goods 
or sell them to consmners he knows when 
he is not liable to tax and when is. 
Therefore he will not include the transac- 
tion in his taxable turnover in the first 
case but include it in the second. , Goods 
In the hands of a dealer are not taxed. 
They are only taxed on the last purchase 
or sale. This information is always pos- 


sessed by a dealer and by providing thaL 
he need not include in his turnover any 
transaction except when he is the la:ti 
dealer the position is now clear. It is 
contended that even so the dealer may 
not know that he is the last dealer, and 
may make some mistakes. The law does 
not take into account actions of persons \ 
who are negligent or mistaken, but only 
of persons who act correctly according to 
Law, If the dealer is clear about his 
own position he is now quite able to see 
whether he is the last purchaser liable to 
pay the tax or the seller liable to pay the 
tax The Act by specifying the stage as the 
last purchase or sale by a dealer liable an 
option to him not to include such transac- 
tions in his return saves him from the 
liability to pay the tax till he is the dealer 
liable to pay the tax. In our opinion there- 
fore the present provisions of the Act are 
quite clear and are quite sufficient to 
make the amended Act accord with the 
Central Act. The arguments noted in the 
earlier case of this Coiut do not therefore 
arise.” 

The learned Advocate General has sub- 
mitted that in regard to a scheme of taxa- 
tion where the last sale is sought to be 
taxed, possibly some machinery might be 
needed as their Lordships of the Supreme 
Court in AIR 1968 SG 194=21 STC I 
while dealing with sections 3 and 4 of the 
Madras General Sales Tax Act (1 of 
1959) and its Schedule 11. Item 2. in rela- 
tion to Section 15 of the Central Sales 
Tax Act (1956) observed that Sections 3 
and 4 speak of a financial year, and it is 
the turnover dxuing that year that is 
liable to taxation in the hands of the p- 
sessee, but Section 4 has to be read with 
the second schedule, and reading Section 
4 with the second schedule, it is dear that 
a dealer is not liable to pay a tax on Ihe 
purchases rmtil the purchases acquire 
the quality of being the last purchases 
inside the State. 'When dealer files a re- 
turn and declares the stock in hand, the 
stock in hand cannot be said to have been 
acquired by last purchase, because he 
may still during the next assesanent year 
sell it or he may consurrie it himself or 
the goods may be destroyed, etc. He would 
be entitled to claim before the assessing 
authorities, &at the character of acqui- 
sition of the stock in hand was undeter- 
mined; in the light of subsequent events 
it may or may not become the last pur-. ' 
chase inside the State. Their Lordships 
further observed that this construction is 
in consonance with Section 15 of the 
Central Act. Otherwise it would mean 
that the States could with impimity levy 
purchase tax on declared goods at more 
than one stage, 1, a, on pmchases in the 
hands of one dealer during one assess- 
ment year and pumhases of the same 
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goods in the hands of another dealer in a 
eubsequent assessment year, and so on. 

He contended that as regards the Bihar 
Act, which provides for the taxation of 
the very first sale or purchase by a regis- 
tered dealer no machinery is required 
because the tax is unequivocal and 
definite. There is no uncertainty about it. 
As soon as a registered dealer makes his 
first purchase, he is bound to know that 
his purchase is taxable. He knows it and 
needs no investigation. 

22. ^ regards the contention whidi 
was raised on behalf of the petitioners 
regarding the intervention of a non- 
registered dealer in the transaction by 
illustrating that the first purchase may 
be by a non-registered dealer or that the 
registered dealer may sell to another 
small dealer with an annual business of 
less than Rs. 15.000 and a registered 
dealer making the purchase from that un- 
registered dealer, the learned Advocate 
General urged that these submissions on 
behalf of the petitioners are purely hypo- 
thetical, and do not reflect the course of 
business in the jute industries as indicated 
in the various writ applications. Moreover, 
he stressed that all the necessary records 
are statutorily to be maintained by the 
dealers, and the slightest enquiry would 
easily reveal to every purchaser all the 
necessary information required. He has 
referred to paragraph 4 of the supplemen- 
tary counter-affidavit filed on behalf of 
the State on 25-10-68 in C. W. J. C. 6, 
which reads as follows: — 

"That I say that the normal trade 
channels are as follows: 

The growers generally sell to the small 
dealers known as 'Farias’ and sometimes 
direct to the registered dealer. 

In all there are about 250 registered 
dealers and approximately about 800 
*Farias’. 

A group of growers and 'Farias’ have 
normally settled trade relations with a 
group of registered dealers. 

Thus people engaged in the trade are 
generally known to each other and the 
course of dealings are also channelled and 
known. The growers, evidently never 
purchase the commodity and the 'Fariasi' 
are small traders and they are unregis- 
tered because the total volume of their 
transactions does not reach Rs. 15000 a 
year. The regMered dealers purchasing in 
small quantities sell in bulk and no un- 
registered small dealer does actually pur- 
chase from these registered dealers. They 
in their turn sell either directly or to 
the agents of Mills situated either in 
Bihar or outside Bihar. The account of 
trade relations and trade channels given 
in paragraphs 6 to 11 of the affidavit is 
incorrect and misleading. It is .evident. 
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therefore, that there is hardly room for 
Ignorance or doubt as to whether the 
commodity which any purchaser would 
acqmre has or has not paid the tax.” 

In this connection the learned Advocate 
General referred to the observations made 
by their Lordships of the Supreme Court 
in the aforesaid writ petition No. 133 of 
1968 (SC) quoted earlier, where their , Lord- 
ships held that the dealer has to find out 
for himself whether he is liable to pay 
the tax or not, that the law does not take 
into _ account actions of persons who are 
Jisgligent or mistaken, but only of per- 
sons who act according to law. 

23. It was also urged on behalf of the 
p^^tioners that they have mentioned spe- 
cifically that their transactions are all 
mter-State transactions and they fall 
under exemption and no tax can be levied 
on such transactions. The learned Advo- 
cate General has urged that these allega- 
tions of fact have been explicitly denied 
in the counter-affidavit filed on behalf of 
the State of Bihar. Besides, the question 
whether a particular transaction is or is 
not exempt by virtue of Section 4 of the 
Bihar Act is not a question of the validity 
of law, but it is purely the investigation 
erf facts concerning individual toansac- 
tion, and for their investigation machi- 
nery is provided in the Act. These mat- 
ters cannot be investigated in the writ 
applications, particularly when the facts 
alleged by the petitioners have been dis- 
puted. The question whether a transac- 
tion is an inter-State transaction or not 
has got to be tested in the light of the 
observations made by their Lordships in 
1968 Pat UR 241=(AIR 1968 Pat 329) 
(supra). 

24. In view of the discussions and ob- 
servations made above, I am inclined to 
accept the contentions of the learned 
Advocate General. In my view, the pro- 
visions contained under Sections 3A and 
5A of the Bihar Act do not contravene 
Section 15 of the Central Act nor they 
are violative of Article 301 o.f the Con- 
stitution of India. 

25. The next question is with regard 
to the validity of Sections 42 and 46 and 
Rules 31 B and 8C. The learned Advocate 
General has contended that Section 42 
by itself is inchoate, and has got to be 
read with one or other of the relevant 
rules which have been made under Sec- 
tion 46 of the Bihar Act which confers 
upon the State Government the power to 
make rules. Rules are delegated legisla- 
tion. In this connection he has relied on 
a decision of the Supreme Court in State 
of Uttar Pradesh v. Babu Ram Upadhya, 
AIR 1961 SC 751 where their Lordships 
while dealing with the Police Act and the 
Regulations observed in paragraph 23 at 
pages 761-762; — 
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"What then is the effect of the said 
proposition in their appKcation to the pro- 
visions of the Police Act and the rules 
made thereunder? The Police Act of 1861 
continues to be good law under the Con- 
stitution- Paragraph 477 of the Police 
Eegulations shows that the roles in 
chapter XXXII thereof have been framed 
tmder Section 7 of the Police Act, Pre- 
sumably, they were also made by the 
Government in exercise of its power under 
Section 46(2) of the Police Act. Under 
para. 479(a) the Governor’s power of 
punishment with reference to _ all officers 
is preserved; that is to say, this provision 
expressly saves the power of the Gov- 
ernor under Art. 310 of the Constitution. 

'Eules made under a statute must be 
treated for aU purposes of construction 
or obligation exactly as if they were in 
the Act, and are to be of the same effect 
as if contained in the Act, and are to bo 
judicially noticed for all purposes of con- 
struction or obligation. See Maxwell *on 
the Interpretation of Statutes’ 10th Edrur 
pp. 50-51, The statutory rules cannot bo 
described as, or equated with, adminis- 
trative directions. If so, the Police Act 
and the rules made thereunder constitute 
a self-contained code providing for the 
appointment of Police officers and pre- 
scribing the procedure for their removaL 
It follows that where the appropriate 
authority takes disciplinary action tmder 
the Police Act or the rules made there- 
imder, it must conform to the provisions 
of the statute or the rules which have 
conferred upon it the power to take the 
said action. If there is any violation of 
the said provisions subject to tiie ques- 
tion which we will presently consider 
whether the rules are directory or manda- 
tory, the public servant would have a 
right to challenge the decision of that 
authority.” 

He submitted that the entire argument 
advanced on behalf of the petitioners is 
built on the assumption that Section 42 
and Eule 31B have the effect of complete- 
ly prohibiting transport or at least they 
make transportation of goods dependent . 
on permit granted by the authority in. 
their absolute discretion- He urged that ' 
the assumption, however, is. entirely 'erro- 
neous. Neither Section 42 nor Eules 31B 
and 8C require that the person who in- 
tends to transport goods should be regis- 
tered as a dealer. The only requirement 
is that such a person shall obtain a per- 
mit before attempting to transport. Ac- 
cording to him, Eule 31B clearly pro- 
vides that once the authority is satisfied 
about the particulars furnished, it shall 
sign copies of the applications and pre- 
pare a pennit and shall return to the ap- 
plicant true copies of the application 
along with the permit. The role, there- 
fore, does not forbid transportation nor 


does it require that the person mtendinf! 
,.to transport shall get himself registered 
as a dealer. The rule does not vest any 
discretion in the authority. Once the 
particulars are properly filled up the 
authority shall be bound to grant a per- 
mit. His only jurisdiction is to scrutinise 
the application, and the particulars which 
are mentioned in the application. He em- 
phasised that such a role does not sub- 
stantially impede movement. According to 
him, such a measure is absolutely neces-, 
sary to prevent the evasion of the tax law' 
and he has referred to paragraph 10 of 
the counter-affidavit dated ^11-67 filed 
on behalf of the State in C. W. J. C. 520 
Which reads;— 

"10. That with reference to paragraphs 
of the petition I say that the deponent 
came to know on . confidential enquiry 
that m order to evade payment of : pur- 
chase tax on jute, the dealers liable to 
tax under the provisions of Bihar Sales 
Tax Act, 1959, were booking jute in the 
names of fictitious persons with a view 
to conceal their transactions and thus 
evade payment of tax leviable under the 
provisions of the Act. The deponent, 
therefore, wrote the letter in question 
making the request mentioned in the 
letter. Subsequently the request was 
modified by requesting the authorities to 
book jute even when a certificate from 
jute Merchants’ Association was produced 
to the effect that the consignor, was 
carrying on biminess in jute.” 

Therefore, he submitted that parti- 
culars required for obtaining permit as 
provided in Eule 31B were necessary in 
order to find out whether there was 
benami transaction or not, or whether 
the transaction was meant for evading 
the tax. These are the only purposes for 
requiring the petitioners to obtain per- 
mit. These provisions are no more than 
the provisions in the nature of the check- 
post It is purely a reasonable measure 
for regulating purpose. In order to sup- 
port his contention he has relied on a 
decision of the Supreme Court on which 
reliance was also placed by the petitioners 
in AIR 1962 SC 1406 (supra) where thek 
Lordships , were dealing with the Consti- 
tutional validity of Sections 4, 8 and 11 of 
Rajasthan Motor Vdiicles Taxation Act 
(11 of 1951) in relation to Articles 301 
and 304 fb) of the Constitution of India ■ 
and their Lordships observed that the 
taxes imposed upon the Rajasthan Motor 
iVehicles Taxation Act are compensatory 
taxes which do not hinder the freedom of 
trade, commerce and intercourse assured 
by Article 301. They further observed 
that regulatory measure or measures im- 
poring compensatory taxes for the use of 
trading facilities do not come wdtHn the 
purview of the restrictions contemplated 
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SrticTe SOI and such measures need 
not comply with the requirements of the 
proviso to Article 304 tb) of the Constitu- 
tion. 

In my opinion, the contentions of the 
learned Advocate General are well 
grounded. These provisions are purely 
regulatory measures and they are valid. 
These rules have been introduced simply 
for plugging the various loopholes for 
evasion of tax. These are not meant for 
levying any tax on inter-State transactions 
or for impeding genuine inter-State tran- 
sactions. As indicated above Section 4 of 
the Bihar Act is suSicient safeguard for 
it. Besides, Section 15(b) of the Central 
Act clearly provides that where a tax has 
been levied under that law in respect of 
the sale or purchase inside the State of 
any declared goods and such goods are 
sold in course of inter-State trade or com- 
merce, the tax so lewed shall be refund- 
ed to such persons in such manner and 
subject to such conditions as may be pro- 
vided in any law in force in that State. 
Judging from all aspects, in my view, no 
prejudice is caused to the petitioners and 
tlie rules framed under Sections 42 and 
46 of the Bihar Act are reasonable, valid 
and legal. 

26. It may be recalled that it was also 
vehemently argued on behalf of the peti- 
tioners that there is an excessive delega- 
tion of its essential legislative functions 
provided in Sections 42 and 46 of the 
Bihar Act. It Is said that these sections 
do not define the goods in respect of 
which the section is to operate or the 
principles with reference to which the 
goods can he selected. Much stress was 
laid upon the meaning of the expression 
"no person shall transport from any rail- 
way station . . occurring in Section 42 
of the Act and on the expresrion "no per- 
son shall tender at the railway station. 
occurring in Rule 31B, Learned Counsel 
on behalf of the petitioners urged that 
the word "transport” in Section 42 means 
only for Incoming goods from the railway 
station etc. According to him, if the goods 
from railway station is brought outside 
the railway station, rules can be made for 
ensuring evasion of tax. Section 42, in his 
opinion, did not provide for prohibiting 
tendering or booMng goods from a parti- 
cular railway station to other place; 
whereas Rule 31B by using the words 
"tender at the railway station” has com- 
pletely prohibited the booking of the 
goods to be transported from one railway 
station to the other and thereby Rule 
31B has exceeded the scope and the 
power, whic^ it derived from Section 42. 
in my opinion, the word "transport” used 
in Section 42 means both incoming and 
outgoing and I am not inclined to ^ve 
narrow- construction to the word. Besides 
Section 46(l)(ii) by which the rules mak- 
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ing power is derived, is vride enough to 
include such a rule which specifically 
provides: — 

"any other matter for which there is 
no provision or no sufficient provision is 
in the opinion of the State Govt, neces- 
sary for giving eSect to the purposes of 
this Act.” 

regards this, learned counsel for the 
petitioners has contended that it clearly 
amounts to excessive delegation and sur- 
rendering of legislative power. In my 
view, these arguments on behalf of the 
petitioners cannot be accepted. Section 42 
in the very nature of the things could 
not limit the process of scrutiny to speci- 
fied goods. All goods which are subject 
to tax need scrutiny, and the problem of 
evasion is common to all of them. Unless 
all goods are checked up, and scrutinised 
St would not be possible to prevent 
evasion. With that object in wew, in my 
opinion, it was necessary to give such 
power under Section 46(1) (ii) of the Act 
5n order to give effect to the purposes of 
the Bihar Act. Otherwise rules could not 
have been made in order to secure eva- 
sion. In my view, this has uniformly 
been the legislative practice for giving 
such guidance, while granting rule mak- 
ing power for carrying out the purposes 
of the Act and the matters ancillary and 
incidental thereto. It will be pertinent to 
refer to a decision of the Supreme Coxrrt 
in AIR 1964 SC 925 v/here their Lordships 
were considering the validity of Section 3 
of the Assam Taxation (on goods carried 
by road or on Inland Waterways) Act 
(10 of 1961). Their Lordships at page 935 
in paragraph 19 observed; — 

"This argument of legislative incompet- 
ence seems to assume that Entry 56 re- 
quires that the tax must be levied by the 
State Legislature on goods which are car- 
ried only against the ovmer of the goods 
that arc carried or against the persons 
who carry them.' We do not see any justi- 
fication for introducing such limitations 
in the said Entry. It is hardly necessary 
to emphasise that Entries in three lists 
In the Seventh Schedule which confer 
legislative competence on the respective 
Legislatures to deal with the topics cov- 
ered by them must receive the widest 
possible interpretation; and so it would 
be unreasonable to read in the Entry any 
limitation of the kind which Mr. Pathak’s 
argument seems to postulate. Besides, if 
Is well settled that when a power is con- 
ferred on the Legislature to levy a tax, 
that power itself must be widely constru- 
ed; it must include the power to impose 
a tax and select the articles or commodi- 
ties for the exercise of such power; if 
must likewise include the power to fix 
the rate and prescribe the machinery for 
the recovery of the tax. This power also 
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gives jurisdiction to the Le^slature to 
make such provisions as, in its opinion, 
would be necessary to prevent the evasion 
of the tax. In imposing taxes, the legis- 
lature can also appoint authorities for 
open to the legislature to prescribe the 
procedure for determining the amount of 
taxes payable by any individual: all these 
provisions are subsidiary to the main 
power to levy a tax and, therefore, once 
it is shown that the tax in question has 
been levied on goods carried, it would be 
open to the legislature to prescribe the 
machinery for recovering the said tax 


Similar view was taken in Caltex 
(India) Ltd., Calcutta v. Presiding Officer, 
Labour Court, Patna, AIR 1966 SC 1729, 
where their Lordships were considering 
the validity of Section 26(1) of the Bihar 
Shops and Establishments Act (Act 8 of 
1954) and their Lordships in paragraph 4 
at page 1730 held: — 

*'We are of opinion that there is no 
substance in this contention. Under Sec- 
tion 40 of the Act, the State Government 
has been given the power to make rules 
to carry out the purposes of the Act. 
Clause (c) of Section 40(2) specifically 
empowers the State Government to frame 
rules to provide for the nature of mis- 
conduct of an employee for which hm ser- 
vices may be dispensed with without 
notice. By virtue of that power, the State 
Government framed Rule 20(1) which 
specifies as many as 11 acts which are to 
be treated as misconduct on proof of 
which no notice as required by Section 26 
(1) would be necessary.” 

In view of the above observations, in 
my opinion, there is no merit in the con- 
tentions of learned counsel for the peti- 
tioners. 

27- Now I turn to the last contention 
made on behalf of the petitioners that 
fresh assent of the _ President will be 
required under proviso to Article 304 of 
the Constitution, as Sections 42 and 46 
of the Bihar Act are being used for com- 
pletely new purpose. - For that reliance 
was placed on the decisions reported in 
AIR 1961 SC 232 at p. 255 (supra) and 
AIR 1962 SC 1406 at p. 1422 (supra) about 
which I have already expressed my view 
that these cases do not help the petitioner, 
because in the latter case their Lordships 
have clearly expressed ^at regulatory 
measures do not come within the pur- 
view of restrictions contemplated by Art 
301 and such measures need not comply 
with the requirements of the proviso to 
Article 304(b) of the Constitution. I have 
already held earlier that in the instant 
case- ail these measures are regulatory in 
nature. Besides, Sections 42 and 46 have 
not been amended. Had they been so 
amended fresh assent might have been 


required depending upon the nature of its| 
amendment. Besides in the other cases! 
relied on by the petitioners their Liord-I 
ships have not laid down the general prin- 
ciple of law as their Lordships have made 
it clear that they do not propose to ex- 
press any opinion as to the possible con- 
sequence of the view which they took in 
that case. Further Sections 3A and 5A of 
the Bihar Act in themselves do not 
require assent, because I have already 
held that they do not contravene Art. 301 
of the Constitution. Besides, it is admitted 
case of the parties that the President had 
already given assent for the Sales Tax 
Act, 1959 on 24-4-1959. In my view, that 
assent still continues to hold good. There- 
fore, I am not impressed with this conten- 
tion also which has been raised on behalf 
of the petitioners. Yet this may also be 
examined from another aspect. 

It has been contended on behalf of the! 
State by the learned Advocate General 
that the problem of evasion of the tax' 
law, and the need to prevent evasion are 
not necessarily related to Sections 3A and 
5A imposing purchase tax. Even if those 
sections were to be repealed, the problem 
would still be there with reference to tax 
and sales. Assuming that instead of im-' 
posing the purchase tax a sales tax, as 
provided in the original Act, was levied 
on jute, the problem of evasion would 
BtiU be the same problem. The fact that 
the law has shifted the burden of the tax 
from the seller to the purchaser makes 
no difference to the problem. This shift- 
ing has not made the least difference to 
Sections 42 and 46 under which Rule 31B 
has been made In that view of the mat- 
ter Section 42 or Section 46 has not al- 
tered qualitatively, nor they have impos- 
ed a larger burden quantitatively. The 
very purpose of a check or a check-post 
is to sift and separate the movements of 
goods, which are in accordance with law 
from those which are in contravention of 
a law. How is it possible to know as to 
whether an attempted transaction is in 
accordance with law or is in contraven- 
tion of law? It is really the process of 
check, which discovers and separates the 
goods, which are in accordance with law, 
from those „which are in contravention 
of law. 

28. The contention of the learned Ad- 
vocate General is well founded and has 
got to be accepted. Therefore, the conten- 
tion regarding the assent of the President 
raised on behalf of the petitioners also 
fails. 

29. Having due regard to the various 
matters mentioned above, in conclusion, 

I am satisfied that there is no merit in 
the contentions raised on behalf of the 
petitioners. If on scrutiny, the authoritip 
are satisfied that the transactions in 
reality relate to inter-State transactions. 
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x:ertrfnly they vdll grant permit. If on 
the returns filed by the petitioners, taxes 
are imposed even in the case of inter- 
state transactions, the petitioners have 
adequate remedy to take appropriate steps 
provided in the Act itself. Before having 
taken such steps the petitioners' grievan- 
ces cannot be met by this court in writ 
jurisdiction, particularly when the facts 
are controverted by the respondent. 
Besides, under Section i5(b) of the Cen- 
tral Act the tax imposed on inter-State 
transacfions if so levied, shall be refund- 
ed to the petitioners. Therefore, no sub- 
stantial prejudice is caused to the peti- 
tioners by the impugned orders and noti- 
fications. 

30. In the result, all the four applica- 
tions are dismissed with costs of Es. 200 
to be paid in each case to the State of 
Bihar, respondent no. 1. 

3L MISRA, C. J. I agree. 

Petitions dismissed. 
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Dr. Vijay Narayan Singh, Petitioner v. 
iVice Chancellor, Patna Univerdty and 
others, Respondents. 

Civil Writ Jurisdiction Case No. 512 of 
1968, D/- 12-2-1969. 

(A) Education — Patna University Act, 
1951 (Bihar Act 25 of 1951), S. 10(12) — 
Resolution of the syndicate of University 
•— Vice-Chancellor has power to write 
to Government for concurrence, if 
in his opinion resolution is not in accord- 
ance with provisions of Act. 

(Para 7) 

(B) Constitution of India, Article 226 

Patna University Act (25 of 1951). Sec- 
tion 9(4) — Alternative remedy, under — 
Petitioner, a Principal of Medical College 
and Professor of Surgery — Letter receiv- 
ed by petitioner from Re^trar of Univer- 
sity under direction of Vice-Chancellor 
requiring him to hand over charge — 
Even after protest made by petitioner to 
Vice-Chancellor the latter insisted upon 
compliance of order ■ — Held, there was no 
alternative remedy left to petitioner than 
to file writ application— Decision by the 
Vice-Chancellor might have taken longer 
time and meanwhile prejudice might have 
been caused to him. (Para 7) 

(C) Constitution of India, Artide 226 
— Petitioner a Principal of Medical 
College & Professor of Surgery — Re- 
solution of University Syndicate to re- 
employ him tmtil age of 62 years on his 
superannuation from Health Service of 
State on attaining age of 58 years — 
University requi rii^ him to handover 
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charge — Writ petition — Prayer for in- 
refused — Fact that charge from 
the petitioner had been taken will not 
make petition infructuous — If order of 
Syndicate re-^ploying petitioner is held 
yahd, order directing to hand over charge 
to petitioner can he passed by High Court. 

(Para 14) 

(D) Education — Patna University Act, 
1961 (Bihar Act 3 of 1962), Ss. 52. 2(g) 
and (4) — Patna University Act (25 of 
1951), S. 50 — ^Head of 'University Depart- 
ment’ and 'University Professor’ meaning 
of — _ Distinction — Petitioner appointed 
as Principal of Medical College and Pro- 
fessor of Clinical Surgery and Head of 
University Department — Expression 
THead of DepartmenP does not mean also 
*University Professori •— Head of Depart- 
ment need not be a University Professor 
— Held, on facts, and circmnstances that 
the resolution of syndicate of University 
re-employing petitioner as Professor of 
Surgery and Principal of Medical College 
imtil age of 62 years on his superannua- 
tion from Health service of Government 
on attaining age of 58 years without con- 
currence of State Government was in- 
valid — Since it was not established that 
he was appointed as a University Profes- 
sor, provisions of S. 52 were attracted — 
Government’s approval for his re-employ- 
ment was necessary — Language used in 
S. 52 of 1962 Act and S. 50 of 1951 are 
more or less identicaL (Paras 9, 18, 25) 

Balbhadar Prasad Singh, Nagendra 
Prasad Singh, Umesh Prasad Singh and 
G. P. Shahi, for Petitioner; K. P. Varma 
and Tara Kant Jha, for the State; B. C. 
Ghose and Ramananda Sinha, for Vice 
Chancellor; Basudeva Prasad and Rama- 
nanda Sinha, for the University; B. K, 
Banerji and S. N. Misra, for Dr. G. 
Achari; J. C. Sinha. Karuna Nidhan 
Keshava and Devendra Prasad Sinha, for 
Dr. R. V, P. Sinha. 

B. D. SINGH, J. ; — This application has 
been filed under Art. 226 of the Consti- 
tution of India for quashing and cancella- 
tion of Letter No, 921/R, dated 10-7-68 
(Aimexure 1 to the writ application) 
received by the petitioner from the Regis- 
trar of the Patna University (Respondent 
No. 3) under the direction of the Vice- 
Chancellor of the said University (respon- 
dent no. 1) requiring the petitioner to 
hand over charge of the ofSce of the 
Principal, Prince of Wales Medical Col- 
lege, to Dr, G. Achari, Professor and 
Head of the Department of Pharmacology, 
Patna University (respondent no. 4) and 
to hand over bis office of Professor of 
Surgery No. I to Dr. R. V. P. Sinha who 
was then Professor of Surgery No. U (res- 
pondent no. 5). The petitioner had further 
prayed for an order of interim injunction 
restraining the respondent Vice-Chancel- 
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lor and the respondent Registrar, or 
either of them, from interfering, or in 
any way intermeddling , with fee dis- 
ch^ge of his duties by fee petitioner as 
the University Professor of Surgery ^d 
Principal of fee Prince of Wales Medical 
College. The said letter was based on 
another letter dated fee 6fe July, 1968, 
from fee Secretary, Health Department, 
addressed to the Chancellor, Patna Uni- 
versity in reply to fee Vice-Chancellor's 
letter No. 837, dated 13-6-68 informing 
him feat fee Government after due con- 
sideration have decided feat Dr. Vijoy 
Narain Singh will not be re-employed in 
Government service aftfer his retirement 
on 14-7-68 in the forenoon. The Vice 
Chancellor was further directed to take 
action accordingly (Vide enclosure to An- 
nexure 1). 

2. The facts which have given rise to 
fee letters referred to above may briefly 
be summarised as follows: — ■ 

The petitioner is a Fellow of fee Royal 
College of Surgeons (England) and had 
been in fee Medical Service of fee Pro- 
vincial Government and of its successor, 
the State of Bihar (respondent no. 6), 
under whose authority fee Medical service 
was recently re-organised and constituted 
and named as the Bihar Medical Health 
Service. The then Provincial Government 
used to depute its officers under the Medi- 
cal Service for teaching jobs at fee Prince 
of Wales Medical College maintained and 
run by fee Government and affiliated to 
fee Patna University constituted imder 
the Patna Universily Act of 1917. The 
petitioner was appointed Professor of Cli- 
nical Surgery of the Prince of Wales 
Medical College by the State Government 
in the year 1947. On the repeal of fee 
Patna University Act of 1917 and its re- 
enactment as the Patna University Act, 
1951 (Bihar Act XXV of . 1951) (herein- 
after referred to as 'the Act’) and on fee 
re-constitution of fee Patna University, 
fee said Prince of Wales Medical College, 
along wife some other colleges specified 
under Section 51 of fee Act, was trans- 
ferred to the control of the Patna Univer- 
sity constituted under fee Act, Conse- 
quential to the transference of fee said 
college fee University was enjoined under 
Section 52 of fee Act to employ, on such 
terms as may be determined by fee State 
Government, all members of fee teaching 
staff and other servants of the State Gov- 
ernment employed in the Colleges trans- 
ferred to fee University imder sub-section 
(1) of Section 51 of fee Act, who, imme- 
diately before the commencement of fee 
Act, were serving in, or were attached to 
the colleges. The services of the peti- 
tioner were transferred to the Patna Uni- 
versity in January, 1952. According to fee 
petitioner, he was appointed as Professor 
of Surgery and fee Head of fee University 


Department in 1958. Further since 1961 
he was also working as fee Principal of 
fee Prince, of Wales Medical College. On 
the 15fe July, 1968, fee petitioner, on at- 
taining fee age of 58 years, was to retire 
on liis superannuation from the Health 
Service of the respondent State, 

3. On fee 31st of May, 1968, the Mem- 
bers of the Syndicate of the Patna Uni- 
versity in its ordinary meeting held on 
fee 31st of May, 1968, considered the 
question of re-appointment of fee peti- 
tioner until_ fee age of 62 years on Ms 
superannuation from the Government ser- 
vice after attaining fee age of 58 years. 
The relevant portion of fee resolution 
reads as follows: — 

"Resolved that Dr. V. N. Singh, Pro- 
fessor of Siirgery and Principal, Prince of 
Wales Medical College, who is due to 
superannuate from Government service 
on attaining fee age of 58 years with 
effect from 14-7-1968, be re-employed in 
fee University Service until he attains the 
age of 62 years subject to concurrence of 
fee State Government.’’ (Vide Annexure 2) 

By another ordinary meeting held on 
fee 10th of June, 1968 the Members of 
the Syndicate of the University deleted 
the last portion of fee above resolution, 
namely, "subject to concmrrence of fee 
State Government” (vide Annexure 2/A). 

_4. According to fee opinion of the 
Vice Chancellor the resolution dated the 
10th of June, 1968, was not valid and in 
his opinion it was necessary to obtain the 
concurrence of the State Government. 
Therefore, he wrote letter No. 837, dated 
13-6-68 to tile Government for concur- 
rence. In reply to Ms letter he received 
the aforesaid letter dated fee 6th July. 
1968 intimating that fee Government 
had decided not to re-employ Dr. Vijoy 
Narain Singh in fee Government service 
after Ms retirement. After the receipt of 
the said letter the Vice-Chancellor direct- 
ed fee Registrar to send the letter dated 
10-7-68 (Aimexure 1) to fee petitioner. 
The petitioner after receipt of the letter 
contained in Annexure i, wrote a letter 
dated 13-7-68 to the Vice-Chancdlor pro- 
testing against fee direction contained in 
the said letter and requesting Mm to act 
in accordance with fee decision of the 
Syndicate re-employing fee petitioner 
against the posts held fay him (vide An- 
nexure 11). But fee Vice-Chancellor in- 
risted upon fee compliance of fee direc- 
tions contained in Annextne 1. Hence 
this writ application was filed by the 
petitioher, which was admitted on 16-7- 
68 but the prayer for fee stay or issue 
of injunction was refused. 

5. The main points wMch faU for con- 
sideration in this case are: 
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(i) Whether the resolution of the Syndi- 
cate for the re-employment of the peti- 
tioner as Professor of Surgery and Prin- 
cipal, Prince of Wales Medical College in 
the University Service until he attains 
the age of 62. years without concurrence 
of the State Government is valid. 

(ii) Whether the Vice-Chancellor was 
under a duty to give effect to the orders 
of the Syndicate regarding the appoint- 
ment of the petitioner? 

(iii) Whether internal remedy was 
available to the petitioner?. 

(iv) if in the absence of the Govern- 
ment’s approval the petitioner would not 
be able to teach in the hospital clinical 
subjects in surgery, is he entitled to claim 
re-employment as a Professor of Surgery 
alone in the University Department as per 
resolution of the Syndicate? 

6. First I will take up for considera- 
tion the points nos. (ii) and (iii) together. 
Mr. Balbhadra Prasad Singh, learned 
counsel appearing on behalf of the peti- 
tioner has contended that the Syndicate 
is the Chief Executive Body of the Uni- 
versity and it .has powers to appoint offi- 
cers and teachers of the University and 
the Vice-Chancellor, according to him, 
was under a duty to give effect to the 
orders of the Syndicate regarding the ap- 
pointment of the petitioner. After the 
said resolution was passed by the. Syndi- 
cate, according to him, it was irregular for 
him to have written to the Government 
for its approval or concurrence. Learned 
Counsel in order to support his conten- 
tion has referred to the various provi- 
sions of the Patna University Act and has 
drawn our attention that the said Act 
was repealed by the Bihar State Univer- 
sities (University of Bihar, Bhagalpur 
and Ranchi) Act, 1960 (Bihar Act XIV of 
1960) which in its turn in so far as_ it 
was applicable to the Patna University 
established under it, was repealed by 
Patna University Act, 1961 (Bihar Act III 
of 1962). In short, so far this case is 
concerned, only the two Acts, namely 
1951 Act and 1962 Act, are relevant. The 
terms appearing in the 1951 Act 
substantially bear the sanae meaning 
in the definiton section as in the 1962 
Act. Learned Counsel has referred to 
Section 20 of the 1962 Act which provides 
that the Syndicate shall be the executive 
body of the University. He has also refer- 
red to Section 21 of the Act which pro- 
vides the power and the duties of the 
Syndicate and clause (e) of the said sec- 
tion gives power to the Syndicate to ap- 
point teachers of the University. Accord- 
ing to him, the petitioner was rightly ap- 
pointed by the Syndicate under the said 
provision. Then he has drawn our atten- 
tion to Section 10, Clause 10, of the Act 
which provides that the Vice-Chancellor 
shall give effect to the- orders of the 
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Syndicate regarding the appointment etc. 
Learned. Counsel has, therefore, submit- 
ted that the Vice-Chancellor had no juris- 
diction or power after, the said order of 
the Syndicate to write to the Government 
for its approval contrary to the second 
resolution of the Syndicate. 

7. On the other hand, Mr. B, C. Ghose, 
learned counsel appearing on behalf of 
the Vice-Chancellor has urged that the 
Vice-Chancellor has overriding power 
under Section 10, - Clause 12 of the Act 
which reads to this effect: — 

"It shall be the duty of the Vice-Chan- 
cellor to see that the proceedings of the 
University are carried on in accordance 
with the provisions of this Act. the Sta- 
tutes, the Ordinances, the Regulations 
and the Rules and to report to the Chan- 
cellor every proceeding which is not in 
conformity with such provisions.’’ 

Learned counsel has submitted that if 
the proceeding of the University is not 
in accordance with the provisions of tins 
Act it is his bounden duty to report to 
the Chancellor. He also drew our atten- 
tion to Section 9(4) of the Act which pro- 
vides that the Vice-Chancellor may by 
order in writing annul any proceeding of 
the University which is not in conformity 
with the Act, the Statute, the Ordinance 
or the Regulations. He also submitted 
that the petitioner ought to have moved 
the Chancellor instead of filing this writ 
application. He had alternative remedy 
which he ought to have availed of. Mr. 
Basudeva Prasad appearing on behalf of 
the University including the Syndicate, 
as also learned counsel appearing on be- 
half of other respondents, have adopted 
the argument advanced by Mr. Ghose on 
this point, and have urged that this ap- 
plication should fail solely on the ground 
that the petitioner has alternative remedy. 

In view of the provisions contained 
rmder Section 10(12) referred to above, I 
am inclined to hold that the Vice-Chan- 
cellor had power to write to the Govern- 
ment for the concurrence, if in his opin- 
ion the resolution of the Syndicate was 
not in accordance with the provisions of 
the Act. Therefore, the contention of 
learned counsel for the petitioner fails. 
However, considering the facts and cir- 
cumstances of the case I am not inclined 
to hold that this application should fail 
merely because the petitioner had alter- 
native remedy provided under Section 9 
(4) of the Act. The impugned letter con- 
tained under Annexure 1 was demanding 
handing over the charge by the petitioner 
to respondents 4 and 5. Besides, even 
after protest made by the petitioner to 
the Vice-Chancellor, the latter insisted 
upon the compliance of the order con- 
tained in Annexure 1. In my opinion, 
there was no alternative left to the peti- 
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tioner than to file this writ application 
before this Court, as the decision by the 
Vice-Chancellor might have taken longer 
time and meanwhile prejudice might 
have been caused to the petitioner. Thus, 
we are inclined to examine the merit of 
the resolution .• of the Syndicate as to 
whether it was, in accordance with the 
provisions of the Act or not. 

8. Wow I turn to the consideration of 
point No. (i) which is of real importance. 
It is mainly dependent upon the inter- 
pretation of Section 50 of 1951 Act and 
Section 52 of 1962 Act, since the langu- 
age used in both these sections, is more 
or less identical. Reference was made by 
the parties to Section 52 of 1962 Act 
which is to this effect: — 

"Teachers of clinical subjects and 
Pathology in the Prince of Wales Medical 
College to be nominated by Government — 
Notwithstanding that the Prince of Wales 
Medical College is a college the hospitals 
attached to that college shall not be 
transferred to the University until . such 
date as the State Government may, by 
notification, appoint and until the date of 
such transfer, all teachers of clinical 
subjects and pathology in the said college 
shall be appointed in accordance with the 
provisions of this Act by the University 
from amongst officers nominated by the 
State Government and all teachers so ap- 
pointed shall be deemed to be members 
of the staff of the hospitals attached to 
said college”. 

Learned counsel has contended 
that the provisions of the above Sec- 
tion 52 are not applicable in the case of 
the petitioner. He has urged that the con- 
currence or approval of the State Govern- 
ment was not required in the case of 
the re-employment of the petitioner as 
resolved by the Ssmdicate. Once the 
Syndicate has decided, the Government 
has no say in the matter. In order to sup- 
port his contention he has referred to the 
notification dated the 8th July. 1960 of 
the State Government which was issued 
in pursuance of clause (1) of Section 52 of 
the 1951 Act. By the said notification the 
terms were laid down on which the Patna 
University was to employ the members 
of the teaching staff, and the other ser- 
vants of the State Government employed 
in the Prince of Wales Medical College 
who were transferred to that University 
imder sub-section (1) of Section 51 of the 
1951 Act. He has drawn our attention to 
clause 18 of the said notification the rele- 
vant-portion of which is to this effect:—* 

"(1) The rules regulating ; the retire- 
ment of Government Servants shall apply 
to H'ansferred Government servants. 

(2) If the University decides to re- 
employ such Gove'rxunent servants, such 
re-employment ' will be treated as fresh 
appointment imder the University and 


will not affect his pension and leave 
accounts in respect , of his service 
(under) the State Government. Such 
a Government servant on re-employ- 
ment shall draw the initial pay of 
the post in which he is re-employed unless 
the University sanctions advance incre- 
ments.” 

According to learned counsel, the reso- 
lution of the Syndicate contained in An- 
nexure.2 read with Annexure 2/A, was 
in accordance with the provisions of 
clause 18 (2) quoted above. He has, drawn 
our attention to paragraphs 12 to 15 of 
the writ application wherein it is specifi- 
cally stated that the Senate of the Patna 
University on the 25th November, 1954, 
created University Departments includ- 
ing, inter alia. Medicine, and Surgery. 
An extract from the minute of the Senate 
has been marked as Annexure 4" to the 
application. In the aforesaid University 
Department of Surgery, Dr. U. P. Sinha 
was appointed as Professor of Surgery, 
On the retirement of Dr. Sinha. the peti- 
tioner was appointed as the Head of the 
University Department of Surgery. Learn- 
ed counsel has drawn our attention to the 
copy of the letter of the appointment of 
petitioner dated the 16th October, 1968, 
which is marked as. Annexure 6. With 
reference to paragraph 16 of the applica- 
tion learned counsel has submitted that 
the petitioner was later appointed as 
Principal of the Prince of Wales Medical. 
College in addition to his own duties as 
Head .of the University Department of 
Surgery on the retirement of Dr. Gaya 
Prasad with effect from ..the 21st of April. 
1961 as per notification which is marked 
as Annexure 7. This fact is also borne out 
from a true copy of demi-official letter 
received by the petitioner from the then 
Vice-Chancellor which is marked as An- 
nexure 8. According to learned counsel, 
the petitioner was. thus appointed by the 
University Department in order to teach 
the post-graduate course ' in that Depart- 
ment, according to the powers of the Uni- 
versity contained under Section 4 read 
with Section 53 of the 1962 Act, He has 
referred to S. 4. sub-section (7). which 
gives power to the University to, institute 
Professorships, ReadersMps, Lecturerships 
and any other teaching posts required by 
the University and to appoint persons ; to 
such Professorships, Readerships, Lec- 
turerships and post. Then he has referred 
to sub-section (15) of the said- section, 
which reads as follows: — 

"The purposes and powers of the Uni- 
versity shall be the following, namely: — 

* ' ■ * » »’ .* 

(15) to undertake the conduct of post- 
graduate teaching, research and work in 
departments established and maintained 
by the Universitj^ 
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Provided that if the University, at any 
time decides to conduct the post-graduate 
teaching in any college, it shall be law- 
ful .for the University to arrange and pro- 
vide for the post-graduate teaching in that 
subject in that college, and to utilise, for 
the said purpose, the buildings of that 
college or any portion thereof and such 
members of the staff and the articles of 
furniture, library, . books, laboratories, 
stores, instruments and other equipments 
of that college as may be prescribed in 
the Statutes.’ 

9. Learned counsel has also drawn our 

attention to Section 2(g) of the 1962 Act 
which defines Head of the University 
Department as "the Head of any depart- 
ment established and maintained by the 
University for imparting instruction to 
the students of the University in the post- 
graduate standard under conditions pre- 
scribed in the Statutes ’’ He has 

also referred to Section 2, clause (u) of 
the said Act which defines University 
Professor as "a teacher engaged in giving 
instruction in a department established 
and maintained by the University for im- 
parting instruction in the post-graduate 
standard or in an institute and possessing 
such qualifications as may be prescribed 
by the Statutes." 

10. Learned counsel has submitted 
that since the petitioner was appointed as 
the Head of the University Department 
of Surgery and as University Professor 
to teach post-graduate students in the 
University Department, the provisions 
contained under Section 52 are not appli- 
cable at all in his case. According to him, 
the unambiguous words used in Section 52 
clearly indicate that the application of its 
provision is confined only to the teachers 
or professors of clinical subjects and 
Pathology in the Prince of Wales Medi- 
cal College meant for teaching under- 
graduate students. Therefore, he conclud- 
ed that the resolution of the Syndicate 
contained in Annexure 2 read with An- 
nexure 2/A re-employing the petitioner as 
Professor of Surgery and Principal, 
Prince of Wales Medical College until he 
attains the age of 62 years, without con- 
currence by the State Government, is 
valid and in accordance with the provi- 
sions contained in the two University 
Acts referred to above. 

11. On the other hand, Mr, B. C. 
Ghose, appearing on behalf of the Vice- 
Chancellor, has contended that according 
to clause (a) of paragraph 1 of the terras 
under the notification dated 18th July, 
1960, read with section 48 of the 1951 Act, 
the State Government gave an option 
to the members of its Services either to 
retain their hen in the State Service or 
to opt for the University service. The 
petitioner opted to retain his hen fn the 
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service of the State which fact the peti- 
tioner has also admitted in paragraph 10 
of his petition. Therefore, he has urged 
that the petitioner’s services were merely 
a loan to the University. The University 
never appointed him as a University Pro- 
fessor nor he was ever described as such. 
He further submitted that the University 
could not create a post of University Pro- 
fessor of Surgery in the Faculty of Medi- 
cine and this fact is clearly stated in 
paragraph 8 of the counter-affidavit which 
has been filed on behalf of the University 
on 15-7-68 the relevant portion of which 
reads as: — 

"In 1956 the Patna University Senate 
passed a Resolution for the creation of 
posts of University Professors in the 
Faculty of Medicine against existing 
posts, but, it did not materialise, for the 
State Government did not concur in the 
proposal.” 

Therefore, he urged that the petitioner 
was never appointed as a University Pro- 
fessor to impart instruction to post-gra- 
duate students. Even for teaching the 
post-graduate students, according to him, 
it is not necessary to appoint a University 
Professor. In this connection he has refer- 
red to the proviso to clause 15 of Section 
4 of the 1962 Act which has already been 
quoted earlier; and he has laid stress on 
the expression "it shall be lawful for the 
University to arrange and provide for the 
post-graduate teaching in that subject in 
that college, and to utilise for the said 
purpose, the buildings of that college or 
any portion thereof and such members of 
the staff and the articles of furniture. . . 
. . .’’ He also submitted that if the peti- 
tioner was the Head of the Department it 
does not mean that he was also University 
Professor and, according to him, a Head 
of the Department need not be a Univer- 
sity Professor according to the definition 
under Section 2(g) of the 1962 Act. and 
has emphasised upon the expression in 
the said clause which stands: — 

"and includes the Director of any in- 
stitution established by the University 
for the promotion of research ’’ 

Therefore, he submitted that the Head 
of a University Department may even be 
the Director of any institiition. In con- 
clusion, he urged that when the question 
of his re-employment was taken up by 
the syndicate, the petitioner was a teacher 
of clinical subjects in surgery and he was 
not a University Professor. Therefore, 
S. 52 of 1962 Act was dearly applicable 
in his case and the Government’s approval 
for Ms re-appointment was necessary ac- 
cording to the provisions of the Act, 

The subsequent resolution of the Syndi- 
cate contained in Annexure 2/A deleting 
the expression "subject to the concurrence 
by the State Government" is invalid and 
not in accordance with law. According to 
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him, the petitioner could not be re-em- 
ployed without the ; concurrence of the 
State Government., 

12. Mr. Basudeva Prasad, learned 
counsel appearing on behalf of the Uni- 
versity, adopted the arguments advanced 
by Mr. Ghose on behalf of the Vice-Chan- 
cellor and he further added that the reso- 
lution which was passed by the Syndicate 
contained in Annexure A, could not have 
been modified by the subsequent resolu- 
tion of the Syndicate contained in An- 
nexure 2/A. In othfer words, the second 
ordinary meeting of the Syndicate was 
called to transact the formal business of 
the previous resolution of the Syndicate. 
Therefore, the subsequent resolution could 
not have deleted any part of the resolu- 
tion, which was passed in the previous 
meeting of the Syndicate. In this con- 
nection he has referred to Blackwell’s 
Law of Meeting, 1937 Edition, page 57. I 
am not inclined to accept this part of his 
argument. In my opinion, the Syndicate 
in the subsequent meeting coidd have 
deleted the said portion of the resolution. 
They had such power to do so provided 
all other formahties of calling the meet- 
ings etc. were observed. But none has 
challenged that the formalities of calling 
the meeting, quorum etc., were not ob- 
served. But whether the Syndicate had 
power to re-employ the petitioner as 
Professor of Surgery and the Principal of 
Prince of Wales Medical College is a 
different question altogether. That will 
depend upon the interpretation of Sec- 
tion 52 of the 1962 Act and upon the 
question whether the petitioner was ap- 
pointed University Professor of the Uni- 
versity Department in order to impart 
education to the post-graduate students. 
Mr. Basudeba Prasad has further con- 
tended that if the subsequent resolution 
deleting the requirement of the concur- 
rence by the State Government is in- 
valid, no writ will lie to perpetuate the 
illegality. 

13. Mr. B. K. , Banerji, learned counsel 
appearing on behalf of Dr. G. Achaii, 
respondent no. 4, also adopted the argu- 
ment of Mr. B. C. Ghose, and further 
added that the terms of transfer con- 
tained in the notification dated the 8th 
July, 1960, completely control the tenure 
of service of the Government servant 
irrespective of the fact whether he is 
paid by the University or working for 
the University. He has drawn our atten- 
tion to paragraph 3 of the said notifica- 
tion which says that a transferred Gov- 
ernment servant who is member of the 
Bihar Civil Medical Service, shall, sub- 
ject to the provisions of the Act. continue 
to./ be a member of that service, so long 
as. he is a teacher in the College. He also 
referred to paragraph 5 in which it is 
mentioned that when the confirmation of 


a . transferred Government servant against 
a post in the cadre imder the State Gov- 
ernment is due the University, shall refer 
the; matter for the orders of the State 
Government. He has laid stress upon 
paragraph 6 thereof in which it is clear- 
ly stated that the standards for the cross- 
ing of efficiency bar of the transferred 
Government servants shall be determined 
by the University, subject, in the case of 
the teachers in the clinical department, 
to the approval of the State Government. 
Learned counsel has contended that 
the petitioner’s case was considered for 
reappointment by the Syndicate when he 
was a teacher in clinical surgery in the 
Prince of Wales Medical College. Accord- 
ing to him, therefore, the approval of the 
State Government was imperative if he 
was going to be re-employed by the Uni- 
versity. He has. further submitted that 
under Section 52 of the 1962 Act no ap- 
pointment other than that of the Govern- 
ment Officers can be made by the Patna 
University in the Clinical and Pathology 
Department of the Prince of Wales MetM- 
cal College; and in the case of the peti- 
tioner the Government has categorically 
mentioned in the letter dated the 6th 
July, 1968, addressed to the Chancellor 
that the Government have decided that 
the petitioner will not be re-employed in 
Government service after his retirement 
on 14-7-68. He. has also drawn our at- 
tention to paragraph 3 of the counter-affi- 
davit which has been filed on behalf of 
the State of Bihar wherein it is stated 
that according to Section 52 of the Patna 
University . Act no appointment other 
than that of the Government officers can 
be made by the Patna University in the 
Clinical and Pathological Department of 
the Prince of Wales Medical College. and 
it is also mentioned therein that in the 
case of Dr. V. N. Singh the Government 
decided, after due consideration, not to 
grant him re-employment in Government 
service after retirement. 

14. Mr. Jagdish Chandra Sinha, learn- 
ed counsel appearing on behalf of Dr. 
B. V. P. Sinha, respondent no. 5, adopt- 
ed the arguments advanced by Mr. Ghose 
and other counsel for the respondents. He 
also submitted that since the prayer, for 
injunction was refused. Dr. E. V. P. Sinha 
has already taken charge from the peti- 
tioner and hence the petitioner’s appli- 
cation has become infructuous. 

In 'my opinion, this contention of learn- 
ed counsel is imacceptable. If it is h^d 
that the order of the Syndicate re-em- 
ploying the petitioner is valid, certainly 
order can be passed by this Court direct- 
ing Dr. R. Y. P. Sinha to hand over 
cliarge to the petitioner. 

15. Mr. Tara Kant .Jh'a, appearing on 
behalf of the State of Bihar, contended 
that the concurrence of the State Govern- 
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ment for the re-employnient of the peti- 
tioner was imperative and he has refer- 
red to paragraphs 2 and 3 of the coxmter- 
afQdavit, which has been filed on behalf 
of the State of Bihar. 

16. Mr. Singh, learned counsel for the 
petitioner, however, maintained that the 
University has created University Depart- 
ment and the petitioner was appointed 
University Professor. In this connection 
he has referred to the Statutes with rele- 
vant extracts from the Act of 1951 and 
the Rules to be foimd in the Book pub- 
lished by the University in the year 1955. 
He has drawn our attention to its Chap- 
ter I at page 5 where under the heading 
"Representative Members of the Senate’* 
it is mentioned that thirty-five seats al- 
lotted to the teachers under Section 15(1)', 
Class III(i), shall be distributed among the 
colleges and the University Departments. 
Under the heading "Colleges”, in item 
no. 4 the Prince of Wales Medical College 
is mentioned amongst other colleges. In 
the 'University Departments’, among 
departments like English, History, Eco- 
nomics etc. the following are mentioned 

«i at S P P - 

27. Physiology 

28. Medicine 

29. Surgery 

30. Obstetrics and Gynaecology 

31. Ophthalmology and Octorhino- 
laryngology 

32. Pathology 

33. Pharmacology 

34. Anatomy”. 

Further at page 7 if is mentioned that 
three teachers are to be elected, one from 
each of the following University Depart- 
ments, by rotation, in the cyclic order ac- 
cording to the list of priority as indicated 
below: — 

1. Physiology 

2. Ophthalmology and Octorhino- 
laryngology 

3. Anatomy 

4. Obstetrics and Gynaecology 

5. Pharmacology - 

6. Medicine 

7. Pathology 

8. Surgery. 

He has also drawn our attention to page 
26 where it is mentioned that the two 
Principals and four Heads of University 
Departments shall hold office by rotation 
in a cyclic order as members of the Syn- 
dicate according to the list of priority, 
their terms of office being one year from 
the date of their office. In the list of 
priority of principals in item no. 2, P. W. 
Medical College is mentioned; whereas in 
the list of priority of Heads of Univer- 
sity Departments among others, in item 
no. 12. Surgery is mentioned. He has 
also referred to Chapter X of the Book 
dealing with the "Organisation of Teach- 


ing under the University” under Section 
7(2) of the 1951 Act and the University 
framed Statutes. In paragraph 1 of the 
Statute it is mentioned that all recognis- 
ed teaching in the University shall 
be conducted in the University De- 
partments ^ or Institutes established 
and maintained by the University or in 
colleges maintained or controlled by it. 
In paragraph 2 it is mentioned that each 
University Department shall be under 
the Head of University Department who 
shall be a teacher of the subject of the 
rank of the University Professor, Pro- 
fessor or Reader. He has also drawn our 
attention to paragraph 3 of the Statutes 
which says that the University Depart- 
ment may be located in the building 
directly under the University or in any 
of its colleges. Paragraph 4 thereof deals 
with the teaching in the colleges which 
shall be conducted in the departments 
each of which shall be under the Head of 
College Department who shall be a 
teacher of the subject of the ranlc of a 
Professor or Reader. Paragraph 5 says 
that the Head of the University or the 
College Department shall be responsible 
to the Dean of Faculty for the organisa- 
tion of teaching in the Department. Para- 
graph 6 provides that where a Universi^ 
Department and a College Department in 
a subject are located in the same pre- 
mises, the Head of the University Depart- 
ment shall co-ordinate the teaching in the 
two departments in consultation with the 
Head of the College Department. Lastly 
paragraph 7, which is also relevant for 
the disposal of this case, says that a 
teacher assigned to a University Depart- 
ment shall participate in the teaching 
work of the College Department and vice 
versa, if called upon to do so by the Dean 
of the Faculty. 

17. Learned counsel for the petitioner, 
by reference to these provisions in the 
Statute, has contended that the Univer- 
sity has kept the Universiey Department 
and the colleges separately so far the ap- 
pointment of the staff of the University 
Department and the colleges are concern- 
ed. This also indicates that the University 
Department was created by the University 
and the University Professors were ap- 
pointed. This further shows that the Uni- 
versity Department and the college may 
be located in the same premises and the 
teacher of the University Department may 
also teach in the College Department if 
he is called upon to do so by the Dean 
of the Faculty. 

,18. But I find that in paragraph 2 of 
the Statute it is also mentioned that "pen- 
ding the appointment of University Pro- 
fessor, Professor or Reader in the Depart- 
ment the seniormost Lecturer in the sub- 
ject shall be acting as Reader and Head 
of the Department.” This may go against 
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the contention of learned counsel that the 
petitioner was appointed as University 
Professor as it has been stated in para- 
graph 8 of the affidavit filed on behalf of 
the respondent Patna University that in 
1956 the Patna University Senate passed 
a resolution for the creation of the post 
of tlie University Professors in the 
Faculty of- Medicine against the existing 
posts but it did not materialise, for, the 
State Government did not concur in the 
proposal. The University has, therefore, 
categorically denied the creation of Uni- 
versity Professors in the Faculty of Medi- 
cine; whereas the petitioner has nowhere 
in his petition' stated that he was appoint- 
ed as a University Professor nor he has 
annexed any letter of the University 
showing that he was appointed as a Uni- 
versity Professor, 

19. However, learned counsel for the 
petitioner, in order to estabhsh that the 
University Department was created and 
the petitioner was also appointed as a 
University Professor, has referred to the 
various printed budgets of the University 
of those years which were available to 
the petitioner. He has drawn our atten- 
tion to page 34 of the budget for the 
year 1954-55 which relates to the Prince 
of Wales Medical College. In Item No. 9 
at page 35, under the heading "name of 
post’’ Professor of Surgery is mentioned 
and under the heading "name and incum- 
bent” Dr. U. P. Sinha is written. It also 
mentions his grade with scale of pay as 
well as his salary. Similarly, under item 
no. 10, Professor, Clinical Surgery, is 
mentioned and the name of inciunbent is 
Dr. V. N. Singh (petitioner). Likewise his 
grade of pay and salary are also men- 
tioned. Learned counsel has submitted 
that this related to the time when no 
separate University Department of Sur- 
gery was created. 

20. He has then referred to the next 

budget for the year 1955-56. Here also, at 
page 16 which relates to the Prince of 
Wales Medical College, in item no. 11, 
name of post is Professor of Surgery, in- 
cumbent is the same Dr. U. P. Sinha and 
in item no. 12 the name of post is Pro- 
fessor of Clinical Surgery and the in- 

cunibent is Dr. V, N. Singh (petitioner). 
Upto this time also there was no creation 
of a separate University Department. 

21. Next he has referred to the budget 
for the year 1958-59 at pages 16-17 under 
the Department of Surgery^ the relevant 
portion of which reads as follows; — 

“Details of post: University Professor — 
Professors or Readers — ^3 
Lecturers — ^5 

■ Tutor — ^1 

(a) University Department A 

“ , 1. Dr. U. P. Sinha 

2. Dr. B. Mukhopadhyaya 

3. Dr. S. K. Sinha • . 


4. Vacant. 

(b) P. W. Medical College 

1 i. Dr. V. N. Singh (petitioner) 

2. Dr. R. V. P. Sinha (respondent no, 5) 

3. Dr. U. ,N. Sahi . 

4. Dr. R. N. . Sinha 

5. Dr. Avoy Singh 

6. Vacant • . .” . . ‘ 

Learned counsel contended that this 

clearly indicates that , the University- 
created University Department. Out of the 
above 10 posts, 4, were for the University 
Department and 6 were for the Colleges. 
At that stage Dr. U. P. Sinha 'was in the 
University Department and Dr. V. N. 
Singh, the petitioner, was in the Prince 
of Wales Medical College. 

22. Then he referred to the budget 
for the year 1960-61 at page 32. Here also 
the details of the post are: University 
Professor 1, Professors or Readers 3, 
Readers 4 and Tutor 1. Under the Uni- 
versity Department there were 4 posts 
which are as foUo-ws: — 

1. Prof. V, N. Singh (petitioner) 

2. Dr. S. K. Sinha 

3. Dr. B. Mukhopadhyaya 

4. Vacant. 

In the Prince of Wales Medical College 
■there were -the following 5 posts: — 

1. Vacant 

2. Dr. R. V. P. Sinha (Respondent no. 5) 

3. Dr. U. N. Sahi 

4. Dr, R. N. Sinha 

5. Dr. A. Singh. 

This related to the year in which, ac- 
cording to the petitioner, he was appomt- 
ed the University Professor on the retire- 
ment of Dr. U. P. Sinha from the Univer- 
sity Department, In order to support 
tliis, he has also dra-wh our attention to a 
letter dated the 16th October, 1958 from 
the then Registrar, Patna University, ad- 
dressed to the Dean of the Faculty of 
Medicine of the Patna University, which 
he has annexed to his petition and mark- 
ed as Annexure 6, the relevant portion of 
which reads as follows: — 

"I am directed to inform you that the 
Vice-Chancellor has been pleased to . _ai> 
point Dr. V. N. Singh, Professor of Clini- 
cal Surgery, P. W. Medical College, Patna 
to act as Head of the University Depart- 
ment of Surgery -vice Dr. U. P. Sinha 
retired.” 

In my opinion, this letter does not indi- 
cate that he was appointed as a_ Univer- 
sity . Professor. Rather, it . indicates 
that he was appointed as Head of the 
University Department in Surgery on the 
retirement of Dr. U. P. Sinha. The ex- 
pression "Professor of Clinical Surgery” 
used in the letter clearly mentions that 
it related to his being a Professor of Clini- 
cal Surgery in the Prince of Wales Medi- 
cal College. The expression "Head of the 
Department” does not mean that he was 
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■University Professor because Head of the 
Department as defined in the Act may 
also include Director of any Institute 
maintained by the University for the pro- 
motion of the research, whereas the Uni- 
versity Professor is defined separately in 
the Act vide Section 2(ul of the 1962 Act 
The definition of teacher is to be fotmd 
in Section 2(r) of the said Act which is 
as follows: — 

" 'Teachers’ means Principals. Univer- 
sity Professors, Professors, lecturers, 
demonstrators and any other person im- 
parting instruction in departments estab- 
lished and maintained by the University 
or in any of its colleges or institutes;” 

Paragraph 7 of the Statute also, which 
has been mentioned earlier, says that a 
teacher assigned to the University De- 
partment shall participate in the teach- 
ing work of the College Department and 
vice versa. 

23. Learned counsel has then referred 
to the budget for the year 1963-64 at page 

31. Here ^so the details of the post are: 
University Professor 1, Professors or 
Readers 2, Lecturers 4 and Tutors 4. In 
the University Department there were 3 
posts which were held by (1) Dr. V. N. 
Singh (petitioner), (2) Dr. S. K. Sinha, 
and (3) Dr. A. Singh, and in the Prince 
of "Wales Medical College Dr. R. V. P. 
Sinha (respondent no. 5) held the first 
post; the names of other doctors mention- 
ed therein are not necessary to be men- 
tioned here for the purposes of this case. 

24. Lastly, he has referred to the 
budget for the year 1967-68 at pages 31- 

32. Here also under the heading "Details 
of post” in the Department of Smgery it 
is mentioned as follows: 

University Professor — 1 
Professors or Readers — 2 
Lecturers — 4 
Tutors — 4. 

In the University Department there 
were 3 posts which were held by (1) Dr. 
"V. N. Singh (petitioner), (2) Dr. S. K. 
Sinha, and (3) Dr. Abhay Singh. In the 
Prince of Wales Medical College there 
were 5 plus 3=8 posts out of which the 
first was held by Dr. R. Y. P. Sinha 
(respondent no. 5) in place of Dr. V. N. 
Singh (petitioner) who was appointed as 
Professpr in the University Department. 
The remaining posts need not be men- 
tioned here in this judgment. 

Learned counsel has emphasised that 
so far the creation of University Depart- 
ment and the appointment of the peti- 
tioner as Professor are concerned, the 
same is clearly established by these 
budgets. He has drawn our attention to 
paragraph 15 of the application where 
the petitioner has stated that he has been 
drawing his salary in accordance with 
the provisions made in the University 


budget in respect of the salary of the 
Head of the University Departinent of 
Surgery. 

_ But in this paragraph also the peti- 
tioner has not stated that he was drawing 
his salary as University Professor. I 
have already pointed out earlier the dis- 
tinction between the Head of the Depart- 
ment and University Professor, I have 
already, referred to the counter-affidavit 
which was filed on behalf of the Univer- 
sity on 15-7-68 denying the creation of 
the posts of University Professors in the 
Faculty of Medicine. Rxrther, I find that 
in paragraph 7(D) of the supplementary 
counter-affidavit which was filed on 29-7- 
68 on behalf of the University and also 
in paragraph 14 of the counter-affidavit 
which was filed on behalf of the Univer- 
sity on 22-8-68 it has been reiterated that 
in 1956 the Patna University Senate pass- 
ed a resolution for the creation of posts 
of University Professors in the Facully 
of Medicine against existing post but it 
did not materialise, for, the State Gov- 
ernment did not concur in the proposal 
and in the former affidavit it is fmther 
stated that after this the Patna University 
Syndicate framed statutes. The relevant 
statutes are in the following terms: — 

"5.2 Recognition of Teachers: 

The Heads of University Departments, 
who possess the qualifications laid down 
in the Statutes for University Professors 
may he recognised as University Pro- 
fessors by the Vice-Chancellor for the 
purpose of appointment as Dean of the 
Faculty concerned. 

Provided that the recognition of a 
teacher under this Statute shall not in 
any way have the effect of altering con- 
ditions of service, emoluments and other 
privileges of the teacher concerned. 

Provided further that in Departments 
where there are posts of University Pro- 
fessors no such recognition as aforesaid 
shall be given.” 

25. Therefore, it was rightly contend- 
ed on behalf of the University that, ac- 
cording to the aforesaid Statute the sta- 
tus of the Head of the University Depart- 
ment was recognised as equivalent to a 
University Professor for the purpose of 
appointment of Deans of the Faculties 
only. Further, in sub-paragraph (E) of 
the same paragraph it is also stated that 
the Syndicate of the Patna University 
had ailready resolved that aU appoint- 
ments of the transferred clinical teachers 
shall be subject to the sanction of the 
Government and it is categorically stated 
that the said resolution was never modi- 
fied or rescinded. In sub-paragraph (E) 
of paragraph 24 of the said counter-affi- 
davit, with reference to paragraph 15 of 
the application of the petitioner, it is 
stated that before the petitioner was ap- 
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pointed to . act as Head of the University 
Department of Surgery in place of Dr. 
U. P. Sinha, he was appointed as Pro- 
fessor of Surgery in accordance with law 
on his nomination for the purpose, by the 
State Government under Section ^50 ■ of 
the Patna University Act, ,1951. It is true 
that by reference to the budgets of the 
University it appears that .the University 
Department was created ^d the peti- 
tioner was appointed University Profes- 
sor in the Department, of Surgery, but 
in my opinion, from this we cannot rebut 
the specific assertions made in the various 
coimter-affidavits filed on behalf of . the 
University. Besides, considering the terms 
of transfer quoted earlier, the petitioner’s 
exercise of option to retain his lien in 
the service of the respondent State, and 
considering the other facts and circum- 
stances of this case referred to above in 
my opinion, the resolution of the Syndi- 
cate contained in Annexure 2, read with 
the subsequent resolution contained in 
Annexure 2/A, re-employing the peti- 
tioner as Professor of Surgery and Prin- 
cipal, Prince of Wales Medical College 
until the age of 62 years on his superan- 
nuation from the Government service on 
attaining the age of 58 years without the 
concurrence of the State Government is 
not in accordance with law. Since in this 
case it cannot be cearly established that 
the petitioner was appointed as a Univer- 
sity Professor, in my opinion, the provi- 
sions contained under Section 52 of the 
University Act, 1962 shall apply. How- 
ever, it has been urged on behalf of the 
petitioner that even if the Government 
has refused to re-employ the petitioner in 
the Government service after his retire- 
ment on 14-7-68 by its letter dated the 
6th July, 1968, the Syndicate could have 
appointed the petitioner as University 
Professor of Surgery for teaching non- 
clinical surgery and for that admittedly 
no sanction, be required. 

26. This brings us to the considera- 
tion of the last point, i. e,, point no. (iv). 
It is admitted case of the parties that in 
view of the aforesaid letter of the Gov- 
ernment the petitioner could not have 
gone to the said college to teach clinical 
subjects in surgery. I have referred to 
Borland’s Illustrated Medical Dictionary, 
23rd edition, for the meaning of the word 
"clinical” which stands: "Pertaining to a 
clinic or to bedside; pertaining to or 
founded on actual observation and treat- 
ment of patients, as distinguished from 
theoretical or experimental.” More or less 
similar meaning ‘is given in the Oxford 
English Dictionary. Vol. II, published in 
1933 and reprinted in 1961. According to 
it, the word "clinical” means "of or per- 
taining to the sick-bed, spec, to that of 
indoor hospital patients: used in connexion 
with the practical instruction given to 


niedical students at the sick-beds, in hos- 
pitals; Ghnical lecture — a lecture at the 
bedside of the patient upon his case; 
Clinical medicine, surgery, medidne or 
surgery as learnt or taught at the bedside 
’usually applied, to hospital practice in 
which the physician, in going round the 
wards, comments upon the cases under 
his care’. 

It seems the petitioner could, have been 
re-employed by the University only as a 
Professor of. Surgery. In the University 
budget for the year 1954-55 I find , that 
Professor of Surgery was Dr. U. P. Sinha 
whereas . the petitioner was the Professor 
of Clinical. Surgery in the. Prince of 
Wales Medical College. Therefore, it would 
have been possible for the University to 
appoint two Professors, one as Professor 
of Surgery and the other as Professor of 
Clinical Surgery, The' petitioner, in that 
case, would have taught only the theore- 
tical side of surgery to the post-graduate 
students. 

27. Mr, Basudeva Prasad, learned 
counsel appearing on behalf of the Uni- 
versity has contended that when the peti- 
tioner was proposed to be re-employed 
by the Syndicate and before the peti- 
tioner retired, he was teaching clinical 
surgery and the Syndicate by the resolu- 
tion contained under Annexure 2 clearly 
meant to re-employ him as Professor of 
Surgery for teaching clinical subjects and 
that was the intention of the Syndicate. 
Now the said resolution cannot be 
stretched to mean that the Syndicate, 
wanted to re-employ him only as Pro- 
fessor of Surgery for teaching nort-clini- 
cal subjects to the post-graduate students. 
Besides, the Syndicate . never meant to 
appoint two University Professors, one for 
teaching clinical subjects and the other 
for teaching non-clinical subjects, in sur- 
gery. He further submitted that for post- 
graduate teaching the clinical training 
plays very important role,. Reference may 
be made to the counter-affidavit which 
was filed on 22-8-68 on behalf of respon- 
dent nos. 1 to 3 in reply to the surrebut- 
ter filed on behalf of the petitioner. In 
paragraph 11 of the said afBdavit the 
relevant Syndicate resolution has been 
reproduced wherein it is stated that the 
post-graduate degree is not only in the 
nature of research degree, but a degree 
of higher scholarship in the clinical and 
other subjects and that the alumni are 
to receive guidance in their studies from 
the professors and lecturers of surgery in 
the Prince of Wales Medical College either 
assigned to the University Department or 
not, and they carry on their research in 
the laboratory of the Patna Medical Col- 
lege Hospital and not in any laboratory 
established and maintained by the Uni- 
versity. The University never established 
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any laboratory separately for Faculty of 
post-graduate teaching in surgery. The 
post-graduate teaching in surgery is con- 
ducted in the difierent wards of tiie Patna 
Medical College Hospital which are own- 
ed, controlled and maintained by the 
Government, and thus it would be dear 
1 that the studies pursued by the aforesaid 
alumni are mainly dinicai studies. 

28. Further, that paragraph also con- 
tains the relevant Syndicate resolution 
regarding the post-graduate studies in 
clinical subjects. Paragraph 4 of the 
memiorandum of resolution specifically 
mentions that the period of training for 
the_ diploma course may extend for a 
period of one academic year. M.Sc. and 
PhD. courses will ordinarily extend for 
a period of two years of which at least 
two terms will be devoted to lectures, 
demonstrations and clinical training. Even 
the course of M. D. and M. S. Examina- 
tion contains spedal clinical lecturers. 
Further, Mr. Prasad has also drawn our 
attention to the application form for per- 
mission to appear at the Master of Sur- 
gery Examination. In that printed form 
there is a column for a certificate to be 
granted to the applicant by the Head of 
the University Department. The relevant 
portion of the. certificate to be given 
reads: — 

"Certified that Dr has 

worked xmder my supervision at the 
Patna Medical College Hospital for a 
period of 4 terms and has completed his 
thesis under my guidance. The thesis 
embodies result of the candidate’s own 
research work,” 

Therefore, he submitted that the re- 
search including the clinical part of it, 
has to be done by the Head of the Uni- 
versity Department of Surgery. In the 
drcumstances, there is no doubt in my 
mind that the clinical part of the training 
plays important role in surgery, I have 
also referred to the Patna University 
Regulation compiled in the year 1965 re- 
garding the M. D. Examination which 
shall consist of (1) Thesis, (2) 4 theoreti- 
cal papers, (3) oral examination, and (4) 
clinical examination. Therefore, from that 
point of view also, clinical teaching must 
have been an important consideration 
when the Syndicate had proposed the re- 
employment of the petitioner. Hence, this ' 
'' contention of learned counsel for the peti- 
tioner also fails. 

29. Since, however, the application is 
being dismissed on the ground that the 
post of Professor, Clinical Surgery, im- 
plies attendance in the hospital which is 
under the control of the Government and 
not of the University, it must be stated 
that if the University could manage to 
engage the petitioner in an administra- 
tive job which woifid not imply any cli- 


nical work in the hospital or he could be 
assigned the job of . purely theoretical 
teaching in singery, our order in the pre- 
sent writ petition cannot aSect the power 
of the University in regard .to the Prince 
of Wales Medici College, Patna. 

30. In the result, there is no merit 
in tl^ application which is accordingly 
dismissed; but in the circumstances of the 
case there will be no order as to costs. 

31. MISBA, C. J. : — I agree. 

Petition dismissed. 
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B. D. SINGH, J. 

Hajari Shafi and others. Petitioners v. 
Ramasis Thakur and others, Opposite 
Parties. 

Criminal Revn. No. 382 of 1968, D/- 
25-11-1968, against order of Sub. Divnl, 
Magistrate, Sitamarhi, D/. 13-9-1967. 

(A) Limitation Act (1963), Art. 131 — 
Revision against order of Magistrate — 
Party filing revision application before 
Sessions Judge in spite of established rule 
of filing revision direct to High Court — 
Party alleging that they followed that 
procedure under wrong legal advice — 
Condonation of delay — Held, that since 
substantial question of law was involved 
in the case the delay would be condoned. 

(Para 2) 

(B) Criminal P. C. (1898), Section 350 
— Judgment written by predecessor — 
Succeeding Magistrate cannot sign and 
deliver judgment. 

Under Section 350 after its amendment 
a Magistrate may act upon the evidence 
already recorded by his predecessor, but 
that is also, his option. If he so likes he 
may order a de novo enquiry, and he may 
take fresh evidence. But it does not em- 
power him to sign the judgment written 
by his predecessor and to deliver the 
same. Even if he chooses to rely on the 
evidence recorded by his predecessor, he 
will have to write Ms own judgment and 
then he ^vill have to sign and deliver it 
in accordance with law. Thus, an order 
passed by the S. D. O. directing the suc- 
ceeding Magistrate to sign, date and de- 
liver the judgment written out by Ms 
predecessor is contrary to the provisions 
of law. AIR 1948 Pat 414, Poll. (Para 9) 
Cases Referred: Chronological Paras 
(1948) AIR 1948 Pat 414 (V 35) = 

49 Cri LJ 704, Jagamath Singh 

V. Francis Kharia 9, 11 

Mrs. D. Lall, Rameshwar Choudhary 
and Mathura Nath Rai, for Petitioners; 
L. M. Sharma, Bhupendra Narayan Sinha 
and Brajeshwar Pd. Sinha, for Opposite 
Parties. 
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ORDER: — This revision was filed by 
Hajari Shaft and 112 others. They were 
first party in the court below under Sec- 
tion 145 of Criminal Procedure Code. It 
has been filed against the order dated 
13th of September, 1967 of the Sub-divi- 
sional Officer. Sitamarhi, directing Sri 
Jaideo Das, Magistrate, 1st class, to sign, 
date and deliver the judgment already 
written by Sri Balram Singh, the pre- 
decessor in office who heard the case 
because he was transferred to some other 
place. 

2. Before I take up the consideration 
of this revision it will be necessary to 
dispose of the application of the peti- 
tioners dated 7-3-1968 in which they have 
prayed for condonation of delay in filing 
the revision before this Court. According 
to provisions under Article 131 of the 
Limitation Act, 1963, the period for fil- 
ing revision against the order is 90 days 
whereas in the instant case the petitioners 
have filed the petition much beyond the 
period of limitation prescribed. In the 
past, the practice was that in such cases 
reference petition used to be filed 
before Sessions Judge and that used to 
take long time. Therefore, now it has 
been decided by a Bench of this Court 
that instead of going to Sessions Judge, 
in order to save time revision should be 
filed direct to this Court. In spite of that 
the petitioners in this case filed the appli- 
cation before Sessions Judge for reference 
against the impugned order. In the 
ground for condonation of the delay they 
have alleged that due to wrong advice 
given by the lawyers they filed the appli- 
cation before the Sessions Judge, Muzaf- 
farpur. There are some decisions of this 
Court which do not favour condonation of 
delay in such cases, as sufficient oppor- 
tunities now have been given to the mem- 
bers of the public to know about limita- 
tion prescribed by the said Act.- But in 
this case since a substantial question of 
law is involved I feel inclined to condone 
the delay and to hear the application 'on 
merits and I order accordingly. . ' 

3. It appears that in 1963 a proceed- 
ing under S. 144 of the Code of 'Criminal 
Procedure (hereinafter referred to as 
the Code) was drawn up - by the Sub- 
Divisidnal Officer against' both the parties 
due to. apprehension of breach of the 
peace in respect of about 300 bighas of 
land in village Birpur of police station 
Sursand in the district of Muzaffarpur. . 

4. On 12-12-1963 the said, proceeding 
was converted into one under Section 145 
of the Coder On 13-9-1966, the conduct, of 
the proceeding was ended and 13th of 
October, 1966 was fixed for final order. 

5. Sri Baliram Singh, who was the 
trying Magistrate, gave various adjourn- 
ments and ultimately fixed 20-4-1967 for 


delivering the judgment in the said pro- 
ceeding. A day earlier that is on 19-4^ 
1967, the petitioners filed an ■ application 
before the Sub-Divisional Officer under 
Section 528, Clause (2) of the Code to 
recall the case from the court of Sri 
Baliram Singh and to hear the case on 
merit and to deliver the judgment. 

6. On the same day i. e. on 19-4-1967 
Sri R. N. Tewary, 3rd Officer who was 
acting as Sub-Divisional Officer in the ab- 
sence of the Sub-Divisional Officer recall- 
ed the case and ordered the application 
under Section 528 of the Code to be put 
up before Sub-Divisional Officer for final 
order. 

7. On 20-4-196i7, the petitioners again 
filed a petition before Sri Baliram Singh 
that he should not sign the judgment as 
the record has already been called from 
his file. Sri Baliram Singh, however, made 
a note in the order-sheet that the judg- 
ment of 42 pages has already been written 
by him but he will not deliver the same 
as the record has been called from his 
file. Subsequently Shri Baliram Singh 
was transferred. 

8. On 13-9-1967, the petitioner’s appli- 
cation under Section 528 of the Code 
was heard by the Sub-Divisional Officer 
and he directed Shri Jaideo Das; who 
succeeded to the office of Sri Baliram 
Singh, to date, sign and deliver the judg- 
ment which was written by Sri Baliram 
Singh, the then trying Magistrate. Against 
this order this revision has been filed. 

9. Mrs. Lall, learned coimsel appear- 
ing on behalf of the petitioners, has con- 
tended that under Section 350 of the 
Code the succeeding Magistrate cannot 
date, sign and deliver the judgment which 
was written by Sri Baliram Singh, the 
trying Magistrate. Section 350 of the Code 
reads as follows; — 

"(1) Whenever any Magistrate, after 
having heard and recorded the whole or 
any part of the evidence in an inquiry or 
a trial, ceases to exercise jurisdiction 
therein, and is succeeded by another 
Magistrate who has and who exercises 
such jurisdiction, the Magistrate so suc- 
ceeding may act on the evidence so 
recorded by his predecessor, or partly 
recorded by his predecessor and partly 

recorded by himself. 

* ■ * ♦ «■ . ■ »» 

She has contended that after the amend- 
ment under Section 350 it is true that a 
Magistrate may act upon the evidence 
already recorded by his predecessor, but 
that is also, his option. If he so likes he 
may order a de novo enquiry, and he 
may take fresh evidence. But it does not 
empower him to sign. the judgment writ- 
ten by his predecessor and to deliver the 
same. Even if he chooses to rely on the 
evidence recorded by his predecessor, he 
wni have to write hhj own judgment, and 
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then he will have to sign and deliver it 
in accordance with law. She has further 
contended that the proceeding under Sec- 
tion 145 of the Code amoiuits to 'inquiry’ 
as defined under Section 4(1) (kl of the 
Code. She has drawn my attention also 
to section 145(4) of the Code the relevant 
portion of which reads as follows; — 

"The Magistrate shall then, -without 
reference to the merits or the claims of 
any of such parties to a right to possess 
the subject of dispute, peruse the state- 
ments, documents and affida-vits, if any, 
so put in, hear the parties and conclude 
the inquiry, as far as may be practicable, 
within a period of two months from the 
date of the appearance of the parties 
before him and, ,if possible, decide the 
question whether any and which of the 
parties was at the date of the order before 
mentioned in such possession of the said 
subject: 

Pro-vided that the Magistrate may, if 
he so thinks fit, summon and examine any 
person whose affida-vit has been put in 

as to the facts contained therein. 

* ♦ * ♦ w 

According to her, this pro-vision clearly 
directs the Magistrate to peruse the state- 
ments, documents and affida-vits, if any, 
hear the parties and then conclude the 
enquiry. Even, according to this .pro-vi- 
sion the Magistrate has to hear the parties 
afresh. Therefore, she has submitted that 
the impugned order passed by the S. D. O. 
directing the succeeding Magistrate Shri 
Jaideo Das, to sign, date and deliver the 
judgment written out b.y his predecessor 
is contrary to the pro-visions of law. In 
order to fortify her contention, she has 
relied on a decision of this Court in Jagar- 
nath Singh v. Francis Kharia, AIR 1948 
Pat 414. That case also related to a pro- 
ceeding under Sec. 145 of the Code. In 
that case also Section 350 of the Code 
came up for consideration. Meredith, J. 
(as he then was) observed in para- 
graph 3 : — 

" The matter is then postponed 

for one reason or another, and the judg- 
ment is not finally delivered until June — 
nearly six months after the conclusion of 
tile hearing — and finally -the judgment 
is -written by a Magistrate who has heard 
no arguments in -the case. A Magistrate 
may no doubt act in suitable cases on e-vi- 
dence recorded by his predecessor, but I 
fail to understand how he can act upon 
arguments made before his predecessor 
vi’fiLch he has never heard ” 

10. On the other hand, Mr. Brajesh- 
war Prasad Sinha. appearing on behalf 
of the opposite party, has contended that 
the impugned order is valid and legal. 
He has urged that an order under Sec- 
tion 145 of the Code is not a judgment 
and, therefore, the pro-visions contained 
.under Section 367 of tiie Code are not- ap- 


plicable. He has further urged that Shri 
B. Sinha, who had -written out the judg- 
ment in the said proceeding has clearly 
written in the order-sheet as follows:-— 

"Adesh Aj taiyar hai aur abhilekh ke 
sath 42 prista me adesh sanlangna haL 
Chunki 528 ka adesh patra par abhilekh 
manga gaya hai atah anumandal padadhi- 
kari ke pas abhilekh bhej de. Mai adesh 
nahin sunaunga.” 

Therefore, he . has submitted that the 
judgment was ready on that date and al- 
though he did not sign the judgment it 
-tt'ill amount to his judgment, and the 
succeeding Magistrate can sign the same 
and deliver it. No prejuffice -will be 
caused to the petitioners. 

11. In my opinion, in -view of the 
above decision of this Court reported in 
AIR 1948 Pat 414 (supra), his contention 
cannot be accepted. In my -view, the con- 
tentions of learned counsel appearing on 
behalf of the petitioners, are well found- 
ed. The order of the S. D. O. cannot be 
sustained. 

12. In the result, I set aside the order 
and allow this application. I further 
direct that the proceeding shorild be dis- 
posed of either by the permanent S. D. O. 
or by Shri Jaideo Das, Magistrate, as 
soon as possible, in accordance -with law. 

Application allowed, 
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N. L. UNTWALIA AND M. P. VERMA, JJ. 

M/s. MatanheUa Brothers and others. 
Appellants v. M/s. Shri Mahabir Indus- 
tries P-vt. Ltd., Respondent. 

A. F. A. D. No. 181 of 1965, D/- 11-2- 
1989, against decision of 3rd AddL Sub. 
J., Purnea, D/- 23-12-1964. 

(A) Civil P. C, (1908). S. 20 — Suit on 
contract — Defendant at Gorakhpur — ' 
Plaintiff at Forbesganj — Defendant to 
send goods by rail to Forbesganj — Deli- 
very of goods to common carrier is deli- 
very to buyer at Gorakhpur — No part 
of cause of action arises as Forbesganj. 

(Para 5) 

(B) Civil P. C. (1908), S. 20 — Contract 

— Communication of breach or cancel- 
lation of — Place where it is received is 
a place where part of cause of action 
arises. (Para 5) 

(C) Civil P. C. (1908), S. 21 — Objec- 

tion as to jurisdiction taken at the ear- 
liest stage — No prejudice caused to the 
defendant — Plea, held, could not succeed 
at second appellate stage. (Para 5) 

...(D) Contract Act (1872), S. 2(a) — Place 
of acceptance of the offer. (Civil P. C. 
(1908), S. 20 — Contract — Suit on). 

The defendant, at Goraldipur sent a 
telegram on 22-3-61 to plaintiff at Forbes- 

GH/IM/D108/69/TVN/T 
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ganj communicating the prevailing rate of 
Tora at Gorakhpur. The plaintiff wrote a 
letter to the d^endant asking them to 
purchase certain quantity of tora at a 
particular rate. The defendants accord- 
ingly purchased it and communicated the 
fact, of purchase. 

. Held, that the telegram, by the defen- 
dant dt. 22-3-61 was a mere invitation to 
offer and not an offer itself, that the 
letter from the plaintiff in response to the 
invitation was the offer and the com- 
munication of the defendant to the plain- 
tiff about the receipt of letter and pur- 
chase of goods was the acceptance. The 
contract was therefore completed at 
Gorakhpur on the date when the telegram 
of acceptance was despatched. Hence, the 
court at Araria within whose jurisdictipn 
Forbesganj was situate had no jurisdic- 
tion to try the suit on the contract. 

(Para 5) 

(E) Contract Act (1872), S. 73 — Perfor- 
mance of contract — Unilateral exten- 
sion of time not possible — Other party 
should be shown to have expressly or im- 
pliedly agreed to it. 

The contract alleged was that the defen- 
dant was to despatch the goods purchased 
for the plaintiff immediately after such 
purchase on 28-3-61. The defendant did 
not do so ^sputing that the goods con- 
tracted for were with reference to a sam- 
ple and not of pure quality as claimed by 
the plaintiff. He wrote to the plaintiff to 
the above effect on 9-4-61 in reply to 
demands by the plaintiff for delivery of 
the goods of pure quality. The plaintiff 
repeated such demands the last of which 
was in June 61. Later, the suit for damages 
for breach of contract calculated at the 
rate by which the price had gone up in 
the month of Jtme was filed. The plaint 
was silent as to on what date the breach 
occurred, the prevailing rate on such date 
and as to whether the defendant had ex- 
pressly or impliedly agreed to deliver the 
goods at a later date. 

Held, that in the absence of any plead- 
ing or proof about the defendant agreeing 
to deliver the goods at a later date, 
damages could not be claimed at a rate 
said to be prevailing on such subsequent 
date. The unilaterally repeated demand 
on the part of the plaintiff could not ex- 
tend the time for delivery imtil the defen- 
dants, either expressly or impliedly had 
agreed to extend it. The breach must be 
held to have occurred in the middle of 
April 1961 when the defendant disputed 
the quality of goods agreed to be des- 
patched. Hence the suit for damages 
based upon the difference between the 
contract price, and the market price pre- 
vailing in June 61 was unsustainable. AIR 
1932 PC 196 & AIR 1957 Pat 586 & AIR 
1962 SC 113 & AIR 1962 SC 366 & AIR 


Mahabir Inds. (Untwalia J.) A.I. Ki 

1968 SC 741, Rel. on; AIR 1964 Pat 
250, Dist, (Para 8) 

Cases Referred: Chronological Paras 
(1968) AIR 1968 SC 741 (V 55) = 

1968-2 SCR 239, P. S. N. S. 
Ambalavana Chettiar & Co. Ltd., 

V. Express Newspapers Ltd., 
Bombay 9 

(1964) AIR 1964 Pat 250 (V 51)=. 

1963 BLJR 426, Rampratap Maha- 
deo Prasad v. Sasansa Sugar Works 
Ltd. 9 

(1962) AIR 1962 SC 113 (V 49) = 

1962-2 SCR 880, Bhikhraj Jaipuria 
V. Union of India 8 

(1962) AIR 1962 SC 366 (V 49) = 

1962-1 SCR 653, Murlidhar Chiranji- 
lal V. Harischandra Dwarkadas 8 

(1957) AIR 1957 Pat 586 (V 44) =i 
ILR 36 Pat 633, Dominion of 
India v. Bhikhraj Jaipuria 8 

(1932) AIR 1932 PC 196 (V 19)=: 

59 Ind, App, 398, ErroU Madiay 
V. Kameshwar Singh 8 

S. N. Bhattacharyya, , Chunni' Lai, for 
Appellants; Rameshwar Prasad, B. P. 
Gupta, for Respondents. 

UNTWALIA, J. : — This second appeal 
came up before us for hearing on a refer- 
ence by a learned Single Judge of this 
Court. The defendants are the appellants. 
The suit filed by the plaintiff-respondent 
was for recovery of Rs. 1,800 on account 
of damages for breach of a contract of 
sale of 180 bags of pure Tora. Both the 
Courts below have decreed the suit of the 
plaintiff. 

2. The plainHff is a private limited 
company carrying on business at Forbes- 
ganj in the district of Purnea. Defendants 
2 and 3 are said to carry on business in 
the town of Gorakhpur hi the name and 
style of defendant no. 1. According to the 
plaintiff’s case, the defendants, by their 
telegram dated the 22nd March, 1961, 
offered to the plaintiff at Forbesganj to 
purchase for it Pai Tora, at the rate of 
Rs. 26.50 paise per maund and linseed at 
Rs. 25.00 per maund, and sought its , ap- 
proval and acceptance of the offer. The 
plaintiff accepted the offer made by the 
defendants and communicated the same 
to them by its letter dated the 23rd 
March, 1961, whereby the defendants were 
directed to purchase for the plaintiff one 
wagon of pure Tora at Rs. 28.00 per 
maund and to despatch the same to For- 
besganj, The defendants purchased 180 
bags of Pure Tora at Rs. 28.00 per maund 
and informed the plaintiff by their tele- 
gram dated the 28th March, 1961. The 
goods, however, were not despatched 
after the piurchase, even up to the 10th 
April, 1961. The plaintiff, by its letter 
dated the 11th April, 1961. wrote to the 
defendants to enquire from them as to 
why the commodity coxdd not be des- 
patched, and requested them to despatch 
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180 bags to Forbesganj without any fur- 
ther delay. Even then, the defendants did 
not despatch. 

On the 2nd May, 1961, the plaintifE 
wrote again complaining about the delay 
on the despatch but the goods were not 
despatched. The market of Tora went on 
rising and it went up to Rs. 32.50 paise 
per maund in the Forbesganj market. It 
is not stated in any part of the plaint as 
to at what point of time was this market 
rate. According to the plaintiff's case. 180 
bags of Tora would be equal to 405 
maundsy as each bag contains 2 maunds 
10 seers. The difference between the con- 
tract price and the market price thus 
came to Rs. 1,822.50 at the rate of Rs. 4.50 
paise per maimd. Giving a remission of 
Rs. 22.50 paise, the total claim in the 
suit was Rs, 1800.00. 

3. The defence set up by the appel- 
lants was that, as per instructions of the 
plaintiff, defendant no. 1 had purchased 
the Tora and sent a sample of the pur- 
chased goods to it; but the plaintiff com- 
pany informed that the Tora contained 
50% of Pai and expressed its inability^ to 
accept the goods. Thus, the transaction 
failed. 'The plaintiff insisted on despatch 
of the Tora. The defendants asked the 
plaintiff to send its men to take delivery 
of the goods which had been purchased 
by them for the plaintiff as per sample. 
The plaintiff never sent any man to take 
delivery. Hie breach of the contract, 
therefore, was on the part of the plain- 
tiff company, and not on the part of the 
defendants. 'The defendants also contend- 
ed and took the plea that the Court at 
Araria had no jurisdiction to try the suit 
as the contract was completed at Gorakh- 
pur, the delivery was to be made at 
Gorakhpur, and no part of the_ cause of 
action arose within the jurisdiction of tlie 
Araria Court. 

4. Both the Courts below have found 
that, since the goods were to be delivered 
at Forbesganj, the Araria Court had 
jurisdiction to try the suit. They have 
further found that there was a concluded 
contract be^een the parties and the con- 
tract was for purchase of pure Tora at 
Rs. 28.00 per maund, the defendants had 
committed breach of the contract, and the 
plaintiff was entitled to the damages 
claimed, as the prevalent market rate of 
Tora in June, 1961 was Rs. 32,50 paise 
per maund. 

5. Several points have been urged in 
support of the appeal by learned counsel 
for the appellants. I shall state them and 
briefly indicate that there is no substance 
in any of the points urged on behalf of 
the appellants, except in one which point 
is fatal to the cause of the plaintiff. The 
points are: — 

.(i) that the Araria Court had no juris- 
diction to try the suit; 


(ii) that at' no point of time any con- 
tract was concluded between the parties 
as the sample sent by the defendants was 
rejected by the plaintiff; 

(iii) that arbitrarily the Courts have 
taken the contents of 180 bags to be 405 
maunds, and 

(iv) that the breach, if any, had occur- 
red long before June, 1961, and, there 
being neither any pleading nor any proof 
of the prevailing market rate of Tora at 
or about^ the date of the breach, the 
plaintiff is not entitled to any damages. 

There is substance in the contention 
put forward on behalf of the appellants 
that the Araria Court had no jurisdiction 
to try the suit. The telegram sent by the 
defendants on the 22nd March, 1961 
(Ext. 5) was a mere communication of the 
prevailing rate of Pai Tora at Gorakhpur 
and an invitation to offer, not an offer 
itsell The letter (Ext. 1) dated the 23rd 
March, 1961, sent by the plaintiff to the 
defendants in response to the invitation 
to offer contained in Ext. 5 was the offer 
of the plaintiff. The plaintiff offered to 
purchase pure Tora at Rs. 28.00 per 
maimd;^ the quantity being 180 bags, 
which is the capacity of a wagon. The 
defendants accepted this offer by their 
telegram (Ex. 5/a) dated the 28th' March 
1961, which merely said — "Received 
letter. Bought 180 bags Tora 28/- Linseed 
24/-” The price of linseed was also quot- 
ed, but that is immaterial for our pur- 
pose. The fact to be emphasised is- that 
this was an unconditional acceptance of 
the plaintiff’s offer to purchase 180 bags 
of Tora at Rs. 28.00 per maund. There 
was no statement that the purchase was 
as per sample which was being sent. The 
contract, therefore, was completed at 
Gorakhpur when the telegram of accept- 
ance was despatched from that place on 
the 28th March, 1961. 

The plaintiff’s case is that the defen- 
dants were to despatch the goods by rail 
to Forbesganj. That being so, under Sec- 
tion 39 of the Sale of Goods Act, the 
delivery at the request of the buyer to 
the common carrier was tantamount to 
delivery to the buyer at Goraldipur. The 
Courts below seem to have fallen into an 
error in thinking that the defendants had 
undertaken to deliver the goods at For- 
besganj in the eye of law. Viewed in that 
light, one may say that no part of the 
cause of action arose within the jurisdic- 
tion of the Araria Comt, 

I may further add that, although it is 
not the plaintiff’s case in the plaint that 
the communication of the breach of the 
contract, if any, was received by the 
plaintiff at Forbesganj within the jurisdic- 
tion of the Araria Court, it is also one of 
the settled principles of law, so far as 
this court is concerned, that the place 



94 Pat, {Prs. 5-9A] Matanhella Bros. 

where the communication of the , breach 
of the contract or cancellation of the con- 
tract is received is a place where in such 
a suit a part of the cause of action can 
be said to have arisen. I need not, how- 
ever, pursue this matter any further as 
the point of jurisdiction can be finished 
with reference to the provision of law 
contained in Section 21 of the Code of 
Civil Procedure. Although the point was 
taken at the earliest stage, no prejudice 
could be shown to have been caused to 
the appellants by the trial of the suit by 
the Araria Court. In that view of the mat- 
ter, this point is not fit to succeed in the 
second appellate court. 

6. The concurrent finding of the 
Courts below that there was a concluded 
contract between the parties is correct in 
view of the discussion which I have made 
in regard to the point of jurisdiction. 
There does not seem to be any error of 
law in this regard in the judgments of the 
Courts below. 

7. The fact that the contents of 180 
bags of Tora were 405 maunds does not 
seem to have been disputed in the Courts 
below. On the case of the plaintiff, the 
finding recorded upon its basis is correct. 
There is no error of law in this regard 
either. 

8. The point of importance which is 
fatal to the claim of the plaintiff-res- 
pondent is the fourth and the last one. 
The plaint is very much defective in this 
regard. According to the case made out 
in the plaint, the goods were to be des- 
patched immediately after the purchase, 
as the plaintiff had to send the reminder 
for their despatch, when the goods did 
not arrive at Forbesganj till the 10th 
April, 1961. Nowhere in the plaint it is 
stated as to how, according to the plain- 
tiff, this time of despatch, or in other 
words, the time of delivery of the goods 
was extended. The imilaterally repeated 
demand on the part of the plaintiff could 
not extend tlie time for delivery until the 
defendants, either expressly or impliedly, 
had agreed to extend it. On the case 
made out in' the plaint, there is nothing 
to indicate that the defendants had agreed 
to extend the time, expressly or impliedly. 
As stated above, rather the ■plaint is 
silent on the point as to when actually 
the breach occurred and on what date 
the prevailing rate of the contracted 
qualify of Tora was Ks. 32.50 paise per 
maund 

9. On the basis of the defendants' 
case, and especially Ext. 4/a, which is the 
latter's reply dated the 9th June, 1961, 
sent on behalf of the defendants to the 
plaintiff’s pleader’s notice dated the 29th 
May, 1961 (Ext. 4), it was submitted on 
b^alf of the plaintiff-respondent that the 
defendants had agreed to deliver the 
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goods at least by the 29th May, 1961, if 
not later. I am not prepared to accept 
this argument. The correspondence, as . 
'noticed in the judgments of the Courts , 
below, as also Ext. 4/a clearly shows that 
the difference between the parties arose 
in the very beginning in April, 1961. Ac- 
cording to the plaintiff, the defendants 
had agreed to purchase and despatch pure 
Tora for it, while, according to the defen- 
dants, they had agreed to purchase and 
despatch Tora as per sample sent by 
them, which, as is the ■ finding of the 
Courts below, was not a sample of pure 
Tora. The breach, therefore, on the part 
of the defendants had occurred in April, 
1961. At no point of time' thereafter, 
either expressly or tacitly or impliedly, 
the defendants had agreed to despatch 
pure Tora as per contract. Their, so-call- 
ed readiness and willingness to despatch 
the Tora was a qualified fresh offer to 
despatch the Tora as per sample sent by 
them, which was not the contract be- 
tween the parties. The parties were never 
consensus ad idem in regard to such an 
alleged contract, and they were never 
agreed to the despatch or to the exten- 
sion of time for the despatch in regard to 
the ■ contracted quality of the Tora. In 
that view of the ma'tter, I am definitely 
of the opinion that the breach of the con- 
tract occurred and the defendants were 
responsible for that breach in April, 1961, 
to_ be more accurate, near about the 
middle of April. 1961. The claim of the 
plaintiff for damages based upon the dif- 
ference between the contract price and 
the market price prevailing in June, 1961 
was unsustainable. There being no claim 
or e-vidence in regard to the prevailing mar- 
ket rate in or about the middle of April, 
1961, the suit, as framed, must faiL In 
this connection reference may be made to 
the following decisions in ErroU Mackay 
V. Kameshwar Singh, AIR 1932 PC 196, 
Dominion of India v. Bhikhraj Jaipuria, 
AIR 1957 Pat 586, Bhikraj Jaipuria v. 
Union of India, AIR 1962 SC 113 and 
Murlidhar Chiranjilal v. Harischandra 
Dwarkadas. AIR 1962 SC 366. 

9A. Reliance was placed on behalf of 
the plaintiff-respondent upon the deci- 
sion of this Court in .Firm Rampratap 
Mahadeo Prasad v. Sasansa Sugar "Works 
Ltd., AIR 1964 Pat 250 and a decision of 
the Supreme Court in P. S. N. S. Ambala- 
vana Chettiar & Co. Ltd. v. Express 
Newspapers Ltd., Bombay, AIR 1968 SC 
741. In my opinion, none of these two 
cases helps the contention of the plain- 
tiff-respondent. In the Patna case, the 
question was that if during the time when 
the goods ought to have been delivered and 
when they were not delivered, the buyer 
had re-purchased the goods in the market 
whether that re-purchase rate could ' be 
taken as the market rate for ascer- 
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taining the quantum of damages 
under Section 73 of the Contract 
Act. Their Lordships held, it could be so. 
If I may say so with respect, there is no 
scope for doubting the proposition of law 
which was laid down in that case. The 
point to be noticed with reference to that 
case also is that the market rate, which, 
on the facts of that case, was taken to be 
the re-purchase rate, was the rate which 
was prevalent when the goods, ought to 
have been delivered, but were not deli- 
vered; that is to say, on the date of the 
breach of the contract on the part of the 
seller. 

The Supreme Court case relied on behalf 
of the respondent is rather against it on 
principle. In the Supreme Court case, 
Bachawat, J., speaking for the Court, has 
said at page 744 — 

"(13). The respondent is entitled to 
claim as damages the difference between 
the contract price and the market price 
on the date of the breach. Where no time 
is fixed imder the contract of sale for 
acceptance of the goods, the measure of 
damages is prima facie the difference be- 
tween the contract price and the market 
price on the date of the refusal by the 
buyer to accept the goods, see Illustration 
(c) to Section 73 of the Indian Contract 
Act. In the present case, no time was 
fixed in the contract for acceptance of 
the goo(^. On March 29, 1952, the appel- 
lants refused to accept the goods. The 
respondent is entitled to -the difference 
between the contract price and the mar- 
ket price on March 29. 1952.” 

In the instant case, even according to 
the plaintiff, the goods were to be des- 
patched immediately after the purchase. 
This is, therefore, not a case where it 
can be said that there was no time fixed 
under the contract for despatch or accept- 
ance of the goods. Secondly, even assum- 
ing that there was no time fixed in the 
sense of a particular specified date, the 
refusal on the part of the defendants was 
clear in April, 1961, when they insisted 
to despatch the goods as per sample sent 
by them, and not pure Tora, as they had 
intimated to have purchased for the plain- 
tiff by their telegram dated the 28th 
March, 1961 (Ext. 5/a). In either view of 
the matter, the date of breach, which 
was March 29, 1952, on the facts of the 
case before the Supreme Court, was near 
about the middle of April, 1961 in the 
instant case, 

10. For the reasons given above, I 
allow the appeal, set aside the judgments 
and the decrees of the courts below and 
dismiss the plaintiff’s suit. Since I have 
affirmed the findings of the Courts below 
that there was a concluded contract and 
that the defendants were responsible for 
the breach of the contract, on the facts 


and in the circumstances of the case,’ I 
would direct the parties to bear their 
own costs throughout. 

11. M. P. VERMA. J. I agree. 

Appeal allowed. 


AIR 1970 PATNA 95 (V 57 C 12) 

E. J. BAHADUR AND P. K. BANERJI, JJ. 

Doman Mahton, Petitioner v. Surajdeo 
Pi’asad, Opposite Party. 

Criminal Misc. No. 501 of 1968, D/- 
6-12-1968. 

(A) Evidence Act (1872), Ss. 145. 155— 
Statement of a witness made in previous 
case — ^ Use of it in subsequent case to 
contradict him or impeach his character — 
Before so using it, the party should be 
allowed to draw the witness’s attention to 
his previous statements. (Paras 6, 7) 

(B) Criminal Procedure Code (1898), 

S. 162 — Statements made in an investi- 
gation of a case other than that which re- 
sults in a trial in which those statements 
are sought to be used — Section does not 
apply. (Para 6) 

Dinesh Charan, for Petitioner; Narayan 
Singh, for Opposite Party. 

ORDER: — This application is by an 
accused person in a criminal case before 
a Munsif Magistrate, Monghyr, where the 
question arose as to whether the attention 
of a witness could be drawn in cross- 
examination to the previous statement 
made by him in another case. 

2. The facts are these. At 9.15 A. M., 
on 27-4-1965. the petitioner, who is a 
Low Tension Fuseman of Bihar State 
Electricity Board at Lakhisarai, filed a 
case_ of assault, at Police Station Lakhi- 
sarai, against the opposite party, who was 
arrested and later on released on bail on 
the same day by the police. The said case 
was registered as G. R. Case No. 668 of 
1965. The opposite party was a Member 
of the Lakhisarai Notified Area Commit- 
tee (hereinafter referred to as 'the Area 
Committee’). The Police examined one 
Jamadar of the Area Committee named 
Ramgovind Prasad. After investigation, 
the Police submitted charge sheet, and 
the trial is now pending in the Coiirt of 
the Munsif Magistrate at Monghyr. 

3. It appears that in respect of the 

above incident,- the opposite party also 
filed a complaint for various offences, 
such as Sections 323, 352, 504, 379 and 
109 of the Penal Code, before the Sub- 
divisional Officer, Monghyr, on 29-4-1965. 
Cognizance was taken and the trial is 
also proceeding before the said Munsif 
Magistrate at Monghyr, namely, Shri 
Raghuraj Singh, and it is registered as 
Case No. 239C of 1965. 

JM/JM/D860/69/MNT/D 
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4. When the trial of the compl^t 
case filed by, the opposite party, Surajdeo 
Prasad, was taken up by the -Munsif 
Magistrate, a number of. witnesses were 
examined and cross-examined; and when 
Eamgovind Prasad was examined, and 
was being cross-examined after charge,' 
the cross-examining lawyer on behalf of 
the petitioner, wanted to draw the atten- 
tion of the witness (P. W. 5) to certain 
statements made by him before the Police 
in the earlier case, namely. No. 668 of 
1965, to contradict his statement given in 
court in the present trial, but the same 
was disallowed by the Court. The learned 
Munsif Magistrate in his order dated 23-1- 
1968, has observed that under Section 162 
of the Code of Criminal Procedure, the 
statement of a witness made before the 
Police could be brought into evidence in 
the same case, and as, no statement of 
this witness had been taken in this case, 
nor did the Police make investigation in 
this case, the defence lawyer was direct- 
ed not to draw the attention of the wit- 
ness in this case to the statement made 
by him before the Police in the counter- 
case. The present application is directed 
against the said order. 

5. We have heard learned Counsel for 
the parties, and the sole question that 
arises for consideration is whether the 
statement of Eamgovind Prasad, who has 
been examined as prosecution witness No. 
5 in this case, which he had made in the 
course of the investigation in the 
earlier counter-case, could be used, and 
whether he could be confronted with the 
statements then made. Mr. Dinesh Charan, 
appearing in support of the petition, has 
'urged that the learned Mimsif Magistrate 
was in error, and has drawn our atten- 
tion to note 12 to Section 162 in Chita- 
ley’s Code of Criminal Procedure, 6th 
Edition, voliune I, which may be repro- 
duced here: — 

"At any inquiry or trial in respect 
of any offence imder investigation at the 
tune when such statement was. made.” 

A is alleged to have murdered X. In 
the. course, of the investigation by the 
Police into the c^e of murder, B makes 
a statement to the Police Officer. Can B’s 
statement be used in a subsequent inquiry 
or trial unconnected with the murder 
case? Before the amendment of 1923 
there was a conflict of opinion on the 
point: some decisions holding that it 

could not be used and others holding that 
it could be .used. The section as amend- 
ed in 1923 made it clear that statements 
made during the coiuse of investigation 
could be used in a subsequent case which 
was not under investigation when the 
witness made the statement. Although 
this section was again amended in 1955 
the legal position in this regard remains 
unchanged because even after the amend- 
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ment the wording of the sectioh continues 
to be the same as under the old section so , 
far as this part of it is concerned.” ; 

6. There can be no doubt that the pro-i 
wsions of section 162 of the Code of Cri- 
minal Procedure do not apply to state- 
ments made in an investigation other 
than that which results in a trial in which 
those stat^ents are sought to be used. 
The object is obvious, as will appear 
from the provisions of Section 145 of the 
Evidence Act which reads thus: — 

"A witness may be cross-examined as 
to previous statements made by him in 
writing or reduced into writing, and- rele- 
vant to matters in question, without such 
writing being -shown to , him, or being 
proved; but, if it is intended to contradict 
him by the writing, his attention must, 
before the writing can be proved, be 
called to those parts of it which are to be 
used for the purpose of contradicting 
him.” 

Further, if it is intended to impeach the 
credit of a witness, as is provided imder 
Sec. 155 of the Evidence Act, then the 
credit of a witness may be impeached by 
the adverse party, or, with the consent of 
the Court, by the party who calls him, 
by various ways, one of which is ,as pro- 
vided by sub-section (3) of Section 155 of 
the Evidence Act; namely,' by proof of 
former statements inconsistent with any 
part of his evidence, which is liable to 
be contradicted. Impeaching - the credit 
of a witness, either under Section 145 of 
the Evidence Act (written statements), or 
under Section 155 thereof (oral state- 
ments), can be done by drawing his at- 
tention to those statements, whether writ- 
ten or oral. Further, those parts of the 
statement before the Police, which are in- 
tended to be used in cross-examination, to . 
contradict the witness, must be proved 
and brought on the record. This can ordi- 
narily be done by the admission of the 
witness that he had made the statement, 
or, by examination, of the Police Officer 
who recorded it. 

7. For these reasons, we are satisfied 
that the learned Munsif Magistrate was 
in error in not permitting the petitioner 
to draw the attention of the witness, for 
the purpose of cross-examination, to his 
earlier statements made before the Police, 
which was reduced into -writing, or submit- 
ted by the -witness hi -writing before the 
Police, in the counter-case. Accordingl-v, 
the order of the learned Munsif Magis- 
trate dated 23-1-1968 in this respect is 
set aside, and the cross-examination of 
Eamgo-vind Prasad (P. W. .5) on the state-, 
ments said to be made by him at the 
time of the investigation into the counter- 
case, must proceed. The application is, 
therefore, allowed. . 

Application allowed. 
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AIR 1970 PUNJAB AND HARYANA 81 
(V 57. C 13) 

TEK CHAND, J, 

Bharat Parskad, Petitioner v. Inspector 
Gener^ of Police, Punjab and others 
Respondents. 

Civil Writ No. E56 of 1966 D/- 1-8-1967. 

(A) Constitation of Ihdi^ Articles 226, 
811 — Disciplinary enquiw into mis- 
behaviour of Police Constable — Copy of 
report of Reserve Inspector not supplied — ? 
Petitioner having' knowledge of contents — 
Hdd no prejudice was caused. 

Where, in a disciplinary inquiry into the 
misbehaviour of a Police Constable creating 
rowdysom under the influence of drink in the 
Police Lines, a Reserve Inspector in his re- 
port had stated how he had been sent for 
and that he had taken the petitioner to the 
horoital in the Police Lines where the doctor 
had e.vamined the petitioner and had opined 
that he (the petitioner) had taken liquor, no 
prejudice, whatsoever, could be caused to 
the petitioner as a result of the copy of that 
document not having been fumished to him, 
since he knew that the Police doctor had exa- 
mined him and had found him imder the 
influence of liquor. He could have examin- 
ed the Police doctor if he wanted. (Para 4) 

(B) Civil Services — Punjab Police Rules 
(1934), Vol n Chap. XVI, R. 16,2(1) — Puni- 
shments under — • Lacuna indicated — Pun- 
jab Civil Services (Punishment and Appeal) 
Rules (1952), R. 4 (vi) not applicable^ — 
(Civil Services — ■ ^njab Ci'^ Services 
(Punishment and Appeal) Rules (1952), R. 4 
(vi)). 

In the hst of pmushments in the Police 
Manual one noticeable omission is of punish- 
ment by removal from service which does 
not disqualify from future employment. This 
penalty can be imposed upon the members 
of the Punjab Civil Services under R. 4(vi) 
of ihe Punjab Civil Services (Punishment and 
Appeal) Rules, 1952, but members of the 
PoEce force are not governed by these rules. 

(Para 8) 

(C) Civil Services — Punjab Police Rules 
(1934), Vol. n Chapter XVI, R. 16.2(1) — 
Word 'acts’ — Interpretation of — Does not 
exclude single act — ■ (Civil P. C. (1908), Pre- 
amble — Interpretation of Statutes) — (General 
Causes Act (1897), S. 1S(2) ). 

The use of the word ‘acts’ in R. 16.2 (1)' 
does not exclude a single act of imsconduct. 
In order to give effect to the legislative in- 
tent the words in plural munber may be 
construed to include the singular, and the 
words importing the singular only, may be 
applied to plurality of acts, things or per- 
sons. In order to guage gravity of miscon- 
duct, what matters, is not frequency, as obli- 
quity or delinquency. It canot, therefore, 
be accepted that a single act of mfcconduct, 
howsoever grave, can never result in dismis- 
sal. What really matters is the enormity 
of the misconduct. (Para 9) 

DM/EM/B912/69/HGP/D 
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(D) GvSi Services ' — » Punjab PoEce Rules 
^ XVi; R. 16.2 (1) — 

Words gravest acts of misconduct” — Inter- 
pretation of — - Intention - of Legislature — 
Meaning of ‘misconducti and ‘grave’ — Use 
of piperlative degree — > Significance of, ex- 
plained — • (Words and Phrases — ‘Misconr 
ducti) — - (Words and Phrases — ‘Grave and 
gravest”). 


The words “gravest acts of misconduct^’ 
med in R. 16.2 (1) are incapable of defini- 
tion. One has to apply ones mind to the 
words and ^ve a meaning to each of them 
in the tight of the actual deed, situation and 
circumstances, (Para 11) 

“Misconducti’ is a generic term and means 
“to conduct amiss; to mismanage; wrong or 
improper conduct; bad behaviour; unlawful 
behaviour or conduct.” There is, a distinc* 
tion between misconduct and grave miscon- 
duct. “Misconduct in order to earn the 
epithet of mvity has to be gross or flagrant. 
Consequently the degree of misconduct to 
justify dismissal has to be higher or more 
serious. (Paras 10, 11) 

To look at the matter exclusively from a 

S rammatical angle, ‘gravesP is the hipest 
egree of misdeed as compared to what is 
just ‘grave’. The superlative degree may 
be used either to denote the hipest 
or maximum deCTee in a given 
aggregate, or simply to indicate a 
supreme or very hi^ degree without defi- 
nite comparison. It cannot be said that the 
intent of the framers of the rule was, that 
absolutely the worst misconduct could alone 
merit dismissal, and so long as, comparatively 
speaking, there could be a possibility of a 
still worse conduct, it could not be termed 
the gravest act of misconduct In the cir- 
cumstances, the use of the superlative degree, 
appears to be intended to indicate a super- 
eminent, or a very high degree of miscon- 
duct, and not that the degree shoidd be 
so hiA or so low as cannot be outclassed or 
excelled. (Para 12) 

(E) Civil P. C. (1908), Preamble — In- 
ferpretation of Statutes — General rules of 
construction — Legislative intention in use 
of superlative degree — - Grammatical con- 
struction, explained. 

Thou^ effect must be given, where 
possible to every word, clause and sentence 
of a statute and a statute is to be constru- 
ed, so that effect is ^ven to all its pro- 
visions and, nothing is to be deemed 
superfluous or insignificant the literal 
interpretation of the words should not 
prevail if it creates a result contrary 
to. the apparent intention of the Legis- 
lature and if the words are sufGciently 
flexible, to admit of a construction which 
will effectuate the Le^lative intention. The 
intention, must prevail over the letter; the 
letter, must, if possible, be read so as to con- 
form to the spirit of the Act The use of 
superlative is one of the modes of la>'ing 
stress on a particular requirement. The 
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tendency to nse superlative for that purpose 
is to be found even in formal documents. 

(Para 13) 

From the grammatical point of view the 
use of the superlative de»ee in order to 
emphasise a particular qu^ty without in- 
tending .Aat it cannot be surpassed, is 
permissive. (Para 14) 

(F) CivU P.C. (1908), Preamble — Inter- 
pretation of statutes — * Relevant canons of 
construction. 

The relevant canons of construction of 
statutes, statutory rules, or formal documents 
are (i) that the general words should receive 
a general construction and their meaning may 
in an appropriate case be expanded or res- 
tricted with a view to see that construction 
does not lead to injustice. Oppression or to an 
absiud consequence, (ii) that the rules of 
grammar, though ordinarily applied for the 
purpose of ascertaining the meaning of a 
statute are, however, not controlling, when 
the Lemslative intention would be defeated, 
(iii) that contemporaneous construction 
placed by the OfBcers or departments charg- 
ed with the duly of acting upon it or exe- 
cuting it should be given worthly weight. 

(Paras 15, 16, 17) 

(G) Constitution of India, Articles 226, 
811. — Dismissal of Police Constable for mis- 
behaviour — ■ Writ petition against — No 
interference — When department has not 
used discretion wantonly or arbitrarily — - 
(Civil Services — Punjab Police Rules (1934), 
Vol. n Chap. XVI Rule 16.2(1) ). 

The officers of the Police Department are 
charged with the duty of maintaining and 
observing discipline. As to the standard of 
discipBne required to be enforced in their 
case die judgment of their superior officers 
deserves to be respected and should not bo 
lightly interfered with. Moreover, it' was for 
the police officers who judged the infraction 
of the police rules to determine the serious- 
ness of the misconduct and to decide upon 
the suitability of the punishment. It will not 
he within the ambit of the powers of High 
Court, when petitioned to issue the extra- 
ordinary writs of certiorari, mandamus etc., 
to interfere with the discretion of the Heads 
of the Departments when it has not been 
exercised wantonly or arbitrarily. AIR 1963 
SC 779 and AIR 1965 SC 111 and AIR 1964 
SC 477, Relied on. (Paras 17, 18) 

Cases - Referred: Chronological Paras 

(1965) AIR 1965 SC 111 (V 52)' = 

(1964) 5 SCR 1030, T. Prem Sagar 
v. Standard Vacuum Oil Company, 


Madras 18 

(1964) AIR 1964 SC 477 (V 51) = 

(1964) 5 SCR 64, Syed Yakoob v. 

K. S. Radhalcrishnan 18 

(1963) AIR 1963 SC 779 (V 50) = 

(1963) Supp 1 SCR 648, State of 
Orissa v. Bidyahhushan 18 

(1961) AIR 1961 SC 1623 (V 48) = 

1961 Jab LJ 702, State of M. P. v. 
Cbintiiman Sadashiv Waishampayan § 


!. G. of Police (Tele Chand J.) A. LB, 

R. G. Dogra and R. N. Namla, for Peti- 
tioner; Abnasha Sin^, for Advocate Gene-, 
ral, Punjab and P. S. Jain, for Advocate 
General, Haryana, for Respondents Nos. 2 
and 3,. 

ORDER : Bhagwat Prasad petitioner, Con- 
stable No. 1751 Police Lines, Ambala, has 
filed this writ petition praying that the order 
of his dismissal be quashed. 

2. On 3rd of January 1965 he was post- 
ed in the Police Lines, Ambala,. and when 
off duty was alleged to have taken hquor 
along witii Constable Ram Pal. At about 
10 P. M. in Barrack No. 1, Ram Pal, Consta- 
ble No. 1669, had abused Kuldip Raj, Con- 
stable No. 846. It was alleged that the peti- 
tioner was under the influence of drink and 
was noisy and did not desist even when told 
to do so by Foot Constable Kuldip Raj. 
Kuldip Raj reported to Nanak Chand Re- 
serve Injector about the misbehaviour of 
the petitioner and of Ram Pal. It was about 
10-80 P. M. that the Reserve Inspector along 
with a Head Constable and a Foot Constable 
came to the barrack and formd Ram 
Pal absent. The petitioner was in 
bis bed and the Reserve Inspector asked him 
to accompany him to the Police doctor in 
the Fohee Lines. The doctor examined the 
petitioner and was of the view that he had 
taken liquor. The same night the matter was 
reported to the Superintendent of Police, 
Ambala. He deputed Sub-Inspector Basant 
Singh to make an inquiry and the latter sub- 
mitted his report to the Superintendent of 
PoHce on 12th of February 1965. 

According to Sub-Inspector Basant Singh, 
the petitioner and also Constable Ram Pal 
were guilty of having taken liquor and 
creating rowdyism . under its influence in the 
Police Lines premises. The report was con- 
sidered by the Superintendent of Police, who 
passed a detailed order on 4th of March, 
1965. He came to the conclusion that Bhag- 
wat Prasad petitioner had committeed ©rave 
misconduct and in his view if Police Officers 
in Police Lines were allowed to chink, that 
woitid be the end of all discipline in the 
Police Force, The Superintendent of Poh'ce 
observed that the gravity of the misconduct 
of the petitioner was “or the most reprehen- 
sible nature” for which there could be only 
one punishment, namely dismissal from ser- 
vice, He accepted tiie testimony of Dr. 
Chaman Lai, in charge Police Hospital, 
Ambala, as to the petitioner having been 
under me influence of drinlc. The statements 
of other prosecution witnesses were also con- 
sidered. 

The defence of fhe petitioner was that he 
bad pain in his chest and teeth and had gone 
to a private practitioner. Dr. Aijan Dev, who 
had' applied chloroform spirit on his aching 
tooth. The Superintendent of Police rejected 
this plea and commented that petitioner, if 
actu^y in pain, ought to have consulted the 

E olice doctor in the Police Lines rather than 
ave gone to a private practitioner in the 
city. The petitioner filed an appeal to the 
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Deputy Injector-General of Police, Ambala 
Eange, which was rejected. The Deputy Ins- 

S ector-General thought that "creatog row- 
yism under the iimuence of liquor = in the 
Police Lines was a matter for severe consi- 
deration.” The petition for revision filed 
before the Additional Inspector-General of 
Police was also unsuccessful. The petitioner 
has now come up to this Court and has ffled 
&e present writ petition. 

3. His first contention is that his applica- 
tion to the Inquiry Officer, Sub-Inspector 
Basant Singh, remained un-heeded. In that 
application he had asked that he be supphed 
with the copies of the documents to be prov- 
. ed against him during the departments in- 
quiry. He had also asked for the copies of 
the statements of all the prosecution wit- 
nesses that had been recorded and also of 
the report sent to the District Magistrate, 
Ambala, for his sanction, along with the 
actual sanction. As the statements of the 
prosecution ■witnesses had not yet been 
recorded, no copies could be supplied. There 
was no report to the District Magistrate, 
Ambal^ for sanction, and the question of 
supplying a copy of any such report could 
not arise. There is really only one document^ 
which is the report dated Srd of January, 
1965 of Sub-Inspector Basant Singh, the 
laquiry Officer. In this report he had record- 
ed the fact of the information he had receiv- 
ed about the petitioner and the other Con- 
stable having taken alcoholic drinks at night 
in the barracks and that he had taken the 
petitioner to the Police Doctor who had re- 
ported that the petitioner was examined and 
that he had taken liquor. The statement of 
Kuldip Raj Foot Constable was recorded by 
the Inquiry Officer on 16th of January 1965, 
wherein he had stated inter alia that the 
petitioner was smelling of liquor and ho 
started ' making noise. The petitioner cross- 
examined Kuldip Raj, but did not cross-exa- 
mine him with a ■view to challenge the 
latter’s statement as to his having taken 
liquor or his having made noise. The state- 
ment of Kuldip Raj regarding this aspect was 
not challenged. 

4. I do not think that the petitioner has 
been prejudiced by copy of the report of 
Nanak Chand Reserve Inspector, ^dated Srd 
of January 1965 (copy Annexure “A" to the 
■writ petitioner), not having been supplied to 
him. He merely stated therein how he had 
been sent for and that he had taken the peti- 
tioner to Dr. Chaman Lai of the hospital in 
the Police Lines and that the doctor had exa- 
mined the petitioner and had opined that 
he (the petitioner) had taken liquor. No pre- 
judice, whatsoever, could be caused to the 
petitioner as a result of the copy of 
document not having been furnished to him. 
He Imew that the Police doctor had _ exa- 
mined him and found him under the influ- 
ence of liquor. He could have examined the 
Police doctor if he wanted. As a matter of 
feet he produced in his defence Dr. Aijan 
Dev, a private medical practitioner of 


l^mbala, to show that he had taken a medi- 
cine containing alcohol. 

5. The learned counsel for the petitioner 
has next drawn my attention to State of 
Madhya Pradesh v. Chintaman Sadashiva 
Waishampayan, AIR 1961 SC 1623, regard- 
ing the right of a public servant to have a 
reasonable opportunity to meet the charges 
framed against him. The decision of the 
Supreme Court is distinguishable on facts. 
The inquiry was not vitiated by any defects 
of the character noticed in that decision. 
The petitioner had been given ample oppor- 
tunity to substantiate his contention. He had 
made his own statement and produced some 
evidence. 

6. _ The next point ■urged is that the im- 
position of the penalty of dismissal was not 
permissible in view or the provisions of the 
Punjab Police Rules, 1934 (Volume H), 
Chapter XVT, Rule 16.2 (1), which pro^vides: 

"Dismissal shall be awarded only for the 
gravest acts of misconduct or as the cumula- 
tive effect of continued misconduct proving 
mcorrigibili|y and complete imfitness for 
police service. In maldng such an award 
regard shall be had to the length of service 
of the offender and his claim to pension.” 

7. The other pimishments provided 
under the Punjab Police Rules are reduction 
to a lower rank or from the selection grade 
of a rank to the time-scale of the same rank; 
and if in a graded rank, to a lower position 
in the seniority list of the grade or to a lower 
grade. The increment of a police officer in 
a time-scale may be withheld as a punish- 
ment. He may be confined to quarters or 
censmred. There are also other modes of 
departmental punishments. A police officer 
is also liable to be prosecuted criminally 
where such a course is considered expedient 
in the interest of administration. 

8. In the list of punishments in the Police 
Manual one noticeable omission is of 
pimishment by removal from service which 
does not disqualify from future employment. 
This penalty can be imposed upon me mem- 
bers of the Punjab Civil Services ■under 
Rule 4 (vi) of the Punjab Civil Services 
(Punishment and Appeal) Rules, 1952, but 
members of the Police force are not govern- 
ed by these rules. 

9. The main argument rests on the mean- 
ing and import of the words “dismissal shall 
be awardeef only for the gravest acts of mis- 
conduct.” The first contention of the peti- 
tioner is, that on the assumption that he was 
under influence of liquor and making noise 
in the barracks when off duty, he cannot be 
punished except when there are several acts 
of misconduct. This is because the police 
rule refers to “acts” and not to an ‘act’ of 
misconduct. The contention that there must 
be plurality of acts of misconduct does not 
appear to me to be soimd as this interpreta- 
tion can lead to absurd^ results. Taking an 
extreme illustration, can it be said, that the 
framers pf the Police Rules contemplated. 
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that if a foot constable were to subject a 
high police oflScer , to a wanton and serious 
assauh, or were to be guilty of, a single act 
of gross insubordination, the punishment of 
dismissal could not be imposed, unless such 
conduct was repeated at least once. The use 
of the word 'acts’ does not exclude a single 
act of misconduct. In order to give effect to 
the le^lative intent, the worfs in plural 
number may be construed to include _ the 
singtdar; and the words importing the singu- 
lar only, may be applied to plurality of acfe, 
things or persons. In order to gauge gravity 
of noisconduct, what matters, is not frequ- 
ency, as obliquity or delinquency. I cannot 
persuade mys^ to accept the argument that 
a single act of misconduct^ howsoever grave, 
can never result in dismissal. What really 
matters is the enormity of the misconduct. 

10. “Misconduct" is a generic term and 
means "to conduct amiss; to mismanage; 
wrong or improper conduct; bad behavioim; 
unlawful behaviour or conduct” It includes 
malfeasance, misdemeanour, delinquency 
and offence. The term “misconduct” does 
not necessarily imply corruption or criminal 
intent 

11. The word “grave” is used in many 
senses and implies seriousness, importance, 
weight etc. There is, however, a distinction 
between misconduct and gjrave misconduct 
The adjective ‘grave’ in tms context makes 
the character of the conduct, serious or very 
serious. The words “ffavest acts of miscon- 
duct" are incapable or definition. One has to 
apply one’s mind to the words and give a 
meaning to each of them in the light of the 
actual deed, situation and circumstances. 
‘Misconduct* in order to earn the epithet of 
gravity has to be gross or flagrant. Consequ- 
ently the degree of misconduct to just^ 
dismissal has to be higher or more serious. 

12. The use of the superlative ‘gravesP 
and the adverb ‘ 00 !/ is not entirely without 
significance. To look at the matter exclusively 
from a grammatical angle, ‘gravest’ is tiie 
highest degree of misdeed as compared to 
what is just ‘grave’. This is because of the 
use of the superlative degree as against the 
positive or comparative degree. The superla- 
tive demee may be used either to ^nole 
the hipest or maximum degree in a given 
aggregate, or simply to indicate a supreme 
or very hii^ degree without definite conrna- 
rison; In the former- sense, particularly when 
construing a statute, no misconduct can. be 
styled to be of such an extreme degree as 
to be without a parallel or which cannot bo 
worsted or bettered*.' ‘Misconduct’ even if 
of ^e very worst cannot reach such a peak 
or depth which cannot be surpassed. Even 
in tihe case of superlative degree of miscon- 
duct there are grades and degrees. The 
argument does not admit of serious consi- 
deration, that the intent of the framers, of 
the rule was, that absolutely the worst mis- 
conduct could alone merit dismissal, and so 
long as, comparatively speaking, there could 
be a possibility of a still worse conduct, it 
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could not be termed the gravest act of inis« 
conduct. Human conduct or behaviour can- 
not be graded and there can be no precise 
scale of graduation in order to arithmeticffly 
compare the ^avity of the one from the 
other. In the circumstances, the use of the 
superlative degree, appears to be intended to 
indicate a supereminent^ or a very high degree 
of misconduct, and not, that the degree 
should be so high or so low as caimot be 
outclassed or excelled. 

13. It is no doubt a rule of construction 
that effect must be given, where possible to 
every word, clause and sentence of a statute, 
It is equally true that a : statute is to be 
construed, so that effect is given to all its 
provisions and, nothing is to be deemed 
superfluous or insignificant. But the literal 
inteipretation of die words should not pre- 
vail if it creates a result contrary to the 
apparent intention of the legislature and ff 
the words are sufiSciently flexible to admit 
of a construction which will effectuate the 
legislative intention. The intention must 
prevail over the letter; the letter, must, if 
possibly be read so as to conform to the 
roirit of the Act. In quest of the intention of 
the legislature words or clauses may have to 
be given eruarged or restricted meaning. 
What is of moment, is not the abstract force 
of the words, or what they may conceivably 
comprehend, but in what sense they were 
intended to be used in the Act. In speech 
and expression resort is occasionally had to 
exaggeration for the purpose of emphasis; 
there is a general proneness to overstress; 
and superlative is often used where the inten- 
tion is to mean only a very high degree. The 
use of superlative is one of the modes of 
laying stress on a particular requirement 
The tendency to use superlative for that pur- 
pose is to be found even in formal docu- 
ments. 

14. The superlative degree, in relation to 
material, things may admit of arithmetical 
accuracy in order to express the highest 
degree of the quality or attribute indicated 
In the adjective or adverb used. By way of 
illustration, one can refer with mamematical 
precision to the tallest -building in the town, 
the hipest mountain in the State, the longest 
river in the counby, the deepest ocean etc. 
In these cases the hipest attribute is intend- 
ed not to bo eclipsed. In the realm of the 
don-material or the notional, in particular in 
relation to thought, action conduct or to 
mental qualities, me superlative is used in 
an exaggerating heightening or hyperbolical 
sense, or in order to indicate simply a hi^ 
degree . of the quality mentioned. From the 
grammatical point of view the use of the 
superlative demee in order to emphasise a 
particular quality without intending that it 
cannot be surpassed, is permissive. 

15j I may now refer to the relevant 
canons of construction of statutes, statutory 
tule^ or formal documents. The general 
Words should receive a general construction 
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and their meaning may in an appropriate 
case- be expanded or restricted ■wim a view 
to see that construction does not lead to 
injustice, oppression or to an absurd con- 
sequence. It would certainly lead to an 
absurd conclusion i£ one were to confine 
the passing b£ an order of dismissal in 
cases of misconduct, the gravity of which 
cannot be transcended. 

16. It is also a well known principle of 
interpretation of statutes that the rules of 
grammar, though ordinarilv applied for the 
purpose of ascertaining the meaning of a 
statute, they are, however, not controlling, 
when the legislative intention would be 
defeated. In construing the words of a 
statute the Courts adhere to the plain 
common sense meaning of the language 
rather than apply refined and techincal rules 
of grammatical construction. Statutes are 
construed primarily with an eye to legisla- 
tive intent rather than with a view to look 
for niceties and refinements of grammar. 
The general purpose of a statute is a more 
important aidT to meaning than any rule 
wMch grammar may lay down- 

17. Another consideration which is 
worthy of wei^t, is the rule of contem- 
poraneous construction placed by the ofBcers 
or departments charged with the duty of 
acting upon it or executing it. In this case 
the Superintendent of Police, the Deputy 
Inspector General, and finally the Inspector 
General of Police, assessed the conduct of 
the petitioner to be of the requisite gravity 
so as to merit the imposition of the punish- 
ment of dismissal. The ofBcers of the Police 
Department are charged with the duty of 
maintaining and observing discipline. As to 
the standard of discipline required to bo 
enforced in their case the judgment of their 
superior officers deserves to be respected and 
diould not be lightly interfered with. The 
police force is required to ciischarge highly 
responsible and onerous duties for main- 
tenance of law and order, and for other 
purposes essential to the lire of the Commu- 
mty. These duties from their very nature 
have to be of an exacting nature. The re- 
sult of laxity in conduct, or infringement of 
rules of discipline can tmdermine the opti- 
mum usefulness of the force. 

18. Moreover, it was for the police officers 
who judged the infraction or the police 
rules to , determine the seriousness of the mis- 
conduct and to decide upon the suitability 
of the punishment. It wilf not be within the 
ambit of the powers of this Court, when 
petitioner, to issue the extraordinary writs 
of certiorari, mandamus etc. to interfere with 
the discretion of the Heads of the Depart- 
ments when it has not been exercised wan- 
tonly or arbitrarily. These are well settled 
limitations which High Courts impose upon 
^epselyes when exercising the extraordinary 
jurisdiction. As observed by the Supreme 
Court in State of Orissa v. Bidyabhushan, 
AIR 1963 SC !E9 _(X86). the Court in a case 


in which m order of dismissal of a publio 
serymt is impugned, is not concerned to 
decide ^ whether the sentence imposed, pro- 
vided it is_ justified by the rules, is appro- 
priate having regard to the gravity or the 
misdemeanour established. The reasons, 
which induce the punishing authority, if 
there has_ been an enquiry consistent with 
prescribed rules, are not justiciable; nor 
is the penalty open to review hy the Court 
The condition necessary for tire issuance of 
a writ of certiorari is, that the order of the 
inferior tribunal suffers from an error which 
is apparent on tire face of the record^ or, 
in the exercise of its jurisdiction, the tribu- 
nal has acted illegally or arbitrarily. The evi- 
dence has been considered and me conclu- 
sion drawn from its appraisal cannot be re- 
opened. No error of fact will be corrected 
by tins Court, when exercising its super- 
visory jurisdiction. It is not permissible to 
advance the argument, that tire evidence 
adduced before the tribunal was insufficient 
or inadequate to sustain the impugned find- 
ing. This view is amply supported by a long 
series of decisions and reference may be 
made to T. Prem Sagar v. Standard Vacuum 
Oil Company, AIR 1965 SC 111 and Syed 
Yakoob v. ^ S. Radha Erishnan, AIR 1964 
SC 477. 

19. Having carefully gone tiurough the 
impugned orders, I cannot find any error or 
lacunae which may be deemed to be apparent 
on the fece of the record. After giving due 
weight to the issues raised, I find the peti- 
tion devoid of merit and it is, therefore, dis- 
missed. The petitioner has been dismissed 
from service and I will not burden him with 
costs. 

Petition dismissed. 
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Het Ram Lallu Sin^ and others. Appel- 
lants V. State, Respondent. 

Criminal Appeal No. 766- of 1968 and 
Murder Ref. No. 47 of 1968, D/-8-5-1969, 
from order of S. J. Ferozepur, D/-8-7-1968. 

(A) Penal Code (1860 )l Ss. 97, 99— Bight 
of private defence — Persons constructing 
permanent water course on land of anotha 
without his consent — They commit crimi- 
nal trespass and mischief — Occupier of land 
has right of private defence of property — 
He need not resort to public authorities. 

The law of private defence does not re* 
quire that a person suddenly called upon to. 
fece an assamt must run away and thus 
protect himself. Where an individual citizen 
or his properjty is faced with a danger and 
immediate aid from the State machinery is 
not readily available, the individual citizen is 
entitied to protect himself and his property. 

IM/PM/C441/69/DRRy^ 
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It is therefore, wrong to hold that the 
occupiers of the fend on which criminal tres- 
pass and mischief is committed in their pre- 
sence by constructing a permanent water 
course on 4eir , land without their consent 
were not entitled to the right of private de- 
fence because they were bound to resort to 
public authorities. AIR 1963 SC 612 and 
AIR 1945 Pat 283 and AIR 1959 Pat 22 arid 
1961 BLJR 824, Rel. on. 

(Paras 16, 17, 18) 

(B) Evidence Act (1872), S. 5 — Appre- 
ciation of evidence — Interested witnesses 
— Testimony not final. 

In a case where injuries have been caused 
on both sides and a precise counter version 
is being pleaded on behalf of the accuseth 
it is but natural that the testimony of their 
eye witnesses should be partial to the ver- 
sion which they have chosen to give. All 
the eye-witnesses, therefore, come clearly 
within the ambit of the term ‘interested testi- 
mony’ and Iheir testimony cannot possibly 
be nnal. (Para 19) 

(C) Penal Code (1860), S. 103 — Com- 
plmnant’s parlj' armed with deadly weapons 
entering upon land occupied by accused and 
constructing permanent water course on it 
without any right — Party of accused resist- 
ing them — Fight between the parties re- 
sulting in death of two persons on com- 
plainant’s side and injuries to persons ^ on 
both sides — Held that accused had right 
of private defence of properly and had not 
exceeded it — Being protected by the right 
tiiere was no offence committed by them. 

(Para 23) 

Cases Referred; Chronolo^cal Paras 

(1963) AIR 1963 SC 612 (V 50) = 

1963 (1) Cri LJ 495, Jai Dev v. 

State of Punjab 17 

(1961) 1961 BLJR 824, Mozam Ansari 
V. State 16 

(1959) AIR 1959 Pat 22 (V 46) = 

1959 Cri LJ 71, Barisa Mudi v. 

State 16 

(1945) AIR 1945 Pat 283 (V 32) = 

46 Cri LJ 672, Smnma Behia v. 
Emperor 16 

(1942) AIR 1942 Pat 96 (V 29) = 

43 Cri LJ 41, Hariram Mahatha v. 
Emperor 16 

(1938) AIR 1938 Pat 518 (V 25) = 

39 Cri LJ 785, Satnarain Das v. 
Emperor 16 

(1934) AIR 1934 All 829 (2) (V 21) = 

35 Cri LJ 780, Abdul Hadi v. 

Emperor 16 

(1927) AIR 1927 Lah 705 (V 14) = 

28 Cri LJ 848, Phula Singh v. 

Emperor 16 

M. R. Mahajan wi& P. S. Jain, for Appel- 
lants; D. D. Jain, for Advocate General, 
Punjab, for Respondent. 

S. S. SANDHAWAUA J. ; The six appel- 
lants being the sons and grandsons ofMan^ 
Bam were brought to trim on charges under 
Sections 148, 302/149, 302/149, 807/149, 
823/149 and 823/149, Indian. Penal Cod^ 


before the Court of Session at Ferozepur., 
Brij Lai, appellant was charged in a separate 
case xmder Section 27 of the Arms Act for 
the unlawful use of bis licenced gun but 
both the cases were tried together on the 
appellants’ request in order to avoid any 
prejudice to them by separate trials. By a 
curious process of reasoning the learned Ses- 
sions Judge convicted Het Ram and Banwari 
Lai appellants only under Section 302 read 
with Section 149, Indian Penal Code, for 
the murders of Shiv Lai and Gopi Ram de- 
ceased respectively and sentenced them to 
death but held the other four appellants 
guilty under Section 326 read with Sec- 
tion 149, Indian Penal Code. He imposed 
a sentence of 4 years’ rigorous imprison- 
ment under Section 326 read with S. 149, 
Indian Penal Code, on three counts on Lain 
Ram, Brij Lai and Kanshi Ram appellants 
whilst Balram appellant due to his tender 
age and on the finding that he acted under 
the influence of his father was sentenced to 
one year’s rigorous imprisonment on these 
counts. Separate convictions and sentences 
were also recorded under S. 8^/149 Indian 
Penal Code, and Section 148. All these 
sentences were, however, directed to run 
concurrently. Brij Lai appellant was, how- 
ever, acquitted of the ^arge under Sec- 
tion 27 of the Arms Act AH the convicts 
appeal and the death sentences of Het Ram 
and Banwari Lai appellants are also before 
us for confirmation of the same. 

2. The appeHants Lalu Ram and Ranshi 
Ram are brothers. Brij Lai and Banwari 
Lai are the sons of Kanshi Ram whilst Het 
Ram and Balram are the sons of Lalu Ram. 
Shiv Lai and Gopi Ram deceased, both 
of whom were killed in the incident, were 
, also brothers and the three injured P. ,Ws. 
namely, Balwant Ram Jagdish Lai and Devi 
Lail are sons of Shiv Lai, deceased. The 
motive for the commission of the offence is 
the rather common place one pertaining to 
the alignment of an irrigation watercourse 
The two feuding families of the appellants 
and the deceased are not land owners in 
their own right but are tenants of agricultu- 
ral land. Kanshi Ram appellant held the 
land of Tek Chand, Lamhardar in his cul- 
tivating possession whilst his brother Lalu 
Ram appellant was the tenant of some land 
owned by Rai Sahib Kundan Lai in vxUago 
Dhaban Kokarian. Gopi Ram and Shiv L^ 
the two deceased brothers had been for long 
in cultivating possession of some other land 
of Tek Chand, Lambardar. Before con- 
solidation of holdings in the said village 
which took place approximately two years 
prior to the occurrence the watercourse irri- 
gating the land of the complainant family 
used to run through the land of R. S. Kun- 
dan Lai which was in cultivating possession 
of the apellants. After the consmidation the 
said watercourse was discontinued and a 
new watercourse was provided which, how- 
ever, did not satisfactorily command the 
fields of the complainants as it ran at a 
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lower level. SMv Lai deceased is said to 
have made an application to the Canal De- 
partment and. another watercourse was pro- 
vided by the authorities and the same conti- 
nued to he in use for a period of nearly two 
years. The prosecution alleges that Tek 
Chand the landlord of . the complainants 
wanted to- evict them from the said land 
and to mve that tenancy to the appellants’ 
family which was not ameed to by the com- 
plainants. It is alleged, however, that in 
order to harass them and to pressmise them 
for vacating the same, the appellants de- 
molished the watercourse, thus obstructing 
the irrigation of the land of the deceased. 
It is thus the case of the prosecution (which 
is stoutly controverted' on behalf of the 
defence) that the matter was reported to the 
Panchayat in which the appellants and the 
complainants’ families were represented and 
it was decided in the said Panchayat that the 
original watercourse as it existed before the 
consolidation of holdings, should be restored 
and be reconstructed by the complainants. 
We have adverted in detail to these matters 
as a plea of private defence of properly and 
person has been taken on behalf of the ap- 
pellants and it is thus necessa^ to have the 
events leading to the incident in a dear pers- 
pective. 

3. The occurrence took place on Diwali 
day that is the 1st of November, 1967, at 
about 3 P. M. Gopi Ram and Shiv Lai de- 
ceased along with Balwant Ram, Jagdish Lai 
and Devi Lai P. Ws. had on the said day 
gone at about 2.80 P. M. to reconstruct the 
old watercomrse and were doing so w'hen 
at about 3 P. M. aU the six appellants came 
teere armed. Het Ram and Banwari Lai 
appellants were armed with sailas. Kanshi 
Ram appellant had a kassia, Balram a kul- 
hari, Lalu Ram a dang whilst Brij Lai appel- 
lant was carrying his licenced gun. A chal- 
lenge is said to have been thrown by the 
appellants declaring that they would not al- 
low the complainants to construct the water- 
course and will further eject them 
from the land whereupon the deceas- 
ed and the P. Ws. suspended the work 
of constructing the watercourse neverthe- 
less Brij Lai appellant is said to have fired 
two shots in succession accompanied by a 
threat that anyone who would withdraw 
from the spot would be shot to death. The 
deceased and the P. Ws. out of fear are smd 
to have then withdrawn to the path going 
to village Sardarpur which is closeby, but 
the appellants are said to have followed them 
up and opened an attack on them which 
was both sudden and simultaneous. Het 
Ram appellant is said to have struck two fatal 
blows to Shiv Lai with a spear in his chest 
and back whdst Kanshi Ram and Balram also 
inflicted injxuies on him with their respe<> 
tive weapons. Banwari Lai appellant simi- 
larly is said to have struck the fatal spear 
blow to Gopi Ram on his chest and left 
arm-pit whilst Kanshi Ram appellant dealt 
a blow on his head with his kassia. Jagd^h 
Lai P, W. who attempted to intervene with 


a spadu which he was carrying, was also 
assaulted with a mear by Het Ram w'hilst 
Kanshi Ram appellant hit him with a kassia 
and Balram with a kulhari. Injuries were 
then caused by the appellants with their 
weapons to the three prosecution witnesses, 
namely, Balwant Ram, Devi Lai and Jagdish 
Lai, out of whom Jagdish Lai and Devi Lai 
who had spades retaliated with their weap- 
ons against Brij Lai and Lau Ram appm- 
lants. Shiv Lai and Gopi Ram died at the 
spot and thereafter the appellants are said 
to have withdrawn from the place of oc- 
currence with their respective weapons to- 
wards their homesteads which are not very 
distant from there. After the incident Bm- 
waut Ram accompanied by Sohan Lai was 
proceeding to the police station when he 
met Sub-Inspector Iqbal Singh at the Bus 
Stand, Dotarianw^ and made a statement. 
Exhibit P. 17 which forms the basis of the 
first informab’on report recorded at police 
station, Abohar, regarding the incident. The 
Investigating Officer forthwith reached the 
ot and collected the bloodstained earth 
erefrom, prepared the relevant inquest re- 
ports as well as the site plan and complet- 
ed the other details of the investigation 
thereat. 

4. On the 9th of November 1967, Head 
Constable Ram Bhagivan had interrogated 
Het Ram, Banwari Balram and Kanshf 
Ram appellants and in pursuance of their 
respective disclosure statements they led to 
the recovery of the respective bloodstained 
weapons said to have been wielded by them 
at the time of the commission of the off- 
ence and these two spears, a kulhari and a 
kassia were subsequently found on chemical 
analysis tc be stained with human blood and 
the earth collected from the spot uus ^o simi- 
larly found to have the presence of blood 
of human origin. The licenced gun of Brij 
Lai was also taken into possession vide memo, 
E,xhibit P. 33. There was, however, no re- 
covery of the dang said to have been wedd- 
ed by Lalu Ram, appellant. 

5. Dr. H. C. Ohri performed the autopsy 
on the dead body of Gopi Ram on the 2nd 
November, 1967, at 2.30 P. M. and found 
five injuries on his person of which two 
were stab wmmds and the other three were 
incised wounds. Death was opined to be 
the result of injury No. 1 which had ruptur- 
ed the heart and conseciuent shock and 
haemorrhage therefirom. The time that elap- 
sed between death and injury was opined 
to be immediate and between death and 
post-mortem about one day. 

6. Lady Dr. Adrash Yakhmi on the 2nd 
of November, 1967, at 3 P. M. had conduct- 
ed the post-mortem on the dead body of 
Shiv Lai deceased and fmmd three incased 
wounds and a stab wound on its person. On 
intern^ examination the costal cartilage and 
the pleurae was found cut and similarly 
file left limg was perforated and the left 
ventricde of the he^ was also cmt. The 
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wovinds in the heart were communicating 
with each other. Death was opined to be 
the result of the stab wound, being iniuiV 
No. 4, which was sufficient to cause death 
in the ordinary course of nature. The pro- 
bable time between injiuy and death was 
immediate and between death and post- 
mortem about one day. This witness in 
cross-examination stated that rmder injury 
No. A, the wound on the back was the 
wmmd of entry of the spear and the wormd 
in the chest on the front is the wound of 
exit of the spear and both these injuries were 
the result of toe same blow. 


7. On toe 1st of November, 1967, at 
5.80 P. M. Dr. H. C. Ohri had examined 
Jagdish Lai son of Shiv Lai and found 9 
injuries on his person of which injuries Nos. 
1, 8 and 9 were opined to be toe result of 
blunt weapon whilst others were inflicted 
with a sh^edged weapon. On toe 2nd of 
November, 196.7, Dr. H. C. Ohri had also 
examined Dev Rm son of Shiv Lai (subse- 
quently mentioned as Devi Lai son of Shiv 
Lai in the prosecution evidence) and foimd 
one reddish contusion and one abrasion on 
his person. On toe 8rd of November, 1967, 
at 6.45 P. M. Dr. Mrs. Shakuntala Bawa had 
examined Balwant Ram son of Shiv Lai 
and found one contusion 8” x 2” on the mid- 
dle and outer part of the left thito and it 
was opined to be toe result of a blunt wea- 
pon and its duration was about three days. 
The above medical testimony brings on re- 
cord the injuries suffered by toe two decea- 
sed persons and the three prosecution wit- 
nesses in toe case. On the side of the ap- 
pellants, Lai Chand was seriously injured 
and was medico legally examined by Dr. 
H. C. Ohri on toe 1st of November, 1967, 
at 8.50 P. M. He was accompanied by his 
brother Kanshi Ram appellant and toe fol- 
lowong injuries were found on his person; 


1. Incised wound 3” x %” bone deep, on 
toe left side of tcm of head, r unnin g from 
side to side, 6” above toe left ear, cutting 
toe underl^g bone. He was semiconsci- 
ous. Pupils were slug^h. He was vomit- 
ing. Substance resernbling grey matter of 
toe brain was flowing. The injuW was blood- 
covered and shirt was profusely blood-covT- 
ered. 

2. Incised wound %” x skin deep on 

toe front of top of head, in toe middle, 2”, 
from the hair margin. : 

Injury No. 1 was grievous and toe duration 
of toe two injuries was mentioned within 12 
hours. The injured had developed aphasia 
(loss of speech) as a result of head injmy and 
was not fit to be moved. In cross-examina- 
tion it was further opined that toe injmy on 
toe head of Lm Chand could be 
caused with a weapon like gandasa 
and toe said injmy was dangerous 
to life as toe brain matter was also flow- 
ing out of toe wound. Apart from aphasia 
it also caused a weakness of one side of toe 
body. The other appellant Brij Lai who 
was injured was examined on too 8to of 


November, 1967, at 6.45 P. M. by Dr. S. 
Saini and a granulating wound 5 cm x 1 cm x 
1/6 cm on toe back of left chest 8 cin 
above toe lower rib margin was found on . 
his person. The duration was opined to be 
7 to 10 days but in view of toe time that 
had elapsed toe kind of weapon used for 
toe infliction of the injury could not be de- 
termined. It was in cross-examination when 
this witness opined that in caise .toe injury 
would have been an incised wound it could 
have been caused by. a shaipedged weapon 
like gandasi. . 

8. The eye-witness account in toe present 
case rests solely on the evidence of toe three 
brothers P. W. 5 Balwant Ram, P. W. 6 
Jagdish Lai and P. W.' 12 Devi Lai being 
toe sons of toe deceased Shiv Lai. P. W. 
18 Sohan Lai and P. W. 15 Kanshi Ram 
who are real brothers have deposed regard- 
ing toe lodging of the first information re- 

§ ort by Balwant Ram and toe recoveries at 
re instance of some of toe appellants res- 
pectively. P. W. 17. Iqbal Sin^ S. H. O. 
and P. W. 18 Ram Bhagwan, Head Const- 
able, are toe two Investigating Officers. One 
Court witness Madan Lai, Canal Patw^ 
was examined. He was a prosecution wit- 
ness but toe Public Prosecutor did not wish 
to examine him and he was examined as a 
Court witness on toe request of toe defence 
under Section 540 of toe Criminal Proce- 
dure Code. 

9. In their statements .Tmder Section 842, 
Criminal Procedure Code, three of toe ap- 
pellants, namely, Kanshi Ram, Banwari Lai 
and Balram pleaded false implication and 
denied their presence, at toe spot. Kanshi 
Ram appellant further pleaded that he was 
nearly blind and being in his seventies was 
too old to have participated in toe fi^t. A 

E ositive version, nowever, has been set up 
y Het Ram, Lalu and Brij Lil appellants. 
This aippears in toe reply of Het Ram ap- 

J reliant in toe commitment Court in toe fol- 
owing terms; 

‘Tt is incorrect. My father had gone alone 
to protest to Shiv Lai and Gopi Ram against 
digging of toe khal by taking copy of an 
order, which he had already obtained. The 
opposite parto started shouting at Lalu Ram 
and abused him. Shiv Lai and Gopi Ram 
were armed with gandasis and apprehending 
an attack on him, I rushed to rescue him 
with a saila. By toe ton^ I arrived, Gopi 
Ram dealt a blow on Lalu Ram’s head. I 
dealt him a blow in order to save iny father. 
Then Shiv Lai aimed anotoer blow on his 
head which brou^t him reeling to toe 
groimd. I consequently struck Him also 
with my saila and jmt as I and Brij Lai 
were trying to attend on Lalu Ram, Gopi 
Ram dealt a gandasi blow on toe back of 
Brij Lai and so I dealt a blow at Gopi Ram.” 
This plea was reiterated by Lalu appellant 
who further added that the conroainants 
were communists and had been advised to 
dig toe watercomse by force. Brij Lai appel- 
lant whilst admittmg his presence at toe 
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spot denied the tact that he had gone there 
armed -with a gun and su^ested the prose- 
cution story to be implausible as he ■would 
have used the gun against the complainants 
if he was so armed. No defence evidence 
was, however, adduced in support of the 
pleas taken on behalf of the appellants, 

10. In view of the above plea taken up 
on behalf of the appellants, three crucial 
questions arise for determinatiou in, the 
present case. Firstly, whether the com< 
plainants had any legm justification for di^ 
ging and constructing a watercourse throum 
the lands in the cultivating possession of me 
appellants. Secondly, if the act of the com- 
pl^ants was not so justified, would the 
appellants have a ri^t of . pri-vate defence 
against it? Thirdly, me subsidiaty question 
arises whether the injuries were inflicted on 
the land of the appellants or upon the 
adjoining path leading to village Sardarpur. 

11. Ere we go to the area of controversy 
betwixt the parties if deserves notice that 
certain facts are admitted or stand conclu- 
sively proved on the record. Of these it is 
apparent that prior to the consolidation of 
holdings in the village, which took place 
nearly two years before the present incident, 
a watercourse existed throng the lands of 
the appellants which had served the lands of 
the complainants for irrigation. After the 
consolidation this watercourse was admitted- 
ly discontinued and became non-existent and 
in its place a new watercourse considerably 
to the south passing through the land of 
Bogha Bam was constmcted and remained 
flo'wing for nearly two years. Apart from 
the faint suggestion that is now made that 
the landlord of the complainants wanted to 
evict tliem and substitute the appellants in 
their place, there exists no hostility or any 
serious enmity or any cause for hostility be- 
tween the party of the complainants and the 
appellants. 

12. It is in the li^t of the above fects 
that the prosecution evidence regarding the 
justification of the complainants for bunding 
a watercourse in the lands of the appellants 
has first to be appraised. At the very out- 
set it is noticeable that the present prosecu- 
tion suggestion that Tek Chand landlord of 
the complainants ■wanted to evict them and 
mve the lands to the appellants does not 
md specific mention in the first information 
report and is not stated to be the motivating 

^ cause of any hostility. On this aspect, apart 

'}' from the bald statement of Balwant Ram 
P. W., there is not a hint of any evidence 
regarding the same. Even his oivn bro- 
thers, Jagdish Lai and Devi Lai, are bliss- 
fully unaware of any such fact Almost 
similarly there exists no credible e^vidence 
that the existing watercourse serving the 
lands of the complainants was ever demoli- 
shed by the appellants. Neither the date, 
time, nor the person in whose presence it was 
so done has been remotely suggested in 
the prosecution evidence. As a matter of 


fact, far from there being a corroborative 
evidence on this score, the evidence of GW 1 
Madan Lai, the Canal Patwari of the Circle 
Dhaban Kokarian, who is an official ■witness 
and had deposed from the record, is clear- 
ly contrary to this aroect of the prosecution 
case. Tins ■witness had deposed that the 
watercourse prepared subsequent to conso- 
lidation of holdings was still in existence and 
had never been demolished. Nor has the 
prosecution brou^t any e’vidence regarding 
its allegation that such demolition was 
brought before a Panchayat and a 
resolution regarding the reconstruction 
of the watercourse through the lands 
of tire appellants was passed. Balwant 
Bam P. W. stated that Soni Ram Dhan- 
kal Ram, Sohan Lai and Kanshi Ram, apart 
from others,, were the persons who had con- 
stituted the said Panchayat. Surorisingly, 
none of these persons or any other has come 
forward to support such a version. Nor any 
documentary record or any other evidence, 
apart from the statement of Balwant Ram 
P. W., appears in this context. There is 
not the faintest suggestion regarding this 
Panchayat in the first information report and 
the maker of this statement Balwant Ram 
has been falsified by confrontations therein 
in cross-examination. A further weakening 
of this version arises from the fact tiiat De^vi 
Lai, a brother of Balwant Ram PW, shifted 
considerably from the stand taken by the for- 
mer regardrng the demolition and the report- 
ing to the Panchayat. Devi Lai PW made 
no mention of any demolition or the report- 
ing thereof or the constitution of a Pancha- 
yat on this score. He rather attempted to 
build an altogether new case on the basis 
that the appellants had themselves agreed 
that a ■watercourse be constructed through 
their lands. Apart from the evidence me 
probability is also wholly against the prose- 
cution story in this regard. It appears utterly 
unreasonable and unexplained that whilst in 
the forenoon the appellants had ■wiUingly 
agreed to the construction of a watercourse 
through their lands but by the afternoon 
they had become almost murderously hostile 
to anv such act. It is thus that, an overall 
consideration of this aspect of the prosecu- 
tion case, leaves one in no manner of doubt 
that this is a belated and puerile attempt on 
the part of the prosecution ■witnesses Balwant 
Ram, Jagdish Lai and Devi Lai to concoct 
some justification for their illegal act in 
going upon the lands of the appellants and 
dig^g a channel therein. The conclusion 
is thus inescapable that the prosecution ver- 
sion that they were digging the watercourse 
through the appellants’ lands ■with either the 
express consent of the appellants or on the 
basis of the authority of a Panchayat resolu- 
tion is nothing but a blatant falsehood. 


13. On the above finding it follows that 
the complainants had gone upon the lands in 
the physical possession of the appellants and 
attempted to construct a ■watercourse there- 
in ■without any legal justification. Once it 
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is so found that they were doing so without 
any authority or the consent of the appel- 
lants, it stands to reason that they were do- 
ing so by force and in such an eventuality 
must have gone to the spot armed to meet 
any opposition which they must necessarily 
have anticipated. The trim Court had itseH 
come to the finding that the act of the com- 
plainants was wholly unjustified in the fol- 
lowing words: — 

"And unilateral decision of the members 
of the Panchayat could not bind the accus- 
ed, who could act in the exercise of a pri- 
vate defence of property, if such a right was 
available to them. Then it is improbable 
that the accused had consented to the con- 
struction of the watercourse by the deceased 
because a little later when the construction, 
of the watercourse is said to have started, 
they came out, armed variously, to obstruct 
it. Therefore, it cannot be said that the 
deceased had any right to construct the 
watercourse in the fields of the accused.” 
Having arrived at the above finding, never- 
theless the trial Court denied the right of 
private defence to the appellants on two 
mounds: firstly that the lands through which 
me watercourse was being dug at the time 
of the occurrence bore no crcm and, second- 
ly, that the appellants were bound in such 
a situation to have recoiurse to public autho- 
rity. Both these findings, in our view, can- 
not possibly be sustamed. 

14. Tlie prosecution evidence makes it 
wholly evident that the complainants had 
without authority started the construction of 
the watercourse on the said day passing 
through the lands of Lalu Ram and Kanshi 
Ram appellants and had completed con- 
siderable parts thereof prior to tire incident. 
That this watercourse had been built through 
the lands of the appellants which bore cot- 
ton crops appeal's clearly. In the words of 
Balwant Ram P.W. who had stated thus: 


“On the other side of the path through 
which we had constructed the watercourse 
that day there were the fields of Kanshi Ram 
accused. It was through those fields lhat we 
had constructed the watercourse from the 
path to our fields. There were cotton crops 
in the fields of Khnshi Ram where the water- 
course had been constracted. That land 
was . in the tenancy of Kanshi Ram which 
was owned by Tek Chand Lambardar. We 
did not take permission of Tek Chand for 
constructing the watercourse.” 

Nothing could be more explicit. This is fur- 
ther borne out from the site plans which 
clearly show that the land of Kanshi Ram 
Mpeliant is situate on the western side of 
the path and there was cotton crop therein. 
That this land may riot be diametrically o^ 
posite to that of Lalu Ram appellant is hard- 
ly of any consequence. The trial Court was 
alive to the clear statement of Balwant Ram 
PW and the site plans but chose to brush 
it aivay in the following terms: — • 


“There appears to be some confusion in 
the mind of this witness, obviously because 
of his comparative youth.” 

We fail to see how if the conviction of, the 
appellants can be sustained on the evidence 
or Balwant Ram despite his supposedly ten- 
der years, this crucial statement in favour 
of the defence can be ruled out on the 
ground of his comparative youth. 

15. A reference to the ocular evidence 
as well as the documentary evidence in the 
shape of site plans further shows that at the 
place where the complainants were engaged in 
digging there was cotton crop of the appel- 
lante in the close proximity thereof. The 
complainants were as yet continuing in their 
attempt to complete the water channel to 
join it up with the existing watercourse. It 
is thus evident that in this process tliey had 
dready destroyed the cotton crops of the 
appellants and also by continuing to do so, 
gave reasonable apprehension to them that 
in the completion of the channel further 
damage to the crops may ensue. We are 
thus clearly of the "view that the act of the 
complainants fell clearly wi thin the ambit 
of both the offences of criminal trespass and 
mischief. 


16. Even assuming for a moment entirely 
for the sake of argument that there had 
been no actual or apprehended destruction 
of the cotton crop, the act of the appellants 
would still fall within the two offences above- 
mentioned. The learned trial Court was of 
the view that even though it may be so the 
appellants were bound to resort to the pub- 
lic authorities and as such were not entitl- 
ed to a right of private defence. We re^et 
that we cannot possibly agree with this view 
of the law. The proposition that a person in 
physical possession of land and,.. in whose 
presence ci'iminal tremass and mischief is 
being committed by force (and without any 
semblance of a right a permanent water- 
course is being constructed thereon) is never- 
theless obliged to retreat therefrom and re- 
sort to the fitful ; relief he might secure 
from a police station ten miles, away, is to 
our mind wholly untenable. The right of 
private defence of property cannot be whit- 
tled down to something so inconsequential. 
The trial Court had placed reliance for its 
view on two authorities of the Patna HiA 
Court and one of the Lahore High Court. In 
our view these three cases are inapplicable 
and clearly distinguishable on the facts of 
the present case. In Hariram Mahatha v. 
Emperor, AIR 1942 Pat 96 bn which reli- 
ance had been placed, the facts were en- 
tirely different There existed a bona fide 
dispute about the land in question and the 
finding was that the complainants had a 
good title to the same and. were acting law- 
fully on going upon the land. It was fur- 
ther held that there was. neither theft nor 
mischief and the act of the appellants was 
not to prevent these offences but to enforce 
their own right \vith force in execution 
whereof they had made a designedly violent 
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attack on tlie complainant^ party. Fur&er 
the finding was that the complainants had 
gone to me field which at the relevant 
time was unoccupied. In these circumst^- 
ces the plea of private defence was negativ- 
ed. 

In Satnarain Das v. Emperor, AIR 1938 
Bat 518 on the facts it was found that both 
the parties had gone to the land fully armed 
in full expectation of an armed conflict and 
determined to have a trial of strength. It 
was in this context that it was laid down 
that the right of private defence would not 
be attracted. In Phula Singh v. Emperor, 
AIR 1927 Lah 705 which is a Single Bench 
authority, the complainants had already 
ploughed and sown the land in dispute with 
chari. It was subsequently that an attempt 
was made of forcible eviction therefrom. On 
considering the armment that the right of 
private defence would arise, the learned Judge 
observed that while there was something to 
be said for that proposition but on the facts 
of the case it was opined that the appellant 
should have resorted to the authorities for 
redress. In our view the observations in 
this judgment are no warrant for the view 
that in case of criminal trespass and mis- 
chief in the presence of the occupier in pos- 
session thereof, the latter is disentitled to 
the right of private defence. The provisions 
of Section 97 of the Indian Penal Code, 
clearly envisage the right of private defence 
ag^st any act which falls within the de- 
finition or the offences of mischief or cri- 
minal trespass or which is even an attempt 
to commit such an offence. Section 105 of 
the Penal Code further lays down that this 
right of private defence of property com- 
mences when a reasonable apprehension of 
danger to the property commences and con- 
tinues as long as the offender continues in 
the commission of criminal trespass or mis- 
chief. The words of the statute are them- 
selves explicit and are fully supported by au- 
thorities. In Abdul Hadi v. Emperor, AIR 
1934 All 829 (2) the conmlainants were ex- 
cavating upon a portion of the land so as to 
make it fit for some purpose in manufactur- 
ing sugar. It was held that such digging on 
the land which was in possession or the ap- 
pellants would constitute the offences of 
criminal trespass and also of mischief which 
would entitle them to a ri^t of private de- 
fence. The applicability of Section 99 was 
expressly considered and negatived in such 
a circumstance with these observations: 

“It could not have been the intention of 
the framers of Sections 97 and 99 to com- 
pel a person having the right of private de- 
fence of property to acquiesce in criminal 
trespass or mischief, and not exercise his 
right of private defence at all. In most 
cases if recourse is had to public authorities 
the mischief complained of will have been 
committed before the Public authorities 
come to his rescue.” 

In Summa Behera v. Emperor, AIR 1945 
Bat 283 Sinha and Das JJ, had held that a 
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person in possession of property is entitled 
to defend himself and his properly by force 
and to collect such numbers and such arms 
as are necessary for that purpose, if he sees 
an actual invasion of his rights, which 
amounts to an offence rmder the Indian Pe- 
nal Code and it would be lawful for such 
a person who has seen an invasion of his 
right, to go to the spot and object. It was 
also, observed as follows: 

“It is not the law that the rightful owner 
in peaceful possession of a piece of property 
must run away, if there is an actual invasion 
of his right and an attempt on his person.” 
This view was reiterated again in Barisa 
Mudi V. State, AIR 1959 Pat 22, wherein K. 
Sahai J. on a difference of opinion between 
C. P. Sinha J. and K. Ahmad J. whilst agree- 
ing with Sinha J. held that the right of 
private defence in similar circumstances was 
attracted and had not been exceeded. In 
Mozam Ansari v. State, 1961 BLJR 824 
after a consideration of the earlier authori- 
ties Ramratna Singh J. summed up the law 
in the following terms : — 

“The law appb'cable to such cases is well 
settled. It is not the law that the rightful 
owner in peaceful possession of property 
must run away, if there is an actual invasion 
of his right and an attempt on his person. 
The person in possession of property is en- 
titled to defend himself and his property by 
force and to collect such nmnbers and such 
arms as are necessary for that pilose, if he 
sees an actual invasion of his rights, which 
invasion amounts to an offence under the 
Penal Code, and when there is no time to get 
olice help. It is lawful for a person, , who 
as seen an invasion of his rights, to go 
to the spot and object. It is also lawful for 
such persons, if the opposite parW is armed, 
to take suitable weapons for his defence (see, 
AIR 1945 Pat 283). The right of private 
defence of property arises as soon as there 
is a reasonable apprehension of danger to 
the property. The person entitled to exer- 
cise that right can act before actual harm 
is done. It is not a right of retaliation and 
hence he need not wait until the aggressor 
has started committing the offence which 
occasions the exercise of his right of private 
defence.” 

17. Lastly their Lordships of the Supremo 
Court whilst considering the ambit and the 
scope of the right of private defence in Jai 
Dev V. State of Punjab, AIR 1963 SC 612 
have observed as follows: 

“This, however, does not mean that a 
person suddenly called upon to face an as- 
sault must run away and thus protect him- 
self. He is entitled to resist the attack 
and defend himself. The same is the posi- 
tion if he has to meet an attack on his pro- 
pe^. In other words, where an individual 
citizen or his property is faced with a dan- 
ger and immediate aid from the State machi- 
nepr is not readily available, the individual 
citizen is entitled to protect himself and his 
properly”. 
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and further 

«o o o So long as the threat lasts and 
the right of private defence can be legitima- 
tely exercised, it would not be fair to r^ 
quire, as Mayne has observed, that Tie should 
modulate his defence step by step, accord- 
ing to tee attack, before there is reason to 
b^eve the attack is over’. The law of pri- 
vate defence does not require teat the Per- 
son assaulted or facing an apprehension of 
an assault must run away for safety. ^ It 
entides him to defend himself and law giv^ 
him tee right to secure his victor over his 
assailant by using the necessary force.” 

18. In view of tee above enunciation oE 
the law we are clearly of the opinion that tee 
learned trial Judge was wrong in holding 
teat the appellants were disentitled to the 
right of private defence because they were 
bound to resort to the public authorities. In 
our view they were clearly protected by tee 
right of private defence of property on tea 
facts of the present case. 

19. Whilst considering tee last question 
whether tee injuries were caused to tee com- 
plainants at tee spot where they were dig- 
ging tee land of tee appellants or upon the 
adjoining path leading to Sardarpura, it is 
necessary to examine critically tee prosecu- 
tion version of tee incident and tee nature 
of tee evidence adduced in support thereof. 
Regarding tee assault, tee sole testimony is 
that of tee three broteers who are the sons 
of the deceased Shiv Lai. In tee present 
case where injuries have been caused on 
both sides and a precise counter version is 
being pleaded on behalf of tee appellants 
it is but natural teat tee testimony of these 
witnesses should be partial to tee version 
which they have chosen to give. AU tee 
three eye-witnesses, therefore, come clearly 
within tee ambit of words termed as ‘in- 
terested testimony’ and rmfortunately in te© 
case no independent ocular testimony is 
available to lend assurance to tee story put 
fouvard by teem. In such a situation where 
tee spot of occurrence varies only by a few 
paces in tee two versions given tee testi- 
mony of such interested witnesses cannot 
possibly be final. 

20. 'Whilst considering tee evidence of 
tee three eye-TOtnesses on tee point of motive 
we have already held it to be false on teat 
point and deliberately modulated to negative 
the plea raised by the appellants. All these 
three eye-witnesses stand further falsified 
by tee medical testimony. Dr. Adarsh 
Yakhmi P. W. 4 had clearly opined teat in- 
jury No. 4 on tee person of Shiv Lai was 
tee result of a single blow and tee wound 
on tee back was tee wound of tee entry 
and tee wound in the chest was tee wound 
of tee exit. The deceased had no other in- 
jury in teat region, tee other three being on 
tee head. All tee eye-witnesses, however, 
have deliberately prevaricated in saying teat 
two distinct blows were given to Shiv Lai 
one on the back and tee other on tee chest. 


This deliberate and designed attempt to ex- 
aggerate and in a clumsy way to modulate 
their account according to tee two injuries 
which were noticed at tee time of tee in- 
quest, report on this part of the body of Shiv 
Lai shows to what length these witnesses can 
go falsely in support of their story. Subse- 
quent autopsy and tee opinion of tee medi- 
cal vritness has giyen tee lie direct to this 
version; 

21. On two other material aspects the 
version of the prosecution is also patently 
imsatisfactory. The version teat tee injuries 
on Lalu Ram and Brij Lai appellants were 
given by Balwant Ram and Devi Lai P. Ws. 
with their kassis carmot stand tee test of a 
close examination. It is noticeable teat in 
tee first information report neither tee weap- 
ons nor tee prosecution witnesses who had 
inflicted these injuries were specified at alL 
No bloodstained spades were either found on 
tee spot or were produced before tee police. 
The ^pellants are said to be armed with 
long handled weapons like two spears, a 
kassia and dang and it appears improbable 
to oiu' mind teat against such weapona^ tee 
two prosecution witnesses with such clumsy 
instruments like spades were able to retaliate 
and cause a grievous and a simple injury 
on Lalu Ram and also one on Brij Lai; On 
tee broader aspect it further appears wholly 
improbable as suggested teat after both 
Gopi Lai and Shiv Ram' had been fatally 
stabbed and Jagdish Lai P. W. who was xm- 
armed was incapacitated with injuries, tee 
two boys Balwant Ram and Devi Lai with 
spades only could hit back at tee six deter- 
mined and heavily armed assailants.^ It ap- 
pears teat tee number of assailants is being 
exaggerated as well as it is further being sup- 
pressed that tee injuries on tee appellants 
Brij Lai and Lalu Ram were apparently in- 
flicted first and teen in retaliation tee fatal 
iniuries were caused by tee appellants. Equ- 
ally unlikely is tee prosecution story teat 
Brij Lai appellant was armed with his licens- 
ed gun vteo twice fired with tee same. No 
empty cartridge was recovered from the spot 
and this was most likely because tee gun 
used is a single barrel gun. The prosecu- 
tion had sent tee gun of Brij Lai to tee Bah 
listic Expert for tee opinion whether it had 
been fired in the incident but it chose to 
withhold tea evidence of B. R. Sharma, Dir^ 
ctor of Forensic Science Laboratory, Chandi- 
garh, who was given up as an uimecessary 
witness. No circumstMtial or expert ex^ 
dence, therefore, has been brou^t on record 
to show that this hcensed gun was ever used 
in tee incident. The learned trial Coi^ 
also seems to have doubted this part of the 
prosecution story and has acquitted Brij Lai, 
appellant, on tee charge under Section of 
.tee Arms Act. It is otherwise wholly im- 
probable that whilst being armed ,wite_ a 
this ajmellant suffered an injmy on his back 
allegedly with a spade and also at no stage 
used, tee same against either the deceased 
or tee prosecution witnesses, W© 
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strained to . hold that this part of the pros^ 
cution story regarding the gun held by Brij 
Lai is a fabrication. 

22, On the finding that Brij Lai, appel- 
lant^ was not armed wth a gun, the prosecu- 
tion version that they had at the relevant 
time retreated from the spot to the path of 
village Sardarpura is seriously jeopardised. On 
this point, the prosecution evidence first was 
that Brij Lai had fired the gun and direct- 
ed that if anybody moved from the mot, ha 
would be shot at which held the complainants 
to the spot This is subsequently sought to 
be changed to the version that on seeing the 
cun-fire lie complainants retreated out of 
fear from the spot on to the path. Once it is 
held that Brij Lai was not armed with a gun 
and the same was not fired, the version of 
retreat on to the path becomes implausible. 
It is noticeable that the version of retreating 
on to the path of village Sardarpura does not 
find , any mention whatsoever in the version 
given in the first information report by 
Balwant Ram P, W. Devi Lai P. W. had to 
concede in cross-examination that before the 
committing Court he had stated that all of 
them had kept standing by the watercourse 
and did not move on hearing the threat from 
Brij Lai. Unable to get away from this 
crucial admission, he at the trial wanted to 
show that he had stated so by mistake before 
the committing Court, This evidence also 
clearly shows that the story of withdrawal to 
the pathway is an afterthought. Equally noti- 
ceable is the fact that in the visual plan P. 80 
made by the Investigating Officer, the place 
of assarilt is sho^vn at wint H’ which is 
squarely in the field or the appellants and 
clearly away from the path. Nor is there any 
reliable evidence regarding the recovery of 
the bloodstained earth from the path leading 
to Sardarpura. P. W. 18 Sohan Lai had to 
concede mat he is a rdation of the deceased 
persons. No reason has been mven as to why 
independent witnesses like S^oni Ram Sar- 
panch and another Sohan Lai a formCT Sar- 
panch, who were at the spot, were not join- 
ed in the recovery and attestation of the 
bloodstained earth from the spot. The inter- 
estedness of Sohan Lai P. W. is also other- 
wise patent from the fact that he had accom- 
panied Balwant Ram in the very first instance 
tor lodging the report against the appellants. 
For these reasons we are of the view that 
the prosecution has been wholly unable to 
bring any credible evidence regarding its 
version tiiat the complainants had withdrawn 
from the land of the appellants and that 
they were chased to the path and injured 
there. In fact all indications and possible 
inferences from the evidence point to the 
contrary. 

23. On the above finding, therefore it 
follows that the deceased and the prosecu- 
tion witnesses had gone upon the land of 
the appellants without any ri^t whatsoever. 
In sutm a situation they would perforce go 
armed as they knew that the habitat of me 
appellants was not fer distant and they could 


certainly ^ect opposition for their act The 
medical witness has opined that the injuries | 
on Lain Ram and Brij Lai appellants could 
be the result of gand^ blows as bas been 
pleaded by the defence. We are disinclined 
accept the prosecution story that the' 
injuries on these two appellants were caused 
by the spade or that they were caused after 
the infliction of fatal injuries on Shiv Lai 
and Gopi Ram. The probabilities in fact 
clearly are that the injuries on these two ap- 
pellants were inflicted first. In this context if 
the appellants were resisted in their lawful 
ri^t to evict the complainants firom the land 
and the offenders were armed with dange- 
rous weapons, the appellants would clearly 
he within_ their rights to use adequate force 
in retaliation. The injuries on Lain Ram was 
a near fatal injiny as the medical witness 
had opined that substance resembling grey 
matter of tbe brain was flowing from there. 
The infliction of such an injmy and even an 
apprehension thereof clearly gave the ap- 
pellants the right of private defence of per- 
son as well. m. such a situation, as observ- 
ed by the Supreme Court a person cannot 
modulate bis defence step by step and tbe 
blows wbicb be inflicts are not to be weigh- 
ed in the proverbial “golden scales”. The ap- 

S ellants could clearly apprehend an assamt 
kely to cause death or grievous hurt which! 
was m fact caused and thus were within 
their rights to inflict fatal injuries. In om 
opinion they had not exceeded that right 
Their act being protected, no offence nas 
been^ brought home against them and the! 
conviction cannot be sustained. We would. 
therefore, allow this appeal and acquit ^ 
the appellants of the chmges levelled against 
them. In consequence, the reference for the 
confirmation of death sentences of Het Ram 
and Banwari Lai is declined. 

24, GURDEV SINGH J. ; I agree. 

Appeal allowed. 
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An officer under . the provisions of East 
Punjab Holdings (Consolidation and Preven- 
tion of Fragmentation) Act, not being a re- 
venue officer, cannot be deemed to be so and 
tlius has no power or jurisdiction to con- 
vert himself into a civil Court while deciding 
a .question of title in the course of a dispute 
\\>im regard to partition of land in consolida- 
tion of holdings. The parties in such a case 
must be referred to a civil Court to have 
the question decided according to sub-sec- 
tion (1) of Sec. 117 of the Punjab Land Re- 
venue Act. (Para 4) 

Section 16-A of tlie East Punjab Act 50 of 
194S lays down tliat the whole of Chap- 
ter IX of tire Punjab Land Revenue Act ex- 
cept Sec. 117 thereof is not, to apply to any 
matter of partition during consolidation of 
holdings after a notification under Section 14 
(1) of die East Punjab Act 50 of 1948. Sub- 
section (2) of Sec. 117 of the Land Reve- 
nue Act deals with the matter of procedure 
and sub-section (1) provides that when there 
is a question of tide in anv of the properly 
of which partition is sought, the Revenue 
Officer may decline to ^nt it until the 
question has been decided by a competent 
Court, or he may himself proceed to deter- 
mine the question as though he were such 
a Court. There is no such officer in East 
Punjab Act 50 of 1948 as a ‘revenue officer.’ 
The only officers who appear in this Act are 
the Consolidation Officer and the Setdement 
Officer, both expressions defined respectively 
in clauses (a) and (h) of Section 2 of that 
Act. It is not necessary that Revenue Offi- 
cers alone are to be appointed as officers 
under the East Punjab Act. Any other person 
properly qualified can be appointed to those 
offices to answer the definition of those ex- 
pressions in the above provisions of the Act. 
Therefore as there are no revenue officers 
under the provisions of East Punjab Act 50 
of 1948, imder sub-section (1) of Sec. n7i 
of Punjab Land Revenue Act, a Consolida- 
tion officer or a Setdement Officer cannot 
convert himself into a civil Court to any 
question of tide that he considers arises in 
relation to any partition of holding or hold- 
ings that becomes necessaiy to be provided 
in the scheme of consoudation. So, die 
second alternative in sub-section (1) of Sec- 
tion 117 of that Act cannot become opera- 
tive while applying Section 16-A of East 
Punjab Act 50 of 1948, to a particular 
scheme of consolidation. The only possible 
wurse open in such a contingency, when a 
Consolidation Officer while dealing imder 
Section 36 or a Setdement Officer on Ap- 
pom or tho Authority exercising powers 
VA'i?'’ Section 42 of East Punjab Act 50 of 
roaches a decision that a question of 


^ parti^ar case, is to "refer 
quf'fhm 9'™’^ to have such 

to sub-sec. (1) of 

fwo. U7i ol 3>uoJttb Act 17 of 1887. 


(Para 4) 


. ... -- East Punjal) H(J4. 

mgs (Consohdation and Prevention of Ftse- 
mentation) Act (50 of 1948), S; 16-A (1) 

(2) — Dispute as to tide — (Tenancy Laws 
— Punjab Land Revenue Act (17 of 1887),, 

XZ.f 

Even if a party, suffers a decision by the 
Consolidation Officers about, the nonexis- 
tence of any question of tide to, the property ' 
sought to . be pardh'oned during consolida- 
tion proceedings and a partition is complet- 
ed on diat basis, the party can still go before 
a civil Court_ and obtain a decision on the 
question of tide as claimed by him. He 
would be doing so under Section llY of 
Punjab. Land Revenue Act^ which is rii 
exception kept alive by Section 16-A of 
East Punjab Act 50 of 1948, and the opera- 
tion of, sub-section (2) of Sectioii 16-A of 
East Punjab Act 50 of 1948 will be subject 
to the decision of the Civil Court. 

(Para 6) 

If a ri^t-holder endeavours to raise what 
he considers is a question of tide at the time 
of the frarning of the scheme of consolida- 
tion and qbjecte to a provision in that scheme 
for partition so far as his holding is concern- 
ed, then, if the officers under East Punjab 
Act 50 of 1948 reach a conclusion that a 

a uestion of tide is involved, they must stay 
leir hands and leave the question of tide 
to be decided in civil Courts but if, on the 
contrary, they come to the conclusion that 
a question or tide does not arise before them 
for the matter of framing the scheme of 
consohdation, then an aggrieved right-holder 
h^ one of die two courses open, (a) to go 
immediately to a civil Court and obtain a 
decision on the question of tide claimed by 
Jum, or, (b) if he does not pursue the first 
course, to go before a civil Court after the 
completion of the partition and obtain a 
decision on the question of tide as claimed 
by him. In either of the two cases, as above 
the operation of sub-section (2) of Sec. 16-A 
of the East Punjab Act 50 of 1948 will he 
subject to the decision of the civil Court. 

■ (Para 6) 

When sub-section (2) of Section 16-A says 
that its provisions are to prevail notwitfe 
standing anything to the contrary .contained 
in any law for the time being in force’, , mese 
words do not exclude sub-section (1) of the 
very section of which sub-section (2) is a 
part, that is to say, sub-section (1) of S. lo-A 
of East Punjab Act 50 of 1948. So fee prO)?' 
sions of both sub-section (1) and sub-sec. 
of Section 16-A of that Act are subject to 
a decision of the question of -tide by 
Court under . Section 117 of Punjab Land 
Revenue Act. AIR 1937 
Pun. Re. 1897 (FB), Foil; Civil Wnt No. 538 
of 1962, D/-13-12-1962 (Punj) and 1?65'67 
Pun LR 1102 and 1966 Cur LJ ffiunj) 134 
and Civil Writ No. 439 of 
19-5-1966 (Punj), Rel. on. • ^ 

(C) Tenancy Laws — East Ponjab Hoi * 
in^ (Consolidation and Prevention of 
mentation) Act (50 of 1948), S. 16-A 
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Punjab Land Revenue Act (17 of 1887), Sec- 
tion 117 — Question of tide to properly 
sought to be partitioned in consolidation 
proceedings — Controversy over existence 
of, not allowed to be raised in writ proceed- 
ings — It is a matter to be agitated accord- 
ing to Sec. 117 of Land Revenue Act — 
(Tenancy Laws — Punjab Land Revenue 
Act (17 of 1887), S. 117). 

A controversy regarding tbe existence or 
non-existence of a question of title to pro- 
perty sought to be partitioned in consolida- 
tion proceedings under the East Punjab 
Holdings (Consolidation and Prevention of 
Fragmentation) Act is a matter to be agitat- 
ed according to the provisions of Sec. 117 
of tire Punjab Land Revenue Act and the 
same cannot be allowed to be raised in writ 
proceedings. In the first instance it is the 
jurisdiction of die consolidation ofiScers under 
the provisions of East Punjab Act 50 of 1948 
to decide whether or not a provision for 
partition of joint holdings be made in a 
scheme of consolidation in the wake of Sec- 
tion 16 -A of that Act. If they come to the 
conclusion that no question of title arises, 
they may proceed to make such a provision 
but, if on the contrary, their conclusion is 
that a question of title does arise, they must 
hold their hands and leave the aggrieved 
arty to have recourse to Section 117. of 
unjab Land Revenue Act. 

(Para 8) 

(D) Tenancy Laws — ^East Pimjab Holdings 
(Consolidation and Prevention of Fragmenta- 
tion) Act (50 of 1948), Ss. 16-A, 36 and 42 

— Order of Settlement OflScer imder S. 36 

— Interference by Director of Consolidation 
under Sec. 42 — Interference possible only 
on the two grounds mentioned in Sec. 42 — 
AIR 1942 Mad 622 (FB), Diss. (Limitation 
Act (1963), Arts. 63, 64 — Cosharers — 
Adverse possession — Claim by transferee of 
a cosharer — ■ Principles) — (T. P. Act (1882), 
S. 47), 

The order passed by a Settlement Officer 
under Section 36 of the East Punjab Holdings 
(Consolidation and Prevention or Fragmenta- 
tion) Act could be interfered with in appeal 
under Sec. 42 of the Act by the Consolidation 
Officer only in terms of the said S. 42 on 
two grounds, (a) for the purpose of seeing its 
legality, or (b) for the purpose of seeing its 
propriety. (Para 9) 

Ranjit Sin^ and his mother Smt. Subaghan 
jointly owned certain lands in equal shares. 
Ranjit Sih^ sold as his share of_ the land all 
the land of best quality to Ajit Singh and ex- 
cluded the inferior land, in the consolida- 
tion proceedings that had by then commenc- 
ed. Ajit SinA claimed that he had improved 
the area sold to him. Smt. Subaghan applied 
for partition of the joint khewat. Ajit Singh 
contested the application and opposed it on 
the ground that since he had purchased specific 
survey numbers from the joint khewat, the 
partition would affect him adversely. But the 
Settlement Officer decided to partition the 
land. Then on grounds that a question of 
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title was involved and that he would be put 
to much loss because he had made substantial 
improvements on the lands he purchased from 
Ranjit Singh, Ajit Singh sou^t amendment 
of the scheme under Sec. 36 of the Act. The 
Settlement Officer dismissed the ^plication 
saying that he found no reason to differ from 
his previous order, pointing out that Ajit 
Singh, appellant, had purchased land from a 
joint khata and his vendor, R^jit Singh, was 
not competent to alienate specific survey 
numbers. He, however, directed that ‘the pos- 
session of the vendee will be respected during 
partition only to the extent of his share in a 
particular land of land.’ Against the above 
order, Ajit Singh applied to the Director of 
Consolidation under S. 42 of the Act. The 
Director of Consolidation set aside the order 
of the Settlement Officer and directed the 
Department to keep the khewat joint on the 
only ground that Ajit Singh had made im- 
provements on the area purchased by him and 
that he claimed compensation for the same. 

Held, that the order of the Settlement Offi- 
cer under Sec. 36 of the Act could neither be 
said to be illegal or improper under the 
circumstances or the case and the interference 
by the Director of Consohdation under S. 42 
of the Act was without jurisdiction and was 
therefore liable to be set aside. (Para 9) 

In a case where a co-sharer sells as his 
share defined portions of the land to a vendee 
and when the other co-sharer seeks partition 
and sep'arate possession of his portion, the 
vendee seeks to keep for himself that portion 
of the land specific^y purchased by him, 
inter alia, on the ground of adverse possession, 
the following principles should be kept in 
view in deciding the question : 

1, In law uninterrupted sole possession of 
one cosharer of a part of the joint property 
cannot, by itself and without more, amount to 
ouster of the others. In such circumstances, 
the possession of one co-owner is presumed 
to be the possession of all and it is only when 
a cosharer in assertion of a hostile title does 
a hostile overt act that the statute begins to 
run against the other cosharer. 

2. This statement of law may not hold good 
in every case a transferee from a cosharer and 
other_ cosharers. If the transferring cosharer, 
claiming to be the exclusive owner, purports 
to transfer the property as belonging to him 
alone, this will certainly be a overt act hostile 
to the other cosharers and if the transferee 
continues in sole possession for more than the 
statutory period, without admitting the joint 
character of the property, he will of course, 
acquire a prescriptive title. 

8. But if the transfer pmports to be of a 
art of the joint property and there is no 
enial of the title or other cosharers, the 
transferee steps into the shoes of the trans- 
ferring cosharer and his sole possession for 
whatever len^ of time will not be adverse 
against the other cosharers. Therefore, having 
regard to proposition (3) above stated, the 
omer of the Settlement Officer could not be 
said to be illegaL The fact that Ajit Singh 
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claimed compensation for the improvements 
said to have been made by him could not 
affect the propriety of the order of the 
Settlement OJOBcer in that it was a matter 
that could be taken cognizance of in the 
matter of partition and enquiry, unless per- 
haps Smt. SubaAan totally refused to asso- 
ciate herself with an enqtdry regarding the 
above question, which situation did not arise 
before the Settlement Officer. Hence the 
interference by the Director of Consolidation 
under Section 42 of the Act was one without 
jurisdiction. AIR 1941 Lah 807i and (1912) 
AC 280 and AIR 1918 PC 1, Foil; AIR 1942 
Mad 622 (FB), Diss.; AIR 1931 Lah 654 and 
89 Pun Re 1892 and AIR 1935 Lah 175 and 
4 Ptm Re 1908 and 70 Pun LR 1902 p. 289, 
Dist; 3 Pun Re 1886 (Rev) Ref.; Order in 
Civil Writ No. 994 of 1964, D/-23-11-1965 
^unj) by Jindra Lai, [f. affirmed on a dif- 
ferent reasoning. (Paras 8 and 9) 

Cases Referred; Chronological Paras 

(1966) Civil Writ No. 439 of 1965, 
D/-19-5-1966 (Punj), Bhajan Lai 
V. Punjab State 6 

(1966) 1966 Cur LJ (Punj) 134 Beg 
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of Holdings 6 

(1965) 1965-67 Pun LR 1102 = ILR 
(1966) 1 Punj 627, Ram Copal v. 

State of Punjab 2, 6 

(1963) Civil Writ No. 1641 of 1960, 
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(1942) AIR 1942 Mad 622 (V 29) = 
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Ip. N. Kaushal, Ashok Bhan, Bahai Sin^ 
Malik, S. P. Goyal, for Appellant; Purah 
Chand and N. L. Dhingra with him, for Res- 
pondents. 

MEHAR SINGBL C. J.; On the death of 
Hamam Das, his land, situate in village 
Barod, in Tehsil Jind of Sangrur District 
w^ mutated one-half in the name of his 
widow Subhagan, respondent 1, and the 
other half in the name of his son, Ranjit 
Sin^. The total area of the land was 142 
Bighas and 17, Biswas. So half of that, that 
is to say, a few. Biswas over 71 Bighas was 
mutated in the name of Ranjit Singh.. No 
partition had taken place between the mother 
and the son. On February 16, 1949, Ranjit 
Singh sold 65 Bi^as and 8 Biswas of land, 
out of the total holding of 142 Bighas and 
17 Biswas, to Ajit Singh appellant by a regis- 
tered sale deed. The area sold was both 
irrigated, whether by canal or well, and 
unirrigated. Ranjit Singh said in the sale 
deed that he was the sole owner ^of the 
whole land, but because of the Rulers circu- 
lar in the former Jind State with regard to 
the rights of widows in Hindu, famines, half 
of the land from the inheritance of his 
father had been mutated in the. name of his 
mother as a widow. He further said that his 
half share was mortgaged with the Jind Co- 
operative Bank. He claimed to be in posses- 
sion of the total area. Specific survey num- 
bers . were sold to Ajit Sin^ appellant. 

2. Sometime in 1961 proceedings for 
consolidation of holdings started in village 
Barod in consequence or a notification under 
Section 14 of the East Punjab Holdings 
(Consolidation and Prevention of Fragmenta- 
tion) Act, 1948 (East Punjab Act 50 of 
1948). In the course of the preparation of 
the scheme of consolidation on Febru^ 5, 
1964, the Mukhtar or attorney of respon- 
dent 1 raised an objjection that joint khewat 
of respondent 1 be directed to be partition- 
ed, obviously, asking the Settlement Officer 
to make a provision in that behalf in ffie 
scheme. In paragraph 5 of the petition rmder 
Article 226 of, me Constitution by respon- 
dent 1 it is clearly stated that the Settlement 
Officer gave notice of that objection to Ajit 
Sin^ appellant and, after hearing both the 
parties, ordered that the joint khewat of 
respondent 1 he partitioned and her share 
the land he separated. At that stage Ajit 
Sin^ appellant said that respondent 1 was 
dead ancf her Mukhtar or attorney had no 
right or status to have the joint khata parti- 
tioned, whereupon the Settlement . Officer 
ordered the Mukhtar or attorney of respon- 
dent 1 to produce respondent 1 within ten 
days before the Consolidation Officer. In 
paragraph 6 of the, petition it is stated that 
respondent 1 duly appeared before the Con- 
sohdation Officer on February 18, 1964, ^d 
her statement was recorded by him, when 
she clearly said that she wanted her joint 
khata to be partitioned. 

No return to the petition of Res. 1 was filed 
by Ajit Sin^ appellant^, but a return 
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to it was filed on behalf of respondents 2 to 
5, namely, the State of Punjab, the Dhector 
of Consolidation of Holdings, the SetUe- 
ment 0£B.cet, Jmd, and the Consolidation 
Officer, Jind, In that return the fac^ given 
as above from paragraphs 5 mid o of tho 
petition of respondent 1 are not denied. In 
paragraph 5 of that return it is said that 
Aiit Singh appellant moved an appli^bon 
under Section 36 of East Punjab Act 50 of 
1948 before the Settlement Officer praymg 
for beeping the Ichewat joint by amending 
the scheme. On February 20. 1964, the ap- 
plication of Ajit Singh appellant was dis- 
missed by the Settlement Officer, copy of 
whose order is Annexure 'A’ to respon- 
dent I’s petition. It is pointed out in mat 
order that when the Settlement Officer visit- 
ed the vLUage on February 5, 1964, in con- 
nection with the confirmation of the scheme 
of consolidation, Ajit Singh appellant raised 
two objections, (a) that respondent 1 was 
dead and her attorney was not competent to 
ask for partition of lani and (b) that since 
he had purchased specific survey numbers 
from the joint Idiewat, the partition will 
affect him adversely. He, therefore, prayed 
that application or respondent 1 for parti- 
tion of the land he disallowed. 

The Settlement Officer found that respon- 
dent 1 being a widow and a weaker party 
had been deprived of her lemtimate share 
in the land and the best part of the land had 
been sold by her son Eanjit Singh to Ajit 
Sin^ appellant. The Settlement Officer also 
found mat respondent 1 was not residing m 
the village. He ordered respondent Ts 
attorney to produce her before the Consolida- 
tion Officer and she was duly produced 
before the said officer on Fehmary 18, 1964, 
when her statement was taken by that officer 
to the effect ffiat she wanted her land parti- 
tioned. The Settlement Officer pointed out 
that according to the order in regard to con- 
firmation of the scheme under Section 19 (2) 
of East Punjab Act 50 of 1948 the joint 
khewat was to be partitioned. He then re- 
ferred to the application of Ajit Sin^ appel- 
lant and pointed out that what this appel- 
lant at that stage urged was (i) that a ques- 
tion of title was involved and so the parti- 
tion should not be allowed, and (ii) that ha 
would be put to much loss because he had 
made substantial inrorovements on the land 
he had purchased from Eanjit Singh co- 
sharer. He, therefore, sought amendment of 
the scheme under Section 36 of East Punjab 
Act 50 of 1948. The Settlement Officer then 
proceeded to say that he found no reason to 
differ from his previous order, pointing out 
that Ajit Singh appellant had purchased land 
from a joint khata and his vendor, Eanjit 
Singh, was not competent to alienate specifio 
survey numbers. He, however, directed that 
‘the possession of the vendee will he respect- 
ed during partition only to the extent of his 
sh^e in a particular land of land.’ He also 
pointed out that Ajit Singh appellant should 
have known that the khewat was joint and 
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according to law the other co-sharers could 
claim partition of land at any time. So he 
dismissed Ajit Sin^ appellant’s application 
under Section 36 of East Punjab Act 50 of 
1948. 

Against that order there was an applica- 
tion under Section 42 of that Act by Ajil 
Singh appellant to the Director of Conso- 
lidation of Holdings, respondent 3. After re- 
ferring to the cQ-ownersnip of respondent 1 
and her son Eanjit Singh in the total area of 
the land and the area sold by Eanjit Sin^ 
to Ajit Sin^ appellant from the joint hold- 
ing, with specific survey numbers, respon- 
dent S pointed out that on evaluation of the 
lands with respondent 1 and Ajit Singh ap- 
pellant in the course of consolidation of 
holdings the value of tiie area with respon- 
dent 1 came to 42-4 standard kanals and that 
with Ajit Sinj^ appellant to 178-19 standard 
kanals. The disparity is immediately appa- 
rent. Eespondent 1 wanted the joint holding 
to be divided according to shares, obviously 
the shares shown in me revenue papers 
where she was shown as half owner of the 
land with her son Eanjit Sin^ vendor. Ajit 
Singh appellant claimed to have improved 
the land since the date of the sale in his 
favour on Febraary 16, 11949, and urged that 
the benefit of the improvement should not 
go to respondent 1. Eespondent 3 then pro- 
ceeded to make this order, which is the 
operative part of his order, dated March 28, 
1964, cojgy Annexure ‘B' to respondent I’s 
petition, obviously this is a correct demand 
and we cannot ^ow Shrimati Subhagan 
(respondent 1) to have share from the vffiue 
enhanced by Ajit Singh (appellant) during 
the period after the date or sale. (The im- 
provemeat, however, has been denied by 
the Mukhtar of Shrimati Subhagan.) There- 
fore, in such a case the Consolidation Depart- 
ment should keep khewats Nos. 10, 42 and 
46 (the joint land of Ajit Sin^ appellant 
and re^ondent 1) joint and L therefore, 
order accordingly and set aside the order 
dated 20-2-1964 passed by the Settlement 
Officer, Consolidatiou of Holdings, Sangrur.” 

This is the only ground on the basis of 
which respondent S interfered with fhe order 
of the Settlement Officer, reroondent -4. 
There is a copy, at pages 40-42 of the paper- 
book, of the groimds in his applicafa'on under 
Secfaon 42 of East Punjab Act 50 of 1948 
by Ajit Singh appellant before respondent 3. 
No return was filed to respondent I’s peti- 
tion by y^it Singh appellant. It may be that 
a copy of those grounds was filed with the 
return by respondents 2 to 5, that is to say, 
the Punjab State and the Consolidation Offi- 
cers. In the course of arguments the learn- 
ed counsel for the appellant has referred to 
grounds 6 and 7? out of tiiose grounds, 
which read — 

*‘6. ^at the petitioner (Ajit Singh 
appellant) has acquired such rights in 
the whole land that no one is entitleclto get 
any p^ of it partitioned. A question of title 
IS involved. According to Section 16-A of the 
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Consolidation Ac^ the consolidation autho- 
rities have no jurisdiction to partition such a 
lAewat 7. That specific khasra ntmbers have 
been sold to the petitioner (Ajit Singh appel- 
lant) and since then the petitioner is the ex- 
clusive owner and in possession of these 
khasra numbers. The question of being joint 
with anybody does not arise at all. In ^s 
way also there is involved a question of title 
concerning the said khewat.” 

A copy of respondent 8’s order, An- 
nexure a to respondent Ts petition, of 
March 28, 19R4, shows that the Mukhtar or 
attorney of Ajit Singh appellant with counsel 
appeared before respondent 3. So the case 
of Ajit Singh appmiant ' was argued and 
urged before respondent 3 by his counsel. 
There is not one single word in the order of 
respondent 3 on any of the grounds urged 
before him except the one on the basis of 
which he proceeded to make the order, that 
ground being the claim of Ajit Singh appel- 
iMt with regard to the improvements made 
by liim on the land purchased from Ranjit 
Singh since the date of the purchase on 
February 16, 1949. It was after that that on 
May 12 1964, respondent 1 filed her peti- 
tion under Article 226, challenging the lega- 
lity and validity of respondent 3’s order 
made on March 28, 1964, copy Annexure ‘B* 
to her petition. Only the State of Punjab and 
the three officers under the provisions of 
East Punjab Act S'O of 1948 made a return 
to tliat petition, but not Ajit Singh appellant. 
Respondent 1 urged in her pe&on that in 
the jamabandi or record-of-rights she was 
shown co-sharer of the land with Ajit Singh 
appellant and was entitled to partition of 
the same, to which the reply on the side of 
respondents 2 to 5 was that she could get 
her khewat partitioned if there was no ques- 
tion of title. 

Another ground taken by respondent 1 
was that respondent 3 had not mven any 
reason to set aside the order of the Settle- 
menl Officer and even the previous order of 
February 5, 1964, had not been set aside, 
and to this the return of respondents 2 to 5 
smd that respondent 8 had given reasons in 
his order and it was merely accidental slip 
ftat an incorrect date was mentioned regard- 
ing the order of the Settlement Officer, res- 
pondent 4, which respondent 3 was setting 
aside. It was pointed out that in fact he was 
setting aside Settlement Officers order of 
February 5, 1964. To another ground on the 
side of respondent 1 that the order of res- 
pondent 4, the Settlement Officer, Jind, of 
February 5, 1964, was perfectly legal and 
there was no appeal or revision against that 
order, the reply rendered in the return of 
respondents 2 to 5 was that ‘the propriety 
and legality of the order was examined by 
'the _ Director, Consolidation of Holdings, 
Punjab, and a decision on merits 'was made.' 
The return emphasised that question of title 
in this cMe was involved and that could not 
be adjudicated upon by the consolidation 
authorities under the provisions of East Pun- 


jab Act 50 of 1948. Respondent 1, accord- 
ing to them, should seek her remedies in a 
ci'^ Coinrt. 

On November 28, 1965, a learned Sin^e 
Judge accepted the petition of respondent 1 
and , quashing the order of respondent 3 
restored that of respondent 4, the Settlement 
Officer. The learned Judge . pointed out that 
no co-sharer can take possession of a speci- 
fic portion of land adversely affecting his co- 
sharer, that in partition co-sharers are to 
have equal areas of land, quahty-wise, and 
that a co-sharers right to have joint land 
partitioned or a provision with regard to 
partition made in the scheme of consolida- 
tion under Section 16-A of East Punjab Act 
50 of 1948 cannot be defeated by mere con- 
tention that the otlier co-sharer is in posses- 
sion of a specific portion of land which ha 
has improved, the exceiption to this being 
a case where question of title is involved as 
was held in Ram Gopal v. State of Punjab, 
1965-67 Pun LR 1102. Tlie learned Judge 
then proceeded to rely on Pat Ram v. State 
of Punjab, Civil Writ No. 1641 of 1960, D/- 
18-10-1963 (Punj), where it has been held 
that the consolidation authorities had to 
effect partition in accordance with the entries 
in the jamabandis and, consequently, an 
order directing that the partition should not 
take place of the joint khata was neither 
legal nor bona fide and had to be quashed. 
The learned Judge pointed out tliat “the 
decision in Pat Ranis case. Civil .Writ 
No. 1641 of 1960, D/-18-10-1963 (Punj), 

entirely covers the present petition and in 
this view it is clear that the Director of 
Consolidation had no jurisdiction to upset 
the order of' the Settlement Officer directing 
the partition of the khewats inasmuch as in 
the present case “no question of title is in- 
volved.” It is against the judgment and order 
of the learned Judge tliat Ajit Singh appel- 
lant has come up in appeal under Clause 10 
of the Letters Patent and so also respon- 
dents 2 to 5 in his appeal. The appeal of 
Ajit Singh appellant is Letters Patent Appeal 
No. 354 of 1965 and that of respondents 2 
to 5 in that appeal is Letters Patent Appeal 
No. 85 of 1966. 

3. These appeals came for hearing before 
Falshaw, C. J., and my learned brother 
Mahajan, J., on March , 24, 1966, when tlie 
same were referred to a larger Bench ■with 
this order, — “In the present case we were 
at fitet inclined to uphold the decision of 
the learned Single Judge on the ground tliat 
no question of title arose, but it is dear that 
there is a dispute which in a sense can, be 
called a question of title, and as has been 
pointed out by the learned Advocate-Ceneiral 
appearing on behalf of the State if tlie order 
of the Settlement Officer for the partitioning 
of the joint holdings according to the shares 
in revenue entries is upheld, i^'it Singh 
mi^t be left with no remedy at all or no 
recourse to a civil Court in the light of the 
provisions of sub-section (2) of Section 16-A. 
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The question o£ whether one or more of 
Joint owners of the holding of land have in 
some manner or other acquired rights which 
go beyond their rights as recorded in the 
revenue records is one which is constantly 
arising and the question is whether tlie 
Cons^dation Officers should be deemed to 
have the powers of tlie revenue Court under 
Section 117 of the Land Revenue Act to 
determine such, questions as if they were 
dvil Courts or should in every case leave 
the parties to have their rights determined 
by competent civil Court, and there is also 
the question whether where once a decision 
of this kind has been made by a Consolida- 
tion Officer a party would have the right to 
establish his rights in civil Court in spite of 
the provisions of Section 16-A (2)?” This is 
how ^ese appeals come before this Bench. 

4. In , East Punjab Act 50 of 1948, Sec- 
tion 32 provides mat “after a notification 
under sub-section (1) of Section 14 has 
issued, no proceedings imder Chapter IX of 
the Punjab Land Revenue Act, 1887, in res- 
pect of any estate or sub-division of an 
estate effected by scheme of consolidation 
shall, subject to the provisions of Sec. 16-A, 
be commenced, and where such proceedings 
were commenced before the issue of the 
notification they shall remain in abeyance 
during the pendency of the consolidation 
proceedings.* It is in Section 16-A that the 
matter of partition of joint lands during the 
consolidation of holdings has been dealt 
with and that section reads — ■ 

"16-A (1): — ^Notwithstanding anything con- 
tained in Chapter IX of the Punjab Land 
Revenue Act, 1887, except Section 117 there- 
of, the scheme prepared by the Consolida- 
tion Officer may provide for partition of 
land betsveen joint-owners . of land or be- 
tween joint-tenants of a tenancy in which 
a right of occupancy subsists, in accordance 
with the share of each owner or tenant in 
the land or tenancy, as the case may be, 
if— 

(a) such share is recorded under Chap- 
ter IV of that Act as belonging to him, or 

(b) the right of such owner or tenant to 
such share has been established by a decree 
which is still subsisting at the time of pre- 
paring the scheme, or 

(c) a written acknowled^ent of such 
rignt has been executed by aR persons 
interested in the admission or denial there- 
of. 

(2) When the scheme is confirmed under 
Section 20, the land so partitioned shall, 
notwithstanding anything to the contrary con- 
tained in any law for the time being in 
force, be held by each such owner or tenant 
in full right of ownership or tenancy, as 
the ciase may be, and the ri^ts of other 
joint-owners or joint-tenants, in the land 
shall be deemed to be extinguished.” 

The whole of Chapter DC of the Punjab 
Land Revenue Act, 1887 (Punjab Act 17. of 
1887), is not to apply to any matter of p^- 
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Son during the consoIidaSon of holdings 
after a notification under sub-secSon (1) of 
SecSon 14 of East Punjab Act 50 . of 1948, 
but .to that the excepSon is SecSon 117 of 
Sre first-menSoned Act, of which sub-sec- 
Son (2) deals with the matter of procedure, 
and sub-secSon (1) provides: “When there is 
a quesSon as to Stle in any of the property 
of which partition is sought, the Revenue 
Officer may decline to grant Sre application 
for parSSon until the quesSon has been 
determined by a competent . Court, or he 
may himself proceed to determine the ques- 
Son as though he were such a Court.”^ On 
a question of partiSon of land arising, it is 
the iniSal jurisdicSon of the Revenue Officer 
under sub-secSon (1) of Section 117 of 
Punjab Act 17 of 1887 to first decide whe- 
flier ‘a quesSon as to SSe in any of the pro- 
perty or which parStion is sought,’ is or is 
not involved. This is what he has to decide 
first. On his decision in this respect, further 
consequences arise. If he decides that no 
quesSon of Stle arises, he proceeds to take 
roceedings for parSSon of the land, but if 
e decides that a quesSon of Stle arises, 
then one of the two courses is open to him, 
either to refer the' parSes to an ordinary 
civil Court or to convert himself into a civO. 
Court for the purpose of decision of such 
quesSon of Stle. 

SecSon 16-A, sub-secSon (1), of East 
Punjab Act 50 of 1948, only excepts Sec- 
Son 117 of Punjab Act 17 of 1887, taking 
away all other provisions relaSng to partt- 
Son of land in Chapter IX of the Land Reve- 
nue Act from applicaSon to consoli^tton 
proceedings. There is no such officer in 
East Punjab Act 50 of 1948 as a revenue 
officer . The only officers who appear in 
Act are the ConsohdaSon Officer and the 
SetSement Officer, both expressions defined 
respecSvely in clauses (a) and (h) of Sec- 
tion 2 of that Act. It may be that a revenue 
officer may be appointed to those offices, but 
East Punjab Act 50 of 1948 does not make 
that a necessity. Any other person properly 
qualified can be appointed to those offices 
to answer the definition of those expressions 
as in clauses (a) and (h) of Section 2 of that 
Act. As there are no revenue officers under 
the provisions of East Punjab Act 50 of 
1948, under sub-section (1) of Section 117 
of Punjab Act 17. of 1887 a Consolidation 
Officer or a Settlement Officer cannot con- 
vert himself into a civil Comrt to try any 
question of title that he considers arises in 
relation to any partition of a holding or hold- 
ings that becomes necessary to be provided 
in the scheme of consohdation. So, the 
second alternative in sub-section (1) of Sec- 
tion 117 of that Act caimot become opera- 
tive while ^plying Section 16-A of East 
Piin|ab Act 50 of 1948 to a particular scheme 
of consolidation. Tire only possible course 
open in such a contingency, when a Con- 
solidation Officer or a Settlement Officer on 
Appeal or the. authority exercising powers 
under Section 42 of East Punjab Act SO of 
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1948 reaches a decision that a question of 
title arises in a particular' case, is to refer 
the parties to a civil Comt to have^ such 
question decided according to sub-section m 
of Section 117 of Punjab Act 17. of 1887. 
The second question of law in the reference 
order is thus answered in this raanner that 
an ofiBcer under the provisions of East Ptm- 
jab Act 50 of 1948, not being a revenue 
officer, cannot be deemed to be so and thus 
he has no power or jurisdiction to convert 
himself into a civil Court while deciding a 
question of title in the course of a dispute 
with regard to partition of land in consolida- 
tion of holdings. 

5. In so far as the first question of law 
in the reference order is concerned, the 
whole of Section 16-A of East Punjab Act 
50 of 1948 has aheady been reproduced 
above. What is stated in sub-section (2] of 
that section, is consequent upon partition 
that takes place in pursuance of sub-sec- 
tioii (1) of that section. Now, sub-section (1)’ 
of Section 16-A is clear that to matters of 
partition of land during the consolidation of 
holdings the provisions of Chapter IX of 
Punjab Act 17 of 1887 do not apply, to 
which the exception is Section 117 of that 
Act. So the matter of partition in consolida- 
tion of holdings is subject to the provisions 
of Section 117 of that Act; it follows that 
whatever is the consequence stated in sub- 
section (2) of Section 16-A is subject also 
to the provisions of Section 117 of Punjab 
Act 17 of 1887. No doubt according to sub- 
section (2) of Section 16-A of East Punjab 
Act 50 of 1948, notwithstanding anything to 
the contrary contained in any law for the 
time being in force, when land has been 
partitioned pursuant to a scheme confirmed 
under Section 20 of that Act, it is to be held 
by each owner or tenant, to whom it has 
been allotted, in full right of ownership or 
tenancy, as the case may be, and the rights 
of other joint-owners or joint-tenants in the 
land are deemed to be erfinguished. When 
this sub-section says that its provisions are 
to prevail ‘notwithstanding anything to the 
contrary contained in any law for the time 
being in force,’ these words do not exclude 
sub-section (1^ of the very section of which 
sub-section (2) is a part^ that is to say, sub- 
section (1) of Section 18-A of East Punjab 
Act 50 of 1948. So the provisions of both 
sub-section (1) and sub-section (2) of Sec- 
tion 16-A of that Act are subject to a deci- 
sion of the question of title by a civil Court 
under Section 112 of Punjab Act 17 of 
1887. 

6. It has been held in Jit Sin^ v. State 
of Punjab, Civil Writ No. 538 of 1962, D/- 
13-11-1962 (Punj) (P. G. Pandit, J.), 1965- 
62 Pun LR 1102 (Grover and Jindra Lai JJ.), 
Beg Raj v. Additional Director, Consolida- 
tion of Holdings, 1966 Cmr LJ (Punj) 134 
(Sbamsher Bahadur, J.) and Bhajau Lai v. 
Punjab State, Civil Writ No. 439 of 1965, 
DA19-5-1968 (Punj) (P. C. Pandit, J.), that 


when a question of title arises at the time 
of maldng provision for partition of joint 
holdings in a scheme of consolidation, then ' 
such a provision is not to be made until the 
question of title is disposed of by a civil . 
Court according to Section 117 or Punjab 
Act 17 of 1887. This deals with a situation 
when consolidation proceedings are still in , 
progress and obviously when the officers 
under East Punjab Act 50 of 1948 come to 
the decision that a question of title is involv- 
ed which needs decision by a civil Court 
under Section 117 of Punjab Act 17 of 1887. 
Obviously if thw come to a decision to the 
contrary, no such situation can possibly arise 
and they then proceed according to the 
terms of Section 16-A of East Punjab Act 50 
of 1948. It is conceivable that even when 
those officers come to a conclusion that no 
question of title arises and make a provi- 
sion for partition of joint holdings in the 
scheme of partition, a rightholder affected by 
such provision in the scheme and feeling 
aggriwed may go straight to a civU Court 
and obtain an ad interim order from it not 
giving effect to the scheme in this respect 
until the decision of the question of title by 
a civil Court. However, no such case has 
been brought to the notice of this Bench 
during the hearing of these appeals. It is 
settled rmder the provisions of Section 117 
of Punjab Act 17 of 1887 that even when a 
question of title is raised before a Revenue 
Officer in partition, but, on his direction to 
a party to have it settled by a civil Court 
the party does not go to a civil Court, and 
the partition proceeds, the party can still, 
after completion of the partition, approach a 
civil Court and obtain a decision on the 
question of tide. It has been so decided in 
Bachan Singh v. Madhan Sin^ 61 Pun Re 
189.7 (FB), in which the learned Judges held 
that when in partition proceedings before a 
Revenue Officer a question of title is raised, 
the Revenue Officer is bound, imder Sec. 117 
of the Land Revenue Act, 188.7, to refuse 
partition until such question is decided by 
the civil Court, or to decide it himself, and 
if such officer completes the partition pro- 
ceedings without the question of tide raised 
before him being setded in one of the two 
ways pro-yided in the said section, the mere 
fact that the partition has been completed 
cannot oust the jurisdiction of the civil Court 
to entertain a subsequent suit regarding such 
uestion of tide. In Ghulam - Mohammad 
hah V. Said Hussain Shah, AIR 1937 Lah 
815, this last-mentioned case was followed 
and the approach prevailed. 

So even when an officer under East Punjab 
Act 50 of 1948 decides that no question of 
tide arises before him and proceeds to make 
a provision for partition in a scheme of 
consolidation of holdings and during the 
course of consolidation of holdings no step 
is taken by a person aggrieved to file a suit 
to establish his tide as claimed by him, he 
may do so, in view of Section 117 of Punjab 
Act 17 of 1887, even afterwards and the 
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civil Court will have jurisdiction to hear and 
decide the question or title. The result then 
is that H a ri^tholder endeavours to raise 
what he considers is a question , of title at 
the time of the framing of the scheme of 
consolidation and objects to a provision in 
that scheme for partition so far as his hold- 
ing is concerned, then, if the officers rmder 
East Punjab Act 50 of 1948 reach a con- 
clusion that' a question of title is involved, 
they must stay their hands and leave the 
question of title to be decided in a civil 
Court, but if, on the contraty, they come to 
the conclusion that a question of title does 
not arise before them for the matter of 
framing the scheme of consolidation, then 
an aggrieved ri^tholder has one of the two 
courses open, to go immediately to a civil 
Court and obtain a decision on the ques- 
tion of title claimed by him, or, (b) if ho 
does not pursue tiie first comse, to go before 
a civil Court after the completion of the 
partition and obtain a decision on the 
question of title as claimed by him. He 
would be doing so under Section 117 of 
Punjab Act 17 of 1887, which is an excep- 
tion kept alive by Section 16-A of East 
Punjab Act 50 of 1948, and in either of the 
two cases, as above, the operation of sub- 
section { 2 ) of Section 16-A of East Punjab 
Act 50 or 1948 will be subject to the deci- 
sion of the civil Court 

7. The arguments in these appeals on 
the side of the appellants have, in my 
opinion, proceeded on an entirely wrong 
basis as if these are appeals from a decree 
of a civil Court made pursuant to a suit 
under and in view of Section 117 of Punjab 
Act 17 of 1887. This approach is, to my 
mind, basically wrong, for obviously the 
proceedings out of which these appeals have 
arisen are not proceedings in the nature of 
an appeal from any decree of a civil Court 
under or in view of the provisions of Sec- 
tion 117 of Punjab Act 17 pf 1887. These 
appeals have arisen in writ _ proceedings 
under Article 226 of the Constitution and it 
is settled beyond the pale of controversy that 
such proceedings are not in the nature of an 
appem from the order or orders of autho- ■ 
tides below, ibe learned counsel for ffie 
appellants has urged that a question of tide 
arises in these appeals in this manner. His 
first contention is that respondent 1 _ had 
abandoned her holding in the particul^ 
village, but this was never the case of ^it 
Sin^ appellant before any of ffie consoh'da- 
tion authorities under the provisions of East 
Punjab Act 50 of 1948 and not even before 
the learned Single Judge. Abandonment is 
apparendy a question or fact and a question 
like this cannot possibly be raised in ap- 
peals of the present type imder Clause 10 of 
the Letters Patent. 

It has next been tuged by the learned 
counsel that Ajit Singh appellant having, 
since the purchase of land by hiim made im- 
provements in the land purchase!^ his claim 
to compensation for improvements is a ques- 


tion of tide. Of the cases on which the learn- 
ed cormsel has relied to support this ap- 
proach Dewa Singh v. Mst. Jaw^, 39 Pun 
Be 1892 and Mohammada v. Jhanda, AER 
1931 Lah 654, were cases in which claim 
to compensation was based upon a contract, 
and no such thing appears anywhere in re- 
gard to the facts of the present case. In 
Mu 2 affar Ali v. Ghazanfar An, AIR 1935 Lah 
175, the dispute between the brothers was 
whether the garden came by inheritance to 
both or whether it had been planted only 
by one, and it is obvious that no such or 
similar matter arises in the present appeals, 
hi Devi Dial v. Ahmad Khan, 4 Pun Re 
1908, the question was whether according 
to the Wajib-ul-arz a garden planted by a 
person was in partition to be allotted, to him 
or not and the learned fudges held that 
this did not raise a question of title. The 
last case in this respect on which reliance is 
placed by the learned counsel for the ap- 
pellants is Bahi v. Dadu, 70 Pun LR 1902 
^9, but in riiat case the Revenue Extra 
sistant Commissioner in partition proceed- 
ings made an order that a particular party 
will be entitled to compensation for improve- 
ments and further said that they wiH have to 
make a separate application for it. So thq 
persons concerned Drought a suit for re- 
covery of a defined sum as compensation in 
the Revenue Courts and the suit was treated 
by the Revenue Cou^ as if it was a suit for 
rent. The learned Financial Commissioner 
held that the suit was not one for rent and 
a suit for such a claim would lie in a Civil 
Court. Apparently, if a claim is filed for a 
sum of money as compensation due, such a 
suit is to be tried by a Civil Court. No such 
question arises in the present case. Thus not 
one of the cases upon which reliance has 
been placed by the learned counsel for the 
appellants supports the proposition urged 
by him that when compensation for improve- 
ments is claimed during partition proceed- 
ings, that raises a question of title which is 
triable by a Civil Court alone. 

A decision of the Financial Commissioner 
reported as Salig Ram v. Badhawa Mai, 3 
Pim Re 1886 (Rev), is rather to the contrary 
and the learned Financial Commissioner held 
that unless in partition proceedings the party 
making application for partition agrees to 
pay fair compensation for improvements to 
other parties who had made improvements, 
it was open to a Revenue Officer to refuse 
partition. The learned Financial Commis- 
sioner directed an enquiry into the cost of 
improvements claimed, with a further direc- 
tion that the party making the application 
should pay frie cost of improvements and on 
his doing so he shall be entitled to obtain 
artition of his share. This case clearly 
ecides, that such a question is a question 
for the authorities carrying out partition 
consequent upon an apphcation for partition 
by a co-sharer. 

8. Tho last aspect of the matter that has 
been urged by the learned counsel for the 
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appellants is that Ajit Sin^ . appellant claims 
title to the land purchased by him by reason 
of adverse possession. The learned counsd 
has stressecl that he was a stranger, he pur- 
chased defined survey numbers from a co- 
sharer, namely, Eanjit Singh, and ever since 
the purchase of the same Be has been in ex- 
clusive possession of the land. In this wav 
the learned counsel has urged that Ajit Sin^ 
appellant has acquired title to the land in his 
possession by prescription. He has relied 
upon T. P. R. Palania Pillai v. Amjath Ibra- 
him Rowther, AIR 1942 Mad 622 (FB) in 
which at page 625, the learned Chief Justice 
observed fliat "when one of several co-sharers 
lets into possession a stranger who proceeds 
to cultivate the land for his own benefit the 
other co-sharers must, rmless they deliberately 
close their eyes, know of what is going on, 
but if they are so regardless of their own 
interests they must t^e the consequences.” 
The learned counsel has stressed that the 
learned Judges after review of cases on the 
subject made me observation, as has been re- 
produced above, and on the basis of that ob- 
servation Ajit Singh appellant has completed 
his title by adverse possession for prescribed 
time so far as die land purchased by him is 
concerned. 

The facts in Ghulam Nabi v. Umar Bakhsh, 
AIR 1941 Lab 307 were somewhat exactly 
similar to the present case. A co-sharer had 
sold defined survey numbers to the vendee, 
who then claimed title to those survey num- 
bers excluding the other co-sharers on the 
basis of adverse possession, Tek Chand, J. 
who delivered the judgment of the Division 
Bench, observed thus: 

A. “In law uninterrupted sole possession of 
one co-sharer of a part of the joint property 
cannot, by itself and without more, amount 
to ouster of the others: (1912) AC 230 and 
64 Pun Re 1918 = (AIR 1918 PC 1). In 
such circumstances the possession of one co- 
owner is presumed to be the possession of all 
and it is only when a co-sharer in assertion of 
a hostile title does a hostile overt act Uiat the 
statute begins to run against the other co- 
sharer. 

B. Counsel for the plaintiffs-respondents ad- 
mitted that this is so, but he contends that this 
rule does not hold good as between the trans- 
feree from a co-sharer and the other co-sharer. 
This statement of the law, however, is not 
true in every case. If the transferring co-sharer 
claiming to be the exclusive owner, purports 
to transfer the proper^ as belonging to him 
alone, this will certainly be an overt act hos- 
tile to the other co-sharers and if the trans- 
feree continues in sole possession for more 
than the statutory period, without admitting 
the joint character of the property, he will, 
of course, acquire a prescriptive title. 

C. But if the transfer purports to be of a 
art ' of the joint property and there is 
enial of the title of other co-sharers, the 

transferee steps into the shoes of the transfer- 
ling co-sharer and his sole possession for 
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whatever length of time will not be adverse 
against the oflier co-sharers’. 

The distinction thus drawn by the learned 
Judge in the three situations, as detailed above, 
lias not been kept in view in the Madras Full 
Bench case and Ghulam Nabi’s case, AIR 
1941 Lab 307 has held the field in this Court 
throughout. It .states the position of. law on 
the subject, correctlv md accurately ' and the 
observations of the learned Judges in Ghulam 
Nabi’s case, AIR 1941 Lab 307 are endorsed. 

The reply on the side of respondent 1 is 
that it is proposition C as in Ghulam Nabi’s 
case, AIR 1941 Lah 307 that applies to the 
facts of Ibe present case, Ranjit Singh sold 
less than his half share of the joint holding 
to Ajit Singh appellant. He sold specific sur- 
vey numbers and delivered possession of the 
same to this appellant So he sold a part of 
his share in tlie joint holding. The learned 
counsel has further stressed with reference to 
the recitals in the sale-deed already reproduc- 
ed above, that Ranjit Singh did not claim ex- 
clusive ownersliip of what he was selling, 
rather he explained in detail that according to 
the circular of the Ruler of former Jind • State 
with regard to the rights of inheritance of 
widows, the inheritance of hfe father had half 
been mutated in the name of respondent 1. 
So, according to the learned counsel, instead 
of asserting exclusive ownership, Ranjit 
Singh admitted and pointedly admitted that 
his mother was a co-sharm with him of the 
land he was selling, though he was in sepa- 
rate possession of that land. The learned 
counsel has thus stressed that on the facts 
the case is covered by proposition C in Ghu- 
lam Nabi’s case, AIR 1941 Lab 307 and no 
question of title arises in the present case. 

The learned counsel for the appellants has 
also relied on the observations or the learned 
Judges in the referring order that they were 
of the opinion that on the facts of the present 
case in a way a question of title arises, but 
the learned Judges referred the whole of the 
case to a larger Bench and not only the two 
questions of law which were stated at. the 
end of that order. Now, if the argument of 
the learned counsel for tlie appellants, to the 
effect that on the facts of the present appeals 
a question of title arises was to be accepted 
and a decision in this respect given, the 
effect of that would be to by-pass the pro- 
wsions of Section 117 of Punjab. Act 17 of 
1887. It would mean that a party can 
ignore the provisions of law in that Section 
and, without approaching a Civil Court for 
decision of a question or title, it can obtain 
decision on the same question in a petition 
under Article 226 of the Constitution. It 
has, however, not been explained why this 
novelty should be permitted to be introduced 
and why the parties he not required to pro- 
ceed according to law, that is to say, accord- 
ing to Section 117 of Punjab Act 17 of 
1887. If die contention of the learned coun- 
sd for the appellants is accepted and a deci- 
sion on the question of tide is given hera 
even on the question whether or not such 
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a question arises, then the party in whose 
fevour that decision is not cannot have re- 
course to Section 117 of Punjab Act 17 of 
1887. If in spite of such a decision it does 
have recourse to that provision, it would be 
prejudiced in the trial of its suit. So, in my 
opinion these are not proper proceedings in 
which matters that are to be agitated accord- 
ing to Section 117 of Punjab Act 17 of 1887 
should be permitted to be raised. The sta- 
tute has provided a specific forum for deal- 
ing with specific questions and there is no 
reason why the parties .should not have re- 
, course to that forum. If they do so, the 
case may any how come to this Court in 
first or second appeal, when it will be con- 
sidered from an entirely different angle. So 
no decision can be given in these appeals, 
arising as they do out of writ proceedings, 
whether on the facts of the case a question 
of tide does or does not arise. 

It has already been stated that in the 
first instance it is the jurisdiction of the 
consolidation officers under the provisions 
of East Punjab Act 50 of 1948 to decide whe- 
ther or not a provision for partition of joint 
holdings be made in a scheme of consolida- 
tion in the walce of Secdon lO-A of that Act. 
If they come to the conclusion that no ques- 
tion or title arises, they may proceed to make 
such a provision, but, if on the contrr^, 
tiieir conclusion is that a question of tide 
does arise, they must hold their hands and 
leave the aggrieved party to have recourse 
to Section 117 of Punjab Act 17 of 1887. 
The initial decision lies rvith them. It is 
apparent that such a decision is not a final 
decision, for it is subject to the decision of 
a Civil Court according to Section 117 of 
the said Act. Even though it is not a final 
decision, it still is a decision by the offi- 
cers under the provisions of East Pimjab Act 
50 of 1948 so as to decide initially the ques- 
tion of jurisdiction with them to make a 
revision with regard to partition of joint 
olding in the sdieme of consolidation or 
not. In proceedings under Article 226 what 
is to be seen is whedier the orders made by 
the authorities under the provisions of East 
Punjab Act 50 of 1948 were within jurisdic- 
tion and according to law. There is, as al- 
ready pointed out, no appeal to this Court 
from those orders under Article 226. Con- 
sequently in these appeals what is to be seen 
is whether the order made by respondent 3, 
the Director of Consolidation of Holdings, 
Annejcure TB’ to the petition of respondent 1, 
of March 28, 1964, can be interfered with 
imder Article 226. 

9. The order of respondent 4, the Settle- 
ment Officer, Aimexure ‘A’ to respondent Ts 
petition, of February 20, 1964, was obvious- 
ly an order made under Section 86 of East 
Punjab Act 50 of 1948. It has been so stat- 
ed in the return of respondents 2 to 5. It 
was an order made wittdn jurisdiction. Res- 
pondent 3 could only interfere with that 
order of respondent 4 in the terms of S. 42 


of that Act on two rounds, (a) for the pur- 
pose of seeing its legahty, or (b) for the 

g utpose of_ seeing its propriety. Now, so 
_ ir as legality of the order of respondent 4 
is concerned, having regard to proposition 
G, as reproduced above from Ghidam Nabi’s 
case, AIR 1941 Lah 307 there was no pos- 
sible want of legality in his order., Res- 
pondent 3 has not pointed out in his own 
order any illegality or anything contrary to 
law in me order of respondent 4. So, as 
a matter of fact, respondent 3 has not inter- 
fered with the order of respsondent 4 on 
the ground of some question of legality or 
otherwise in that order. 

^ The only matter that remains for considera- 
tion is the propriety of his interference with 
the order of respondent 4. Of course, as has 
been shown above, in the express words of 
Section 42, respondent 3 had jurisdiction to 
look into the propriety of the order of res- 
ondent 4, copy Annexure ‘K to respon- 
ent I’s petition. What has then respon- 
dent 8 done in this respect? All that he has 
done is to say that because of improve- 
ments claimed by Ajit Singh appellant in the 
land purchased by him from Ranjit Singh co- 
sharer, partition cannot be permitted. But 
this cannot, in view of the decision in Salig 
Ram’s case, 3 Pun Re 1886 (Rev) he said to 
be contrary to propriety so far as the order 
of respondent 4 is concerned, when that 
order allowed partition of the joint holding 
between respondent 1 and Ajit Singh appel- 
lant, maintaining possession of Ajit Singh 
appellant as far as the law and equity of 
partition of land permitted. 

The only impropriety or the only thing 
contrary to propriety, which respondent 3 
rehed upon so far as the order of 
respondent 4 is concerned, is the matter of 
compensation claimed by Ajit Singh appel- 
lant for alleged improvements made by him 
on the land purchased from Ranjit Singh co- 
sharer. But, as pointed out in Sah'g Rams 
case 3 Pun Re 1886 (Rev) that is a matter 
which could have been taken cognizance of 
in the matter of partition and enquiry made 
with regard to the value or cost of improve- 
ments so as to compensate Ajit Singh appel- 
lant for the same. This was not a reason on 
the basis of which outright partition could 
be refused, unless perhaps in the event of 
respondent 1 totally refusing to associate her- 
self with an enquiry in regard to the exis- 
tence of any improvements and, if there 
were any improvements, with regard to the 
cost or value of the same. But no such situa- 
tion arose either before respondent 4 or be- 
fore respondent 3. There was, therefore, 
nothing contrary to propriety, upon the basis 
of which respondent 3 proceeded to inter- 
fere with the order of respondent 4. This 
means that respondent 3 interfered with the 
order of respondent 4 without regard to 
legahty or propriety of the same as is re- 
quired by Section 42 of East Punjab Act 50 
of 1948, and in doing so he made an order 
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beyond his power and jurisdiction under 
that Section. It is this approach which jus- 
tifies interference of this . Coiurt under Arti- 
de 226 with the order, copy Annexure *3 
to respondent I’s petition, of respondent 3, 
and to proceed to set aside the same, leaving 
the order of respondent 4 ' operative, which 
order, as has ^eady been stated, is still sub-^ 
ject to litigation between the parties in the 
terms of and in accordance with Section ll7i 
of Punjab Act 1% of 1887. In this approach, 
and in my opinion this is the only approach 
that can be made to a case like the present 
in these appeals, there is no possible room 
for interference with the order of the learn- 
ed Single Judge, though it proceeds on a 
somewhat different basis, 

10. So these appeals are dismissed vpith 
costs, counsel’s tee in each appeal being 
Rs. 100. 

11. HAEBANS SINGH; J. : I agree. 

12. D. K MAHAJAN, J. : I agree. 

Appeals dismissed. 
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Jagan Nath Piare Lai, Defendant Appel- 
lant v, Mittar Sain and others, Respondents. 

Second Appeal No. 1 of 1967, D/-13-8- 
1969. 

Transfer of Property Act (1882), S. 76 (a) 
and (c) — Tenant of mortgagor, unless his 
tenancy is determined at the time of mort- 
gage, necessarily attorns to mortgagee — ■ 
After redemption he is again relegati^ as 
tenant of the mortgagor. 

In case of mortgage of property under 
tenancy the following propositions apply— < 

(1) A tenant of a mortgagor, after the 
mortgage, necessarily attorns to the mort- 
gagee and thereby becomes a tenant of the 
mortgagee, unless his tenancy has been put 
an end to by the mortgagor at the time of 
effecting the mortgage. On the redemption 
of the mortgage, he again is relegatecf to 
his position of a tenant of the mortgagor; 

(2) The mere execution of a rent-note by 
the tenant of the mortgagor in favom of the 
mortgagee after .the mortgage has been 
effected, does not create a fresh tenancy in 
favour of the mortgagee. But there is nothing 
to prevent the tenant to surrender his earlier 
tenancy and enter tiiito a fresh contract of 
tenancy with the^v' mortgagee; and in' each 
case, it will have, to be determined on evi- 
dence, whether i a -tenant of the mortgagor 
did surrender liis tenancy and obtained a 
fresh tenancy from the mortgagee after the 
mortgage came into being; 

(8) . A tenant inducted by the mortgagee 
remains a tenant during the continuance of 
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the mortgage and on the redemption of the 
mortgage, the tenancy comes to an end; 

(4) In the case of agricultural tenancies, 

the above proposition No. (3) does not abso- 
lutely hold good. There is an exception to it, 
namely, that the tenant of a mortgagee of 
agricultural . land will continue to . be , its 
tenant even after redemption provided he 
has been inducted bona nde and in the like 
manner as a prudent owner would have done 
for the proper management of the land. 
Even in ihidh a case, the operation of the 
lease cannot extend beyond the period for 
which it was granted. No lease can be grant- 
ed if there is an egress prohibition in the 
mortgage deed. ^ . 

■ The onus to prove the exception is on the 
tenant and unless a clear case is made out 
in favour of the exception, the general rule 
will prevail. 

(5) That it is open to a mortgagor to pe3> 
mit the mortgagee to induct tenants even 
beyond the terms of the mortgage; and if 
the mortgagee does so, on redemption, they 
will continue to be the tenants or the mort- 
gagor. AIR 1952 SC 205 and AIR 1956 SC 
805 and AIR 1958 SC 183 and AIR 1966 
SC 1721; Civil Revn. No. 832 of 1961, D/- 
2-8-1962 (Punj), Second Appeal No. 494 of 
1963, D/-8-8-1963 (Punj) and AIR 1939 Cal 
692 and AIR 1964 Punj 210, Rel. on. 
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Cases Referred: Chronolorical Paras 

,(1968) 1968-70 Pun LR 1115, Puran 
Chand v. Bakshi Gopi Chand 9 

(1966) AIR 1966 SC 1721 (V 53) = 

(1966) 3 SCR 676, Prabhu v. Ram 
Deo 4 

(1964) AIR 1964 Punj 210 (V 51) = 

ILR (1963) 2 Punj 1, Gian Chand 
Sham Chand v. Rattan Lai Krishan 
Kumar 6 

(1964) AIR 1964 Punj 346 (V 51) = 

1964 Cur LJ 192, Dr. Gian Singh 
Karam Singh v. Mohanlal 1, 8 

(1963) Second Appeal No. 494 of 1963, 

D/- 8-8-1963 ^unj) Ujagar Ram v. 
Hussan Lai ,6 

(1962) Civil Revn. No. 332 of 1961, 

D/- 2-3-1962 ffunj). Main Raj v. 
Basheshar Parshad 1, 5 

(1961) 1961 MPLJ 66 = ILR. (1961) 

Madh Pra 357, Motilal Govindram 
v. Gqpikrishan 7i 

,(1961) LPA No. 221 of 1961, D/-26- 
12-1961 (Punj), Sardari Lai v. Ram 
Lai '7 

(195^ AIR 1958 SC 183 (V 45) .= 

1958 SCR 986, Asa Ram v. Mt. 

Ram Kali . 1, 4 

,(1957) AIR 1957 Afl 846, (V 44), . 

Abdid Ghafoor . v. Kunj Behari- 
lal 11 

(1957) AIR 1957 Andh Pra 619 
(V 44) = 1956 Andh WR 1093, 
Venkayya V. Venkata Subbarao 6 

(1956) AIR 1956 SC 805 (V 43) = 

1956 SCR 1, Haiihar Prasad Singh 
V. Deonarain Prasad 4 
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a952) AIR 1952 SC 205 (V 89) = 

' 1952 SCR 775, Mahabir Gope v. 

Harbans , Narain Singh S 

(1989) AIR 1939 Cal 692 (V 26) = 

ILR (1939) 2 Cal 551, Suraj Chandra 

V. Beharilal Mondal 6 

P. S. Jain with N. C. Tain, lor Appellant; 
H. L, Sarin Senior Advocate with H. S. 
Awasthy and A. L. Bahai, for Respondents. 

D. IC MAHATAN J. : This case was re- 
ferred to a Full Bench by my Lord, the 
Chief Justice, in pursuance of my referring 
order dated March 16, 1967. The reference 
was necessitated because of the following 
observations of Dua [(. in Dr. Gian Singh 
Karam Sin^ v. Mohmi LaL AIR 1964 Pun] 
846: 

“. ... .It has been emphasised that it is only 
if the mortgagee had himself created a 
tenancy that one could hold the tenancy not 
to enure beyond the period of the mortgage. 
"Whether the observations in the iudgment 
in Mam Raj’s case, that execution of a fresh 
rent-note made no difference on the facts and 
circumstances of that case is ri^t or wrong 
does not directly concern us, for, we are 
not sitting on appeal against that judgment. 
The ratio of the Supreme Court decision, 
however, which was also binding on the 
learned Judge deciding Mam Raj’s case 
(Mam Raj v. Basheshar P^arshad), Civil Revn. 
No. 332 of 1961, decided on tire 2nd of 
March, 1962 (Punj), is clear.” 

The facts of Mam Raj’s case, Civil Revn. 
No. 832 of 1981, D/-2-3-1962 (Punj), were, 
that a shop in dispute belon^g to Ramesh- 
war Dass had been let out by nim to Mam 
Raj. During the currency of the tenancy, the 
Patiala and East Punjab States Union Urban 
Rent Restriction Ordhiance, 2006 BK (Ordi- 
nance No. 8 of 2006 BK) came into force. 
This Ordinance ultimately yielded place to 
the East Punjab Urban Rent Restriction Act, 
after the merger of Pepsu in Pimjab. This 
fact gave certain protections to the tenants: 
and one of them was that a tenant could 
only be evicted under Section IS of that 
Ordinance. On December 12, 1949, Ramesh- 
waf Dass mortgaged the shop to Munshi 
Ram with possession. On that very day. Mam 
Raj executed a rent note in favour of Munshi 
Ram, mortgagee. Even otherwise Munshi 
Ram would be the landlord of Mam Raj in 
view of the definition of landlord’ in Sec- 
tion 2 (c) of the Ordinance. On January 2, 
1959, Basheshar Parshad purchased the 
equity of redemption from Rameshwar Dass; 
and before November, 1959, he redeemed 
the shop from Munshi Ra^ mortgagee. On 
July 17, 1959, an application was made by 
Mam Raj against Basheshar Parshad for 
fixation of fair rent under the Rent Act 

Basheshar Parshad took the plea that there 
was no relationship of landlord and tenant 
between the parties and, therefore, the ap- 
plication was not competent. The Rent Con- 
troller found that Mam Raj was a tenant of 
Basheshar Parshad. On appeal by Basheshar 


Parshad, the decision of the Rent Controller 
was set aside and it was held by the Appel- 
late Authority that Mam Raj was not the 
tenant of Basheshar Parshad. The reason for 
this conclusion was that Mam Raj was held 
to be the tenant of the mortgagee and with 
the redemption of the mortgage, the tenancy 
of Mam Raj came to an end. Against this 
decision, a petition for revision was filed in 
this Court; and the same was decided by 
Mehar Sin^ J. The learned Judge referred 
to the decision of the Supreme Comt in Asa 
Bam V. Mst. Ram KalL AIR 1958 SC 183. 
The learned Judge held that: 

. . .Approach of the Appellate Authori^ 
was not correct. The execution of a fresh 
rent-note by him in favour of Munshi Ram, 
mortgagee, on the date of the mortgage deed 
made no difference in substance, for it 
practically amounted to an attornment by 
him to Munshi Ram as landlord. The tenancy 
has been continuous since before 1949; and 
had remained so up to the date of the appli- 
cation by Mam Raj for the fixation of fair 
rent, fri the circumstances, it was not correct 
that mortgagee, Munshi Ram, had created 
a tenancy in favour of Mam Raj which 
tenancy would come to an end with the 
cessation of the mortgage on redemption.” 

As a slight doubt seems to have lurked in 
tije minds of the learned Judges deciding 
Dr. Gian Singh’s case, AIR 1964 Punj 846, 
I thought it desirable to refer this case to a 
larger Bench; and that is how the case has 
been placed before us. 

2. The facts of the present case may now 
be stated: Ram Chandsr, defendant No. 3, 
was the owner of the shop in dispute. This 
shop is situate in Sohana district Gurgaon. It 
was under the tenancy of Jagan Nath, defen- 
dant No. 2. Ram Chander mortgaged it to 
Hira Lai, defendant No. 1, with possession. 
Later on. Ram Chander sold the equity of 
redemption to Mittar Sain on the 21st of 
Tune, 1961. On the 14th of June, 1962, 
Mittar Sain filed a suit for redemption of 
the mortgage against Hira Lai. Both Jagan 
Nath and Ram Chander were impleaded in 
this suit. The stand taken up by Jagan Nath 
was that Mittar Sain was only entitled to 
symbolical possession of the premises on 
redemption. He was not entitled to their 
actual possession as they were under his 
tenancy; and in- view of die Urban Rent 
Restriction Act, he could only be evicted by 
recourse to its provisions. The trial Court 
found that Jagan Nath was not the tenant of 
Ram Chander and that he was merely the 
tenant of the mortgagee. Therefore, on re- 
demption of the mortgage, his tenancy came 
to an end. On appeal preferred by Jagan 
Nath, the lower appellate Coiut held that 
he was the tenant of Ram Chander; but by 
reason of his having executed a rent note 
in favour of the mortgagee, Hira Lai, Jamn 
Nath had relinquished his tenancy imder 
Ram Chander and was a tenant of the mor- 
tgagee. On redemption of the mortgage, his 
tenancy came to an end. Against this ded- 
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sion, the present second appeal has been 
preferred. 

3. The short question, that requires 
determination in this appe^ is, "whether 
Jagan Nath was the tenant or the mortgagor. 
Ram Chander; and after the mortgage of the 
shop, he having attorned to the mortgagee 
and having executed a rent note in nis 
favour, he ceased to be the tenant of Ram 
Chander and' became the tenant of the 
mortgagee? 

4. So far as the legal position of the 
tenant of a mortgagee is concerned, it. is now 
weM settled that a tenant of the mortgagee 
ceases to be a tenant on the redemption of 
the mortgage and does not become the 
tenant of the mortgagor. See in this connec- 
tion the decisions of the Supreme Comt in: 

(1) Mahabir Gope v. Harbans Narain 
Singh, AIR 1952 SC 205; 

(2) Harihar Prasad Singh v. Deonarain 
Prasad, AIR 1956 SC 305; 

(3) AIR 1958 SC 183; and 

(4) Prabhu v. Ramdeo, AIR 1966 SC 1721. 
The reason for this rule, as stated by T. L. 
Venkatarama Aiyar, J. in Asa Ram’s case, 
AIR 1958 SC 183 is as follows : 

“The law undoubtedly is tliat no person 
can transfer property so as to confer on the 
transferee a tiue better than what he 
possesses. Therefore, any transfer of the 
property mortgaged, by the mortgagee must 
cease, when the mortgage is redeemed.” 

However, there are certain exceptions to 
this general rule; and they are : 

(1) If in the mortgage dee^ it is provided 
that the mortgagee could induct a tenant 
beyond the term of the mortgage and if such 
a tenant is inducted, on redemption, his 
tenancy will not come to an end. As a neces- 
sary coroUai^, after redemption, he will be 
the tenant of the mortgagor; and the mortgar 
gor will be only entiuea to symbolical pos- 
session on redemption; 

(2) That the tenant of the mortgagor, prior 
to the mortgage, continues to be ms tenant 
even after the redemption of the mortgage, - 
if during the currency of the mortgage, hs 
attorns to the mortgagee, or, in other words, 
continues to be a tenant xmder the mortgagee. 
Though ceasing to be a tenant of tli'e. mort- 

f agor during the currency of the mortgage, 
e, after redemption, becomes a tenant or 
the mortgagor, provided he does not give up 
his tenancy. In such a case, his tenancy 
under the mortgagor remains in abeyance 
during the currency of the mortgage; 

(3) That in the case of tenants of agricul- 
tural land, a tenant inducted by the mort- 
gagee would be the tenant of the mortgagor 
even after the redemption of the mortgage, 
provided he has been inducted bona fide and 
in hire manner as a prudent owner of land 
would have done in the usual course of 
rnanagement. Even in such a case, the opera- 
tion of the lease cannot extend beyond the 
period for which it was granted. 

5. I ^ also find ample support for these 
propositions from the decisions of this Court. 


I have already dealt "with the decision of . 
Mehar Sin^ J. (as he then was), in Mam 
Raj's case, (Civil Revn. No. 832 of 1901 
(Punj)). , 

6. *1110 next case in point is the decision 
in Ujagar Ram v. Hussan Lai, Second Ap- 
peal No. 494 of 1963, D/-8-8-1963 (Puiij), 
the facts of which are 'Jmost identical vrith 
the facts of the present case, it was held by 
Harbans Singh J., that the tenancy did not 
come to an end on the redemption of the 
mortgage because the tenant was on the 
premises before the mortgage was created 
and the mere fact, that he attorned to the 
mortgagee after the creation of the mortgage 
will not put an end to his tenancy on the 
redemption of the mortgage. The only dif- 
ference in the case decided by Harbans 
Singh J. and the present case is that by 
tile tenant there has been an increase in the 
rent payable to the mortgagee to the extent 
of 50 Naye Paise; otherwise there is no dif- 
ference. Harbans Singh J., repelled the argu- 
ment that by execution of a fresh rent note 
by the tenant in favour of the mortgagee, 
the tenancy under the mortgagor had come 
to an end and a new tenancy had come into 
being under the mortgage^ in the following 
terms : 

“. ,..As a general proposition of law, that 
merely because the tenant executes a rent 
deed in favour of a mortgagee, it would 
automatically result in the surrender of the 
lease taken from the mortgagor, it cannot be 
accepted. It has also to be noted that sec- 
tion 111 of the Transfer of Property Act as 
such is not apphcable to Punjab and that im- 
plied surrender shall have to be inferred on 
tlie basis of general principles that if a sub- 
sequent agreement is inconsistent with the 
previous one, the earlier one must be taken 
to have been intended by the parties to have 
been cancelled. In this respect reference may 
be made to Venka>'ya v. Venkata Subharao, 
AIR 1957 Andh Pra 619. The relevant por- 
tion of head-note (e) is as follows : 

‘Tn India, if a landlord and tenant by 
mutual agreement do any act or enter into 
any transaction which is inconsistent with 
the continuance of the existing lease or 
tenancy there would be an im^ed surren- 
der. This is merely an application of the 

g eneral principle of law that in respect of 
le same subject-matter parties cannot stand 
to each other in two inconsistent and incom- 
patible relationships.” 

It "win, therefore, depend on the facts of 
each case whether the second aCTeement is 
inconsistent and incompatible "with the exist- 
ing one and whether it must be implied that 
the - tenant intended to surrender or cancel 
the first lease. While dealing with clause (d) 
of Section 111, the observations made by 
the Calcutta High Court in Smaj Chandra 
V. Beharilal Mondal, AIR 1939 Cal 692 at 
p. 696, were quoted "with approval by a 
Bench of this Court in a Lett^ Patent Ap- 
peal Gian Chand Sham Chand v- Rattan Lai 
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&ishan Kumar, ILR (1963) 2 Punj 1 = (AIR 
1964 Punj 210), as follows : 

“If the general principle of merger apart 
from Section 111 (d). Transfer of Property 
Act, is sought to be appb'ed to the present 
case other difficulties would arise. It would 
then be primarily a question of intention 
and we have no materials to decide that the 
defendant intended to merge the two 
interests. ” ® ' A man is presumed to intend 
that which is for his benefit and judged by 
that test it would obviously be to the advan- 
tage of tlie defendant to keep the two inte- 
rests separate. His interest as a lessor is 
affected by the mortgage and if he allows 
his lessee’s interest to be merged in the 
superior one, he would be hit by the mort- 
gage decree and the sale^^ and his rights 
would be ejrtinguished. ” 

In the present case, it is obvious that there 
could not be any intention on the part of 
foe tenants to surrender their rights tmder 
foe lease already taken by them from the 
landlord and to take a lease from foe mort- 
gagee, who obviously had only a transitory 
interest which could come to an end at any 
time foe mortgage was redeemed. Apart from 
this, it is clear that a lease in favour of the 
mortgagee cannot be treated to be inconsis- 
tent with foe pre-existing lease from foe 
mortgagor. When Hussan Lai created foe 
tenancy rights in favour of foe appellants, 
he was a full owner of foe prope^. Later 
he created an intermedia^ estate i. e. mort- 
gagee rights with possession. Under foe larw 
mortgagee with possession became entitled 
to foe rent that was payable by foe appel- 
lants to the mortgagor. Even if there had 
been no writing executed by them in favour 
of foe mortgagee, he became entitled to re- 
cover foe rent from them in view of foe 
interest created in him. The tenants would 
not have been justified in making foe pay- 
ment of foe rent to foe landlord in view of 
foe intimation given to them by foe landlord 
of foe creation of this interest but foe mere 
fact that they entered into an agreement to 
pay foe same rent to foe mortgagee, would, 
in no way, be inconsistent with foe previous 
lease which, for foe period of foe existence 
of foe mortgage, would only remain in sus- 
pense. As soon as foe intermediary estate 
created by foe owner came to be vested in 
him, and once again, be became foe full 
owner, foe previous lease would rewve and 
come into ruU operation. « o » 

7. The next case is Letters Patent Appeal 
No. 221 of 1981, Sardari Lai v. Ram Lai, 
decided by Falshaw, Chief Justice and 
Grover J. on foe 26fo of December, 1961 
(Punj). The facts of this case were, that a 
shop belonged to Uttam Chand. It was 
under foe tenancy of Sardari Lai. Uttam 
Chand mortgaged it to Sardari Lai. The 
mortgage was to subsist for one year, after 
which Uttam Chand was entitled to redeem 
it If he failed to do so, foe mortgagee was 
entitled to recover foe mortgage amount in 


foe t^al manner. Sardari Lai was to retain 
possesion of foe shop and Uttam Chand had 
no right _ to recover rent and Sardari Lai 
had no right to recover interest on the mort- 
gage amount. On Uttam Chand’s death in 
the end of December, 1959, his heirs sold 
foe equity of redemption to Ram Lai, who 
instituted a suit for redemption in February, 
1960. The question, which arose in the litiga- 
tion, related to foe position of Sardari Lai 
on redemption of foe shop. The trial Court 
granted a decree for redemption; but only 
s^bohcal possession was ordered to be 
delivered to foe plaintiff. Ram Lai. On ap- 
peal, foe learned District Judge accepted the 
plaintiff’s contention holding that by enter- 
ing into mortgage and coming into posses- 
sion as mortgage^ Sardari Lm had allowed 
foe tenancy in his favour to terminate and 
that he could not be restored back to his 
position as a tenant on foe redemption of 
foe mortgage. This decision was affinned in 
second appeal by a learned Single Judge of 
this Court on a Letters Patent Appes^ it 
was observed as follows : 

“The plaintiff’s case at foe outset appears 
to have been that the tenancj' was terminat- 
ed under Section 111 (d) of foe Transfer of 
Rroperfy Act which reads — 

“111. A lease of immovable property 
determines — 

(3) 


(c) 

(d) in case foe interests of foe lessee and 
foe lessor in foe whole of foe property be- 
come. vested at foe same time in one person 
in foe same right;'’ 

but obviously this is not applicable and foe 
possession of foe property in dispute as a 
mortgagee did not necessarily end the right 
to possession as a tenant. Indeed before us 
on behalf of foe plaintiff, recourse was had 
to Section 111 (f) it being argued that foe 
tenancy ended by implied surrender. 

It seems to me foat whether any particular 
mortgage of this land by a landlord in favour 
of ms tenant impfies a complete surrender 
of foe rights of foe tenant in foe tenancy on 
foe redemption of foe mortgage is a ques- 
tion of fact to be decided according to foe 
terms of foe contract between foe parties 
in each case. In this case, the contract is 
completely silent as to what was to happen 
if and when foe mortgage was redeemed, 
and it seems quite possible foat no trouble 
at all would have arisen if the original mort- 
gagor had not died and his heirs had not 
promptly sold foe equity of redemption to 
a third party. It is, nowever, to be borne 
in mind foat at foe time of foe mortgage in 
1955, foe East Punjab Urban Rent Restric- 
tion Act of 1949 had long been in force, 
and this Act imposes severe restrictions on 
foe right of a landlord to eject his tenant 
which can only be done on certain grounds 
contained in Section 13 of foe Act. In foe 
circumstances I should have ’ > if 

foe parties to foe mortgage 
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the tenancy should Be: finally terminated by 
the mortgage, and that the owner would be 
entitled to immediate possession on the re- 
demption of the mortgage, this would . have 
been bound to be specified in the mortgage 
contract and there would in the aOTeement 
have been an express surrender by the mort- 
gagee of the rights secured by him as a 
tenant under the Act. In the absence of any 
such specific provision in the contract of 
mortgage I am of the opinion that the tenant 
did not surrender his rights, and that the 
intention of the parties to the mortgage must 
be interpreted as being that on the redemp- 
tion of the mortgage by the landlord the 
tenant would stul retam his rights as a 
tenant. In this I am fortified by the deci- 
sion of H. E. Krishnan, J. in Motilal Govind- 
ram v. Gopikrishan, 1901 MPLJ 68, which 
relates to a case in which a usufructuary 
mortgage was created by the owner of a 
house in fevour of the tenant and it was 
even recited in the mortgage deed that the 
mortgagor is ^ving up his possession and 
that on redemption he wouldT take back pos- 
session. hr a suit brought by the mortgagor 
for redemption and possession of the house 
it was held that the lessee’s right and the 
mortgagee’s ri^t are not mutually inter- 
related, but derived by independent routes 
from the right of proprietorship and the 
lessee’s right and mortgagee’s ri^t can co- 
exist. Hence where usu&uctuary mortgage is 
created in favour of the lessee, there is no 
merger of the lessee’s ri^t into the mort- 
gagee’s right. It was held further that there 
was no implied surrender of the lease by 
operation of law by the lessee at the time he 
took the mortgage, because there was no im- 
possibility in a person being a mortgagee in 

S jsession and a lessee at the same time. 

ere was no surrender by the terms of the 
agreement and it was only intended that on 
redemption the mortgagee should give back 
the symbolic possession. On redemption, the 
mortgagee reverted to his position as a lessee, 
subject to all the terms and incidents that 
were in force at that time. 

8. I now proceed to deal with Dr. Gian 
Sink’s case, AIR 1964 Punj 846, a reference 
to which has already been made above. The 
facts of this case were, that a residential 
shop owned by Shri Siri Ram was mortgag- 
ed by him with possession with Chanan Ram, 
defendant, some time in 1959, Dr, Gian 
Sin^ was a tenant of the premises since 
1956, obviously imder Siri Ram. Siii Ram 
sold the equity of redemption to Mohan Lai 
and Om Parkash, in September, 1960. 
Mohan Lai and Om Parkash instituted a suit 
for possession of the shop by redemption 
and Dr. Gian Singh was impleaded as a 
defendant. The stand taken up ,lw Dr. Gian 
Sin^ with which the learned Judges were 
concerned, was that actual possession of the 
shop could not be delivered to MoHan Lai 
and Om Parkash, plaintifis. The trial Court 
came to the conclusion that on the extinc- 
tion of the mortgage by redemption, the 


tenancy ri^ts of Dr. Gian Sin^ were 
extinguished and he was liable to deliver 
possession of the same to the owner. It was- 
also held tiiat Dr. Gian Sin^ was proved to 
be the tenant of Siri Rain, before ne mort- 
gaged the property to Chanan Ram and 
•others, and that, mer the execution of the 
mortgage deed. Dr. Gian ' Singh became a 
tenant under the mortgagees. On appeal by 
Dr. Gian Sin^ to this Court, it was held 
that Dr. Gian Singh did not cease to be 
tenant on the redemption of the mortgage. 
In arriving at this conclusion, it was observ- 
ed that; 

"... .he had already been on the premises 
as a tenant of the mortgagor and continued 
to pay rent to the mortgagee and without 
showing that he continued to be the mort- 
gagee’s tenant under a fresh agreement of 
lease which is improvident or is shown not 
to be bona fide or is otherwise likely to 
damage the property and, therefore, viola- 
tive of Section 76 (a), or (e) of the Transfer 
of Property Act.” 

9. The last case in point is the decision 
in Puran Chand v. Bakshi Gopi Chand, 
1968-70 Pun LR 1115. In this case, Sodhi [)]. 
observed as follows; 

“The execution of a fresh rent-note by a 
tenant in favour of the mortgagee when he 
was already in possession of the building as 
tenant under the mortgagor does not amount 
to creation of fresh tenancy by the mort- 
gagee, and the tenant cannot be said to have 
been inducted by the mortgagee, and such a 
tenant cannot be dispossessed when the pro- 
perty is got redeemed by the mortgagor. The 
tenant holds the property as a. tenant of the 
mortgagor and enjoys the protection given 
by the East Punjab XJrban Rent Restriction 
Act. 

A mere reduction in rent cannot, by itself, 
amoimt to surrender of old lease and crea- 
tion of a fresh one. No inference Af sur- 
render can be drawn if the tenant in recogni- 
tion of the transfer of an interest in the 
demised property, by the mortgagor in favour 
of the mortgagee executes a fresh rent note 
in favour of the latter and may be at a 
reduced rent. By executing a fresh rent-note 
in favour of the mortgagee, the tenant does 
not normally get a new interest in tlie pro- 
perty surrendering his rights existing himer- 
to-fore when he was holding as a tenant 
under the mortgagor. All that is intended, is 
that he attorns to the mortgagee and the 
execution of a fresh rent-note in such circum- 
stances, in the absence of any conditions 
showing an intention to the contrary, is ohl^ 
an attornment in favour of the mortgagee., 

10. No case of this Court, taking a con- 
trary view, has been brought to our notice. 
The learned counsel for the ' respondents 
made a reference to certain decisions which 
I have not noticed, for the simple reason 
that those are cases where a tenant was 
inducted by the mortgagee himself. The rule 
is firmly settled that me tenancy of a tenant 
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inducted by a mortgagee comes, to an end 
on the extinction o£ the mortgage. The only 
exception to this rule is in the case b£ agri- 
cultural land where a mortgagee inducts a 
tenant bona fide Bice a prudent owner of 
land in the usual course of management. 

11. The only case cited for the contrary 
view is Abdrrl Ghafoor . v. Lala Kunj Bihari- 
lal. Air 1957 All 346. This case, in fact, 
proceeds on its own peculiar facts. In any 
case, if it is taken to have laid down that 
merely because a tenant executes a rent 
deed in favour of the mortgagee, it would 
automatically result in the smxender of the 
lease taken from the mortgagor, it caimot 
be held to lay down a correct proposition of 
law; and I amee with the observations of 
Harbans Sin^ J., regarding this case made 
in UiJagar Ram’s case. 

12. After giving the . matter my careful 
consideration, I have come to the conclusion 
that; 

(1) A tenant of a mortgagor, after the 
mortgage, necessarily attorns to the mortm- 
gee and thereby becomes a tenant of the 
mortgagee, unless his tenancy has been put 
an encT to by the mortgagor at the time of 
effecting the mortgage. On the redemption 
of the mortgage, ho again is relegated to his 
position of a tenant of the mortgagor; 

(2) The mere execution of a rent-note by 
the tenant of the mortgagor in favomr of 
the mortgagee, after the mortgage has 
been effected, does not create a frem ten- 
ancy in favom of the mortgagee. But there 
is nothing to prevent the tenant to surren- 
der his earlier tenancy and enter into a fresh 
contract of tenancy with the mortgagee; and 
in each case, it wifi, have to be determined 
on evidence, whether a tenant of the mort- 
gagor did surrender his tenancy and obtain- 
ed a fresh tenancy from the mortgagee after 
the mortgage came into being; 

(3) That a tenant inducted by the mort- 
gagee remains a tenant during the continu- 
ance of the mortgage and on the redemption 
of the mortgage, me tenancy comes to an 
end; 

(4) ' That in the case of agricultural tenan- 
cies, proposition No. (3) does not absolu- 
tely hold good. There is an exception to it, 
namely, that the tenant of a mortgagee of 
agricultural land will continue to be its 
tenant even after redemption provided he 
has been inducted bona fide and in the like 
marmer as a pradent owner would have 
done for the proper management of Ae 
land. Even in such a case, the operation 
of the lease caimot extend beyond the period 
for which it was granted. No lease can be 
granted if tihere is an express prohibition in 
the mortgage deed. 

The onus to prove the exception is on the 
tenant and unless a clear case is made out 
in favour of the exception, the general rule 
will prevail. 

(5) That it is open to a mortgagor to per- 
mit the mortgagee to induct tenants even 


beyond the terms of the mortgage; and if 
the mortgagee does so, on redemption, they 
will continue to be the tenants of the mort- 
gagor. 

13. So far as the facts of the present case 
are concerned, the tenant was the tenant of 
the mortgagor. After the mortgage, he con- 
tinued to be the tenant of the mortgagee. 
There was no smrender by him of the ten- 
ancy he held under the mortgagor. All 
that happened was that he executed a fresh 
rent-note and agreed to pay 50 Naye 
Raise per mensem over and Aove the rent 
he was paymg to the mortgagor. There is 
no other evidence on the record which wfll 
indicate that he gave up the tenancy under 
the mortgagor and took up a new tenancy 
under the mortgagee. In this situation, it is 
not possible to hold that there was a sur- 
render by. the tenant of his tenancy under 
the mortgagor. In order to hold that a tenant 
has surrendered his existing lease, it must be 
shown that the earlier tenancy was put an 
end to and a new tenancy was created. The 
mere fact, that the same tenant has con- 
tinued as a tenant of the property and has 
only executed the fresh rent-note in favour 
of the mortgagee, will not automatically 
amoimt to surrender. 

14. As already observed, in the present 
case, no smrender can be spelt out from the 
execution of a fresh rent-note by the mort- 
gagor’s tenant in favour of the mortgagee. 
Therefore, on the redemption of the mort- 
gage, the tenancy of the tenant under the 
mortgagor will revive; and the relationship 
of landlord and tenant will not come to an 
end merely because the mortgage has been 
redeemed, 

15. For the reasons recorded above, this 
Mpeal must succeed. I accordingly allow 
the same and set aside the judgments and 
decrees of Courts below and maintaining 
the decree for redemption, direct that the 
mortgagor will only oe put in symbolical 
possession of the mortgaged property, the 
actual possession of the same remaining with 
the appellant, tenant of the mortgagor. In 
the circmnstances of the case, there wiU be 
no order as to costs. 

16. SHAMSHER BAHADUR T. : I agree. 

17. R. S. NARULA, J. ; I also amee. 

Appeal allowed. 
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Transfer of Properly Act (1882), Ss. 60 
and 111 — '.Mortgage of shop — Suit for 
redemption of — Tenant of mortgagee can- 
not resist — Tenant ceases to be tenant of 
property on redemption — — Rule that 
mortgagee’s tenant continues to be tenant of 
mortgagor on redemption relates to agricul- 
tural leases only. AIR 1970 Punj and Har 
104, Rel. onj AIR 1952 SC 205, Disting. 

. (Pi^a 6) 

Cases Referred: Chronological Paras 

(1952) AIR 1952 SC 205 (V 39) = 

1952 SCR 775, Mahabir Cope v. 

Harbans Narain Singh 4 

(1970) AIR 1970 Punj and Har 104 
(V 57) = S. A. No. 1 of 1967 
D/- 13-3-69, Jagan Nath v. Mittar 
Sain 6 

P. S. Jain, with N. C. Jain, for Appellant; 
G. P. Jain, G. C. Garg and S. P. Jain, for 
Respondents. 

D. IC. MAHAJAN J. ; This second appe^ 
is directed against the decision of the Addi- 
tional District Judge, Kamal, reversing, on 
appeal, the decision of the trial Cou^ • de- 
creeing the plaintiffs suit for possession of 
the shop in dispute. 

2. The shop in dispute was mortgaged 
with possession by Bal Kishan to Tara Chand 
under a registered deed of mortgage dated 
26th of August, 1952, to secure a sum of 
Rs. 2500. The mortgage amount was to 
carry interest at the rate of one percent per 
aimum and the income from the shop was 
to be adjusted towards interest during the 
continuance of the mortgage. The mortgagee 
was entitled to get the shop himself or give 
it on rent to some one else. On the same 
day, Bal Kishan executed a rent-note in 
favour of the mortgagee imdertaking to pay 
Rs. 200 per annum as rent. Bd Kishan 
sold equity of redemption to Dhani Ram, 
plaintiff, for Rs. 4,000 under a registered 
deed of sale dated 26th of February, 1965. 
Out of the sale consideration, a sum of 
Rs. 2,500 was left with the vendees for pay- 
ment to the mortgagee. 

3. The present suit was filed by the 
plaintiff for redemption of the shop on pay- 
ment of Rs, 2500 to Tara Chand. Deep Chand 
was impleaded as defendant No. 2 on the 
allegation that he was a tenant of defendant 
No. 1 since 1-4-1964. The suit was resist- 
ed by defendant No. 2 on flae ground that 
he cannot be dispossessed except in accor- 
dance with the provisions of East Punjab 
Urban Rent Restriction Ach as he was the 
tenant of the mortgagor, before the mortgage. 
The trial Court foimd that defendant No. 2 was 
net in possession of the shop at the time of 
the mortgage or prior to the mortgage and 
that he became a tenant of the shop some- 
.where in the year 1954; and that he took 
the property on rent from the mortgagee. 
In this view of the matter, the trial Court 
came to the conclusion that defendant 
No. 2 . being the tenant of the mortgagee^ 
his tenancy would come to an end with the 
redemption of the mortgage. Thus ihe 


plaintifFs suit was decreed for possession dj 
the shop in dispute. . 

4. Against this decision, an appeal was 
preferred by defendant No. 2, the tenant in 
the Court of tlie district Judg^ KamaL The . 
appeal was . heard by the Additional District 
Judge, Kamal; and the learned Additional 
District Judge, while affirming die finding 
of the tnal Court, that Deep Chand wm a 
tenant inducted by the mortgagee, reversed 
tlie decision of the trial Court on tlie ground 
that in view of the decision of the Supreme . 
Court in Mahabir Gope v. Harbans Narain 
Singh, AIR 1952 SC 205 the mortgagee's 
tenant continued to be a tenant of the mort- 
gagor on redemption. 

5. Against this decision, the present 
second appeal has . been preferred by the 
mortgagor. 

6. It is not now disputed that in view 
of our decision in Jagan Nath v. Mittar Sain. 
Second Appeal No. 1 of 1967 decided' to day, 
= (AJR 1970 Punj and Har 104) this 
appeal must succeed. We have held that 
the tenant of a mortgagee ceases to be a 
tenant of theproperty on redemption of the 
mortgage. The Additional District Judge 
lost sijmt of the fact that the rule, he appli- 
ed to decide the case against the mprtgagor, 
was a rule relating to agricultural leases. 

7. For the reasons recorded above, this 
appeal must succeed. The appeal is accord- 
in^y allowed; the judgment and decree of 
the lower appellate Court is set aside and 
that of the tnal Court , is restored; but there 
will be no order as to costs. 

8. SHAMSHER BAHADUR J. : I agree. 

9. R. S. NARULA J. s I too. 

Appeal allowed. 
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(A) Constitution of India, Art. 183(l)(c)^ 

Certificate of fitness — Substantial question 
of^ law — ■ Finding that umaily conduct of ap- 
plicants in meeting of Municipal Committee 
amounted to flagrant abuse of their position 
as municipal commissioners — Decision is 
On a matter of fact and no question of law 
is involved — OPunjab Municipal Act (3 of 
1911), S. 16). (Para 2) 

(B) Constitution of India, Art. 133(l){c) 
— Applications under — Removal of appli- 
cants from membership of municipality — 
Question whether State Government has 
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^ven reason for its order — High Court 
looking into executive file of the case to 
find what exactly was the order and as 
a fact finding it to be correct that it was sup- 
ported by reasons — It is a conclusion of 
fact — No question of law is involved — Ap- 
plications ^smissed. 1967 MPLJ 868 (SC), 
Disting — (Punjab Municipal Act (3 of 
1911) S. 16). (Para 3) 

Cases Referred: Chronolo^cal Paras 

(1967) Civil Appeal No. 657 (N) of 1967 

DA 17-8-1967 = 1967 MPLJ 868 (SC), 

Pragdas Umar Vaishya v. Union of 

India S 

R. S. Mittal, for Appellant. 

ORDER: This will dispose of two Supreme 
Court Applications Nos, 172 and 173 of 
1969 from our judgment, dated April 10,. 
1969, which was given in two separate ap- 
eals under Clause (10) of the Letters Patent 
y two separate applicants Bhagat Ram 
Patanga and Om Parhash Agniholri, 

2. The applicants conducted themselves 
in an unruly manner in a meeting of the 
Municipal Committee of Phagwara and on 
that account a show cause notice was given 
to either under the proviso to Section 16 (1) 
of the Punjab Municipal Act, 1911 (Punjab 
Act 3 of 1911), why either be not removed 
from the membership of the Municipality for 
having flamantly abused his position as a 
member of it. The applicants gave their 
replies to the show-cause notices. After that 
the State Government proceeded to remove 
tliem from the _ membership of the 
Municipality and to impose a dis qualification 
in the terms of Section 16 of the Act from 
contesting Municipal elections for a stated 
period. In the writ petitions by the ^pli- 
cants a learned Sin^e Judge was of the 
opinion that their conduct taken as such 
did not ammmt to flagrant abxise of their 
position as Mimicipal Commissioners. So 
^e writ petitions were accepted and the 
orders of the State Government were quash- 
ed. On appeals by the State Government 
against tire order of ttie learned Sinde 
Judge, a Special Bench came to the conclu- 
sion that me unruly conduct of the ^pli- 
cants did amount to flagrant abuse of his 
position by either as a mimicipal commis- 
sioner of the municipality. This we con- 
sider is a question of fact and no question 
of- law is involved. 

On a further argument on the side of the 
applicants that the State Government’s 
orders removing the apph'cants from the 
membership of the municipality did not give 
reasons for the decision of the State Govern- 
ment, the file of the case was looked into 
and it was found that the State Government 
had actually given reasons for its order, and, 
such an order- having been made in each 
case, a notification was issued in the terms 
of Section 16 of the Act removing each ap- 
plicant from the membership of me munica- 
pahty. So the appeals or the State Gov- 


ernment were accepted, and the petitions 
of the applicants under Article 226 of the 
Constitution were dismissed. These are two 
applications for a certificate of fitness for 
appeal to the Supreme Court by the appli- 
cants under Article 133 (1) (c) of the Consti- 
tution. The_ judgment is one of reversal, 
but no question of valuation in a case like 
this is involved. So what has to be seen is 
whether there is a substantial question of 
law involved on the basis of which the cer- 
tificate as prayed for can be given to each 
one of the applicants. Two arguments 
have been urged by die learned counsel, 
for the applicants. One argument is whe- 
ther the uiiiuly conduct of the type, about 
which at this stage there is no mspute, 
amounts to flagr^t abuse by either appli- 
cant of his position as a member of the 
municipahty, and the Bench has come to 
^e conclusion that it does, which, as stateck 
is a decision on a matter of fact and no 
question of law is involved. 

8. The only other argument urged by the 
learned counsel for the apphcants is that we 
could not look into the executive file of the 
State Government to discover reasons for 
its decision. In this respect reliance is plac- 
ed on Pragdas Umar Vaishya v. Union of 
Ind^ Civil Appeal No. 657 (1^ of 1967, 
decided by the Supreme Court on August 17, 
1967 (SC) hut ttat was a case under the 
Mineral Concession Rules, 1960, in which 
tiieir Lordships held that a speaking order 
was necessaiy because an appem was provid- 
ed against that order. There is no such ap- 
peal provided against the orders that were 

E questioned in the petitions of the present ap- 
ucants. On the facts, the case is no parallel, 

: was not that the executive file 
was looked into to reconstruct reasons in 
support of the orders of the State Govern- 
ment. The executive ffle was seen to find 
what exactly was the order of the State 
Government and whether it was supported by 
reasons, and this we found as a fact to be 
correct. In each case the order was there 
and in each case the reasons were given this 
again is a conclusion of fact. So no ques- 
tion of law is involved. 

4. On the consideration as above the twd 
applications have to be dismissed hut today 
two miscellaneous applications C. M. Nos. 
1587-C & 1588-G of 1969 have been listed 
and the learned counsel for the apphcants 
says that the main applications should also be 
disposed of and that is why the main appli- 
cations have been considered and arguments 
with regard to the same have been heard. 
The two Supreme Court Applications Nos. 
172 and 173 of 1969 for the reasons already 
stated, stand dismissed and with that the 
two miscellaneous applications also come to 
be dismissed. There is, however, no order 
in regard to costs. 

Applications dismissed. 
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FULL BENCH 

S. B. CAPOOR, R. S. NARULA AND 
H. R. SODHI, JI. 

Dr. Kartar Singh Rai, Petitioner v. State 
of Punjab and another. Respondents. 

Civil Writ No. 1981 of 1968, DA 4rll- 
1968. 

(A) Constitution of India, Arts. 309, 310 

Financial sanction for the post upto cer- 

fein date — Post stands abolished on that 
date — • No sanction of council of Minis- 
ters is required for abolition. 

Where the sanction of the financial autho- 
rity for a certain post was only upto certain 
date, and the incumbent had already 
vacated that post before that date, the post 
stands automatically abolished on the expiry 
of the date upto which it was sanctioned 
and it cannot be said that sanction of the 
Council of Ministers is required for the 
abohtion. (Para 20) 

(B) Constitution of India, Article 309 ^ — 

Pimjab Services (Appointoaent by Promotion) 
Rules (1962), Ct. 2 — Scheduled post — ^Post 
of Additional Director, Health Services, thou^ 
not mentioned in Schedule is a Scheduled 
post — Since it was super-time scale post it 
is not to go on the basis of seniority but 
on the basis of merit — Seniority womd be 
considered only where merits are equal — ‘ 
Method of selection indicated — Held that 
in the instance case method adopted was 
proper — AIR 1987 SC 1910, Ref. (Punjab 
Civil Medical Service Class I (Recruitment 
and Conditions of Service) Rules (1940), Rule 
9.2); (Paras 21, 22, 26) 

(C) Constitution of India, Arts. 226, 311 
— Representation by the petitioner officer 
against appointment of respondent another 
officer to the post in preference to pettioner, 
addressed to Chief hfinister, Punjab — - Pre- 
sident’s Ride in Punjab when office notes 
were put up before Secretary of the Depart- 
ment — Representation ordered to be filed 
by Secretary — - It caimot be said that Sec- 
retary had mala fide intention in withhold- 
ing representation from the Chief Minister. 

OPara 32) 

(D) Constitution of India, Arts. 15, 16 — 
Scope and applicabdily — . Temporary ap- 
pointment to special post — Appointment of 
person already in service — • Rule of seniori- 
ty not observed. — No rules for appoint- 
ment framed — Post not advertised — » Arti- 
cle 16 held not contravened. 

Per Majority (Narula J. contra). 

Where the temporary post of Additional 
Director of Health Services was created to 

S ‘'i an under-study to the Director of 
services, and the officer appointed to 
the post was eventually to take over from 
the Director of Health Services, the fact 
that no rules were framed or the fact that 
the post of Additional Director of Health 
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Services was not advertised ;would hot con- 
travene Article 15 or 16. AIR 1966 . SC 
1942 and AIR 1962 SC 602, Distinguished. 

(Paras 29, 31) 

Per Narula, J. (Contra.) 

In the matter of appointment^ what Arti- 
de 16(1) guarantees is an equal opportunity 
to all dtizens to wply for appointment 
under the State, and to be considered for 
that appointment. The word “appointment” 
in Article 16 includes promotion to higher 
posts. Selection for appointment in Govern- 
ment service has got to be on a competitive 
basis and tiiose whose past service is firee 
from blemish can certaimy be said to be 
better qualified for Government service than 
those vmose record was not free from any 
blemish. The State can either by appropriate 
le^lation under Article 809 or the Consti- 
tution or by statutory rules framed under 
the proviso to that Article restrict the eligi- 
bility of dtizens for appointment to any par- 
ticular post by prescnbing the essential qua- 
lifications and possible disqualifications etc. 
So long, however, as neither any qualifica- 
tions or disqualifications are laid down for 
a post by any enactment or statutory rules 
nor (in tne absence of any statute or statu- 
tory rules) have the same been laid down by 
the executive order of the appropriate au- 
thority, every dtizen, who is prima facie 
qualified for any post or public service is 
entitled to his fundamentar right under Arti- 
cle 16(1) of tiie Constitution which majr in 
this reject be said to consist of two distinct 
legal rights, viz. : 

(i) the right to make an application for 
any post under the Government; and 

(ii) the right to be considered on the 
merits for the post for which an application 
has been made. 

“Equal opportunity” in Art 16 does not 
mean getting the particular post for which 
a number of persons may have been consi- 
dered, and so long as the aggrieved person 
was given consideration along with others, 
and had been given his chance, it cannot be 
said that he had not had equal opportunity 
along with others who may have been select- 
ed in preference to him. The fact that the 
Government may make its choice in a parti- 
cular way cannot be said to amount to dis- 
crimination against the applicant who was 
duly considered but not appointed. Similarly 
mere seniority does not confer a ri^t for 
selection for a hij^ier post The fundamen- 
tal right guaranteed by the Constitution is 
not onlv to make an application for a post 
imder the Government, out the further, right 
to be considered on merits for the post for 
which an application has been made. Of 
course, the right does not. extend to being 
actually appointed to the post foir which an 
application may have been made. Supreme 
Court case law Referred to. (Para 42) 

Held that what happened in the instant 
case was that the petitioner had exercised 
half of his fundamental right under Article 
16(1) by submitting his application for ap- 
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ointment to the post but the Government 
ad infringed the second part : of the peti- 
tioner s fimdamental right to be considered 
on merits for the post for which” he had ap- 
plied. AIR 1966 SC 1942 (p. 1945, Para 7), 
Rel. on. (Para 42) 

The executive has the power to make ap- 
pointments and lay down conditions of ser- 
vice without mal^g rules in that behalf 
tmder the proviso to Article 309; and by 
so doing the guarantee under Articles 15 
and 16 would not be breached. If selection 
and appointment to a post is made in accord- 
ance with the rules framed under Article 
309, no question of violation of Article 15 
or Article 16 would arise. Even if no such 
rules are framed, the guarantee of Article 16 
of the Constitution would not be infringed if 
the Government advertises the post and the 
conditions of service for appointment thereto 
and then makes a selection out of all the 
eligible persons who haves submitted their 
applications for the post. 

(Para 42) 

Though no reason was mven for not con- 
sidering the petitioner at the relevant time, 
the main reason for the State which had 
been given, i.e. about the petitioner having 
been far junior to respondent, was wholly 
irrelevant for purposes of Article 16 of the 
Constitution, particularly when the post was 
not meant or intended to be filled in exclu- 
sively from the medical side and the said 
post was a new post. (Para 42) 

The question of seniority comes in the 
matter cu selection to a post only if two can- 
didates for the post are otherwise found to 
be equal. Seniority cannot be used as a lever 
for creating inequality between two eligible 
candidates for a selection post. AIR 1967 SC 
1910, Rel. on. (Para 42) 

The fimdamental right under Article 16 of 
the Constitution would become wholly illu- 
sory and would be reduced to a mockery if 
the Govfemment could be permitted to say 
that in a particular case they had made up 
their mind to appoint a particular person to 
a newly created post for any reason whatso- 
ever, and that, therefore, they refused to 
consider the written application of another 
duly qualified and ehgible person merely 
because he was at one time junior to the 
person sought to be ^pointed though he 
may be better qualifiea and may have had 
a cleaner service record. Article 16, does 
not confer a right on any one to be appoint- 
ed to any particular post. The only rights 
of a citizen are: (i) to apply and (ii) to be 
considered on merits. The latter part of the 
petitioner’s fundamental right has been clear- 
ly infringed in this case. (Para 44) 

(E) Constitution of India, Articles 162, 
311, 16 — Scope — Right of Govt, in mat- 
ter of appointment and promotion of offi- 
cers, extent of, indicated. 

Per Sodhi, J.; The State Govern- 
ment in the exercise of its executive 
power under Article 162 has a right 
to make appointments to various o£B- 
ces and grant promotions from time to 
1970 P. & H./8 ni G— 42 


tiine as it might think proper. A Govern- 
ment servant Jiolds his office during tiie 
^easure of the President or the Governor of 
me_ State, as the case may be, and the only 
limitations laid down on the exercise of that 
povyer of the Government are as given in 
Article 311 or Article 16. „ No Government 
servant holding a civil service post under the 
Union or the State can be dismissed or re- 
moved^ or reduced in rank except by the 
authority by which he was appointed and 
^at too after an enquiry in which he has 
been giveri a reasonable opportunity of be- 
ing heard in respect of the charges against 
him and when it is proposed to take some 
action on the basis of that enquiry he has 
been given a further opportunity to make a 
representation against me proposed penalty. 
.Article 16 forms part of the same code of 
constitutional ^arantees as given in Arti- 
cles 14 and 15 of the Constitution of India 
^d supplements them. It is only one of the 
instances of the application of the general 
rule of equality so far as services imder tiie 
State or the Union are concerned. Thi^ 
guarantee of equahty in the absence of any 
statutory rules relating to selection to a post 
by departmental promotion is violated only 
where the appointing authority brings in arbi- 
trariness in the exercise of its executive power 
and denies to any individual officer in the 
same class and similarly situated his right to 
be considered for that post, AIR 1960 SC 
384, Rel, on. 

It is a prerogative of the competent au- 
thority to give an officer promotion or re- 
fuse the same provided it does not act in 
the exercise of its executive power in an 
arbitrary manner. This guarantee of equali- 
ty under Articles 14, 15 and 16 of the Con- 
stitution, does not take away the ri^t of 
the Government to pick and choose proper 
persons when it is intended to fill up a civil 
post from out of a member of ofiBcers. It is 
a mistaken approach to think that in case of 
every appointment or recruitment to a ser- 
vice or promotion, the State should first in- 
vite applications. AIR 1956 SC 520, Rel. on; 
AIR 1962 SC 602 and AIR 1962 SC 1704 
and AIR 1966 SC 1942, Disting. 

(Paras 59, 64) 

Cases Referred: Chronological Paras 
(1967) AIR 1967 SC 1910 (V 54) = 

1968-1 SCR 111, Sant Ram Sharma v. 

State of Rajasthan 27, 42, 43 

(1966) AIR 1966 SC 1942 (V 53) = 

1966-3 SCR 682, B. N, Nagarajan v. 

State of Mysore 29, 42, 63, 64 

(1963) AIR 1963 SC 649 (V 50) = 

(1963) Supp 1 SCR 439, M. R. Balaji 
V. State of Mysore 42 

(1962) AIR 1962 SC 602 (V 49) = 

(1962) 3 SCR 187, &ishan 
Ghander Nayar v. Chaihnan Central 
Tractor Organisation 30, 42, 62 

(1962) AIR 1962 SC 1704 (V 49) = 

(1963) 1 SCR 437, High Court Cal- 
cutta V. Amal Kumar Roy 42, 61 

(1960) AIR 1960 SC 384 (V 47) = 

(1960) 2 SCR 311, AU India Station 
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Masters and Assistant Station-Master’s 
Association Delhi v. General Manager 
Central Railways ’58 

(1956) AIR 1956 SC 520 (V 43) = 

1956 SCR. 357, Banarsidas v. State 
of Uttar Pradesh 42, 59, 60 

■ Anand Swaroop (R. S. Mittal, with him), 
for Petitioner; H. L. Sibal and Abnasha 
Singh, for Respondent No. 1 (The State); 
J. N. Kaushal and H. L. Soni, for Respon- 
dent No. 2. 

CAPOOR J. : The petitioner in this writ 
petition tmder Article 226 of the Constitu- 
tion of India is Dr. K. S. Rai. The petition 
was originally presented on ISth September, 
1966, and was admitted on the 16th 
September, 1966. The respondents to the 

E etition were (1) State of Punjab and (2) 
ir. K. Moti Singh, Officiating Director Health 
Service, Punjab, Chandigarh. The prayer 
was for the issuance of an appropriate writ, 
direction or order quashing the orders of the 
Government (Respondent No. 1) dated the 1st 
of January, 1966, abolishing the post of 
Deputy Director, Research and Medical 
Education (hereinafter referred to as, D. D. 
R. M. E.) reverting the petitioner to the 
post of Professor, Forensic Medicine as also 
the order of the Government dated the 27th/ 
29th April, 1966, appointing Respondent 
No. 2 to the newly created post of Addi- 
tional Director of Health Services and for a 
direction to the Government to consider the 
case of the petitioner for appointment to the 
latter post and for consequent promotion. On 
the 22nd of August, 1966, Respondent No. 
2 was appointed substantively to the post of 
Director of Health Services, Punjab yierein- 
after referred to as D. H. S.) and the peti- 
tion was allowed to be amended. The am- 
ended petition dated the 3rd of October, 
1966, challenged the substantive appoint- 
ment of Respondent No. 2 to the post of 
D. H. S. also. 

2. Both the respondents have submitted 
written statements opposing the petition and 
numerous affidavits by one or other of 
the parties have been allowed to be placed 
on the record from time to time with the 
result tliat the record has become quite bulky. 
There is, however, little dispute about the 
facts. The petitioner was. (see Annexure 
R. 2/17) appointed in officiafiig capacity in 
the Punjab Civil Medical Service II (here- 
inafter referred to as P. C. M. S. II) on the 
I5th February, 1949, and was confirmed in 
that Service on the 15th February, 1951. 
There was also Provincial Civil Medical Ser- 
vice I and the departmental head of both 
tiiese services was tlie Director of ' Health 
Services. These cadres provided the per- 
sonnel both for medical education and gene- 
ral medical services in the State. In the 
year 1959 for the first .time a separate direc- 
torate for Research and Medical Education 
was created and Dr. Tulsi Dass was appoint- 
ed as the first Director, Research and Medi- 
cal Education in the grade of Rs. 2500-3000 
p.m. The post of Deputy Director, Research 


and Medical Education was created in the 
year 1961 and by order of the Punjab Gov- 
ernment dated the 4th January, 1962, (An- 
hejoire R.- 2/5) Dr. Dipak Bhatia, Chief Medi- 
cal Officer-, Chandigarh, who according to 
the final gradation list of P. C. M; S. Class I 
and II as published in the notification dated 
the 7th December, 1963, issued by the In- 
tegration Department (copy Annexure R. 2/ 
4) was shown at Serial No. 1, was appointed 
to that post in the scale of Rs. 1500-60-1800/ 
75-2100 plus a non-practising allowance of 
Rs. 400 p.m. Respondent No. 2 was at No. 9 
of the Joint Seniority List mentioned above. 
The grade of D. H. S. was at that time only 
Rs. 1800-100-2000. Dr. Jagdish Singh was 
holding charge of the post of D. H. S. un- 
til his death on the 25th December 1962. 
Respondent No. 2, who was then officiating 
as Deputy Director ■ (Medical Health Ser- 
vices) in the scale of Rs. 1300-50-1500 was, 
vide Annexure R. 2/15 dated the 31st Decem- 
ber, 1962, appointed, -to hold the current 
charge of the duties of the post of Director, 
Health Services, Punjab, pending . ffiling of 
that vacancy on a permanent basis. Dr. Dipak 
Bhatia, on the 14tn February, 1963, was ap- 
pointed , as permanent D. H. S. relieving 
Respondent No. 2 of the current charge. On 
the 29th March, 1963 (vide copy Aimexure 
I), the teaching cadre of the medical colleges 
of the State was separated from the general 
cadre of the P. C. M. S. though P. C. M. S. 
officers were eligible for being appointed 
to the teaching cadre also. In this teaching 
cadre, &e revised grade of the Associate 
Professors was Rs. 800-50-1400 and the 
petitioner in the year 1963 was working as 
Associate Professor in the Medical College, 
Patiala. 

3. Consequent on the appointment of 
Dr. Bhatia as D. H. S., the post of D. D. 
R. M. E. fell vacant and by order of the 
Governor of Punjab dated the 24th August; 
1963 (Aimexure IH) the petitioner was ap- 
pointed against the vacant post as Officer 
on Special Duty, at Chandigarh in his exist- 
ing scale of pay. ■ A copy of the Punjab 
Government letter (Annexure IV) shows that 
the petitioner was holding charge as Officer 
on Special Duty and the post of D. D. R. 
M. E. w^ls held in abeyance. It was even- 
tually decided to advertise the post of D. D. 
R. M. E. throu^ the Punjab Public Service 
Commission and the advertisement in that 
connection is Annexure A. 1. According to 
tlie advertisement, tliis was a special post in 
Class I and was temporarily sanctioned up 
to 28th February, 1964, but was Hkely to 
be retained on permanent basis eventually. 
It was to be made pensionable if made per- 
manent and the period of probation of the 
selected incumbent was to be tvvo years. It 
was further stated in the advertisement that 
the incumbent might be considered for the 
post of D. R. M. E. Punjab on merits along 
with others in due course if and when such 
post fell vacant. ' Another condition was that 
the services of the incumbent could be ter- 
minated on one month’s notice on either 
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side till tlie incumbent was confirmed. The 
pay was Rs. 1500-60-1800/75-2100 and the 
essential qualifications were- as follows; 

(i) M, B. B, S. with distinguished acade- 
mic career; ' 

(ii) Must be registered with a State/Cen- 
tral Medical Council; 

(iii) Post-graduate qualifications e.g. M. D. 
or M. S. or M. R. G. P. or F. R. C. S. 

(iv) 10 years administrative/Professional/ 
teaching and Research experience; 

(v) 15 years standing in the profession; 

(vi) Adequate Imowledge of IRndi or Pun- 
jabi. 

4. The duties of the post were to assist 
the Director, Research and Medical Educa- 
tion, Punjab in the administration of his 
office and other Medical Institutions in tlie 
jPunjab State under his control at Chandi- 
garh. This had a special reference to the 
Post-graduate Medical Institute which was 
being set up at Chandigarh. One important 
condition was that the candidates serving 
imder the Union/State Government will not 
be entitled to any benefits of their past ser- 
vice under their respective Government. 
Presumably on account of this discouraging 
rider, only three persons (including the peti- 
tioner) applied for the post and the petitioner 
was selected by the Public Service Commis- 
sion. He actually joined as D. D. R. M. E. 
on 31st August, 1964, but this was in 
an officiating capacity and according to the 
memorandum dated the 31st of August, 
1964, (copy Annexure A/2), the Govern- 
ment req^ed that a report on his work 
and conduct should be submitted with his 
personal file immediately on completion of 
one year’s service to enable Government to 
decide whether or not he may be allowed 
to continue to officiate in that capacity be- 
yond one year. 

5. Dr. Tulsi Dass was pressing the Gov- 
ernment for being reheved from the post of 
D. R. M. E. and the petitioner’s main miev- 
ance is that while the resignation of Dr. 
Tulsi Dass was under the consideration of 
the Government, the Secretary Health (who 
at the relevant time was Mrs. Serla Grewal, 
I. A. S.) evolved a scheme to deprive the 
petitioner of the post of D. D. R. M. E. as 
also of his future prospects of promotion. The 
grievance has been put in sub-paragraph (‘x’) 
of paragraph 23 of the petition in me follow- 
ing words: 

“the whole sequence of events and ac- 
tions taken by the Administrative Depart- 
ment since the submission of proposal by 
the Secretary, Health for amalgamation of 
the two Directorates, shows that the Admin- 
istrative Department was acting with ulter- 
ior motive namely to remove the petitioner 
from his rightful place in order to pave the 
way for bringing Dr. K. Moti Singh to the 
position of Director, Health Services, which 
he could not have attained in the ordinary 
way. The impugned orders are thus mala 
fide.” 

6. As stated in the petition, the salient 
features of the propos^ which the Secretary, 
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Health submitted in her note dated the 
11th November, 1965, with a view to amalga- 
mate the directorate of Health Services and 
the directorate of Research and Medical Edu- 
cation, were as follows; 

(i) Abolition of the post of D. R. M. E; 

(ii) Replacement of the post of D. R. M. 
E.. by a new post of Joint Director Medical 
Education in the grade of 1800-2000 (Regu- 
lar grade of D. H. S.) plus non-practicing al- 
lowance as allowed to all senior posts in 
Medicial Colleges; 

(iii) reduction of the post of D. D. R. M. 

. 

(iv) filling up of the vacant post of Assis- 
tant Director (Training); 

(v) establishing a convention that when 
the D. H. S. is from the General Cadre, the 
Joint Director will be from the College 
Cadre and vice-versa. 

7. It was fmther stated in the petition 
that on 15th December, 1965, the Health 
Minister Shrimati Om Prabha Jain did not 
dgree with the proposal submitted by the 
Secretary, Health in toto but she ordered 
that — 

(i) a post of Additional Director be created 
in me grade of 1800-2000 plus non-practis- 
ing allowance; 

(ii) the Additional Director should be held 
exclusively responsible for administrative 
matters to the Administrative Department, 

(iii) the post of D. R. M. E. and D. D. 
R. M. E. should not be abolished completely; 

(iv) the Finance Department should be 
approached for sanctioning the post of 
Additional Director with an assurance that 
at one time only one of the three posts viz. 
D. R. M. E., D. D. R. M. E. or Additional 
Director Medical Education will be, filled. 

8. The next day, that is, on the 16th 
December, 1965, the Health Minister dis- 
cussed the case with the Chief Minister who 
agreed with tlie arrangement suggested by 
her but even before the post of Additional 
Director Medical Education was sanctioned 
by the Finance Department and against the 
specific orders of the Chief Minister the 
Administrative Department abolished the 
post of D. D. R. M. E. and on the 1st 
Januaiy, 1966, (vide Annexure T)’) passed 
an order to the following effect : — 

(i) Upgrading of the post of Associate 
Professor of Forensic Medicine Government 
Medical College Patiala, to that of the Pro- 
fessor, Forensic Medicine in the scale of 
Rs. 1000-75-1600 plus Non-Practising Allow- 
ance with effect from 1st January, 1966. 

(ii) Transfer of the post of the Pro- 
fessor, Forensic Medicine, Medical College, 
Patiala, to the P. G. I. Chandigarh, w.e.f. 
1st January, 1968. 

(iii) Appointment and posting of Dr. Rai 
(the petitioner) to the post mentioned at (ii) 
above w.ei. 1st January, 1966, at Rs. 1560 
per mensem i.e. Rs. 1525 per mensem as pay 
plus Rs. 35 personal pay (inclusive of Non- 
Practising Allowance) to be absorbed in the 
next annual increment when it falls due; and 
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;.(iv) the holding of the additionsJ charge 
of the post of Deputy Medical Superintendent 
P. G. I. to be vacated by Dr. Kashyap, by 
Dr. Rai w. e. f. 1st iTanuary, 1966, without 
aditional remuneration; 

9. On 17th December, 196S, a news-item 
appeared in the Press that the posts or 
D. R. M. E. and D, D. R. M. E. ai'e to be 
abolished and are to be replaced by a new 
post of Additional Director Hemth 
Services or work pertaining to Medical 
Education. The petitioner then wrote 
on the 20th December, 1965, a letter 
(copy Annexure ‘E’ to the petition) in which 
he pressed his claim for appointment as 
Additional Director Health Seiwces (Medical 
Education). However, when the post of 
Additional Director, Health Services, w^ 
eventually sanctioned for a period of six 
months by the Government’s orders dated 
the 27th/29th April, 1966, (cojjy Annexure 
‘F to the petition), the petitioner s application 
was not even considered by the Government 
but Respondent No. 2 was appointed to 
that post. 

The petitioner made a representation 
(copy Annexure ‘G’) against that appoint- 
ment to the Chief Minister on the 11th May, 
1966, and the Chief Minister called for the 
comments of the Ad mini strative Department. 
These comments did not reach him till he 
relinquished his office on the 5th July, 
1968. The petitioner then made another re- 
presentation dated the 12th/14th July, 1966, 
(copy Annexure ‘H’) to the Governor of the 
Punjab and on the 12th of August, 1966, 
al'^o made a request to the Governor for a 
personal hearing but these representations 
were ignored. Dr. Dipak Bhatia on getting 
an appointment in the Government of India, 
relinquished the post of D. H. S. and Res- 
pondent No. 2 was, by notification of the 
Punjab Government, dated tire 22nd of 
Au^st, 1966, appointed substantively to the 
post of D. H. S, The main grounds, on which 
the appointment of Respondent No. 2 to the 
post or A. 'D. H. S. and his promotion as 

D. H. S. is challenged, are as follows: 

(i) The proposals of the Secretary, Health 
for the abolition of ihe post of D. D. R. M. 

E. and for the creation of the post of 
A. D. H. S. were not, as required by 
the Rules of Business of the Punjab Govern- 
ment Part II, brouglit for consideration of 
the Council of Ministers. 

(ii) The post of A.D.H.S. was created to 
look after Medical Education for which there 
is a separate cadre and this post had to be 
filled by someone belonging ' to Medical 
Education cadre and Respondent No. 2 who 
was in general cadre was not eligible for 
this post. 

The petitioner, on selection by the 
Public Service Commission for appointment 
as D.D.R.M.E. in the grade of 1500-2100, 
became- senior to Respondent No. 2 who at 
that toe was in -tiie grade of 1800-1600.. 

(iv) Since, the new post of A.D-H.S. was 
intended to replace D.R.M.E. & D.D.R.M.E. 
the essential qualifications laid down for the 


post of D.D.B.M.E. should be deemed to be 
essential quahflcatioris for the post of A.D. 
H.S and Respondent No. 2 did not possess 
those qualifications. 

(v) While advertising the post of DD.R. 
M.E. the PubHc . Service Commission gave an 
assurance that the incumbent of the post 
may be considered for the post of D.R.MiE.. 
on merits along with others and so, the 'ap- 
pointment of Respondent No.. 2 to the post 
of Additional Director Health Services: (Medi- 
cal Education) was a breach of this assur- 
ance. 

(vi) There were serious allegations reflect- 
ing on the moral character of Respondent 
No. 2 vide D. O. letter No. 4200-IHBI-62/ : 
19157, dated the lst/4th May, 1962, written 
by Secretary to Government, Punjab, Medi- 
cm to Respondent No. 2. 

(vii) The impugned actions of Government 
promoting Respondent No. 2 as A.D.H.S. 
and subsequently apj^ointing him as D.H.S. 
were not only rqala fide but by not consider- 
ing the claim of the petitioner to these posts, 
the guarantee of , equal opportunity granted 
under Article 16 of the Constitution of India 
had been violated. 

10. The written statements of the two 
respondents opposing the petition were on 
similar lines, ft xvas pointed out that after 
the amalgamation of Medical Department and 
Punjab Health Department in the year 1948, 
there was only one department namely 
Punjab Health Department, ihe Head of the 
Department of which was Icnown as Direc- 
tor, Health Services. P.C.M.S. cadre con- 
sisted of P.C.M.S. Class I and Class H and 
incumbents on the post of Professors were 
not P.C.M.S. Class I although they were. 
Class I officers. The petitioner’s contention 
that only the Professors of Medical Colleges 
were appointed as D.H.S. was denied and 
two instances — ^that of Dr. P. C. Dutta and 
Dr. Jagdish Singh who were both Civil 
Surgeons and who were respectively ap- 
pointed as D. H. S. on 18th February, 1950, 
and 1st of November, 1956, respectively were 
cited. It was stated that Dr. Dipdc Bhatia 
was appointed to the post of D.H.S. with 
effect from 15th March, 1963, by selection 
in view of his being the senior-most Officer 
on tlie cadre of P.C.M.S.I. For ^pointment 
to the post .of D.H.S., no qualifications/ex- 
perience were laid down. The doctors both 
on general side and teaching side were con- 
sidered for this post and me best suitable 
man was selected. 

It was stressed that when the petitioner 
was appointed as Associate Professor of 
Forensic Medicine with effect from 5th 
September, 1960 in a temporary post he con- 
tinued to hold his lien in P.C.M.S. II and 
since he had hot so far been . confirmed 
against any of the posts in the teaching cadre 
he continued to hold his lien in P.C.M.S, II 
cadre though he was given pro forma promo- 
tion with effect from 25th/26th April, 1964, 
in P.C.M.S. Class I in an officiating capacity. 
The post of Professor against which he was 
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appointed from 1st January, 1966, was also 
temporary and hence the petitioner did not 
hold any hen in the teaching cadre. 

, Respondent No. 2 on the other hand had 
been promoted to P.C.M.S. I with effect 
from 54 July, 1949, and was confirmed in 
P.C.M.S, 1 with effect from 5th July, 1950, 
had been promoted to selection! grade at Rs. 
1300 with effect from 4th Februa^, 1962, 
and promoted as Deputy Director (Medical) 
with effect from 24th May, 1962 in the scale 
of Rs. 1350 — 50— -1600. He was confirmed 
as Deputy Director (Medici) with effect 
from 14th October, 1963. Apart from hold- 
ing the current charge of the duties of D.H.S. 
from 25th December, 1962, to 14th February, 
1963, Reqjondent No. 2 also officiated as 
D.H.S. Punjab from 13th January, 1964, to 
31st March, 1964 in the scale of Rs. 1800- 
2000 while Dr. Dipdc Bhatia was away_ on 
study tom' abroad. Dming the latter period, 
another post of Additional D.H.S. in the 
scale of Rs. 1800-2000 was created for Res- 
pondent No. 2. Respondent No. 2 was, after 
the appointment of Dr. Dipak Bhatia to a 
post in the Government of India the senior- 
most officer in P.C.M.S.I. A reference was 
made to the P.C.M.S. Class 1 (Recruitment 
and Conditions of Service) Rules, 1940, ac- 
cording to Clause 8 of which, the seniority 
of the members of the service was to be 
determined by the dates of their confirmation 
in the service and on the basis of the com- 
parative records of service of the petitioner 
and Remondent No. 2, it was asserted that 
Respondent No, 2 was indisputably senior. 
In fact it was pointed out that the petitioner 
was in the seniority list of P.C.M.S, officers 
58 steps below Respondent No. 2. 

11. In the return by Respondent No. 1, it 
was admitted that no specific order for the 
abolition of the post of D.D.R.M.E. had been 
issued by the Government. It was, however, 
denied that the approval to the creation or 
the post of A.D.H.S. had to be obtained 
from the Coimcil of Ministers. This was not 
necessary when the post of A.D.H.S. was 
created for a period of six months only. This 
post was created for aU the administrative 
work of the department and not for looking 
after the medical education side only. 
Though there was no requirement that tins 
post was to be filled from the teaching side 
only, nevertheless, senior teachers were con- 
sidered for the post but none of them was 
willing to accept it. The petitioner was not 
considered because he was very junior in the 
list of professors. 

So far as the allegations regarding the im- 
moral character of Respondent No. 2 are 
concerned it was stated that they were refut- 
ed by Respondent No. 2 in his letter of the 
ISth May, 1962, and not only no further 
action was talcen against Respondent No. 2 
on the basis of these allegations, but only a 
few days later he was promoted as Deputy 
Director (Medical). So far as the allegations 
of mala fide are considered, they were con- 
troverted and on the other hand it was stated 


that Government had always been giving 
favourable treatment to the petitioner. 

_ 12. As regards the various representa- 
tions made by the petitioner against the, im- 
pugned promotions of Respondent No. 2, it 
was stated that these representations were 
in due course considered and rejected. 

13. The petitioner’s allegations of mala 
Bde against the Secretary, Health may first 
be considered. 

His contention is that he was pressurised 
or duped by the Secretary to accept the ap- 
pointment as Professor of Forensic Medicine 
with additional charge of Deputy Medical 
Superintendent of the Post-graduate Institute, 
Chandigarh (hereinafter referred to as the 
P.G.I.), the Secretary’s hidden object being 
to give undue promotion to Respondent 
No. 2 at the expense of the petitioners claim 
to be appointed as A,D.H.S. Since, accord- 
ing to die petitioner’s claim, the mischief 
started with Secretary’s note dated the 11th 
November, 1965 (copy Annexure VH) that 
note requires to be reproduced in its entire- 
ty: 

“This case related to the application of 
Dr. Tulsi Das asking Government to accept 
resignation. H.M. is aware that several 
times Dr. Tulsi Dass over the last year and 
a half has put in his request for quitting 
Government service and we have been per- 
suading him to defer his desire from time to 
time. 1 invite H.M.’s kind attention to her 
note dated 27-8-1965. Thereafter, Dr. Tulsi 
Das was called by C.M. and it appears from 
the noting of the Special Secret^ to C.M. 
that Dr. Tulsi Das had agreed to stay on. 
The P.U.C. indicates, however, that he did 
so on account of the emergency and now 
that a Cease Fire has been announced he 
wishes to quit service. The work done by 
Dr. Tulsi Das in the field of medical educa- 
tion has been outstanding and it is due to 
his efforts that the P.G.I. which we see it 
in the form today has come about, Keeping 
(in mind) the valuable services he has render- 
ed, we have from time to time been strongly 
insisting that he should not go away. But Dr. 
Tulsi Das appears to be adamant and imder 
no circumstances wishes to stay, I have had 
occasion to talk to him several times and till 
now was iust treating the matter casually 
and thought he could be brought round. My 
final talk with him has given me the impres- 
don that he does not want to stw aiw longer 
in Government service and would hke to oe 
relieved. ThouA we value Dr. Tulsi Das’s 
worth and would not like him to go away 
yet it is not good to keep an imwiUing 
worker especially when a man of Dr. Tulsi 
Pas's calibre has spent the major portion of 
his life in work and now wante to retire for 
taking up professional work of his own. 
Under these circumstances I would suggest 
that in the interest of work it is high time 
we take a decision and I would say that we 
should now accept his resignation and allow 
him to go away. The question of posting a 
substitute, in my opinion, does not arise as 
Dr. Tulsi Das was brought in solely for the 
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purpose of creating the P.G.I. and organizing 
medical education in the State. Formerly, 
the medical colleges and the field jobs were 
under the control of one officer i. e. Direc- 
tor Health Services. With the P.G.L now 
having been properly set up and a full time 
senior officer (senior than the present D.H.S.) 
is holding charge of the Director of the 
P.G.I. in the scale of Es. -2500 — 100 — 3000,' 
getting the maximum of the scale vrith a 
specisd pay of Rs. 500 i.e. Es. 3500 in aH, 

I feel, ttierefore, that, we can do away with 
the job of D.R.M.E. and declare the Direc- 
tor, P.G.I. as Head of the Department as 
that he could address communications to Gov- 
ernment direct. This will remove the Direc- 
tor’s grievance of delay taking place at 
certain levels when he could corremond 
direct with Government. In view of the 
emergency when we have been called upon 
to surrender so many posts and the Legis- 
lature as well as the public being hi^y 
critical of the top heavy administration, I 
think we may abolish the post of D.R.M.E. 
and in its place create a post of Joint Direc- 
tor Medical Education in the grade of 
Rs. 1800-2000 plus N.P.A. as private prac- 
tice/N.P.A. is allowed to all posts in Medi- 
cal Colleges (the regular grade of D.H.S.) 
and make him in conjunction with D.H.S. 
The post of Deputy Director Research and 
Medical Education (1500-2100 scale) can, 
therefore, also be reduced as there will be 
no longer any need to have a separate' office 
to deal with the work of the P.G.L The cleri- 
cal staff of the D.R.M.E. already sits in the 
office of fte Director, P.G.I. and can put up 
the papers now to the Director of P.G.I. 
The Joint Director, Medical Education can 
supervise the training programmes of para- 
medical staff as well as look after the meffi- 
cal education in the colleges and to assist 
him we are already .filling the post of Assis- 
tant Director (Training) for this purpose. The 
convention can be established that when the 
D.H.S. is from the General Cadre, the Joint 
Director will be from the College Cadre and 
vice versa. In the past the Director of Health 
Services has been incharge of medical educa- 
tion as well as general medicine and in all 
other parts of the county there is no such 
post or D.R.M.E. We will be going back to 
normalcy if this proposal is accepted. How- 
ever, the post of Joint Director, Medical 
Education is justified on the ground of ex- 
pansion having taken place in the field of 
medical education i. e. the increase in the 
number of medical colleges as well as the 
huge step up in the training programmes of 
medical education. At the time or the laying 
of the foundation stone of the P.G.I., Dr. 
Nayar emphatically urged the State Govern- 
ment to amalgamate the offices of the Direc- 
tor Research and Medical Education and the 
Director Health Services, as she felt to 
separate teaching from general practice was 
a great hindrance to the turnout of medical 
graduates for field work. Our recent ex-perl-' 
ence has shown that medical graduates had 
been reluctant to going out in the field and 
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they went to seek jobs as they are not given , 
suitable training and orientation for. field 
work. Recentiy, imder the direction of H.M. 

I have already requested the Medical Faculty 
of Punjab UniversiW to introduce necessary 
amendments for mafang the teaching of pre- 
ventive and social medicines as an examina- 
tion ’ subject at the University level. - The 
amalgamation of the office of the D.R.M.E. 
and D.H.S. would further strengthen the 
relations of the experts in the fidd as well 
as in the medical institutions the need for 
tumiog out medical graduates for the rural 
areas. Once there is one Director incharge 
of both wings there will be no difficulty in 
getting the programmes orientated to the 
needs of the field as well as to the colleges 
and a proper balance wiU then be maintain- 
ed. I have informally discussed this with 
H.M. and my views indicated above are 
based upon my discussions with the techni- 
cal people. The details of. this scheme can be 
worked out after a decision to retire Dr. Tulsi 
Das is taken and H.M. can call me as well 
as D.H.S. to' give her the detailed outlines. 
I would like to bring to H.M.’s notice that 
when the late Dr. Jagdish Singh died while 
working as D.H.S. the question arose as to 
what should be the set up of Health Ser- 
vices in the State. At that time the decision 
was that both the Directorates should be 
merged but the matter was deferred to a 
later date and it was felt that the amalgama- 
tion should come about when the P.G.I. has 
been properly set up. In my opinion, the 
stage has now been reacned when the ■ 
P.G.I. can be suitably and effectively handl- 
ed by the Director or the P.G.I. himself with 
his term of senior colleagues, we could dis- 
pense with the post of D.R.M.E. as well as 
D.D.R.M.E. and in its place as indicated 
above have a Joint Director Medical Educa- 
tion and an Assistant Director (Training) in 
the scales of Rs. 1800-2000 and Rs. 750- 
1250, respectively. The latter post already 
exists.” 

14, The Health Minister Shrimati Om 
Prabha Jain in her note of 13th November, 
1965, felt inclined to agree with the Secre- 
tary’s proposal but wished to consider the 
matter further. These notes were seen by the 
Chief Minister and the Health Minister on 
the 29th of November, 1965, directed that 
Dr. Tulsi Das’s resignation may be accepted. 
The next note by the Secretary Health dated 
the 1st of December, 1965, is Annexure VHI 
and so far as it is relevant, omitting the 
eulogistic reference to Dr. Tulsi Das, is as 
follows : 

‘T have subsequently discussed with H.M. 
die proposed set up after the retirement of 
Dr. Tulsi Das and she has been pleased to ac- 
cept my proposals. She informally discussed 
the matter in my presence with D.H.S. also. 
It was' generally agreed that the Joint Direc- 
tor Medical Education would be declared 
independent of the D.H.S, for the day to day 
administration of medical colleges but would 
be responsible to the Director, Health Serr. 
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vices in his overall capacity for carrying and 
formulating of medicm policy of the State. 

If H.M. approves then we may formaUy 
move the F. D. for the creation of the post 
of Joint Director Medical Education in the 
scale of Rs. 1800-2000 plus N.P.A. as it is 
admissible to doctors in the medical colleges 
in case they are not indulging in private 
practise as any one who wiU come from the 
Mediccd College will be deprived of the 
practice and he should, therefore, be com- 
pensated as we are doing in the case of 

C. M.Os. on the general side. Once this is 
done we can also at the same time abolish 
the post of D.R.M.E. and D.D.R.M.E. The 

D. D.R.M.E. who belongs to the generd 
cadre would be posted by D.H.S. suitably in 
some district. Government will have to issue 
a notification amalgamating the office of 
D.R.M.E. and that of D.H.S. I understand 
that D.R.M.E. had borrowed 3-4 members 
of the staff of the P.G.I. for carrying on the 
administration relating to this institute. In 
the order we shall indicate that this staff 
stands reverted to the Director, P.G.I. who 
would also by a separate notification be 
declared as Head of the Department and 
would function directly under the Govern- 
ment. I place below the personal files of the 
7. senior officers in the Medical Golleges who 
can be considered for appointment as Joint 
Director Medical Education. They are as 
under : — 

1. Dr. Amarjit Singh, Principal Medical 
College, Patiala. 

2. Dr. Y. Sachdeva, Principal, Medical 
College, Amritsar. 

3. Dr. Inderjit Dewan, Principal, Medical 
College, Rohtak. 

4. Dr. Ram Parkash Malhotra, Professor of 
Medicine. Medical College, Amritsar. 

5. Dr. Man Singh Nirankari, Professor of 
Ophtlialmology, Medical College, Amritsar. 

8. Dr. Ramji Das, Professor of Anatomy, 
Medical College, Patiala. 

7. Dr. M. S. Grewal, Professor of Pharma- 
cology, Medical College, Patiala. 

As regards Dr. Amarjit Singh, since he is 
retiring in a year’s time we may not con- 
sider him. In the case of the others we may 
make a formal request and find out whether 
any of them is %vi]ting to come to the Direc- 
torate on the job of Joint Director.” 

14-A. Since the decision had been taken 
to abolish the post of D.D.R.M.E., a question 
arose as to what would happen to the peti- 
tioner. In the ordinary course he would 
revert to the post of Associate Professor of 
Forensic Medicine, Patiala, which he had 
held before he was brought to Chandigarh 
as Officer on Special Duty to discharge the 
duties of D.D.R.M.E. but such a course 
would have meant a substantial monetary 
loss to him. The notes on the files abundantly 
establish that far from trying to put the peti- 
tioner donm, the Secretary, Health and 
others concerned in the matter were anxious 
that he should not revert to the lower ap- 
pointment at Patiala and that his pay should 
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be protected. The petitioners representation 
dated the 20th December, 1965, for being 
considered for the post of A.D.H.S. reached 
the Secretary Health on 22nd December, 
1965, but earlier to this viz., on the 20th 
December, 1965, the petitioner was called 
by the Secretary Health to her office (vide 
the petitioner’s additional affidavit dated the 
20th April, 1967) and was told of the im- 
pending abolition of the post of D.D.R.M.E. 
It appears that during those days the post 
of Deputy Medical Superintendent of the 
P.G.I. Hospital at Chandigarh was vacant 
and on account of certain financial implica- 
tions that post was to be filled on or before 
the 1st of January 1966. The way found to 
protect the pay of the petitioner as well as 
to keep him at Chandigarh was that the post 
of Associate Professor of Forensic Medicine 
was up-graded to that of Professor of Foren- 
sic Medicine with grade of Rs. 1000-1600 
instead of Assqciate Professor in the grade of 
Rs. 800-1400 and the incumbent along with 
the post be transferred temporarily to 
Chandigarh and made to work at Chandigarh 
for organising the proposed Medical Collego 
to be set up there and also discharging the 
duties of Deputy Medical Superintendent. 
This position was put personally by Dr. 
P. N. Chuttani, Dean of the P.G.I. to the 

g etitioner on the 21st December, 1965, and 
e then gave his letter of acceptance per- 
sonally to Dr. Chhuttani who, as would be 
clear from the letter (copy Annexure IX), 
gave the petitioner’s letter to Mrs. Grewm 
and she marked the case on the same day 
viz., 21st of December, 1965 to her Deputy 
Secretary Shri B. S. Ojha. Mrs. Grewal was 
to proceed on tour and the Deputy Secertary 
submitted his note (copy Annexure X) direct 
to the Health Minister. This note displays 
the anxiety of the Department to help the 
petitioner. It is as follows : 

“H.M. may kindly peruse copy of SM Ws 
note dated 23-12-1965 at pages 47-48 ante 
recorded by her in pursuance of the former’s 
instructions on the file relating to the appoint- 
ment of D.M.S. at P.G.I. S.H.B.I.’s note at 
pages 49-51 ante mves the background about 
Dr. Rai’s case. A decision having been taken 
to keep the post of D.D.R.M.E. in abeyance 
and the intention being to abolish it. Dr. Rai 
is naturally feeling considerably upset. He 
would be losing the post carrying a scale of 
Rs. 1500-2100 although he has been doing 
good work. But his mievance notwithstanit 
ing, the decision has oeen taken to amalga- 
mate the two Directorates in the larger 
interests of the department. Improved insti- 
tutional arrangements must claim preference 
to individual cases for betterment. As such 
D.D.R.M.E.’s post cannot be retained. 

2. As pointed out by SHBI, the correct 
technical position is that Dr. Rai having 
exercised his final option to revert to the 
general cadre in 1963 holds a lien on PCMS 
II post. He was given pro forma promotion 
to PCMS I last year and now his salary 
there would be Rs. 800 in the scale of 
Rs. 7.50-1250. If Dr. Rai has to be adjusted. 
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he can correctly speaking be adjusted only in- 
PCMS I at Rs. 800 p. m. However, he has 
put in his request placed below at flag ‘F* 
for giving him the' grade of Rs. 1000-1600, 
i. e. a Professor s grade on the ground that 
if he had continued as Associate Professor 
in Forensic Medicine he would have become 
Professor by now. When in 1963, the pro- 
posal for making him Professor in Forensic 
Medicine was mooted, it was revealed that 
he was short of about ten months prescribed 
experience and after that he has done 
teaching only for about two months. So tech- 
nically again he is not qualified to hold the 
post of Professor in Forensic Medicine. How- 
ever, in view of the fact that Dr. Rai has 
done good work and earned good reports 
during his term as D.D.R.M.E. and that 

§ ost is being abolished in the interest of the 
epartment. Dr. Rai’s request deserves a 
sympathetic consideration. He became D.D. 
RM.E. after competing for the post through 
P.S.G. He has a certain merit. So there is 
considerable justification for appointing him 
as Professor in Forensic Medicine. The pre- 
cedents of Doctors Ohri, Chug and Dhillon 
are available who were made Professors by 
relaxing the conditions of teaching experience 
(they were given the desimation immediately 
and pay of the post on their completing the 
teaching experience). Strictly speaking Dr. 
Rai should also be treated like-'wise. But as 
I have mentioned earlier his request deserves 
special sympathetic consideration. We may 
agree to appoint him as Professor in Forensic 
Medicine at Medical College, Patiala, by 
upgrading the existing post of Associate Pro- 
fessor Forensic Medicine in the grade of 
Rs. 800-1400 to Rs. 1000-1600 the case for 
relaxing the condition of teaching experience 
can be got regularised through the Special 
Selection Committee which is being separa- 
tely reconstituted under H.M.’s orders for 
three months pending the reversion of the 
posts in medicm colleges to the pmvieW of 
the P.S.C. 

3. We have to start an Under-Graduate 
College attached to P.G.I., Chandigarh, and 
Dr. Rai’s administrative experience will come 
in handy in starting it. Therefore, the pro- 
posal as verbally approved by SMWPHM/ 
CM is that Dr. Rai on being appointed as 
Professor in Medical College Patiala may be 
transferred along with his post temporarily to 
Chandigarh and made to work in the P.G.I. 
on organizing the Under-Graduate College 
and also discharging the duties of Deputy 
Medical Superintendent. This would result 
in economising the post of D.M.S. carrying 
a pay scale of Rs. 1000-1400. Dr. Rai is 
quite -willing to accept this arrangement. 

4. In his application at flag ‘F’ Dr. Rai 
has requested that his present pay be pro- 
tected. He is drawing Rs. 1560 in the grade 
of Rs. 1.500-2100. As his present pay is in 
an officiating capacity A.D. is not compe- 
tent to protect it._ Perhaps this can be pro- 
tected with a roecial relaxation given by F.D. 
It may be ordered if it is desired to protect 


bis pay, F.D.'s concurrence may be sou^t 
for fixing his pay at Rs. 1560 inclusive of 
N.P.A. in the grade of Rs. 1000-1600. 

5. S.M.W. has personally desired the 
undersigned to put up the case to . H.M. 
strai^tway as C.M. has spoken to her on a 
couple of occasions about this case the last 
being on 22-12-65 and H.M. has also order- 
ed that we should finalise this arrangement 
quickly so that Dr. Rai is able to start look- 
ing after the duties of D.M.S., P.G.I. in 
addition -with effect from 1-1-1966. As point- 
ed out by S.H.B.I. the post to be created 
carries a scale higher than Rs. 800 and C.M.’s 
formal concurrence is necessary, but as C.M. 
has himself desired that this should be pro- 
cessed quickly, we may at this stage pre- 
sume his approval and obtain ex post facto 
formal approval later on.” 

15.' The Health Minister in her note of 
24th December, 1965, also observed that 
they had to be sympathetie towards the peti- 
tioner -who should not be put to any sub- 
stantial finaneial loss and recommended that 
Finance Department should accept the pro- 
posals made by the Deputy Secretary. The 
Finance Minister discussed the case with the 
Health Minister, her Secretary and Director 
Medical and in his order of the 27,th Decem- 
ber, 1965, referred it to the Finance Depart- 
ment. The Deputy Secretary, Finance in his 
U. O. No. 14063-FDI-65, dated the 31st 
December, 1965, (copy of which also forms 
part of Amnexure VIH) agreed to the pro- 
posal for abolition of the post of D.R.M.E. 
and D.D.R.M.E. and the creation of the post 
of A.D.H.S. in the grade of Rs. 1800-2000 
and in that connection agreed to the follow- 
ing arrangement : 

(i) Upgrading the post of the Assistant 
Frofessor, Forensic, Medicine, Government 
Medical College, Patiala to Ihe post of the 
professor. Forensic Medicine .(Rs. 1000-1600 
plus NPA) w. e. f. 1-1-66. 

(ii) Transfer of the post of the Professor, 
Forensic Medicine, Medical College, Patiala 
to the P.G.I. Chandigarh w. e. f. 1-1-1966; 

(iii) appointment and posting of Dr. Rai 
to the post mentioned at (ii) above w. e. f. 
1-1-1966 at Rs. 1560 p. m. i. e. Rs. 1525 
p. m. as pay plus Rs. 85 personal pay (ih- 
cltisive of NPA) to be absorbed in the next 
annual increment when it falls due; and 

(iv) the holding of the additional charge of 
the post of the Deputy Medical Superinten- 
dent, P.G.I. to be vacated by Dr. ICashyap, 
by Dr. Rai w. e. f. 1-1-66; without additional 
remuneration.” 


16. It was ■under these circumstances 
that the order of the 1st of January, 1966 
(copy 'Annexure whereby the sanction of 

the Governor of Punjab to the above 
arrangement approved by the Finance 
Department, was issued. The notings and the 
sequence of events as mven above establish 
beyond shadow of doubt that the Secretary 
Health, the Health Minister and the Finance 
Department of the Punjab Government were 
anxious that the petitioner should be kept 
at Chandigarh ■without any financial loss to 
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Viim and it is a travesty ot facts "to say, as 
urged by the petitioner, that the Secretary 
or the . other officers of the Health Depart- 
ment were out to harm him and damage , his 
chances of promotioni Keeping in view the' 
comparative^ low position as regards the 
seniority which the petitioner held in the 
P.C.M.S., all his legitimate aspirations should 
have .been satisfied by the order of 1st of 
January, 1966 thou^ not the overweening 
ambitions of the petitioner. 

17. It is important to remember in this 
connection that it was four months later 
ffiat the post of A. D. H. S. was created and 
filled and it would be twisting the facts to 
argue that witffi a view to by-pass the peti- 
tioner’s supposed claims for appointment as 
A. D", H. S. he iwas deceived into accepting 
the post of Professor of Forensic Medicine 
with additional charge of the duties of De- 
puty Medical Superintendent of the P. G. I. 
Hospital at Chandigarh. 

17A. We have, therefore, no hesitation 
in rejecting the allegations or mala fide as 
altogether baseless.. 

18. Mr. Anand Sarup, the petitioners 
learned counsel then argued that the mere 
fact that the petitioner’s application of the 
20th December, 1965 (copy Annejcure ‘G’) 
was not considered when the appointment of 
Respondent No. 2 to the post or A. D. H. S. 
was made would make that appointment bad 
as it involved denial to the petitioner of the 
equal opportunity guaranteed imder Article 
16 of the Constitution of India. 

The position taken up in the written state- 
ment is that the petitioner was too jimior 
to be considered for that appointment. While 
in the gradation list of P. C. M. S. I. as on 
the 16th August, 1966 (copy Annexure R. 2/ 
18), as pointed out on behalf of the respon- 
dents, the petitioner’s position was at No. 58, 
it is stated that according to the gradation 
list of the teaching staff of the Medical Col- 
leges as stood on 1st March, 1966 (Annexure 
R. 2/12), die petitioner was at No. 56. On 
the question of seniority the contention by 
the petitioner’s learned counsel is that he 
was no longer in P. C. M. S. and by the 
notification of 1st January, 1956, he was a 
permanent professor in the teachhig. cadre. 

Both the submissions are incorrect. Though 
the petitioner was serving on the teaching 
side ne had not lost his hen in the substan- 
tive post in the P. G. M. S. This is apparent 
from the pro forma supplied by the petitioner 
himself to the D. R. M. E. (copy Annexure 
X) the heading of which is Recruitment to 
P. C. M. S. I. In this he gives the date of 
his entry in P. G. M. S. II as 15th February, 
1949, and confirmation in that 'service on the 
15th August, 1950. Against the question 
“Whether opts for retention in the teaching 
cadre or would like to revert to P. C. M. S. 
General I Cadre?” the petitioner’s reply is 
“would like to revert to general cadre, tm- 
less promoted as Professor with effect from 
5-9-62. the date on which I have become 
eligible for such a promotion and thus my 


inter se seniority in college cadre restored, 
which has been upset by recent promotion 
of Assistant Professors as Professors.” The 
request to revert to P. C. M. S. General Cadre 
was repeated in petitioner’s letter dated the 
SOth April, 1963 (Annexure REP/19) in case 
he was not to be appointed as Professor. 
In the letter dated August 7;, 1963 from D. 

R. M. E. to Secretary Health (at page 371 
of the Paper Book), a proposal was made 
for appointing the petitioner as Officer on 
Special Duty. In tins letter, it was observed 
that since the post of D. D. R. M. E. had 
been vacated by Dr. D. Bhatia, D. R. M. E. 
had been on the look out of a suitable offi- 
cer for appointment against this post. It 
was further observed that the request of the 
petitioner to relinquish the charge of the 
Associate Professor of Forensic Medicine at 
Patiala had been accepted by the Govern- 
ment and he would prove useful as D. D. R. 
M. E., but since he was not senior enough 
to claim scale of that pay, the Government 
may consider him for appointment as offi- 
cer on Special Duty in that post for a period 
of six months in the first instance. This shows 
the special circumstances in which the peti- 
tioner got the promotion on which he mainly 
bases his claim for appointment as A. D. H. 

S. and eventually promotion as D. H. S. The 
Chief Minister’s note approving the D. R. M. 
E.’s proposal is dated the 16th Au^st, 1963, 
and also mentions that the petitioner had 
opted for reversion to the general line. In 
fact the petitioner himself, as late as the year 
1967, gave himself out as an officer in the 
P. C. M. S. This is clear from the particulars 
furnished by him in his application to the 
Union Public Service Commission for the- 
post of Superintendent Central Hospital, As- 
ansol. One of the columns in the applica- 
tion form is 11-A “If you have, at any time 
been employed, give details including those 
of present employment if any”. Under 
this column, the petitioner describes him- 
self “P. C. M. S. n, P. C. M. S. I.” Under 
the column “Full reasons for leaving the pre- 
vious service, his reply is “still continuing”. 
Thus, the plea advanced by the learned coun- 
sel as to his having somehow got out of the 
P. C. M. S. appears to be only for the pur- 
pose of this case. 


19. In this connection it was also sub- 
mitted that die petitioner’s appointment as 
Professor of Forensic Medicine was in a per- 
manent capacity but this submission is equal- 
ly imwarranted. Reliance was placed on let- 
ter No. 8095-IHBIV-65/4g048 dated the 17th 
December, 1965, from the Secretary to Gov- 
ernment, Punjab Medical and Health De- 
partment to the Director, Research and Medi- 
cal Education Punjab. The subject is “Con- 
tinuance of the posts for the department of 
Forensic Medicine at the Government Medi- 
cal College Patiala for the year 1966-67 
(technically new scheme other than plan). 

It was argued that according to Rule 2.46 
of the Civil Service RtJes, a permanent post 
is defined as one sanctioned without Emit 
of time and hence the post of Professor in 
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the department of Forensic Medicine was to 
be treated as permanent post. 

Annexure Vll at page 361, 

Book is enclosure of Annexure KEF/ 10 at 
page 219 of the Paper Book and there is no 
post of Professor of Forensic Medicine accord- 
ing to that enclosure. There is only a post 
of Associate Professor of Forensic Medicme 
in Govemment Medical College, Patiala, for 
the year 1966. Annexure REP/ll-A in fact 
shows that the post of Professor of Foren- 
sic Medicine in Patiala Medical College was 
made permanent as late as in October 1966, 
which is after the filing of the writ peti- 
tion. Thus, the position taken up by the 
respondents that wnen the impugned appoint- 
ment was made, the substantive post of the 
petitioner was on the general side in the P. 
C. M. S. II and not on the teaching side 
and that he had not even been confirmed in 
P. C. M. S. I., is correct. It cannot be 
gainsaid that the petitioner was far junior in 
the P. C. M. S. to respondent No. 2 who 
at the time of the impumed appointment 
was at No. 1 of the gradation list of the P. 

C. M. S. while the petitioner was at No. 59. 

20. Mr. Anand Sarup in the alternative 
argued that the petitioner must at the time 
of the impugned appointment be deemed to 
be holding the post of D. D. R. M. E. be- 
cause, as admitted in the return, specific 
orders for the abolition of that post had not 
been passed by tlie Govemment until the 
writ petition was filed. It is said that this 
post could not be abolished without obtain- 
ing the orders of the Council of Ministers. 

The argument is misconceived. Admitted- 
ly, financial sanction for the post of D. D. 
R. M. E. was only up to 28th of Febmary, 
1966. The petitioner had vacated the post 
of the D. D. R. M. E. when on 1st of Janu- 
ary, 1966, he accepted the appointment of 
Professor of Forensic Medicine. This ap- 
pointment, as the note from the Finance 
Department shows, was consequential to the 
abolition of the posts of D. R. M. E. and 

D. D. R. M. E. So in effect and for all prac- 
tical purposes, the posts of D. R. M. E. and 
D. D. R. M. E. stood abolished. 

21. It was then submitted by Mr. Anand 
Sarup that the post of A. D. H. is admit- 
tedly super time-scale of the P. C. M. S. 
and selection had to be made on the basis 
of merit and not of seniority. He referred 
to notification dated the 20th January, 1962, 
of the Punjab Govemment (copy Annexure 
R. 2/6) whereby Punjab Services (Appoint- 
ment by Promotion) Rules, 1962, were 
published. They were made by the Governor 
of Punjab in exercise of the powers conferred 
by Article 309 of the Constitution of India, 
Scheduled Post, according to the definition 
given in clause 2 meant a post specified in 
tlie Schedule appended to these rules. 
Clause 3 provided that when appointment to 
any Scheduled Post was required under the 
Service Rules to be made by promotion, 
then, notwithstanding anything to the con- 
trary contained in such rules, the appoint- 
ment by promotion to such post shml be 


made by selection on merit and no person 
shall be entitled to claim as of right promo- 
tion to such post on the basis of seniority. 
One of the posts in the' Schedule is that of 
Director, Health Services. Punjab and there 
are also two posts of Deputy Director, 
Health Services. Even thou^ the post of 
Additional Director, Health Services is not 
mentioned in the Schedule, it may be taken 
that since it was a super time-scale post it 
Was not to go on the basis of seniority 
alone but merit was guiding factor. 

22. In the P. C. M. S. Class I (Recruit- 
ment and Conditions of Service) Rules, 1940, 
(Annexure R. 2/2), also it is stated in Rule 
9.2 that promotion to the selection grade 
shall be made strictly by selection and no 
member of the service shall be entitled as 
of right to such promotion. It would, there- 
fore, be correct to say that promotion to the 
post of A. D. H. S. which was above the 
selection grade would also be by selection. 

The method of selection is indicated in 
the instructions issued by the Punjab Gov- 
emment in the year 1956 (copy Annexure V) 
according to which when . the question of 
promotion to, selection posts arises, a list of 
officers should be drawn up and selection 
will be confined to first three candidates for 
the vacancy and if the selection has been 
made that does not mean that the other two 
become unsuitable. For the next vacancy 
another slab of three will be formed and 
the two who were not selected for the first . 
Vacancy will necessarily have to be included 
in that slab. We have now to see what 
method was adopted in making the promotion 
to the post of D. H. S. previous to the ap- 

? ointment of Respondent No. 2 as D. H. S. 

he then Chief Secretary Shri Kahlon in his 
note dated tlie, 4th February, 1963, dealt 
with the case for appointment of a new Dire- 
ctor of Health Services in succession to . 
late Dr. Jagdish Singh. Four doctors from 
the directorate and four firom the medical 
education side were considered as being eli- 
gible in order of seniority for the appoint- 
ment. The Chief Secretary noted that the 
doctors on the educational/research side 
were unvriUing to come over to the directo- 
rate for executive and a dmini strative jobs and 
it would, therefore, be correct and justified 
to select a Director of Health Services from 
among the people on the directorate side 
who are used to and are well in, in practice, 
xvith the working of this side. He_ recom- 
mended Col. D. Bhatia for the appointmen^ 
inter alia noting that he had also worked 
as D. D. R. M. E. That appointment^ was 
approved by the Finance Minister in his 
note dated the 7th February, 1963. 

23. The method adopted for selection to 
the post of A. D. H. S. was, as the note 
dated the 22nd April, 1966, by the Secre- 
tary, Health (copy Annexure XI) indicate^ 
in accordance with past precedents and 
quite fair. That note is as follows: 

“As desired by HM and in view of the 
fact that we have agreed to release Dr. Bha- 
tia for going to the Govemment of India, 
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it has become imperative to fill up the post 
of Add. Director of Health Services which 
since the amalgamation of the offices of 
DRME and DHS we had kept pending. This 
post of Addl. Director of H^th Ser^^ces 
which is in the scale of Rs. 1800-2000 plus 
NPA at the rate of 25 per cent of pay sub- 
ject to a maximum of Rs. 400 p.m., HM 
will remember was earmarked for an officer 
from the medical college side. Accordingly 
the first seven doctors in order of seniority 
were addressed to find out whether they 
would be keen for this job. Replies at PUG 
I-ITI will indicate that none of them is 
keen for this post. However, when later on 
Dr. Bhatia’s release came up for considera- 
tion then I informally talked to Dr. Yudh\ir, 
the seniormost doctor from the medical col- 
lege side as well as Dr. Inderjit Dew'an, 
whether either of them would be willing to 
come as_ DHS. Both of them have refused. 
Dr. Yudh\ir refused because he does not 
find this job to his liking as his interest is 
in the field of Surgery. I even held out the 
Imre to him of getting the same scale of pay 
as we had given to Dr. Bhatia i. e. Rs. 2500- 
8000 but he totally refused. Dr. Inderjit 
Dewan with whom I had discussed the mat- 
ter refused to come as DHS on the scale of 
Rs. 1800-2000 plus NPA but said that he 
would be prepared to consider if he w'ere 
given Rs. 2500-3000. This in my opinion 
woiild not be acceptable to FD as Dr. De- 
wans o^vn line is not so profitable as to 
enable him to earn the amormt which he asks 
for in his own line even. The case of Dr. 
Yudhvir is different as he is already enjoy- 
ing a private practice of Rs. 5000 p.m. 
Similarly Dr. Bhatia who w’as given this 
special pay scale was given the same for con- 
sideration of his excellent performance m. 
his own profession and to compensate him 
for Iris private practice he was given this 
personal grade. Further, in view of all 
mese difficulties, we may give up the idea 
of posting any one from the college side as 
Additionm DHS. The question now arises 
as to whom w'e should post as the person 
who vviU be posted on this job, wall ultimately 
have to take over from Dr. Bhatia when the 
two new States are formed and at that time 
we will have to consider the posting again 
of an Additional DHS because the two new 
States wall be each having a separate Head 
of the Department and it would be easier 
^en to allot the DHS designate as well as 
the Additional DHS to each of the tw'o 
respective States. In the meantime, how- 
ever in order of seniority Dr. Moti Singh is 
the seniormost Deputy Director to be con- 
sidered for the post of Additional DHS. I 
place below his personal file at flag T)’ which 
HM may kindly glance through herself. It 
contains both good as well as bad remarks. 
However, to be fair to Dr. Moti Singh, since 
his posting as Deputy Director from 1962-63 
onwards he has earned very good reports 
and even the reports of one or two years 
earlier speak very highly of him. Taking 
into consideration the considerable field 


e:q)erience of Dr. Moti Singh as W'eU as the 
grasp of ofiice w'orlting at the Directorate 
under_ the present circumstances, I feel we 
should try him out as Additional DHS and 
see^ how he fares in the next 3-4 months by 
which time "we shoidd be in a position to 
decide whether he woidd take over as DHS 
from Dr. Bhatia. In mv opinion he will be 
able to do his job well as he officiated as 
DHS in the absence of Dr. Bhatia on two 
occasions during mj' tenure and I found 
his work quite satisfactorj'. It will be notic- 
ed that the grade of Additional DHS is 
Rs. lSOO-2000 plus NPA while originally the 
grade of Director is Rs. 1800-2000. It 
would be very anomalous to post the Ad- 
ditional DHS and give him l^A and not 
give him the same when he becomes the 
DHS. In aU fairness, therefore, we may get 
NPA sanctioned for the post of DHS in the 
grade of Rs. 1800-2000 also specially in 
view of the fact that all Directorate Officers 
now both Assistant Directors/Deputy 
Directors are in receipt of NPA. If this is 
decided then we may post Dr. Moti Singh 
as Additional DHS as under-study to Dr. 
Bhatia noth immediate effect in the pay- 
sale of Rs. 1800-2000 plus NPA and move 
the case for attaching NPA to the original 
grade of DHS also. It appears now that the 
jobs at the Directorate are no longer attrac- 
tive to the doctors on the Medical education 
side. The coordination at the Directorate 
level so far as Medical education is con- 
cerned is verj' vital and essential and it was 
with that end in view that we amalgamated 
the two wings and created a separate post 
of Addl. DHS in the office of the DHS. With 
none of the doctors from the college side 
%villing to come over, we have not been 
able to achieve that coordination. As has 
been discussed in nw earlier note, extracts 
of w’hich are available at pages 3-4 ante, I 
feel that the medical colleges being big in- 
stitutions should function to a large extent 
on an independent basis but to effect coordi- 
nation in the matter of policy as W'eU as in 
recruitment of doctors and training of other 
para-medical personal, some coordination at 
the Directorate level is called for. It was 
with this end in view that I suggested the for- 
mation of a State Level Committee compris- 
ing of Secretary, Health as Chairman and 
the DHS and the three Principals of the Col- 
leges as members to function to sort out the 
iniportant policy matters. This Committee 
will still continue to function. As to how 
we_ should get coordination in the matter of 
training programmes of colleges linked up 
at the Directorate level, I feel that we may 
designate one of the Principals as Ad\'iser 
on Medical Education whose role should be 
to advise the DHS as well as the Govern- 
ment on problems relating to medical educa- 
tion and how the w'ork could be coordinated 
at the Directorate level. This Ad\'iser could 
address Government as well as the DHS and 
effect coordination in the execution of policy 
matters concerning the medical colleges. To 
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my mind, I feel that the seniormost man 
though is Dr. Amarjit Singh, yet more pro- 
gressive one is the next senior person Dr. 
Yudhvir who could act as a Medical Adviser. 
In the Ministry of Health, Government of 
India, also there is the institution of an Ad- 
viser on Medical Education and I thinlc the 
pmrpose would be served if we desiraate 
Dr. Yudhvir as Adviser on Medical Educa- 
tion and give him some suitable honorarium 
for this job. This ^vill ensmre the same pur- 
pose as was envisaged by having a separate 
post of Additional DHS. We can see how 
this arrangement functions and if it functions 
weU we can abolish the post of Additional 
DHS which was originally meant only for 
a college side doctor. In view of the im- 
pending re-organization, considerable eco- 
nomy will have to be effected and I think 
this arrangement will be more suitable as 
by so doing we will be mving up the post 
of Additional DHS and oruy giving him some 
honorariiun for acting as Adviser. The num- 
ber of colleges would be reduced also in 
the respective States and there the Medical 
Adviser would not have any difficulty in 
advising both the Government as well as 
the DHS on problems relating to medical 
education. I may here lilce to emphasise 
that it \vill be improper for us to have the 
post of Additional DHS to continue to exist 
in the Directorate without getting someone 
from the college side to man this post. 
Therefore, the above arrangement has to be 
thought out as it will be irregular, in my 
opinion, to post someone from the general 
side as Additional DHS. The arrangement 
which I have suggested above will be only 
a stop-gap as shortly with re-organization 
and Dr. Bhatia going awav we will be able 
to abandon the post of Additional DHS and 
will have only one post of DHS in the scale 
of Rs. 1800-2000 plus NPA,” 

24. Dr. IC. Moti Singh was already in 
tile field of choice as the Chief Secretary’s 
note of 4th February, 1963, would show and 
the promotion of senior-most Deputy Director 
to the post of A. D. H. S. was obviously in 
the natural and normal course. In fact, if 
the Secretary, Health Department was actuat- 
ed by any motive to favour Respondent No. 
2 at the expense of the petitioner she would 
not have referred to the unfavourable re- 
marks in the personal file of respondent No. 
2 prior to the year 1962. 

25. In the note of 22nd April, 1966, the 
Health Minister Shrimati Om Prabha Jain on 
the same day ordered the promotion of res- 
pondent No. 2 as A. D. H. S. and observed 
that the question of retaining the post of 
Additional Director (Medical Education) may 
be left over to the respective State Govern- 
ments and that post need not be filled up 
when respondent No. 2 became D, H. S, 

26. It is, therefore, established that the 
Secretary Health Department in her note of 
22nd April, 1966, had considered the claims 
of those in the field of choice. It wlU also 
show the circumstances in wMch preference 


in making the appointment was given to ah. 
officer from the general side rather than 
that from tihe education side. There is, 
therefore, no force in , the submission made 
on behalf of the petitioner that the appoint- 
ment should have been restricted to a doctor 
from the college side. Since the post of 
D. R. M. E. as well as D, D. R. M. E. were 
no longer in existence when the appointment 
of respondent No. 2 as A., D. H. S. was 
made,, the petitioner cannot derive any sup- 
port from the observations made by the 
Public Service Conamission while advertis- 
ing the post of D. D, R. M. E, that the in- 
cumbent of the post may be considered for 
the post of D. R. M. E. oh merits along 
with others. 

Respondent No. 2 who had worked in 
the post of Deputy Director Health Services 
for a number of years and had even been 
confirmed in that post had obviously the 
qualifications to be appointed as A. D, H. S. 
and as already observed Government had at- 
tached no importance to the imsubstantiated 
allegations about immoral character of res- 
pondent No. 2. It would also be futile to 
argue that the petitioner who was in the 
gradation list at No. 59 on the general side 
and at No. 56 on the teaching side, was in 
the possible field of choice. This disposes 
of the various grounds on which the 
petitioner challenged the appointment of 
Respondent No. 2 to the post of A. D. H. S. 
and his subsequent appointment as D. H. S. 
which have been siommarised in the earlier 
part of the judgment. 

27. Mr. Anand Sarup, learned counsel 
for the petitioner urged that in malting the 
appointment to a selection post, merit alone 
should be the criterion and seniority should 
be ignored and in support of his contention 
cited Sant Ram Sharma v. State of Rajasthan, 
AIR 1967 SC 1910 but nothing in that judg- 
ment supports the extreme position taken up 
by him. A reference has, in particular, been 
made to the following observations at page 
1916: 

“The question of a proper promotion poli- 
cy depends on various conflicting factors. It 
is obvious that the only method in which 
absolute objectivity can be ensured is for 
all promotions, to be made entirely on grounds 
of seniority. That means that if a post falls 
vacant it is filled by the person who has 
served longest in the post immediately below. 
But the trouble with the seniority system is 
that it is so objective that it fails to take 
any accoxmt of personal merit. As a system 
it is fair to eveiy official except the best 
ones; an official has nothing to van or lose 
provided he does not actually become so in- 
efficient that disciplinary action has to be 
taken against him. But, though the system 
is fair to the officials concerned, it is a heavy 
burden on the public and a great strain on 
the efficient handling of public business. 
The problem, therefore, is how to ensure 
reasonable prospect of advancement to all 
officials and at the same tirho to protect the 
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public interest in having pdsts filled by the 
piost able man?” . 

28. In that connection, certain observa- 
tions of Leonard D. White in Introduction 
to the Study of Public Administration, 4th 
Edn., pp. S80, 383” have been quoted and 
then it was observed that as a matter of long 
administrative practice prornolion to selec- 
tion grade posts in the Indian Police _ Ser- 
vice had been based on merit and seniority 
had been taken into consideration only when 
merit of the candidates was otherwise equal. 
Their Lordships nowhere laid down that 
when maHng promotion to selection posts it 
was incumbent on the authority concerned 
to review the respective merits of all the 
officers in the cadre, and having regard to 
the existing instructions of the Pumab Gov- 
ernment on the subject we can find no ^b- 
stance at all in the contention that when 
making appointments to the posts of A. D. 
H. S. it was incumbent on the authorities to 
consider, along with Deputy Directors of 
Healdi Services and the senior professors, 
the name of the petitioner also who had not 
by then been even confirmed P. C. M. S. 
Class I. 

29. Then, it was submitted that the peti- 
tioner had already apphed for being con- 
sidered for the post of A. D. H. S. and it 
was incumbent on the Secretary of the De- 
partment and the Minister to consider that 
apphcation. The judgment of the Supreme 
Court in B. N. Nagarajan v. State of Mysore, 
AIR 1966 SC 1943 was relied upon for the 
proposition that either it was incumbent 
on the executive to make rules for recruit- 
ment to the post of A. D. H. S. or to invito 
applications for that post. What actually 
was held in that case, however, was that the 
contention that if executive is held to have 
power to malie appointments and lay down 
conditions of service without making rules in 
that behalf under the proviso to Article 309, 
Articles 15 and 16 would be breached, is 
untenable. It was also observed that rides 
usually take a long time to make, various 
authorities have to be consxdted and it coiJd 
not have been the intention to halt the 
working of the pubhc departments till rules 
were framed. It has already been shovra 
that the object of the creation of the post 
of A. D. H. S. was to provide an under-study 
to Dr. Bhatia and the officer so appointed 
would eventually take over from Dr. Bhatia. 
The appointment was, therefore, only for 
comparatively a short period and in the cir- 
cumstances no rules were made. Accord- 

Ji'' ingly, the counsel for the petitioner cannot 
derive any help from the observations in 
paragraph 7. of Nagarajan’s case, AIR 1966 
SC 1942 (supra) that if the Government ad- 
vertises the appointments and the conditions 
of service of the appointments and makes a 
selection after advertisement there would be 
no breach of Article 15 or 16 of the Consti- 
totion because everybody who is eligible 
m view of the conditions of service would 
be entitled to 'be considered by the State. 
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There is no requirement in the rules of the 
P. G. M. S. that when appointment of D. 
H. S. (and ipso facto to that of A. D, H. S. 
when that post is created) is made, the Gov- 
ernment must advertise that post. Normally, 
the senior-most Professors or the Deputy 
Directors of Health Services would be the 

g ersons eligible for such an appointment and 
lere would be frustration in the service if 
some outsider is brou^t over their heads. 

30. Mr. Anand Sarup in sup^^ort of his 
submission that if rules for appointment to 
a particular post are not made by the 
Government, it must advertise that post, re- 
lied on ^shan Chander Nayar v. Chairman 
Central Tractor Organisation, AIR 1962 SO 
602 but the facts of that case were entirely 
different. The services of the petitioner in 
that case were terminated by reason of his 
antecedents in accordance with Rule 5 of 
the Central Civil Services (Temporary 
Service) Rules, 1949, and a ban was imposed 
by the Government against him in the 
matter of his employment imder the Govern- 
ment. The petitioner approached the 
Supreme Court imder Article 32 of the Con- 
stitution of India for a direction to remove 
the ban. The afBdavit filed on behalf of the 
Government did not indicate the nature of 
the ban and the justification therefor. 

It was held that the petitioner had been 
deprived of his constitutional right contained 
in Article 16 (1) of the Constitution. So 
long as the ban subsisted, any application 
made by the petitioner for employment under 
the State was boimd to be treated as waste 
paper. The fundamental right guaranteed 
by the Constitution was not only to make an 
application for a post under the Government 
but the further right to be considered on 
merits for the post for which an application 
had been made. The principle laid down 
in this case would only apply if Government 
invited applications for any post under it 
and in that event it would be bound to 
consider the applications made by persons 
who had minimum qualification laid down 
in the advertisement. No such situation 
arose in the case before us. 

31. I would hold therefore, that there 
is no force in the submission on behalf of 
the petitioner that when appointment to the 
post of A. D. H. S. was made, it was in- 
cumbent on the Government to consider his 
application. 

33. The petitioner has also made a 
grievance of the fact that subsequent to the 
appointment of Respondent No. 2 as A. D. 
H. S., his representations against that 
appointment were ignored by the Secretary. 

His first representation is of 11th May, 1966 
(copy Annexure ‘G’) which was addressed to 
me Chief Minister, Punjab. It was dealt with 
in the OfGce and when the OflSce notes were 
put up before the Secretary, Health Depart- 
ment on the llth of August, 1966, President’s 
rule had come in the Punjab and the repre- 
sentation was ordered to be filed by the 
Secretary. So it is not correct to say that 
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the Secretary had mala fide intentions in 
withholding the representation from &e 
Chief Minister. The second representation 
by tlie petitioner is dated the 12th July, 1966. 
It was addressed to the Governor, Punjab. 
It was submitted through tlie Director of tire 
P. G. I. We have verified from tire file that 
though Dr. Santokh Singh forwarded the re- 
presentation on 19th July, 1966, to the 
Secretary, Health, but the endorsement from 
the office of the P. G. I. forwarding the re- 
presentation is dated the _6th September, 
1966, by which time Respondent No. 2 had 
already been appointed as Director of Health 
Seiwices. 

33. The conclusion, tiherefore, is that 
the petitioner’s challenge to the impugned 
appointment is baseless and I would dismiss 
the writ petition with costs which, inasmuch 
as there are two respondents, are assessed 
at Rs. 300. 

34. NARUIA J. ; I agree with, my Lord 
Capoor, J., that none of the orders impugn- 
ed in tliis case by the petitioner is in any 
manner vitiated by the mala tides of eitlier 
the Health Department as such (referred to 
as “the Administrative Department” in the 
writ petition) or of the then Secretary to 
the Punjab Government in that Department 
It appears that mere inferential allegations 
of mala fides levelled by the petitioner against 
the Government were possibly based on some 
misapprehension caused by the ultimate si- 
tuation in which the petitioner found himself 
as a result of all that actually happened be- 
tween November 11, 1965, and April 29, 
1966, which was somehow wholly inconsis- 
tent with the hopes created in tlie mind of 
the petitioner by the contents of the notice 
issued by tlie Punjab Public Service Com- 
mission (Annexure A-1 to the wait /petition) 
while inviting apphcations for the post of 
D. D. R. M. E. 

At the same time it does not appear to be 
improbable that once the Health Depart- 
ment had arrived at the decision to virtually 
abolish the post of D. D. R. M. E., substan- 
tial efforts were made by all concerned to 
save the petitioner from economic loss, which 
he would indeed have suffered if the Gov- 
ernment had not upgraded the post of the 
Assistant Professor of Forensic Medicine in 
the Medical College, Patiala, to that of a 
Professor, and then transferred the said post 
along with its incumbent to the Post Gradu- 
ate Institute at Chandigarh and if Govern- 
ment had not given the petitioner a perso- 
nal or special pay to enable him to draw the 
emoluments which he was actu^y receiv- 
ing as D. D. R. M. E. to which he would 
not have been entitled on the abohtion of that 
post and on his reversion to the P, C. M. S. 
The charge of mala tides, therefore fails. 

35. I also a^ee (except for the last point 
relating to the constitutional guarantee vmder 
Article 16 of the Constitution) that the peti- 
tioner has not made out any case for inter- 
ference by this Comt rmder Article 226 of 
the Constitution with any of the impugned 


orders on the other grounds urged by him. ' 
With the greatest respect to my teamed. • 
Brother Capoor, J., I have not, however, 
been able to persuade myself to agree wilh 
the view that Article 16 of the Constitution 
has not been infringed, in this case, inasmuch 
as the State Government has admittedly re- . 
fused to consider the application of the peti- ^ 
tioner for the post of A. D. H. S. for which , 
tie had applied in writing and for appoint- 
ment to which he was, as already stated 
not disquahtied in any manner. 

86. Whatever .may be the rival merits or 
demerits of the petitioner on the one hand 
and of respondent No. 2 on the other, it is 
apparent that no special qualifications having 
been definitely laid down for the post of. 
Additional Director of Health Semces either 
by any rules or even by any clear-cut execu- 
tive instructions, respondent No. 2 was not 
disquahtied in any manner for being appoint- 
ed to that post; thongti it is equally clear 
and indeed nas not been denied at any stage 
that even the petitioner was qualified for 
such appointment, and there was no legal 
impediment to the Government appointing 
him if it were to choose to do so. 

37. The relevant facts of the case have . 
been given in substantial details in my order 
of reference and again in the jud^ent pre- 
ared by my Lord Capoor, J, and need not 
e repeated. But it appears to be necessary 
to take special notice of some of the admitt- 
ed or proved facts relevant for considering 
the ^ievance of the petitioner about the 
violation of his fundamental right enshrined 
in Article 16(1) of the Constitution guarantee- 
ing to all citizens equal opportunity in mat- 
ters relating to employment or appointment 
to any office under tlie State. Though the 
petitioner had undoubtedly put in much les- 
ser number of years in the State Medical 
Service than respondent No. 2, it is the 
common case of both sides that whereas res- 
pondent No. 2 is only an ordinaiy M. B. B. S. 
with no post-graduate qualification, the 
petitioner is an P. R. C. S. The first Direc- 
tor of Medical Education, Dr. Tulsi Dass had 
been so much enamoured of the qualifications 
and qualities of the petitioner that he ap- 
pears to have insisted on obtaining the ser- 
vices of the petitioner as officer on Special 
Duty (to carry on the work which the D. D. 

R. M. E. used to do) when Dr. D. Bhatia, 

F, R. C. S. relinquished charge of the post of 
D. D. It. M. E., though Dr. Tulsi Dass con- 
sidered the petitioner to be too junior al 
that time to be appointed as D. D. R. M. E. 
The petitioner was appointed as “Officer on 
Special Duty” and brought from the Medical 
College, Patiala for that pumose under the 
order of the Governor, Punjab, dated August 
24, 1964. Ho was to hold the post of Offi- 
cer on Special Duty only tfil a suitable man 
could be selected for appointment as D. D. 

R. M. E. on a regular basis by the Public 
Service Commission.'. When the Public Ser- 
vice Commission invited applications for UiQ 
said post, three persons including one senior 
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to the peUtioner applied for the post and the 

e oner was selected on merits over the 
of even his senior. Counsel for the 
respondents tried to’ argue that the condition 
of losing previous service contained in me 
public notice issued by the Public Service 
Commission might have acted as a deterrent 
to the comparatively, senior people applymg 
for the temporary post. Though there k 
not much logic in this argument, the possibi- 
lity of such a consideration having weighs 
■with some particular person cantiot be exclud- 
ed. The post of 'D. D. R. M. E. was tem- 
porary one and so far as any permanent Gov- 
ernment servant was concerned, he had no 
risk of being worse off on the abolition of the 
higher post as he would have reverted 
to. his substantive post on the abolition of 
the post of the D. D. R. M. E. if such a 
situation had arisen. 


It is needless to go into this matter as 
it cannot be disputed that respondent No. 2 
did not possess even the essential qualiEca- 
tions for holding the post of the D. D. R. M. 
E. advertised by the Pubhc Service Com- 
mission (Annexure ‘AT). Be that as it may, 
the fact’ remains that the scale of pay of the 
post of D. D. R. M. E. (Rs. 1500-2100 plus 
Rs. 400 per mensem as non-practising alTovv- 
ance) was higher than that of even the 
Deputy Director of Health Services, i.e., 
higher than the scale of the post which 
was at that time held by the second res- 
pondent. The maximum of this scale 
(Rs. 2100) was higher than the maximum 
of the grade of pay fixed for the A. D. H. S. 
(Rs. 2,000) -vide sanction of the Governor, 
dated April 27/29, 1966 (Annexure ’F). 


What is still more significant is that res- 
pondent No. 2 did in fact represent in rvrit- 
ing against the appointment of the petitioner 
as D. D. R. M. E. with effect from August 
24, 1964. The original representation sent 
by respondent No. 2 on October 7, 1964, 
was shown to us by the learned Advocate- 
General at the hearing of this petition. Res- 
pondent No. 2 had bitterly complained in 
his representation that he was senior to the 
petitioner and he objected to the appoint- 
inent of the petitioner who was so junior to 
him. At that time, the r^resentation of 
respondent No. 2 was tumea down by the 
Government with the following observations: 

“After careful consideration, the represen- 
tation of- Dr.. K. Moti Singh is rejected as 
he had no claim automatically to be appoint- 
ed as Deputy Director, Research and Medi- 
cal Education.” 


(Paragraph 3 of petitioner s affida'vit, dated 
April 20, 1967). 

The main grievance of respondent No. 2 
was that his seniority had been ignored. 
The rejection of his representation shows 
that the Government was not prepared to 
prefer respondent No. 2 over the petitioner 
for the post of D. D. R. M. E. merely on 
account of his seniority. The petitioner con- 
tinued to serve as D. D. R. M. E. from 
August 31, 1964, till the post was abolished 


for all practical pmposes on December 31, 
1965. That post was not lower than that 
of Deputy Director of Health Seivnces. The 
grade of pay of the post of D. D. R. M. E. 
was higher than that of Deputy Director of 
Health Services. Even in ms earlier report, 
dated January 30, 1964 (R. E. P. 5) about 
petitioner’s work as Officer on Specim Duty 
(in which report it was recommended that 
the petitioner may be appointed as D. D. R. 
M. E.), the then Director of Medical Educa- 
tion stated inter alia; 

“Dr. Rai was not at all keen to take up 
this job. He wanted to revert to the joint 
cadre. It was with great difficulty that I 
persuaded him to take up this non-profes- 
sional work. He was taken on six months’ 
probation as Officer on Special Duty to 
adjudge Iris suitabihty for the appointinent. 
I have great pleasure in recording my appre- 
ciation of the way in which he lias equipp- 
ed liimself during this period of five months. 
I, therefore, request the Government to ap- 
point Dr. Kartar Singh Rai as Deputy Direc- 
tor, Research and Medical Education, Punjab, 
with effect firom April 2, 1964, the day he 
completes his six months of probation as 
Officer on Special Duty.” 

88. As against this, the Secretary, Health, 
had herself written to respondent No. 2, 
who was then merely C. M. O., Nanga 1, 
on May 4 1962 (Annexme 'JT to the ■ writ 
petition), that “serious allegations” bad been 
made against him from time to time “reflect- 
ing on his moral character” and that though 
"tlie Government were contemplating some 
serious action against him”, it had been de- 
cided to give him a further opportunity to 
improve Iris reputation. In the demi-official 
letter issued by the Secretary to the Gov- 
ernment to the Director, Health Services, on 
die same subject, it was stated that Govern- 
ment had further decided “that the conduct 
of Dr. Moti Singh both in his official and 
private capacity should be closely watched.” 

39. I neither mean to suggest that all 
the complaints received by the Government 
against respondent No. 2 “from time to time” 
could not he found to be false immediately 
thereafter, nor want to convey the impression 
that I have in any manner come to the con- 
clusion that respondent No. 2 adopted any 
peculiar means to rebound with redoubled 
force to the brighter side ^vithin a couple of 
weeks after the receipt of the abovemention- 
ed stinker. Cases have been known where 
interested persons or those inimicaUy inclin- 
ed have managed to pile up any number 
of baseless complaints against absolutely in- 
nocent and well-meaning candidates for high- 
er posts. It is indeed for the Government 
to look into such matters and to come to 
a fair, just and appropriate decision. I 
have mentioned these few facts merely in 
order to bring to the surface some out of 
many things which would have weighed with 
the Government in deciding the rival claims 
of the two contestants for the post of Addi- 
tional Director of Health Services, if the 
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Government had not decided to consider no 
one except respondent No. 2 and if the Gov- 
ernment had npt sought to create the post 
merely to pave the way of respondent No, 2 
to the post of Director, HealUi Services to 
which he could normally have moved up 
from his previous post of Deputy Director 
Health Services only by comparative selection 
from other Deputy Directors. I have stated 
that the appointment of respondent No. 2 to 
the post of A, D. H. S, was to pave his way 
to the post of D. H. S. as by being so post- 
ed respondent No. 2 went into a post vimich 
was almost equivalent to that of D. H. S. 
(though in a much lower scale) a few months 
before the time when the post of D. H. S. 
was likely to fall vacant. The upshot of this 
discussion is that the petitioner as well as 
respondent No. 2 were qualified and eligible 
and none of them was disqualified or ineli- 
gible for being considered for appoint- 
ment to the post of A. D. H. S. 

40. The constitutional issue has, there- 
fore, to be decided in the following perspec- 
tive and in the li^t of the rmdermentioned 
facts; 

fi) The education cadre and the general 
caore were separate in the Punjab Medical 
Service at the relevant time. The post of 
the Additional Director of Health Services 
was not in the Schedule to the Service Rules 
of 1962 (Annexure R. 2/6), and was, there- 
fore, for all practical purposes, an e.x-cadre 
post; 

(ii) The petitioner though originally drawn 
from the P. C. M, S., was serving in the 
education cadre after having already served 
for some time in the general Hne. Respon- 
dent No. 2, on the other hand, had never 
served on the education side and was even 
at the relevant time serving in the general 
cadre; 

(iii) The highest post which respondent 
No. 2 had ever held before April, 1966, was 
that of Deputy Director Health Services 
though he had once or twice officiated as 
Director, Health Services, to provide stop- 
gap arrangement during the temporary ab- 
sence of permanent incumbents or that post. 
The highest post which the petitioner had 
on the other hand held till that time was 
that of D. D. R. M. E. which he would 
have continued to hold if it had not been 
decided to abolish that post with chances 
of further promotion to the post of Director, 
Research and Medical Education; 

(iv) The educational qualifications of the 
petitioner were far higher than tliose of res- 
pondent No. 2. Petitioner had experience 
of research work which respondent No. 2 did 
not have; 

(v) Whereas shadow had at one time been 
cast (in 1962) in writing over the conduct 
of respondent No. 2 the petitioner had 
unblemished and meritorious service record. 

(vi) The petitioner had been selected for 
the post of D. D. R. M. E. by the Public 
Service Commission over the head of his 
senior and the representation of respondent 


No. 2 based on his seniority against that 
selection was rejected by the Punjab Govern- 
ment; 

(vii) The post of A, D, H. S, was originally 
intended to be filled by doctor from the' 
education side, but it was later decided to 
be filled by respondent No. 2 as the three , 
Principals of the Medical Colleges' and a- 
couple of senior-most pehnanent Professors 
had declined the offer for being considered 
for the temporary post of A, D. H. S. for 
six months, ahd it was thought that none of 
the fairly ' senior doctors on the education 
side was likely to accept the temporary post; 

(viii) No rules had been framed by the 
Government for filling the post of A. D. H. 
S. and the post was ultimately created as a 
temporary one for six months only. 


^)^ Doctors from the education side as 


well as from general side were eligible for 
the post of A. D. H. S, Indeed the noting 
in the Punjab Govemaieiit file to which 
reference has already been made in the 
judgment prepared by my Lord Capoor, J., 
shows that some doctors from the education 
side were actually considered for appoint- 
ment to the new post; 

(x) The petitioner as well as respondent 
No. 2 were qualified to hold the post in 
question and none of them was disqualifi- 
ed for being appointed thereto; 

(xi) The post had been created as a sub- 
stitute for the original post of D. D. R. M. E. 
and an undertaking had been given by the 
Administrative Department to the Finance 
Department of the Punjab Government that 
at any one time either an Additional Direc- 
tor of Health Services would be appointed 
or a D. D, R. M. E. or D. R. M. E. would 
be appointed and that the three posts would 
be considered to be available for being fill- 
ed in only in the alternative; 

(xii) Government did not advertise the post 
nor issued any public invitation for applica- 
tions to the post of A. D. H. S. All the same, 
the petitioner had admittedly specifi'cally a^ 
plied in advance for the post of A. D, H. S. 
and had categorically asked that he may 
be considered whenever the post was intend- 
ed to be filled in. The petitioner had given 
details of his special claim to the new post . 
in his application; 

(xiii) At the time of appointment to the 
post of A. D. H. S., the application of the 
petitioner, dated December 20, 1965 (An- 
nexure ‘E’ to the writ petition) was meticul- 
ously kept out of consideration without at 
that time assigning any reason for doing so; 

(xiv) In reply to the petitioners attack on 
the appointment of respondent No. 2 as A. D. 
H. S. on the allegation of infihigement of 

f etitioner’s fundamental right under Article 
6 of the Constitution the defence of the 
Stale as also of respondent No. 2 is that the 
second respondent was far senior to the peti- 
tioner in the P. C, M. S. 






In this context it is significant to note that 
Qiough the petitioner had at one time 


ly/u 

respondents contend that it was the Region^ 
Transport Authority (hereinafter called me 
RTA) which had done so. However, the 

petitioner had his pe^t on 

Behror route for vehicle No. RJL 283 

whereas his g127 

in respect of his vehicle No. R^ 612 
The petitioner received a letter Wo. 
dated the 25th January, 1963, si^ed by the 
Assistant Regional Transport Authority ana 
to that a copy of a complaint was annexed 
alleging that tne vehicle RJL 6127 w^ found 
plying on the nationalised route of Sh^pura 
wtiiout permit as reported by Brij Moh^ 
T. I. The petitioner denied the complaint by 
his letter of the 23rd March, 1963. The 
RTA in its meeting of, the 3rd and 4th Octo- 
ber, 1963, vide its. resolution No. 10 cancell- 
ed the petitioners permit in respect of 1^ 
vehicle RJL 6127 ^ying on Shahpura Beh- 
ror route. The petitioner appealed to the 
Transport Appellate Tribunal (hereinafter 
c^ed the TAT) inter ^a complaining that 
the petitioner was not given any opportunity 
to produce his witness. The TAT by its 
order of the 23rd January, 1964, dismissed 
the petitioner’s appeal but modified the 
resolution of tihe RTA by cancelling the peti- 
tioner’s permit on Jaipur-Bikaner route. The 
petitioner has now moved this Court. 


8. The petitioner’s contentions are that 
the permit on Jaipur-Bikaner route having 
been granted by the STA could not be can- 
celled by the RTA, a subordinate authority 
in view of the language of Section 60 of the 
Motor Vehicles Act hereinafter called “the 
Act”); that the principles of natural justice 
have been violated firstly because the charge 
against the petitioner was in regard to Shah- 
pura-Behror vehicle for going on the said 
route without necessary documents but the 
petitioner’s permit on Jaipur-Bikaner route has 
been cancelled; that the cancellation has 
been done on the alleged evidence of T. I. 
Brijmohau who was never examined and at 
least whose statement was never recorded; 
that the petitioner has been alleging that 
his vehicle had gone to the Kacha Banda on 
the out-skirts of the City of Jaipur for filling 
petrol and he has been persistently asking the 

S ecific place where his vehicle was caught 
ying but no one has ever cared to tell him 
this, and that the petitioner wanted to pro- 
duce evidence, name the witness and want- 
ed to produce him but no opportunity was 
afforded to him to do so. The allegation in 
the resolution that he had been given suffi- 
cient opportunity is factually erroneous. 


4. The TAT and the RTA respondents 
this case filed a brief reply on the 12th Fe 
luary, 1964, without any affidavit and wh 
the petitioner’s counsel pressed that his d 
gations should be accepted because they we 
unrebutted, on the 11th Februai 
"69) the respondents came forward with 
additional reply with some documents. T 
teamed counsel for the petitioner serious 
protested against this additional reply becau 

1970 Rai./4 IH G— 43 


new pleas of facts are being trotted out some 
five years after the filing of the petition by 
him. V’liile the respondents cannot be com- 
plimented for this leisurely behaviour, I would 
consider at appropriate place if necessary 
whether I would take into consideration these 
new pleas or not. The case of the respon- 
dents is that the petitioner was granted the 

S ermit by the RTA and not the STA; that 
le petitioner , was carrying passengers be- 
yond^ Shalipura; that T, I. Brijmohan report- 
ed about it; that the petitioner has suppress- 
ed the letter which accompanied the copy of 
the complaint; that the petitioner should 
have produced the witness before the RTA; 
that ihe RTA made an error in the naming 
of the route which was rectified by the TAT 
in appeal; and that the petitioner was guilty 
of violating a term of his permit because ho 
plied on a nationalised . route and therefore 
his permit was rightly cancelled. 

5. From the rival contentions the follow- 
ing questions emerge for deterrqination: 

(1) VTiether it was the STA Jaipur or the 
RTA Jaipur which granted the cancelled per- 
mit to the petitioner? 

(2) Whether the cancellation suffers firom 
violation of principles of natural justice and/ 
or on account of there being an error ap- 
parent on the face of the record? 


6. As the petitioner succeeds on the 
second question, it is not necessary to wade 
throu^ the labyrinth of the first. I, there- 
fore, propose to examine question No. 2 
first 

7. This question revolves around the pivot 
of Section 60 of the Act, and it is therefore, 
proper to extract out the relevant portion of 
that section: 

■ “60. (1) The Transport Authority which 
granted a permit may cancel the permit or 
may suspend it for such period as it thLrks 
fit — 

(a) on the breach of any condition speci- 
fied in sub-sectipn (3) of Section 59, or of 
any condition contained, in the permit; or 

(b) if the holder of the permit uses or cau- 
ses or allows a vehicle to be used in any man- 
ner not authorised by the permit; or 

(c) 


Provided that no permit shall be cancelled 
^ess an opportunity has been given to the 
holder of the permit to furnish his explana- 
tion. 

(lA) 

(2) Where a Transport Authority cancels 
or sumends a permit or reduces the number 
of vehicles or the routes ^or area covered by 
a permit, it shall give to the holder in wiit- 
mg its reasons for the action taken. 

(3) Where a permit is liable to be cancell- 
^ or suspended under clause (a) or clause 
W or clause (c) of sub-section (1) and the 
Transport Authority is of opinion that having 
regard to the circumstances of the case, it 
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would not be necessary or erroedient so to 
cancel or suspend the permit ii the holder of 
the permit agrees to pay a certain sum of 
money, then, notwithstanding anything con- 
tained in sub-section (1), the Transport Au- 
thority may, instead or cancelling or sus- 
pending the permit as the case may be, re- 
cover from the holder of the permit the sum 
of money agreed upon.” 

8. The authority which can cancel or sus- 
pend a permit is the one which granted iL 
The proviso which is couched in negative 
language lays down in a mandate^ form that 
no permit shall be cancelled imless an op- 
porhmity has been given to the holder of 
the permit to furnish his explanation. Sub- 
section (2) furtlier provides tliat the authority 
cancelling or suspending a permit shall give 
to the holder in writing his reasons for the 
action taken. Under Section 64(b) an ap- 
peal lies against an order of revocation or 
suspension of a pennit. AH these factors go 
to show that the cancellation of a permit is a 
penalty which may be imposed against a 
holderj but before it can be done, the holder 
has to be afforded an opportunity to furnish 
his explanation, he has to be told on what 
grounds the permit has been cancelled and 
he has a right of appeal. In my opinion, 
therefore, the order of cancellation of a per- 
mit being in the nature of a penalty, the ac- 
tion of the authority is of a quasi judicial 
nature and calls for the application of the 
principles of natural justice. There is ample 
authority for this proposition in decided 
cases. 

9. In Krishna Gopal v. Regional Trans- 
port Authority, 1960 Raj LW 156 (157) 
which was a case of suspension of a permit, 
Jagat Narayan J. dehveiing the judgment of 
the Bench observed: 


60(1).” 

In this case, AIR 1966 Madh Pra 144, this 
having not been done, the order of the can- 
cellation of the permit was quashed. 

11. In S. V. M. Transport v. S. T. A, 
Tribun^, AIR 1965 Mad 471, a permit was 
suspended because the conductor of the 
vehicle refused to carry a girl passenger un- 
less she had paid for a full ticket. The R. T. 
A. suspended the permit on the ground tliat 
the girl was under 12 years of age arid this 
conclusion was reached by a mere look of 
the girl. It was held that the order, of suspen- 
sion was bad because the proceedings were 
of a “criminal nature” and it was, therefore, 
essential that facts were estabhshed beyond 
reasonable doubt and there was no legal or 
proper basis for fixing age with reasonable 
certainty. The order of suspension was 
quashed. 

12. The learned Deputy Government Ad- 
vocate invited my attention to Dhanmul v. 
Regional Transport Authority, Salem, 
air 1959 Mad 531, where another learned 
Judge of the Madras High Court observed 
that the examination of a witness is not 
necessary for the suspension of the permit 
under S. 60 because there is no power given 
to the R. T. A. to summon witnesses or to 
enforce their attendance. The omission in 
tihe statute in this respect suggests that it 
was not the intention of the legislature that 
the authorities should examine any witnesses 
and all that the proviso to sub-section (1) of 
Sec. 60 requires is that before a permit is 
cancelled, the holder of the permit should 
be given an opportunity to furnish his ex- 
planation. Therefore, the cancellation of the 

g ermit was upheld and the writ petition was 
ismissed. 


“On the other hand an order cancelling 
or suspending a permit passed under S. 60 of 
the Motor Vehicles Act is a quasi judicial 
order which is appealable under S, 64(b). 

An order sumending a permit 

under S. 60 is an order' of punishment and 
before such an order can be passed rules of 
natural justice require tliat a hearing should: 
be given to the party intended to be punish- 
ed. It was held in K. Balagangadharan v. .0. 
R. Traffic Board, AIR 1957 Trav-Co 141 that 
the proviso to Section 60(1) cannot apply 
where tlie permits have not been cancelfed 
but only suspended, yet rules of natural jus- 
tice require that a person should be given a 
fair opportunity to state his case before he is 
punished.” 

10. In Madan Mohan v. S. T. A. Authori- 
ty, M. P., AIR 1966 Madh Pra 144 Dbdt C. J. 
delivering the judgment of the Bench, inter 
alia, observed: '' 

“The proviso to Section 60 (1) lays down 
that no permit shall be cancelled unless ah 
opportunity has been given to the holder of 
the permit to furnish his explanation. The 
person proceeded against must first be ap- 
prised dr the allegations against him falling 
under categories mentioned in Section 


13. The grievance of the petitioner 
before me is manifold. His first submission 
is that he was not specifically told at what 
precise place was he found contravening 
the terms and conditions of his permit, 

• that he was told was that he was pl34ng 
uitliout a permit and other documents 
“from Shahpura” on the nationalised route; 
that the route on which the vehicle vvas 
found to be traveUing by the R. T. A. was 
“Shahpura-Behror” route while the TAT 
foimd that he was plying on “Shahpura- 
Jaipur” route. The case now trotted out, 
subject to being permitted by the Court; 
Was that he was plying between “Shahpura- 
Alwar” route carrying passengers. The 
second grievance is tliat though the peti- 
tioner wanted to examine a \vitness of his 
own to controvert the allegations against 
him, he was not given such an opportunity. 
It will be necessary to examine the facts 
closely on these questions. 

14. The petitioner has alleged in par^ 
graph 5 of his petition tliat he was served 
With a letter No. 8930 dated the 25th 

J anuary, 1963, under the signatures of Shri 
1. L. Gupta the Assistant Re^onal Trans- 
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port Officer along with a copy of the com- 
plaint alle^ng that the bus No. RJL 6127 
of the petitioner was found plying on the 
nationalised road from Shahpura without 

P ermit as complained by Shri Brij Mohan 
I. The petitioner submitted his reply to 
the said letter on the 23rd March, 1963, 
denying all the allegations. 

15. ..The petitioner has not produced the 
letter No. 8930 of 25th January, 1963. The 
respondent has made a grievance of it tliat 
it has been suppressed. The respondent has 
not produced its office copy of the letter on 
the ground that tlie file of tliis case has 
been lost As early as the 14th of February, 
1964, this Court had ordered the leamra 
Government Advocate to call for the entire 
record relating to this cancellation as there 
was some dispute regarding tlie recording 
of the statements of witnesses. The learned 
Government Advocate undertook to pro- 
duce the said record on the 18th Februaiy, 
1964, and that the record which is avail- 
able with the learned Deputy Government 
Advocate now does not contain even the 
copy of the first notice served on the peti- 
tioner. The grievance of the learned Deputy 
Government Advocate, tlierefore, has no 
substance for the record of the case was 
ordered to be preserved and produced for 
the examination of the Court and yet it is 
reported to be lost. 

However, this question need not detain 
me any further because in the first answer 
submitted on behalf of tire respondents on 
the 12th February, 1964, in answer to para- 
graph 5 all that has been stated is that the 
letter mentioned by tire petitioner was des- 
patched- for tlie Secretary of the R. T. A. 
and the rest of the aUegations contained in 
para 5 of the petition were not disputed. 
I, therefore, t^e it as proved that a letter 
was sent from the office of the RTA and 
with this was enclosed a copy of the compla- 
int made by Shri Brij Mohan Sharma T. L 
who said that bus No, RJL 6127 was plying 
without permit and other documents from 
Shahpura on the nationalised route. There 
are a number of other complaints relating 
to other vehicles contained in the copy of 
the T. I.’s complaint where it has been 
stated for instance, that bus RJL 857 picked 
up the passengers from Dausa to Jaipmr, bus 
RJL 1120 picked up the passengers from 
Jaipur to Bharatpur and Kanota; bus RJL 
8026 picked up passengers from Jaipur to 
Madhuwalan portion etc., but no such alle- 
gation is levelled against RJL 6127. The 
petitioner made a rejuy to the aforesaid alle- 
gation by his letter of the 23rd March which 
is Ex. 3 repudiating the complaint of Shri 
Brij Mohan Sharma and positively stating 
that the vehicle had gone to Kucha Bunda 
in Jaipur for taking petrol and it was tlrere 
that Shri Brij Mohan Sharma challaned . the 
vehicle, damaged its gear and forcibly ob- 
tained the signature of the conductor on 
the challan. Later the T. I. assured the peti- 
tioner that no action would be taken. 


16. l\Tien the case came up before tne 
R. T. A. on the 3rd/4th October 1963 the 
resolution winch it passed is in the follow- 
ing language: 

“Resolution No. 10 
Item No. 10. 

Vebiols No. RJL 6127 plying on Shahpura- 
Behror route was found to he plying without 
permit on the nationalised route on 29-10 
62. Shri Devi Sahai Agrawal represented 
by Shri Fassiuddin Counsel was served with 
notice On 7-3-63, but he did not care to 
file any reply. They are, however, contend 
ing the notice today and wanted to produce 
witness Shri Hazaiilal. A sufficient adjourn- 
ment was given to produce this witness but 
he was not produced. The Inspector Shri 
Brij Mohan detecting the offence was exa- 
mined and the case was found to be 
correct. 

Resolved therefore, that the permit be 
and is hereby cancelled. 

Announced.” 

This is Ex. 4. 

17. This resolution suffers from certain 
errors apparent on the face of it. The first 
is tliat to the notice served by the RTA a 
reply was made by tire petitioner and it is 
erroneous to say that the petitioner did not 
care to file any reply. The letter of tire 
23rd March is there on the record and its re- 
ceipt and the fact that it was sent to the 
RTA as alleged in para 5 of the petition have 
not been disputed in paragraph 5 of the rep- 
ly. The meeting took place on the 8rd/4th 
October, 1963, and it is nobody’s case that 
this question of cancellation or the permit 
was examined earlier than that day and 
therefore it is also incorrect to say that suffi- 
cient adjournment was given to the peti- 
tioner to produce his witnesses. It is alleged 
that the Inspector Shri Brij Mohan detecting 
the offence was examined but his statement 
is not before the Court. It is contended by 
the petitioner that Brij Mohan was not axa- 
mined and his statement was not on record 
and it was for that purpose that this Court 
ordered on the 14th February, 1964, that the 
record of the RTA should be made available 
for scrutiny. The learned Deputy Govern- 
ment Advocate conceded before me that ex- 
cept the report of the T. I. there is no other 
statement of the T. I. Brii Mohan on the 
record of the RTA as available to him. 

18. After this resolution Ex. 4 was pass- 
ed, an appeal was taken to the TAT by the 
petitioner and there an ^plication contain- 
ing additional mounds of appeal was sub- 
mitted in which it was specifically averred 
that the petitioner was not told the speci- 
fic nature and the place of the offence and 
the permit granted to the petitioner in res- 
pect of RJL 6127 was for Jaipur-Bikaner 
route whereas his permit on Shahpura Beh- 
ror route in respect of another vehicle could 
not be cancelled. It was also complained 
that the checking of the vehicle was done 
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at Kucha Banda and not at Shahpura as 
mentioned in Ex. 4; that the petitioner had 
taken his witness Hazarimal on the date of 
the impugned order Ex. 4 and yet he 
not examined. The TAT while rejecting the 
appe^ of the petitioner on the 23rd ijanu- 
aiy 1964, said that RJL 6127 had no permit 
on Shahpura-Jaipur route but the going on 
Shahpura-Jaipur route was also in contr^ 
vention of the permit granted to RJL 6127 
and the vehicle therefore committed a breach 
of the conations of the permit and ther^ 
fore the order of fhe ETA was proper and 
need not be interfered with. The TAT 
therefore cancelled the permit No. 2111 on 
ffaipur-Bikaner route saying that it was an 
error on the part of the RTA to have can- 
celled the petitioner’s permit on Shahpura- 
Behror route in respect of RJL 283. 

19. Now before this Court it is said that 
the petitioner contravened the terms of the 
permit on Taipiur-Bikaner route in respect of 
RJL 6127 because it carried passengers even 
beyond Alwar, and the petitioner submits 
that this altogether new plea after five years 
of the writ petition should not be taken 
into consideration. 

20. I wiU examine the position both 
without taking into account this allegation 
as well as after taking it into consideration. 

21. The original grievance in T. I.’s re- 
port (Ex. 2) is in reject of two coimts 
that the vehicle was plying (a) without per- 
mit and (b) other documents and from 
Shahprira. The RTA by its resolution Ex. 4 
found that the vehicle was pl3dng in between 
Shahpura and Beluor which is a nationalised 
route and for which the vehicle had no per- 
mit. The TAT modified the resolution by 
cancelling the permit of Jaipur Bikaner call- 
ing this to be a mistake. 

22. In Byrne v. Kinematograph Renters 
Society Ltd 1958-2 All ER 579 Harman J. 
while considering the rule of notice imder 
the principles of natural justice observed 
that the person accused should know the 
nature of the accusation made” and it is one 
of the principal rules of natural justice. 

23. In Marriott v. Minister of Health, 
1935-105 LJKB 125 Swift J. laid down that 
"a Tribunal must take care that the views of 
both the contending parties and the conten- 
tions they submit and the evidence they pro- 
ffer are given proper weight.” 

24. In Mukhtar Singh v. State of U. P., 
AIR 1957 All 297, it was laid down that 
every person whose civil rights are affected 
must have a reasonable notice of the case he 
has to meet. 

The nature of the case set out in 
toe c^plainl, annexure Ex. 2 is dif- 
ferent from toe finding given in the Resolu- 
tion Ex. 4 and corrected in toe TATs order 
Ex. 5. The petitioner has been consistently 
also repeatedly complaining that he 
should be told where his vehicle was check- 
ed but neither toe RTA nor toe TAT has 
told him toe precise place notwithstanding 


the fact that the petitioner has been saying 
toat it was at Kucha-Banda Jaipur when ha 
had gone to fill in the petrol that his vehicle . 
RJL 6127 was checked. In view of this al- 
legation of the petitioner it became neces- 
sary for the RTA to precisely come to a con- 
clusion as to the place where the petitioner 
was formd plyirig his vehicle RTL 6127 in 
contravention with the terms or his permit 
so that the penalty of cancellation of his 
permit could be imposed against him. Nei- 
ther the RTA nor the TAT pinpointed the 
place where the vehicle contravened the 
terms of the permit which they cancelled. 

25. Now looking at the case after includ- 
ing the allegations which have now been 
trotted out after five years that the peti- 
tioner was carrying passengers near the oc- 
troi post, Alwar, when it was checked by 
Biij Mohan T. I., I find toat this was never 
a case put to toe petitioner either in the 
first notice or in toe meeting of the RTA or 
before toe TAT and he is being condemned 
on the allegation of which he had had never 
any ^ecific notice. It is a flagrmt viola- 
tion of toe principles of naturm justice to 
condemn a man without telling him what 
he is accused of. 

26. I have taken into consideration toe 
new plea of fact as now advocated five 
years after the event and even this situation 
does not alter toe conclusion toat the peti- 
tioner had had no notice of specific allega- 
tion as a result of which his permit was 
being cancelled. In fact, this hew plea, as- 
suming this to be true, adds to the confu- 
sion of the notice. The petitioners vehicle 
was stopped and checked at Alwar of winch 
there is no specific mention in toe origind 
complaint of T. I. Brij Mohan Lai. That his 
vehicle was carrying passengers is also hot 
indicated in T. I.’s note of complaint, as it 
has been done about other cases. The vague- 
ness of the original notice to toe petitioner 
is thus heightened by inclusion of these new 
materials. It is, therefore, not necessary to 
decide whether this new plea should be 
permitted or not because even on its con- 
sideration toe result remains toe same name- 
ly that toe petitioher had no precise notice 
of the accusation on the basis of which his 
permit was cancelled. 

27. Let me now take up toe question of 
evidence having been proffered by toe par- 
ties. The case of the petitioner is toat no 
evidence was recorded by the RTA and none 
is forthcoming. Ih Y. Thirupathi v. Andhra 
State, AIR 1952i Andh Bra 608, it has been 
observed: 

‘It is wen settled toat the Transport Au- 
thorities imder toe Motor Vehicles Act_ ex- 
ercise judicial or quasi judicial functions. 
The Re^onal Transport Authority is there- 
fore bound to record the statements of per- 
sons examined before it so as to enable the 
High Court as also toe higher authorities, on 
appeal or revision to examine those state- 
ments and decide whether its conclusions 
are correct or not.” 
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In this case, the RTA. had passed an order 
suspending the petitioners permit for a 
period of six months on the ground that 
there was overloading of passengers relying 
on the report of a Deputy Superintendent of 
Police in preference to the statements made 
by certain respectable witnesses made be- 
fore it The statements were, however, not 
reduced to writing and no reasons 
given for rejecting those statements. The 
order of suspension was confirmed 

g eal and revision by the Central Boad_ Tm- 
ic Board and the Government respectively. 
It was held by the Andhra Pradesh Him 
Court that the order of suspension sbomd 
be quashed as the RTA had erred in mving 
its judgment merely on the report of the 
Deputy Superintendent of Police. 

28. So far as the Madras authority in AIR 
1959 Mad 531 is concerned it has not been 
noticed in AIR 1965 Mad 471. However, in 
my opinion the coirect position seems to be 
that it there is any factual controversy regard- 
ing the facts rJleged for the cancellation of 
a permit, then the substance of what the wit- 
nesses for and against have deposed must be 
recorded. This is necessary because there is 
an appeal provided imder the Motor Velii- 
cles Act itself and no appellate authority can 
possibly apply its mind on the facts and 
assess them umess it has some sort of memo- 
randa regarding the evidence adduced be- 
fore the subordinate tribunal. It is true that 
there is no provision for enforcing the atten- 
dance of witnesses before the RTA even in 
the Rajasthan Rules but from that no infer- 
ence can be deduced that witnesses cannot 
. be or should not be examined. All that can 
be said is that if the parties produce their 
witnesses they must be heard and factual 
controversies should be resolved by reference 
to those witnesses. Cancellation of a per- 
mit, as I have already held above, is a penal- 
ty and before a person can be punished, law 
rives him an opportunity to Be heard and 
that healing would be perhaps in some 
cases a mere ritual if bis witnesses are not 
heard. Therefore, with great respect, I am 
not prepared to agree with the decision in 
AIR 1959 Mad 531. 

29. In the case before, me there is no 
notice riving more than what Brij Mohan is 
reported to have said. I do not know on 
what basis could the TAT come to the con- 
clusion that Brij Mohan was examined by 
the RTA. The mere fact that Brij Mohan 
was examined, assuming it to be the correct 
position, is not enough. It is what he said 
really mattered and this could not be con- 
sidered by the TAT unless there were some 
notes to show what he had actually stated. 

; Therefore the resolution of the RTA suffere 
from an error apparent on the face of the 
^ord as it is inconsistent with the notice. 
The resolution condemns the petitioner on 
a ground of which he had no notice and there- 
Principle of natural justice. 
Ane TAT was also handicapped for want of 
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record of the alleged statement of T. I, Brij 
Mohan and it could not apply its mind m 
ibe absence of the specific allegation on the 
basis of which the permit had been cancell- 
ed. I, therefore, hold that both these reso- 
luHons namely the resolution No. 10 passed 
by RTA Jaipur and the order of the TAT 
dated die ^rd January, 1964, cancelling the 
petitioner s permit in . regard to his vehicle 
RJL 6127 ^fer from the aforesaid infirmi- 
ties and are hereby quashed. The petitioner 
will get his costs of this petition. 

Order quashed. 


AIR 1970 RAJASTHAN 53 
(V 57 G 9). 

D. M. BHANDARI, G. J. AND V. P. 
TYAGI, J. 

Tarachand and others, Judgment-Debtors 
— Appellants v. Misiimal and others, Decree- 
Holders — Respondents. 

Special Appeal No. IS of 1964 D/- 1-4- 
1969, against judgment of Jagat Narayan, J., 
in Civil Miso. Second Appeal No. 10 of 1961 
D/- 9-4-64. 

avif P. G. (1908), Ss. S8, S9, 11, 16 — 
Judgment or decree of court not competent 
is not effective — ■ But this has no application 
where court lacics territorial jurismcdon — 
Word "may^ in S. 39 — Caimot be construed 
as “shall" or "musP’ — - Court passing decree 
may itself execute it in cases falling %vithin 
els. (a) to (e) of S. 39 (1) — AIR 1947 Mad 
347 (FB), Dissented from — (Words and 
Phrases — Word “may.”) 

The general principle is that the judg- 
ment Or decree of a Court which was not 
competent to entertain the proceediings in 
which such judgment or order has been made 
is not effective. (1909) ELR 36 193 (206) 
Rel. on. (Para 5) 

There can be no doubt that under S. 38, 
a decree may be executed by tiie Court 
which passed it. There is no reason to be 
unduly oppressed by the doctrine that lack 
of territorial jurisdiction makes an order or 
judment a nullity (doctrine which is no 
doubt applicable in intemationai law) and 
to hold that under Section 39 it is incum- 
bent for the Court which passed a decree to 
send it for execution to another court in 
cases provided in clauses (a), (b) and (c) of 
Section 89(1) C. P. C. and thus to infer that 
Sectiou 38 is dependent on Section 39 to 
such an extent that the Court which passed 
a decree cannot proceed to execute it in the 
circumstances mentioned in clauses (a) to (o) 
of Section 39(1) and if it does so, the order 
passed by the Court which passed the decree 
in taking any action in the matter provid- 
®d in these claries is to be struck down 
^ J The judgments and orders pass- 

TO by a court wbicE has no territorial juris- 
diction imder the provisions of the Code of 
Civil Procedure are not vo id ipso facto. AIR 

BM/GM/C633/69/YPB/D ’ 


Misrimal (Bhandari C. J.) 
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1956 SC 87 and AIR 1962 SC 199 and AIR 
1966 SC 634, Rel. on. ' 

(Paras 8, 12, 13, 20, 22) 

Section 39 (1) purposely used the word 
“may” and this “may” cannot be construed 
as ‘shall” or “must”. Under Section 39(l)(c) 
it is discretionary for die court which passed 
a decree to send it to such otlier court for 
execution and it is not incumbent on it to 
do so. The word "may” which occurs in the 
opening part of the section cannot thus be 
construed as “must” in cases falling under 
clause (d). Section 39 has been enacted for 
die pu^ose that it will be more convenient 
for a court which passed a decree to get it 
executed by a court within local limits of 
whose jurisdiction the person resides or the 
property is situate in cases mentioned in clau- 
ses (a) to (c), but it does not debar a court 
which passed a decree itself to execute if 
the circmnstances of the case so warrant or 
it has the means to do so. This however, 
does not mean that the court which passed 
a decree should itself embark upon executing 
the decree under all circumstances in cases 
provided in clauses (a) to (c) of Section 39(1). 
Normally it vsnll send it for execution to tlie 
court within the local limits of whose juris- 
diction the defendant resides or the property 
is situate, but it has the jurisdiction to pro- 
ceed to execute it.' AIR 1947 Mad 347 (FB), 
Dissented from. Case law discussed. 

(Paras 13, 14) 

In the international law, the possession of 
territorial jurisdicbon by a court in such mat- 
ters may be considered necessary for pass- 
ing a legally vahd order. But tire same can- 
not be said with regard to the domestic 
Courts, the local limits of whose jurisdiction 
have been laid down by statute only for the 
salce of convenience and effectiveness. 


(Para 11) 
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BHANDARI C. J. ; This is a special appeal 
under Section 18 of the High Court Ordin- 
ance from the judgment dated 9th April, 
1964 of Jagat Narayan J. in a case arising 
under Section 47 of the Code of Civil Pro- 
cedure. 

2. The brief facts of the case are that on 
23rd December, 1955 a decree was passed 
in a suit for specific performance of an agree- 
ment to sell two plots of land by the Civil 
Judge, Pali. The decree was in favour of 
Misrimal and Hanwantrai and against Tara- 
chand, Birdichand and Roopchand. This 
decree was not drawn up in proper fonn, but 
the substance of the decree is that the de- 
fendants shall dehver possession of two 
thalas (plots) mentioned in para 2 (b) of the 
plaint to the plaintiffs and that the defen- 
dants will execute a sale deed of these plots 
in favour of the plaintiffs, and that accord- 
ing to the agreement Ex. 1, the total sale- 
price of the plots in dispute is Rs. 4,000 out 
of which Rs. 1,000 has already been receiv- 
ed by the defendants and Rs. 2545/7/- are 
due to the plaintilfs from tlie defendants 
which wiff be adjusted with interest at the 
rate of 6 per cent per annum at the time of 
registration of the sale deed and in case tlie 
total amount does not make up of Rs. 4,000 
the defendants will be entitled to get the 
balance from tlie plaintiffs at tlie time of 
registration of tlie sale-deed and the defen- 
dants wiU get the sale-deed registered. 

3. These two plots of land were situated 
in the town of Rani which was ivithin the 
jurisdiction of Civil Judge, Pah when the 
decree was passed on 23rd December, 1955. 
Later on, tlie jurisdiction over tlie town of 
Rani was transferred to the Civil Judge, 
Sirohi. After such transfer, the decree-hol- 
ders apphed for execution of the decree on 
19th March, 1956. The Civil Judge, Pah, did 
not transfer the decree so far as it related 
to the delivery of possession of the two 
plots of land for execution to tlie Civil 
Judge, Sirolii but proceeded to execute the 
decree. Possession over one of the plots of 
land was dehvered by the Amin under order 
of the Court to the decree-holder . on 26th 
May, 1956 without any notice to the judg- 
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ment-debtors. Possession over the second 

plot also was delivered on 22nd June, 1958. 
This time also no notice was issued to the 
Judgment-debtors. . Before deUvery of the 
possession of the second plot of land, the 
Judgment-debtors had sold the second plot 
to Mohaulal. Mohanlal filed application 

under Order 21, Rule 97 C. P. G. which was 
dismissed on 24th May, 1958. 

An application under section 151 C. P. G. 
was filed again by Mohanlal on 22nd July, 
1958. In this application, the judgment- 
debtors were also made parties and they fil- 
ed a reply on 25th July, 1958 supporting the 
case or Mohanlal. Mohanlal*s application 
under Section 151 C. P. G. was dismissed 
by the Givil Judge, Pali on 23rd August, 
1958. Both Mohanlal and Tarachand filed 
an appeal to the District Judge, Pali which 
was dismissed on IGth December, 1958. Both 
of them filed a second appeal to this Gourt 
which was dismissed in limine on 25th Feb- 
ruary, 1959. Thereafter notices were issued 
to the Judgment-debtors to have the sale- 
deed executed. In reply to this, the Judg- 
ment-debtors filed another objection apphca- 
tion on 29t}i September, 1959, but it was 
not stated therein tliat tlie executing Gourt 
had no Jurisdiction to execute the decree. 

The sale-deed was registered on 14th 
November, 1959. Thereafter the Judgment- 
debtors filed the objection applications 
that the executing Gourt which had executed 
the decree for possession had no jurisdiction 
to execute it. This objection was dismissed 
by die executing Gourt and so also their 
apped. The judgment-debtors then filed a 
second appeal in this Court. The learned 
Single Judge took the view that, even if 
the appellate Court, Pali lacked jurisdiction 
in execution of the decree, the judgment- 
debtors were estopped from raising the 
question of Jurisdiction of the appellate 
Court because they did not raise it at the 
earliest possible opportunity, and also because 
the principle of constructive res judicata ap- 
plied to the case. Taking this view of the 
case,' he dismissed tlie appeal of the judg- 
ment-debtors. He, however, granted permis- 
sion to file an appeal to the Division Bench 
under Section 18 of the High Court Ordin- 
ance. This appeal has thus been filed under 
that provision. 

4. We anticipate great difficulty in ajv 
plying the principle of constructive res Judi- 
cata in this case for various reasons. We 
have, . therefore, thought it proper to de- 
cide this appeal by examining the question 
whether the Ci'vil Judge, Pali had actually 
no jurisdiction to give possession of the two 
plots of land in execution of the decree and 
Uie judgment-debtors were entitled to recover 
back the possession. 

5. The main argurhent that has been 
urged by Mr. Paraldi on behalf of the 
Jud^ent-debtors is that the decree so far 
as it relates to the delivery of the posses- 
sion of the two plots of land has been exe- 
cuted by a Clourt which had no Jurisdiction 


to give delivery, and there being total lack of 
jurisdiction in that Court, tire order of 
delivery by that Court was void in law. 
The general priiiciple is that the Judgment 
or decree of a Court which was not com- 
petent to entertain the proceedings in which 
such judgement or order has been made is 
not^ effective. This principle is recognised 
in international law and most of the domes- 
tic law is based on this principle. This prin- 
ciple is enunciated by Mookeriee J. in Gur- 
deo Singh v. Chandrika Singh, (1909) ILR 
36 Cal 193 (206) in the following terms: 

”A Court cannot adjudicate upon a sub- 
ject matter, which does not fall within its 
proviiice as defined or limited by law; this 
Jurisdiction may be regarded to be essen- 
tial, for jurisdiction over the subject matter 
is a condition precedent to the acquisition 
of authority over the parties, and, if a Court 
has no jurisdiction over the subject matter 
of the controversy, consent of the parties 
cannot confer such junsdiction, and a judg- 
ment made without jurisdiction in such a 
case is absolutely null and void; it may be 
set aside b}' review or appeal, or its nullity 
may be established, when it is sought to be 
relied upon in some other proceeding; See 
Hawes on Jurisdiction, pages 12-16; Her- 
man on Estoppel, Section 110 and Frankel 
V. Sutterfield, (l890) 19 Atlantic Rep 898”. 

6. We have thus to examine whether 
possession of territorial jurisdiction is of such 
essence in cases governed by Civil Procedure 
Code that witliout it any order passed by the 
executing court is to be treated as nullity. 
The jurisdiction of Civil Courts is defined 
by the Code of Civil Procedure. Section 16 
or that Code lays down that suits for the re- 
covery of immovable property with or with- 
out rent or profits shall be instituted in the 
Court within the local limits of whose juris- 
diction the property is situate. Section 171 
provides for the case when immovable pro- 

erty is situated within the jurisdiction of 

ifferent courts and it has been laid down 
that the suit may be instituted in any court 
within the local limits of whose jurisdiction 
any portion of the property is situate. Sec- 
tion 21 Jays down that no objection as to 
the place of suing shall be allowed by any 
appellate or re-visional Court unless such OD- 
Jection was taken in the Court of first in- 
stance at the earliest possible opportunity 
and in aU cases where issues are settled, at 
or before such settlement and unless there 
has been a consequent failure of justice. 

There is no dispute in tliis case that the 
Civil Judge, Pah, had Jurisdiction to enter- 
tain the suit in respect of both the plots of 
land and rmto the stage the decree was pas- 
sed, it had not ceased to have Jurisdiction 
over those plots. 

7. The Civil Procedure Code does not 
stop after defining the place of suing. It 
lays down separate provisions about execu- 
tion. These provisions are contained in Part 
H of the Civil Procedure Code. In the mat- 
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ter of execution, these provisions govern the 
jurisdiction of tiie Courts vs'hich are to exe- 
cute the decree. Section 88 provides that 
the decree may be executed either by the 
Court which passed it, or by the Court to 
which it is sent for execution. Section 87 de- 
fines the expression “the Court which pass- 
ed the decree” in relation to execution or 
decree. Section 87 runs as follovre: 

“The expression “Court which passed de^ 
cree”, or words to that effect, shall in rela- 
tion to the execution of a decree, unless 
there is anything repugnant in the subject 
or context, be deemed to include, — 

(a) Where the decree to be executed h^ 
been passed in the exercise of appellate juris- 
diction, the Court of first instance, and 

(b) Where the Coint of first instance has 
ceased to exist or to have jurisdiction to 
execute if^ the Court which, if the suit 
wherein the decree was passed was instituted 
at the time of makmg the application for the 
execution of the decree, would have jxnis- 
diction to try the suit.” 

8. There is some controversy about Ae 
interpretation of clause (b) of this section 
with which we are not concerned. But 
there can be no doubt that rmder Section 88, 
a decree may be executed by the court 
which passed it. This is what their Lord- 
ships of the Supreme Court have laid down 
in Merla Ramanna v. Nallaparaju, AIR 1956 
SC 87 wherein it has been observed: 

“And it is settled law that the Court which 
actually passed the decree does not lose its 
jurisdiction to execute i^ by reason of the 
subject-matter thereof being transferred sub- 
sequently to the jurisdiction of another court 
Vide ‘Seeni Nandan v. Muthuswamy Pdlai’, 
AIR 1920 Mad 427 (FB); Masrab Khan v. 
Debnath Mali, AIR 1942 Cal 321 andjagan- 
nath V. Ichharam, AIR 1925 Bom 414'. 

9. Mr. Paralth has argued that these ob- 
servations should not be talcen to mean that 
the court which has ceased to have jurisdic- 
tion over the immovable prope^ to which 
tihe decree relates has the jurisdiction to 
proceed to deliver its possession without 
transferring the decree to the court which 
has acquired jurisdiction over the immovable 
property as required under Section 39 of the 
Code of Civil Procedure. His argument is 
lhat the Court which passed the decree may 
entertain the application for execution, but 
in the cases covered by Section 39(1), it is 
incumbent on that court to send it for execu- 
tion to the other court which has acquired 
jurisdiction over the immovable property 
which is to be delivered under the decree. 
He has armed that in none of the cases re- 
ferred to by the Supreme Court the view 
has been taJcen that apart from entertaining 
the execution application, the Court which 
passed a decree could proceed on to execute 
the decree even in circumstances mentioned 
in Section 89(1) and that the force of Section 
89(1) is that it is incumbent for the Court 
which passed the decree to transfer the 


decree to the other Court in the circumst- 
ances mentioned in Section 39(1). 

10. This leads us to consider the force of 
Section 89 in such cases. Section 39 runs 
as follows: 

“39. Transfer of decree.— (1) The Court 
which passed a decree may, on the applica- 
tion or the decree-holder, send it for execu- 
tion to another Court — 

(a) if the person against whom the decree 
is passed actually and voluntarily resides or 
carries on business, or personally works for 
gain, within the local limit of the jurisdic- 
tion of such other Court, or 

(b) if such person has not property within 
the local limits of the jurisdiction of the 
Court, which passed the decree sufficient 
to satisfy such decree and has property with- 
in the local limits of the juiismction of such 
other Court, or 

(c) if the decree directs the sale or delivery 
of immovable property situate outside the 
local limits of the jurisdiction of the Court 
which passed it, or 

(d) if the Court which passed die decree 
considers for any other reason, which it shall 
record in writing, that the decree should 
be executed by such other Court 

(2) The Court which passed a decree may 
of its own motion send for execution to any 
subordinate Court of competent jurisdiction . 

11. It is contended that even thou^ 
the word “may” has been used in the open- 
ing part of Section 89, yet in all cases of 
the kind mentioned in clauses (a) to (c) it is 
incumbent on the Court which passed the 
decree to send it for execution to another 
Court for this simple reason that the Court 
which passed the decree has ceased to 
possess territorial jurisdiction either over the 

erson or over the propertj’’ of the judgment- 
ebtor and it is only the Court which 
possesses such territorial jurisdiction which 
can execute the decree. It is urged that in 
such matters, the Court cannot travel beyond 
the local limits of its jurisdiction and any- 
thing done by a Court which does not 
possess territorial jurisdiction in these 
matters must be deemed to be void in the 
eye of law. In the international law, the 
possession of territorial jurisdiction by a 
Court in such matter may be considered 
necessary for passing a legally valid order. 
But the same caimot be said with regard to 
the domestic Courts, the local limits of 
whose jurisdiction have been laid down by 
statute only for the sake of convenience and 
effectiveness. 

As pointed out by their Lordships of the 
Supreme Court in Hira Lai Patni v. Kali 
Na4 air 1962 SC 199 : 

“It is well settled that the objection as to 
local jurisdiction of a court does not stand 
on the same footing as an objecHon to the 
competence of a coiut to try a case. Com- 
petence of a court to try a case goes to the 
very root of the jurisdiction, and where it 
is lacking, it is a case of inherent lack of 
jurisdiction. On the other hand, an objec- 
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tion as to the local jurisdiction of a court 
can be waived and this principle has been 

S ’ven a statutory recognition by enactments 
ce S. 21 of the Code of Civil Procedure.” 

12. This principle has been again reite- 
rated by their Lordships of the Supreme 
Court in Bahrein Petroleum Co. Ltd. v. P. J. 
Pappu, AIR 1966 SG 634 where it has been 
observed that where the defendants neither 
resided nor cany on business, nor any part 
of the cause of action arises within the local 
limits of the jurisdiction of the Court, such 
Court has no territorial jurisdiction to try 
the suit under Section 20 of the Code of Givu 
Procedure, 1908. But Section 21 of the 
Code provided an exception and a defect as 
to the place of suing, that is to say, the local 
venue for suits cognisable by the Courts 
under the Code may be waived under this 
section. It is further observed that indepen- 
dent of Section 21, the defendant may waive 
the objection and may be subsequently pre- 
cluded from taking it. • Thus it is dear from 
these authoritative pronouncements that the 
judgments and orders passed by a court 
which has no territorial jurisdiction under 
the provisions of the Code of Civil Proce- 
dure are not void ipso facto. In this connec- 
tion, we may quote the follo%ving passage 
from “Freeman on Judgments Volume I” 
Artide 868; 

"An erroneous venue is rarely a jurisdic- 
tional defect At most it furnishes reason 
for having the cause changed to the proper 
county and if that is not done as the re- 
sult of oversight or neglect of the parties or 
unwillingness on the part of the Judge to 
allow the transfer, jurisdiction which has pro- 
perly attached is not thereby lost. This 
would not be true, of course, where owing to 
^e ch^cter of the suit and the nature of 
its subject matter the comts of the coimty 
where it is prosecuted would have no power 
under the law to entertain it A case in 
point is that of a judgment for taxes, invalid 
because the suit is brought and prosecuted 
contrary to law in a county other than the 
one in which are situated the lands upon 
which the taxes are due. But in geneim it 
is not material collaterally that suits respect- 
ing Imid are instituted and carried on in 
coxmties other than that in which the land 
is located.” 

13. This being the position, there is no 
reason to be tmduly oppressed by the doc- 
trine that lack of territorial jurisdiction makes 
an _ order or judgment a nulhty (doctme 
which is no doubt applicable in internation- 
al law) and to hold that under Section . 89 
G. P. C. it is incumbent for the Covut 
which passed a decree to send it for execu- 
tion to another coiut in cases provided in 
clauses (a), (b) and (c) of Section 89 
C. E. C. and thus to infer that Section 38 is 
dependent of Section 39 to such an extent 
that the Court which passed a decree cannot 
proceed to execute it in the circumstances 
mentioned in clauses (a) to (c) of Section 
89(1) and if it does so, the order passed by 


the Comt: which passed tiie decree in taking 
any action in the matter provided in these 
clauses are to be struck down , as nullity. 
Section 39(1) purposely used the word “may” 
and that this word *may” cannot be con- 
strued as “shall” or "must”. 

14. Again, the language of Section 39(1) 
(d) snows that under certain circumstances, 
the court which passed a decree may send 
it to be executed to the other court and in 
that case the Court should record an order 
to that effect. Thus under Section 39(l)(c) 
it is discretionary for the court which passed 
a decree to send it to such other court for 
execution and it fe not incumbent on it to do 
so. The word “may” which occurs in the 
opening part of the section cannot thus be 
construed as “must” in cases falling under 
clause (d). Section 39 has been enacted for 
the pmpose that it will be more convenient 
for a Court which passed a decree to get it 
executed by a Court within the local limits 
of whose jiuisdiction the person resides or 
the property is situate in cases mentioned 
in clauses (a) to (c), but it does not debar 
a Court wmch pass^ a decree itself to exe- 
cute if the circumstances of the case so 
warrant or it has the means to do so. 

We do not mean to say that the court 
which passed a decree should itself embark 
upon executing the decree rmder all circum- 
stances in cases provided in clauses (a) to (c) 
of Section 39(1). Normally it will send for 
execution to the Court within the local 
limits of whose jurisdiction the defendant 
resides or the property is situate, but it 
has the jurisdiction to proceed to execute 
it. 


15. There are certain cases in which the 
view taken is that the word “may” in Sec- 
tion 39 may be construed as “must”. In 
this cormection we may refer to Vasireddi 
Srimanthu v. D. Venkatappayya, AIR 1947 
Mad 347 (FB). After referring to Section 
39, Gentle C. J. observed as follows: 

“Since sub-section (1) of the Section 
requires a decretal Court to send its decree 
to another Court for execution when a 
judgment-debtors property is within the 
jurisdiction of that Courh it must follow &at 
a decretal Court caimot itself execute against 
property outside its own territory, if it could 
do so, tr ansmis sion would be unnecessary. 
Further manifestation of this proposition is 
found in sub-section (2), which enables a 
decretal Court suo motu to transmit its 
decree for execution to a subordinate Court, 
but only to- one of competent jurisdiction; 
this must mean a Court which has jurisdic- 
tion; that is to say, a Court wthin whose 
limits the property against which execution 
will lie is situate. 

Section 42 of the Code enacts that: 

"The Court executing a decree sent to it 
chall have the same powers in executing 
such decree as if it had been passed by it- 
self.” , . 

Since a decretal Court can execute only m 
respect of property lying within its territory. 
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it follows that that is the extent of a trans- 
feree Court’s jurisdiction. 

The Code provides two exceptions to the 
above restriction upon the power of a Court 
to execute: (a) where a suit is to obtain re- 
lief respecting compensation for or wrong 
to, immovable property situate within the 
jurisdiction of different Courts, Section 17 
allows a suit to be instituted in any Court 
within whose territory any portion of tlie 
property is situatej since such Court has 
jurisdiction to execute against the outlying 
properties, in respect of whiclr it can pass a 
decree, (b) Under Order 21, Rule 3 of the 
Code, where immovable property forming 
one estate is situate within the local limits 
of the jurisdiction of two or more Courts, 
any one of such Courts may attach and sell 
the entire estate. 

The above provision of the Code would 
be necessary if a Court could execute a 
decree against outlying property and tire 
presence in the Code or those enactments 
manifests the ordinary restriction upon a 

Court’s powers of execution 

"Section 39 is clear and unambiguous in its 
meaning and effect; a Coint passing a decree 
must have territorial jurisdiction in respect 
of property against which it can order. exe- 
cution, if it has not got that jurisdiction, it 
cannot order execution and must send the 
decree for that purpose to the Court com- 
petent to do so.” 

16. With great respect, in taking this 
view the learned Chief Justice has construed 
an enabling provision as laying down a 
mandatory direction. The learned Chief 
Justice has conceded that under Section 17 
a suit which has been instituted in a Court 
in which only a part of the property is 
situate, that Comt has got jurisdiction to 
execute tire decree passea in that suit against 
tire outlying properties which are not with- 
in its jurisdiction. Section 17 mentions that 
a court may entertain a suit and try and 
dispose it of even in respect of the property 
which is not situate within its jurisdiction 
if some portion of the property in suit is 
situate witliin its jurisdiction in cases pro- 
vided in that section. But in the matter of 
execution, separate provisions have been 
made in the Civil Procedm'e Code and they 
are contained in Part II. There is no reason 
to treat the provisions of Section IZ as an 
exception to Section 39. 

Again, we find it difficult to draw a dis- 
tinction between Section 16 and Section 17 
in the matter of execution. If such distinc- 
tion is drawn, tlie result would be that in 
cases provided under Section 17 if A pro- 
perty is within the local limits of jurisdic- 
tion of court X and B property is within 
tire local limits of jurisdiction of court Y, 
the court X can try the suit in respect of 
both A and B. and can also execute the 
decree \wth respect to the property B with- 
out sending it to the court Y. But suppose 
in a case where section 16 C. P ,C. is appli- 


cable and both properties A and B are 
situated within the local limits of Court X 
and after the decree has been passed or even 
before that after the suit has been institut- 
ed, both the properties A and B by appro- 
priate notification cease to be wnthin the 
jurisdiction of Court . X and fall within the 
local limits of the jurisdiction of Court Y, 
the court cannot execute the decree because 
of Section 39. 

With great respech we fail to appreciate 
this distinction. Of course, for the sake of 
convenience, the court X should send the 
decree for execution to court Y. But view- 
ed from the point of jurisdiction, the court 
has the jurisdiction to execute the decree and 
does not cease to possess that jurisdiction 
simply because the properties A and B after 
the passing of the decree have gone out of 
the local limits of its jurisdiction. 

17. Reference in the Full Bench decision 
has also been made to Order XJQ Rule 3 
Civil P. C. which runs as follows : 

"3. Lands situate in more than one juris- 
diction. — ^Where immovable property forms 
one estate or tenure situate within the local 
limits of the jurisdiction of two or more 
Courts, any one of such Courts may attach 
and sell the entire estate or tenure." 

From the presence of this rule in the Code 
it was inferred that had the court which 
passed the decree had jurisdiction to execute 
the decree about the immovable properly 
which did not fall within its territorial juris- 
diction, there was no necessity for making 
this rule. This nrle is very general and 
may be utihsed not only by the court which 
passed the decree but also by the transferee 
court or any other court. Even before that 
the Calcutta High Court had taken the view 
in Ram Lall Moitra v. Rama Sundari Dabia, 
(1886) ILR 12 Cal 307. tliat an estate or 
tenure situate witliin the local limits of 
jurisdiction of different courts may be at- 
tached and sold by anyone of such courts. 
Another rule which may be referred is Order 
21 Rule 48. That is a specific provision 
providing for attachment of salary or allow- 
ances of a Government servant or servant 
of the railway company or local authority. 

18. Another exception which has been 
recognised is that the court which passed 
a decree for enforcement of the mortgage 
or charge on immovable property has the 
power in execution of its decree to order 
the sale of such property though it may be 
situated beyond the local limits of its juris- 
diction. It has been pointed out by WaUaco 
J. in Satrucherla Shivakanda Raju v. Rajah 
of Jeypore, AIR 1927 Mad 627 that it is an 
inroad on Ihe general proposition that a 
court has no power to sell property outside 
its territorial jurisdiction. If the territorial 
jurisdiction is a condition precedent to the 
court selling the property, the principle on 
which such inroad has been permitted has 
very little logical justification and in our 
opinion, it is better to construe Section 38 
ns giving the court which passed the decree 
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the full power to execute it at least in theory. 
If this view is taken, then there will be no 
necessity for adopting such subterfuges to 
meet the situations arising in case of execu- 
tion of mortgage decrees. • 

19. Again, if territorial jurisdiction is to 
be made basis of tlie power of executing a 
decree^ then great difficulties are likely to 
arise m cases where execution of a decree 
is transferred, from one court to another 
■under Section 24 C. P. C. In certain cases, 
transfer of an execution case shall have to 
be ordered to coiui: which has no territorial 
jurisdiction over the property to which the 
decree relates. What is to be done in such 
a case? Is the court to which the case has 
been transferred a competent court? There 
can be no other answer tlian that such 
Court should be construed as coinpetent 
Court. While construing the effect otword 
“competency” in Section 24 Venkatasubba 
Rao, J. in Rajagopala Pandarathar v. Tiru- 
pathia Pillai, AIR 1926 Mad 421 has taken 
the view that territorial jurisdiction is not to 
be considered in determining the competency 
of the Court. The argument that was addres- 
sed to the Court was that S. 24 does not 
apply to the execution case because an exe- 
cution case cannot be transferred to a 
Court which has not the territorial jurisdic- 
tion to execute the decree. The argument 
■was rejected. In this connection, it was 
observed ; — 

"Mr. Vardachariar next contends in the 
alternative that should Section 24 be held 
to apply to execution proceedings they can 
be transferred only to Courts competent 
under Section 39, Civil Procedure Code, to 
dispose of them. In other words he 
urges that tire only Courts to which decrees 
can be transferred are those mentioned in 
Section 39, because they are the only . Courts 
possessing jurisdiction. In effect, his conten- 
tion is mat S. 39 gives to the Court that 
passed the decree a power to transfer, 
whereas Section 24 gives a similar power, 
and no higher power to a superior Court. 
This construction is far-fetched and if adopt- 
ed ■wUl render Section 24, so far as execu- 
tion proceedings are concerned, almost use- 
less.” 

20. Thus, •viewed from any angle, posses- 
sion by a court of territorial jurisdiction can- 
not be made the sole basis for proceeding 
to execute the decree to its final conclusion. 

21. i. Learned counsel for the judpnent- 
debtor has relied on Setrucharlu Rambhadra 
Raju V. Maharaja of Jeypore, AIR 1919 PC 
150. In this case a court in British India 
ordered sale of property for recovery of in- 
terest due under a mortgage and me pro- 

g erty was situate in seve^ districts, it was 
eld that the order of sale was ■without 
jurisdiction. It is quite clear that in that 
case, the Code of Civil Procedure did not 
apply to the Scheduled districts as Section 
1(3) excluded the scheduled districts as by 
Act No. ^ of 1839 the district in which 
the lands above referred to were situate 


was scheduled. Their Lordships held that 
the order of sale was bad imder Sections of 
the Code of Civil Procedure which the Code 
itself s^s that they are not to be applied 
to the Scheduled districts. Thus there was 
total lack of jurisdiction to sell. This case is 
therefore entirely on a different footing and 
does not help in interpreting Sections 38 and 
89 C. P. C. 

22. After the decision of their Lordships 
of the Supreme Court in AIR 1956 SC 87 and 
Dasrath Prasad Singh v. Baijnath Prasad 
Singh, AIR 1960 Pat 285 it has been held 
that the proper court to execute a decree re- 
mains the court which passed it, and that, 
simply because a new coirrt created later 
on got territorial jurisdiction in regard to the 
property in question was no ground to hold 
that the court which had passed tlie decree 
had no jurisdiction to give delivery of pos- 
session. The same view has been taken in 
Chitram Jathavedan v. Gopala Pillai, AIR 
1967 Kerala 81. 

23. In our view in. ffiis case the Civil 
Court Pali had jurisdiction to order delivery 
of property to the decree-holders in spite of 
the fact that after the passing of the decree, 
these properties had gone out of its juris- 
diction and had been transferred ■within the 
jurisdiction of the Court of Sirohi. In this 
■view of the matter, the order of tire Court 
of Civil Judge, Pali delivering the two plots 
of land to tire decree-holder cannot be treat- 
ed as nullity. The appeal is therefore dis- 
missed. 

Appeal dismissed. 


AIR 1970 RAJASTHAN 59 (V 57 C 10) 
JAGAT NARAYAN, J. 

M/s. Pabudan Hiralal, Petitioner v. Shri 
Mahesh Industries and others. Respondents. 

Civil Revn. No. 318 of 1968, D/-20-I2- 
1968, against order of Civil J., Beawar, D/- 
5-4-1968. 

aril P. C. (1908), Order 18, Ride 17 — 
Recall of plaintiffs’ witness as a witness of 
defendant with leave of Court — No proliibi- 
tion if cogent reasons exist — Chitaley’s 
Commentary on Ci^vii P. C., Folk 

(Para 3) 

D. P. Gupta, for Petitioner; H. C. Jain 
for Respondents. 

ORDER ; This is a revision application by 
the plaintiff against an order of the trial 
Court recalhng a witness of the plaintiff as 
a witness of me defendant. 

2. One application was made on 80-1-68 
in which it was stated that Manak Chand 
had not brought his account books, when he 
made his statement and so he may be recall- 
ed for further cross-examination. No order 
was passed on this application and it seems 
that it was not pressed. Another application 
was made on 3-4-68 in which it was stated 
that if Manak Chand be not called for fur- 
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ther cross-examination the defendants may 
be allowed to call his Munim or any othCT 
partner to prove his account books. On this 
application tlie Court passed ah order for 
summoning Manak Chand on 5-4-68. On 
8-5-68 another order was passed which shows 
that the intention of the Court was to sum- 
mon Manak Chand as a witness of defen- 
dant No. 1. 

8. There is no express provision in the 
Code for recalling a witness of the pl aintiff 
as a witness of the defendant. There is how- 
ever no prohibition against it and it has been 
held in a case cited in Chitaley’s Commen- 
jtaty on Order 18 Rule 17 that a witness of 
the plaintiff can be recalled as a witness of 
die defendant with the leave of the Comt. 
No such permission should be granted by 
the Court unless there are cogent reasons for 
doing so. 

The trial Court has not applied its mind 
as to whether or not there were reasons for 
recalling Manak Chand. But I am satisfied 
that it was on account of the inadvertence 
of defendant No. 1 that Manak Chand was 
not properly cross-examined as to whether 
any entry about the purchase of gram by 
him on 16-7-67 fi^es in his accoimt books. 
Manak Chand is Being recalled with his ac- 
count books only for the purpose of showing 
whether or not there is any entry about the 
urchase of gram. No further question will 
e put to him. 

4. Tire revision application is accordin^y 
dismissed without any order as to costs. 

Application dismissed. 


AIR 1970 RAJASTHAN 60 (V 57 C 11); 

D. M. BHANDARI C. J. AND 
S. N. MODI, J. ■ 

Ram Kumar, Appellant v. State of Rajas- 
than, Respondent. 

Criminal Appeal No. 685 of 1966, D/-23- 
4-1969, against judgment of Sessions J. Kota 
D/28-9-1966. 

(A) Evidence Act (1872), S. 82 — Dying 
declaration — Reliability — To pass the test 
of reliability dying declaration has to be 
subjected to very close scrutiny — Once the 
Court has come to conclusion that it was 
true, there is no question of further corrobo- 
ration. AIR 1958 SC 22, ReL on, 

(Para 8) 

(B) Penal Code (I860). S. 800 — Inten- 
tion and knowledge — Difference between 
— Knowledge is awareness of consequences 
— ^ Intention requires something more than 
mere awareness of consequences. 

The framers of the Code designedly used 
the words “intention” and ‘knowledge” in 
Section 300. They intended to draw a dis- 
tinction between these two expressions. The 
knowledge of the consequences which may 
result in the doing of an act is not the same 
thing as the intention that such consequences 


should ensue. Except in cases where ' mens 
rea is not required in order to prove that a 
erson had certain knowledge. he must have 
een aware that certain specified . harmful 
consequences would or could follow. This 
awareness is termed as knowledge. But if 
ah act is done by a man with the Imowledgo 
that certain consequences may follow or -vml 
follow, it does not necessarily mean that , he 
intended such consequences and acted with 
such intention. Intention requires something 
more tlian a mere foresight of the . consequ- 
ences. It requires a pmposeful doing of a 
thing to achieve a paracular end. (Para 10) 

The noun “intention” denotes the state of 
mind of a man who not only foresees but 
also desires the possible consequences of 
his conduct. (Para 10) 

For holding an offence of culpable homi- 
eide proved, it is necessary that specific 
intention must be proved. But even when 
such intention is not proved, the offence will 
be culpable homicide if the doer of the act 
causes the death with the knowledge that 
he is likely by his such act to cause death. 

(Para 12) 

(C) Penal Code (1860), S. 800 — Inten- 
tion — Proof of — No presumption — Bur- 
den to prove intention — Extent of, stated — ^ 
Evidence Act (1872), Ss. 101-104 and 114). 

It is not correct to say that the intention 
of an accused is a subjective state of mind 
which c ann ot be positively proved in every 
case except by the accusea nimself _ stating 
either in evidence or in his explanation that 
Such and such was his intention when he 
performed the act and that unless such an 
explanation is forthcoming from the accused 
and accepted by the Court, he must be pre- 
sumed to intend the naturm consequences of 
his act. The presumption of intention is not 
a proposition of law but a proposition of 
ordinary good sense. The burden to prove 
intention is on prosecution. In one way Sec- 
tion 300 I; P. C. makes the presumption 
that a person intends the naturm and pro- 
bable consequence of his act irrebuttable to 
the extent that if it is proved that the parti- 
cular injury intended to. be inflicted by the 
accused turned out objectively to be suffi- 
cient in the ordinary course of nature to 
cause death, the accused cannot plead that 
he had not the intention of causing a bodily 
injury sufficient in the ordinal course of 
nature to cause death. The objective test is 
confined to proving that the accused, intend- 
ed to cause such bodily injury as was likely 
to cause death and it is not necessary that it 
must further be proved by the prosecution 
that the accused intended to inflict bodily 
injury sufficient in the ordinary course of 
nature to cause death. It is sufficient if it is 
proved that the particular bodily injury was 
sufficient in the ordinary comse of nature to 
cause death for holding the accused guilty 
for the offence of murder. AIR 1962 SC 605 
and AIR 1984 SC 1563, ReL on; AIR I960 
SC 1 and AIR 1961 AG 290, Expl. 

.(Para 20) 
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(D) Penal Ctode (1860), Ss. 299, 300 and 
804 Part 2 — Intention — Absence of — 
Defence of accident under intOMcation of 
liquor — Plea not raised specificaUy — 
Court can still lake into consideration circum- 
stances of case. 


In spite of the fact that the accused has 
not taken any definite plea of accident and 
that he has not explained -why he fired the 
gun at the deceased, the Comt may minutely 
examine all the circumstances on record and 
see whether the facts and circumstances 
pointed out that the appellant must have 
intended to cause the death or to cause such 
bodily injury as was likely to cause death. 
Case law reviewed. (Para 22) 

The appellant and the deceased together 
had gone for a picnic and were engaged in 
me^-maldng. They drank liquor and took 
their meals. The appellant had not taken 
any weapon with him but a gun was used 
by another for shooting at sparrows before 
the incident. No motive or enmity between 
the appellant and the deceased was proved, 
"i^e shooting was performed in broad day 
light without any attempt to hide it and was 
consistent with the fact that the appellant 
may have tried to handle the loaded gun 
recklessly ; 

Held that no inference could be drawn 
that the appellant had either the intention of 
killing the deceased or that he had the 
intention of causing him such bodily injury 
as was likely to cause his death. (Para 23), 
However, there was no room for doubt 
that the appellant must have had the know- 
ledge that he was doing an act which was 
hkely to cause the death. He could, there- 
fore, be convicted under Sec. 304 Part 2 
instead of under S. 302 I. P. C. 

(Paras 24, 25), 

Cases Referred ; Chronolo^cal Paras 

(1968) AIR 1968 SC 867 (V 55) = 

1968 Cri LJ 1023, Harjinder Singh 
V. Delhi Administration 20 

(1966) AIR 1966 SC 1 (V S3) = 

1966 Cri LJ 63, Bhikari v. State of 
Uttar Pradesh 17 

(1986) AIR 1968 SC 148 (V 53) = 

1966 Cri LJ 171, Anda v. State of 
Rajasthan 20 


(1964) AIR 1964 SC 1563 (V 51) = 

1964 (2) Cri LJ 472, Dahyabhai v. 

State of Gujarat 16 

(1962) AIR 1962 SC 605 (V 49) = 

(1962) 1 Cri LJ 521, K.' M. Nanawati v. 
State of Maharashtra 15 


(1961) 1961 AC 290 = 1960-3 WLR 
546, Director of Public Prosecutions 
V. Smith 18 


(1958) AIR 1958 SC 22 (V 45) = 
1958 Cri LJ 106, Khushal Rao v. 
State of Bombay 

(1958) AIR 1958 SC 465 (V 45} = 
1958 Cri LJ 818, Virsa Singh v. 
State of Punjab „ ^ 

(1942) 1942 AG 1 = 111 LJ; ,KB 84, 
Mancini v. Director of Public Pro- 
secutions 


8 

20 

21 


(1935) 1935 AC 462 = 104 LJ KB 

433, Woolmington v. Director of 

Public Prosecutions 14. 15 

(1915) 1915-2 KB 431 = 84 LJ KB 

1371, Rex V. Hopper 21' 

O. C. Chatterji, for Appellant; B. C. 
Chatterji, Addl. Govt. Advocate, for the State 
of Rajasthan. 

BHANDARI C. J. : Ramkumar appellant 
and Ramsingh were tried by the Sessions 
Judge, ^ Kota, for causing the murder of 
Yuvrajsin^. Ramkumar has been convicted 
for the offence of murder under Section 302 
of the Indian Penal Code and sentenced to 
imprisonment for life, while Ramsingh ac- 
cused has been acquitted. This appeal has 
been filed by Ramkumar challenging his con- 
viction. 

2. _ Briefly the prosecution case is that 
Ramsingh, Ramkumar and Yuvrajsingh went 
from Kota for a picnic on the morning of 
21st November, 1965 to a Talai near viuage 
Sakatpur. Ramsingh had a licence for a 
muzzle loading gun and he carried it with 
him. 

At the Talai they took liquor and then 
food was prepared by Prabhulal P. W. 10 
who also accompanied them and all of them 
had their lunch. Prabhulal P. W. 10 then 
left the place with the utensils, leaving Ram- 
sin^ Ramkumar and Yuvxaj at the Talai. 
At about 4 P. M, one gunshot was fired by 
Ramkumar appellant and it is alleged that 
it seriously injiured Yuvrajsingh. The two ac- 
cused thereafter ran away with the gun. Mst 
Kishni P. W. 5 was near the Talai with her 
nephew Kanhaiyalal P. W. 6. On hearing the 
report of the gun she went to the place 
where Yuvrajsingh was lying in serious con- 
dition. Yuvrajsingh requested Mst. Kishni to 
take him to the hospital. Soon some other 
villagers assembled. Kanhaiyalal went to the 
office of Bundi Silika Company at Kunhari 
and asked Babu P. W. 9 to telephone the 
Police that a man had been shot at the Talai. 
Babu telephoned to the Police Station Bhim- 
ganjmandi. Vinod Dhane P. W. 11 Station 
House Officer received the message at about 
4-30 P. M. On this message the fifct informa- 
tion report was prepared. 

In the first information report it is men- 
tioned that the name of the man who had 
received the gunshot was Yuvrajsingh and 
that the person who had fired at him was 
Ramkumar. The name of the other com- 
panion was Ram Singh. Vinod Dhane went 
to ffio Talai. He found Yuvrajsingh seriously 
injured on the road at about 150 feet away 
from the tank. He was taken to the M. B. S. 
Hospital at Kota. He was examined by Dr. 
Hukamchand Jain and admitted in the hos- 
pital. 

The doctor noted in the bed ticket Ex. 
D. 1 that the person (injured) stated that he 
had been shot at by his class mate Ram- 
Icumar of Genta. Vinod Dhane, the Station 
House Officer, himself recorded the dying 
declaration in fhe presence of Dr. Hukam- 
The dying declaration is Ex, P. 3. 
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Tbe gist of the dying, declaration is that 
Yuvrajsingh, Bamsingh and Ramlcumar had 
gone from Kota to have drinks. They had 
taken sufficient quantity of liquor which Ram- 
sing had brought. Bamsingh had also 
brought a gun for hunting. Bamkumar took 
the gun from Bamsingh and shot at him at 
the left hip of Yuvraisingh. The gun was 
fired by Bamkumar. It was a double barrel 
muzzle loading gun. Thereafter both of 
them ran away with the gun. 

3. Tire injury report shows that the de- 
ceased bad three pea size Mnshot wounds 
lacerated in nature on the left hypochond- 
rium. They were sldn deep and simple. 
There was one oval gunshot wound in the 
left hypochondrium 3/4" x 1/2" going into 
tire peritorial cavity and bowels were visible. 
This last injury was mevous. There was 
also fracture of the left 10th rib and a tear 
in the posterior wall of the stomach. Dr. 
N. K. Sharma performed the operation and 
removed a pea size stone (shot). Yuvrajsingh, 
however, did not survive and succumbed to 
the injuries on 22nd November, 1965. The 
post-mortem examination on the dead body 
of Yuvrajsingh was performed by Dr. B. K. 
Gupta. The cause of death was perforation 
of stomach leading to peritonitis and shock. 

4. Vinod Dhane arrested the accused 
Bamsingh and Ramlcumar and recovered a 
gun from Bamsingh. 

5. Both the accused were challaned 
before the Additional Munsif Magistrate 
First Class, Court No. 2, Kota who commit- 
ted them for trial to the Sessions Judge, 
Kota. The accused denied to have committed 
the offence. Ramlcumar in his statement 
under Section 342 Criminal P. G. stated that 
they had gone to the Talai at village Sakat- 

ur for a picnic party. Yuvrajsingh forced 
im to take hquor and he became drunk. 
Thereafter he did not know what happened. 
Two defence witnesses were produced to 
show that Bamkumar did not t^e liquor. 

The learned Sessions Judge held that the 
deceased had made a dying declaration to 
Dr. Hukamchand Jain which was recorded 
in Ex. D. 1, that he made another dying 
declaration to the investigating officer in the 
presence of the said doctor and that was 
recorded in Ex. P. 3 and both these dying 
declarations were proved by their evidence. 
The learned Sessions Judge found corrobora- 
tion of these dying declarations from the 
other circumstances brought on record. He 
held tliat Bamkumar had shot Yuvrajsingh 
and Yuvrajsingh died on account of the gun- 
shot injuries thus inflicted. He disbelieved 
the case put forward by the accused that 
he was made to drink forcibly and rejected 
the argument of the learned counsel for the 
defence that the accused Bamkumar was 
entitled' to protection under Section 85 of 
the Indian Penal Code. Ramloimar was con- 
wcted under Section 802 of the Indian Penal 
Code and sentenced to imprisonment for 


6. In this appeal, learned counsel for the 
appellant has challenged the dying declara- 
tions mainly on the ground that me dying 
declarations made at the hospital were not 
in conformity with the dying declaration 
made by the deceased to Kanhaiyalal P. W. 8 
and Mst. Kishni P. W. 5 as before these wit- 
nesses the deceased had named Bamsingh 
and Bamkumar as his assailants. Kanhaiyalal 
has no doubt stated that Yuvrajsingh. had 
named Ramsing and Bamkumar as the per- 
sons who had shot at him. He admitted in 
cross-examination that he had no talk with 
the injured, that it was his .maternal atmt who 
had a talk witli injured person and that on 
her enquiry, the injured had named Ramsingb 
and Bamkumar. He further stated, that fds 
maternal aunt had a talk . with the injured 
person in his presence. He was standing 
about 15 paces away from the injured. 

Mst. Kishni P. W. 5 has stated that on 
enquiry the deceased told her that he was 
a resident of Genta and his name was Yuvraj- 
singh and the deceased had named Ram- 
singh and Bamkumar as the two persons who 
had come there. She ffid not state that the 
deceased had named Bamsingh and Ram- 
kumar as Iris assailants. Kanhaiyalal has also 
stated that he had conveyed on the tele- 
phone the names of Bamsingh and Bamkumar 
as the assailants of the victim. Learned coun- 
sel has also relied on the statement of Babu 
P. W. 9 that he was informed by Yuvraj 
Singh when he was lying at the Talai where 
the witness went with the police that Ram- 
singh and Bamkumar and some other per- 
sons had shot him. 

7. In our opinion, the trial Court has 
rightly held that the two dying declarations 
one contained in Ex. D. 1 and the other in 
Ex. P. 3 were made by the deceased when 
he was fully conscious and tliat they were 
consistent with each other and were not in 
any way in conflict with any other statement 
made by the deceased. Babu P. W. 9 has 
made a statement which was very vague. 
Kanhaiya Lai P. W. 6 had not himself inter- 
rogated the deceased and he merely stated 
what the deceased is said to have stated to 
Mst. Kishni in his presence. Mst. Kishni has 
not stated that Yuvrajsingh had named both 
the accused as his assailants. The evidence 
of these witnesses does not cast any doubt 
on the dying declarations Ex. D...1 and Ex. 

P- 3- 

8. Learned counsel for the appellant has 
argued that the appellant could not be con- 
victed solely on me basis of these dying 
declarations. The law on the subject has 
been laid dovm .by their Lordships of the 
Supreme Court in Khushal Rao v. State of 
Bombay, AIR 1958 SC 22 (29) in the follow- 
ing passage : 

"Hence, in order to pass the test of relia- 
bility, a dying declaration has to be subject- 
ed to a very close scrutiny, keeping in view 
the fact that the statement has been made 
in the absence of the accused who had no 

l-if 
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statement by ca'oss-examination. But once, 
the Court has come to the conclusion that 
the dying declaration was the truthful ver- 
sion as to the circumstances of the death and 
the assailants of the victim, there is no ques- 
tion, of further corroboration.” 

9. The circumstances of the case show 
that Ramkumar and Ramsin^ were both 
present near Yuvrajsingh at the time of the 
incident, and there is no reason whatsoever 
for Yuvrajsingh to falsely implicate his class 
mate Ramkumar. Yuvrajsingh had - also suffi- 
cient opportunity to see -v^o had fired tlie 
gun. He has given consistently the name of 
Ramkumar as his assailant in ms dying decla- 
rations. In Ex. P. 3 he has amplified that 
Ramkumar had talcenthe gun from Ramsingh 
and had shot at him and that it was Ram- 
kumar who had actually fired the gun. In 
our opinion, the dying declarations made by 
Yuvrajsingh were true. On the strength of 
these dying declarations it is proved neyond 
any manner of doubt that it was Ramkumar 
appellant who had fired the gun at Yuvraj- 
singh. 

10. The important question which has 
engaged our careful attention in this case is 
whemer on the facts and in the circum- 
stances of this case, we should maintain the 
conviction of the appellant for tire offence 
of murder. The Indian Penal Code defines 
in Section 299 the offence of culpable homi- 
cide. Under this section it is to be proved 
that an accused has caused death of anv per- 
son by an act and that act was done (1) with 
the intention of causing death or (2) with 
the intention of causing such bodily injury 
as is likely to cause death or (3) with the 
knowledge that he is likely by such act to 
cause death. Section 300 of the Code lays 
down that except in cases falling within the 
exceptions mentioned in that section, culpa- 
ble homicide would be murder if the act by 
which the death is caused is done with the 
intention or knowledge as specified in that 
section. 

Thus while defining the offence of culp- 
able homicide and murder, the framers of 
the Code laid down that requisite intention 
or knowledge must be imputed to the accus- 
ed when he committed the act which caused 
the death in order to hold him guilty for 
the offence of culpable homicide or murder 
as the case may be. The framers of the 
Code designedly used the two words “inten- 
tion” and ^raowledge”, and it must be taken 
that ,the framers intended to draw a distinc- 
tion between these two expressions. The 
knowledge • of the consequences which may 
result in the doing pf an act is not the 
same thing as the intention that such con- 
sequences should ensue. Except in cases 
where mens rea is not required in order to 
' rove that a person had certain knowledge, 
e “must have been aware that certain spec^ 
Ified harmful consequences would or comd 
follow.” (Russell on Crime, Twelfth Edition 
Volume 1 page 40). 

This awareness is termed as knowledge. 
But the knowledge that specified consequ- 


ences would result or could result by doing 
an act is not the same thing as the inten- 
tion that such consequences should ensue. If 
an act is done by a . man with the knowledge 
that certain consequences may foUow or will 
follow, it does not necessarily mean tliat he 
intended such consequences and acted with 
such intention. Intention requires something 
more than a mere foresight of the conse- 
quences. It requires a purposeful doing of 
a thing to achieve a particular end. This we 
may make it clear by referring to two pass- 
ages from leading text-books on the subject. 
Kemy in his Outlines of Criminal Law, 17th 
Edition at Page 31 has observed: 

“To intend is to have in mind a fixed pur- 
pose to reach a desired objective; the norm 
intention’ in the present coimexion is used 
to denote the state of mind of a man who 
not only foresees but also desires the possible 

consequences of his conduct It 

will be noted that there cannot be intention 
unless there is also foresight, since a man 
must decide to his own satisfaction, and ac- 
cordingly must foresee, that to which his ex- 
press purpose is directed Again, a man 

cannot intend to do a thing unless he desires 
to do it.” 

11. Russell on Crime, Twelfth Edition 
Vol. 1st page 41 has observed : 

“In the present analysis of tlie mental ele- 
ment in crime the word “intention” is used 
to denote the mental attitude of a man who 
has resolved to bring abbut"a"oertaii}. result 
if be can possibly do so. He shapes his’Hnu'^ 
of conduct so as to achieve a particular end 
at which he aims 

Differing from intention, yet closely re- 
sembling it, there are two other attitudes of 
mind, either of which is sufficient to attract 
legal sanctions for harm resulting from action 
taken in obedience to its stimulus, but both 
of which can be denoted by the word “reck- 
lessness”. In each of these the man adopts 
a line of conduct with the intention of 
thereby attaining an end which he does 
desire, but at tire same time realises that 
this conduct may also produce another re- 
sult which he does not desire. In this case he 
acts with full knowledge that he is taking 
the chance that this secondary result will 
follow. Here, again, if this secondary result 
is one forbidden by law, then he will be 
criminally responsible for it if it occurs. His 
precise mentm attitude will be one of two 
ffinds — (a) he would prefer that the hamiful 
result snould not occur, or (b) he is indif- 
ferent as to whether it does or does not 
occur.” 

12. The phraseology of Sections 299 and 
300 of the Code leaves no manner of doubt 
that under these sections when it is said 
that a particular act in order to be punish- 
able be done with such and such intention, 
the requisite intention must be proved by 
the prosecution. It must be proved that the 
accused aimed or desired that his act should 
lead to such and such consequences.^ For 
example, when under Section 299 it is said 
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“whoever causes death by doing m act wi& 
the intention of causing death, ’ it must be 
proved that the accused by doing the. acf^ 
intended to bring about, me particular con- 
sequences, that is, causing of death. Similar- 
ly, when it is said that “whoever causes 
death by doing an act with the intention of 
causing such liodily injury as is likely to 
cause death,” it must be proved that tlie 
accused had the aim of causing such bodily 
injmy as was Iflcely to cause death. 

Thus, in order that the requirements of 
law \vim regard to' intention may be satisfied 
for holding an offence of culpable homicide 
proved, it is necessary that any of ihe two 
specific intentions must be proved. But even 
when such intention is not proved, the of- 
fence wiU be culpable homicide if the doer 
of the act causes the death with the know- 
ledge that he is likely by his such act to 
cause death, that is, with the knowledge 
that the result of his doing his act may be 
such as'may result in death. 

13. Learned Additional Government Ad- 
vocate has laid much stress on the point that 
the intention of an accused is a subjective 
state of mind which cannot be positively 

E roved in every case except by the accused 
imself stating either in evidence or in his 
explanation that such and such was his inten- 
tion when he performed the act and that 
unless such an explanation is forthcoming 
from the accused, and accepted by the CourL 
he must bo presumed to intend the natural 
-'cShsequences of his act. He has relied on 
several cases on this point. But this maxim 
is not a substantive principle of law. It is 
only a maxim of great evidentiary value. In 
this connection, we may refer to the follow- 
ing passage from Glanvnle L. Williams, 1953 
Edition, Article 27, page 81 : 

‘Tt is now generally agreed, in conformity 
with this opinion, that the maxim does not 
represent a fixed principle of law, and that 
there is no equiparation between probability 
and intent This was pointed out by Stephen, 
although his words for some time had little 
effect upon the language used by judges. 
Recently Denning L. ij. >said; “there is no 
‘must’ about it; it is only ‘may’. The pre- 
sumption of intention is not a proposition of 
law but a proposition of ordinary good 
sense.” 

14. In the same book (Article 227) while 
discussing the burden of proof in homicide 
the learned author has observed j 

“Foster stated that every killing was pre- 
sumed to be murder until the contrary was 
shown, and this statement was uninteUigently 
copied from one textbook to another although 
it was contrary to the fundamental presump- 
tion of innocence. The heresy was extirpat- 
ed by the House of Lords in .Woolmington, 
1935 AC 462; which decided that there is 
no persuasive presumption of murderous 
malice, and that when a defence to a charge 
of murder is accident or provocation, the 
burden of satisfying the jury still rests on 
the prosecution. Lord Sankey said; “if the 


jury are left in reasonable doubt whether the 
act was unintentional or provoked, tiie 
prisoner is entitled to be acquitted, i. e. of 
murder.” 

15. The Supreme Court referred to 
Woohnington’s case, 1935 AC 462 in K. M.; 
Nanawati v. State of Maharashtra, AIR 1962 
SC 605, and observed as follows : 

“As in England so in Indiu the prosecu- 
tion must prove the guilt or the accused, 
i. e. it must establish all the ingredients of 
the offence with which he is charged. As in 
England so also in India, the general burden 
of proof is upon the prosecution; and if, on 
the basis of the evidence adduced by the 
prosecution or by the accused, there is a 
reasonable doubt whether the accused com- 
mitted the offence, he is entitled to the 
benefit of doubt.” 

16. Another case is Dahyabhai v. State 
of Gujarat, AIR 1964 SG 1563. It was a 
case in which the plea of insanity was uiider , 
consideration. It was observed : 

“It is a fundamental principle of criminal 
jurisprudence that an accused is presumed to 
be innocent and, therefore, the burden lies 
on tbe prosecution to prove the guilt of the 
accused beyond reasonable doubt. The pro- 
secution, therefore, in a case of homicide 
shall prove beyond reasonable doubt that 
the accused caused death vrith the requisite 
intention described in Section 299 of the 
Penal Code. The general burden never shifts 
and it always rests on the prosecution.” 

17. Learned Additional Government Ad* 
vocate has relied on the following observa- 
tions of their Lordships of the Supreme 
Court in Bhikari v. State of Uttar Pradesh, 
AIR 1966 SC 1 (2) : 

“There is no doubt that the burden of 
proving an offence is always on the prosecu- 
tion and that it never shifts. It would, there- 
fore, be correct to say that intention, when 
it is an essential inCTeoient of an offence, has 
also to be estabhshed by tire prosecution. 
But the state of mind or a person can ordi- 
narily only be inferred from circumstances. 
Thus if a person deliberately sttilces another 
with a deadly weapon,' which according to 
the common e^erience of mankind is nicely 
to cause an iujury and sometimes even a 
fatal injury depending upon the quality of 
the weapon and the p^ of the body on 
which it is struck, it would be reasonable to 
infer that what the accused did was accom- 
panied by the intention to cause a kind of 
injmy wiiich in fact resulted from the act. 
In such a case the prosecution must be 
deemed to have discharged the biuden 
which 'rested upon it to establish an essen- 
tial ingredient of the offence^ namely the 
intention of the accused inflicting a blow 
with a deadly weapon. Section 84 of the 
Indian Penal Code can no doubt be invoked 
by a person for nullifying the evidence ad- 
duced by the prosecution by establishing 
that he was at the relevant time incapable 
of knowing the nature of the act or tliat 
,what he was doing was either wrong or 
/ contrary to law. Now it is not for the pro- 
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